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PBEFACE. 


The  work  which  I  now  offer  to  the  consideration  and 
judgment  of  the  profession  is  a  somewhat  ambitious  at- 
tempt to  present  a  complete  view  of  American  case  law  on 
every  species  of  right  and  remedy,  of  action  and  defense, 
both  at  law  and  in  equity,  within  the  compass  of  a  single 
work,  and  under  the  direction  of  one  hand.  It  aims  to 
cover  the  entire  field  of  jurisprudence,  except  criminal  law, 
logically,  methodically,  thoroughly,  and  yet  without  such 
diffuseness  as  to  unduly  extend  the  work.  It  is  not  only  a 
digest  of  points  decided,  but  a  treatise  showing  all  the 
various  branches  of  the  civil  law  as  a  whole,  and  their 
bearing  on  and  relations  to  each*  other;  and  it  includes 
also  all  the  practical  features  of  a  digest.  Preserving  the 
scientific  arrangement  of  a  text-book,  it  adds  to  this  a  full 
collection  of  the  actual  results  of  decided  cases  on  their 
facts,  as  illustrations  of  the  principles  of  the  text. 

The  development  of  our  American  law,  with  its  thou- 
sands of  volumes  of  reported  cases,  has  rendered  the 
commentaries  of  its  early  days  insufficient  for  the  present 
needs  of  the  profession,  while  the  hundreds  of  text-books 
and  digests  upon  distinct  titles  and  subdivisions  of  titles 
have  failed  to  fill  the  place  which  the  commentary  then 
occupied.  The  statement  of  general  principles  in  the 
commentary  is  now  too  meager,  and  requires  too  much 
of  historical  explanation. 
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In  the  firm  belief  that  there  is  abundant  room  for 
an  intermediate  work,  which  shall  state  full  enough  for 
all  practical  purposes  the  principles  of  the  law  as  estab- 
lished by  the  judicial  decisions  and  the  statutes,  and  shall 
at  the  same  time  give  ample  illustrations  of  the  applica- 
tions of  those  principles  to  the  facts  of  the  particular 
cases,  this  work,  the  labor  of  many  years,  is  submitted  to 
the  judgment  of  the  profession.  I  ask  the  critic  not  to 
lose  sight  of  this  idea,  viz. :  that  it  is  first  of  all  a  work 
for  the  practitioner,  prepared  on  the  theory  that  the  law- 
yer of  the  present  day  needs  in  his  daily  practice  some 
work  which  treats  all  the  important  titles  of  the  law. 

No  space  is  wasted  in  showing  the  development  of  our 
common  law,  its  history,  or  what  it  has  been,  but  the 
law  is  given  as  it  exists  to-day  in  the  American  reports 
and  statutes,  with  the  important  advantage  of  bringing 
all  of  its  topics  down  to  the  present  time,  to  the  last  judi- 
cial decision  and  the  latest  legislative  law.  The  work 
covers  the  field  of  law,  equity,  and  American  code  law. 

Whatever  difference  of  opinion  there  may  be  as  to  the 
propriety  or  utility  of  citing  all  the  decided  cases  on  a 
given  point  in  a  text-book  on  a  single  subject,  it  is  clear 
that  in  a  work  so  extensive  as  this,  such  a  thing,  is  out  of 
the  question.  Nevertheless,  the  citation  of  authorities 
is  very  full,  and  none  of  the  leading  or  best  considered 
cases  have  been  omitted, —  none  of  such  cases  as  have 
been  and  are  being  preserved  in  the  American  Decisions, 
the  American  Reports,  and  American  State  Reports. 

The  work  is  arranged  in  four  divisions,  viz.:  — 

Division  I.  Persons  and  Personal  Rights.  —  Un- 
der this  division  are  the  subjects  of  principal  and  agent; 
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attorney  and  client;  auctioneers,  brokers,  and  factors; 
master  and  servant;  corporations  in  general;  different 
classes  of  corporations;  banks;  railroads;  gas  companies; 
building  and  loan  associations;  voluntary  associations; 
clubs  and  societies;  religious  societies  and  corporations; 
charitable  associations;  partnership;  husband  and  wife; 
parent  and  child;  guardian  and  ward;  executors  and  ad- 
ministrators. 

f 

Division  II.    Personal  Rights  and  Remedies. — Un-  . 
der  this  division  are  personal  wrongs  and  torts;  conspir- 
acy; assault  and  battery;  false  arrest  and  imprisonment; 
malicious  prosecution;  torts  in  domestic  relations;  seduc- 
tion; crim.  eon.;  negligence;  slander  and  libel. 

Division  III.  Property  Rights  and  Remedies. — 
Under  this  division  are  personal  property;  gifts;  animals; 
copyright;  trade-marks;  patents;  negotiable  instruments; 
ships  and  shipping;  bailments;  pledges;  innkeepers; 
carriers;  railroads;  telegraph  companies;  physicians  and 
surgeons;  contracts;  liens;  mortgages;  insurance;  real 
property;  waters  and  watercourses;  easements;  licenses; 
landlord  and  tenant;  fixtures;  trusts  and  trustees;  nui- 
sances. 

Division  IV.  Public  Rights  and  Remedies. — Un- 
der this  division  are  constitutional  law;  taxation;  emi- 
nent  domain;  municipal  corporations;  public  offices  and 
officers;  schools;  elections;  conflict  of  laws. 

And  each  division  contains  a  statement  of  the  remedies 
for  the  breach  of  each  particular  right,  and  the  forms  of 
procedure  and  practice  in  obtaining  the  relief  or  in  re- 
sisting the  action. 

The  American  text-books  on  the  different  branches  of 
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the  law  are  very  numerous.  Yet  it  will  be  found  that 
while  on  some  of  these  branches  the  writers  have  been 
very  diligent,  others  have  been  all  but  neglected.  There 
are  what  I  may  term  favorite  topics  upon  which  nearly 
every  writer  has  tried  his  hand;  there  are  others,  again, 
on  which  none  has  cared  to  venture,  or  if  he  has  essayed 
them  at  all,  he  has  by  no  means  attempted  to  exhaust 
them.  In  preparing  the  different  titles  of  my  work,  where 
I  have  discovered  that  the  text-books  could  give  me  very 
little  assistance  or  none  at  all,  I  have  gone  into  the  re- 
ports more  fully  than  in  other  cases,  and  as  a  result,  these 
titles  in  my  book  will  be  found,  I  think,  of  peculiar  value. 
A  sufficient  index  for  the  purpose  of  reference  is  at  the 
end  of  each  volume.  But  at  the  completion  of  the  work 
there  will  be  issued  a  comprehensive  index  to  every  point 

contained  in  any  of  the  volumes. 

J.  D.  L. 

San  Francisco,  October.  1889. 
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TITLE    L 

PRINCIPAL  AND  AGENT, 


Part  L— LAW  OF  AGENCY  IN  GENERAL 

1.  The  Contract  of  Agency. 


CHAPTER  L 

DEFINITIONS  AND  DIVISIONS. 

i  1.    Agency  defined  and  divided. 
§  2.    Different  classes  of  agents. 

g  1.  Agency  Defined  and  Divided. — An  agent  is  one 
who,  being  legally  qualified  to  so  act,  is  duly  authorized 
to  act  on  behalf  of  another  in  a  future  legal  matter,  or 
whose  unauthorized  act  has  been  duly  ratified.  The  per- 
son from  whom  the  authority  is  derived  is  called  the 
principal.  To  constitute  a  valid  agency,  where  property 
is  its  subject,  it  is  not  essential  that  the  principal  should 
hold  the  legal  or  equitable  title,  or  more  than  a  naked 
claim  of  title.  It  may  be  created  for  the  acquisition  of 
title,  either  legal  or  equitable,  or  for  the  protection  of  an 
asserted  title.1  An  agency  is  either  general  or  special. 
A  general  agent  is  one  who  is  authorized  to  transact  all 
the  business  Of  his  principal,  or  all  his  business  of  a  par- 
ticular kind;  a  special  agent  is  one  who  is  authorized  to 

1  Hardenbergh  v.  Bacon,  33  CaL  356. 
Vol.L-1 
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act  only  in  a  particular  transaction.1  But  "the  only  dif- 
ference in  doctrine  arising  out  of  this  distinction  is,  that 
all  the  restrictions  upon  the  authority  of  the  special  agent 
take  effect;  while  in  the  case  of  a  general  agent,  all  acts 
embraced  in  the  delegation  are  valid  as  to  third  parties, 
though  directly  opposed  to  private  instructions/'2  The 
rights  and  liabilities  of  principal  and  third  persons  as 
to  the  acts  of  general  and  special  agents  respectively  are 
discussed  in  a  succeeding  chapter.8 

§  2.  Different  Classes  of  Agents. — The  principal  classes 
of  agents  are  Attorneys,  Auctioneers,  Brokers,  Fac- 
tors, and  Partners.  An  attorney  is  either  in  fact  or  in 
law.  An  agent  is  broadly  one  who  is  employed  to  do 
any  act  in  pais  for  another,  or  by  authority  of  deed.  It 
may  be  said  to  be  a  generic  name,  including  all  classes 
of  agents.  Attorneys  in  fact  act  under  special  power 
created  by  deed;  the  term  "agent"  including  all  classes 
of  agents,  an  agent  is  not  necessarily  an  attorney  in  fact, 
though  an  attorney  in  fact  is  an  agent.4  An  attorney 
in  law — or  better,  at  law — is  a  person  empowered  with 
the  Inanagement  of  suits  or  controversies  in  courts  of  law.5 
An  auctioneer  is  a  person  authorized  to  sell  goods  or  mer- 
chandise at  public  sale.*  A  broker  is  an  agent  employed 
to  make  bargains  and  contracts  between  other  persons  in 
matters  of  trade  or  commerce.7    A  factor  or  a  commission 

1  "A  special  agency  properly  exists  a  general  agent  in  that  trade,  business, 

when  there  is  a  delegation  of  author-  or  employment ":   Story  on  Agency, 

ity  to  do  a  single  act.     A  general  sec.  17. 

agency  properly  exists  where  there  is        *  Farmers'  Bank  v.  Butchers'  Bank, 

a  delegation  to  do  all  acts  connected  16  N.  T.  148;  69  Am.  Dec.  678. 
with  a  particular  trade,  business,  or        8  Chapter  VIII.,  on  the  Authority 

employment.    Thus  a  person  who  is  of  the  Agent, 
authorized  by  his  principal  to  execute        *  Porter  v.  Hermann,  8  Cal.  619. 
a  particular  deed,  or  to  sign  a  partic-        6  See  Fart  II.,  Attorneys,  post. 
ular  contract,  or  to  purchase  a  par-        6  See  Fart  III.,  Auctioneers,  post, 
ticular    parcel  of    merchandise,   is  a        T  See  Part  IV.,  Brokers  and  Factors, 

special  agent.     But  a  person  who  is  post.    "A  broker,"  says  Tindal,  0.  J., 

authorized  by  his  principal  to  execute  "is  one  who  makes  a  bargain  for  an- 

all  deeds,  sign  all  contracts,  or  pur-  other,  and  receives  a  commission  for 

chase  all  goods  required  inaparticu-  so  doing":  Pott  v.  Turner,  6  Bing. 

lar  trade,  business,  or  employment  is  702. 
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merchant — the  terms  are  synonymous1 — is  an  agent  em- 
ployed to  sell  goods  consigned  or  delivered  to  him.2  A  del 
credere  agent  is  one — usually  a  factor — who  guarantees 
the  responsibility  and  engagements  of  those  to  whom  he 
sells.3  Partners  are  agents  of  each  other  in  the  partner- 
ship business.4 

1  Perkins  v.  State,  60  Ala.  154.  8  See  Fart  IV.,  Brokers  and  Factors, 

*  See  Part  IV.,  Broken  and  Factors,    post 
poet.  *  See  Title  III.,  Partnership,  post 
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CHAPTER  II. 

PARTIES  TO  THE  CONTRACT. 

§  3.  All  persons  stu  juris  may  be  principals. 

§  4.  Idiots,  lunatics,  infants,  married  women. 

§  5.  Alien  enemies,  convicts. 

§  6.  All  persons  may  be  agents. 

§  7.  Persons  having  adverse  interests.    (See  post,  Part  I.,  Chapter  IX. 

§  8.  Doing  of  unlawful  acts — Personal  acts.    (See  post,  Part  I. ,  Chapter  V. ) 


§  3.  All  Persons  Sui  Juris  may  be  Principals. — What- 
ever, as  a  general  rule,  a  person  may  legally  do  himself 
he  may  legally  do  by  the  hand  of  another,1  and  therefore 
only  those  under  a  legal  disability  are  incapable  of  being 
principals.8  Infants,  idiots,  lunatics,  and  married  women 
are  to  some  extent  under  legal  disability,  and  constitute 
an  important  exception  to  the  general  rule. 

§  4.  Idiots,  Lunatics,  Infants,  Harried  Women. — Idi- 
ots, lunatics,  and  persons  non  compos  mentis  are  wholly 
incapable  of  appointing  agents.8  An  infant  cannot  legally 
appoint  an  agent,4  except,  it  seems,  where  the  business  to 
be  done  is  to  the  infant's  interest.5    By  the  common  law, 

1  A  county  offers  a  reward  for  the  taken  of  him:  Molton  v.  Camroux,  4 
apprehension  of  a  thief.  B  employs  Ex.  17;  and  sec  Evans  on  Agency,  11. 
another  person  to  pursue  and  capture  *  Bennett  v.  Davis,  6  Cow.  393;  Fet- 
the  thief,  paying  all  the  expenses,  and  row  v.  Wiseman,  40  Ind.  148;  Vaughan 
the  thief  is  apprehended  by  him.  The  v.  Parr,  20  Ark.  608;  Lawrence  t».  Mc- 
county  is  liable  to  B  for  the  reward:  Arthur,  10  Ohio,  37;  Ferguson  v.  Bell, 
Montgomery  County  v.  Robinson,  85  17  Mo.  351;  Cummings  v.  Powell,  8 
111.  174,  and  see  Sherley  v.  Riggs,  11  Tex.  90;  Whitney  v.  Dutch,  14  Mass. 
Humph.  53.  The  maker  of  a  note  can  462;  7  Am.  Dec.  229;  Chapin  v.  Sha- 
authorize  another  to  sign  his  name  to  fer,  49  N.  Y.  412;  Hiested  v.  Kuns,  8 
it:  Coy  v.  Stiner,  53  Mich.  42;  Wea-  Blackf.  345;  46  Am.  Dec.  481;  Fonda 
ver  v.  Carnall,  35  Ark.  198;  37  Am.  v.  Van  Horne,  15  Wend.  631;  30  Am. 
Rep.  22.  Dec.  77.    An  infant,  it  has  been  held, 

2  Coombe's  Case,  9  Coke,  756;  Lee  cannot  ratify  what  he  cannot  author- 
v.  Bringier,  19  La.  Ann.  197.  ize:  Armitage  v.  Widoe,  36  Mich.  124. 

8  Story  on  Agency,  sec.  6.  In  But  see  Ward  t>.  Steamboat,  8  Mo.  358. 
England,  by  recent  decisions,  if  the  *  Wharton  on  Agency,  sec.  812; 
principal's  unsoundness  of  mind  be  Evans  on  Agency,  13;  Story  on  Agen- 
unknown  to  the  other  party,  the  dis-  cy,  sec.  6.  Where  the  power  given  is 
ability  will  not  void  the  contract  one  coupled  with  an  interest,  it  is  void- 
where  it  has  been  partly  or  wholly  able  only,  and  not  void:  Duval  v. 
executed,  and  no  advantage  has  been  Graves,  7  Bush,  461. 
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a  married  woman  could  not  make  a  valid  business  con- 
tract, and  therefore  could  not  appoint  an  agent.1  But  in 
modern  times,  by  statute,  femes  covert  have  been  given 
power  to  contract  in  their  own  names,  and  whatever  they 
now  may  do  by  themselves,  it  must  be  conceded  they  may 
appoint  another  to  do  for  them.8 

§5.  Alien  Enemies,  Convicts. — And  alien  enemies' 
and  convicts 4  seem  to  be  incapable  of  appointing  agents. 

§  6.  All  Persons  may  be  Agents.  —  On  the  other  hand, 
as  a  rule  any  one  may  be  an  agent,  and  the  incapacities  to 
being  principals  do  not  extend  to  being  appointed  agents.5 
"The  reason  given  for  this  distinction  between  principals 
and  agents  is,  that  the  execution  of  a  naked  authority  can 
be  attended  with  no  manner  of  prejudice  to  the  persons 
under  such  incapacities  or  disabilities  as  are  involved  in 
infancy  and  the  rest,  or  to  any  other  person  who  by  law 
may  claim  any  interest  of  such  disabled  persons  after 
their  death." 6  Therefore  an  infant  may  be  an  agent,7  and 
so  may  a  married  woman  be  the  agent  of  a  third  person,8 
or  of  her  husband;9  a  husband  may  be  the  agent  of  his 
wife;10  in  slavery  times,  a  slave  might  be  his  master's 

1  Marshall  v.  Button,  8  Term  Rep.  coupled  with  an  interest:  Hearle  v. 

545;  Lewis  v.  Lee,  3  Barn.  &  C.  291;  Greenbank,  3  Atk.  695.    Bat  see  Brad- 

Snyder  v.  Sponable,  1  Hill,  567.  ish  v.  Gibbs,  3  Johns.  Ch.  525. 

*  Wharton  on  Agency,  sec.  811,  *  Follows  v.  Emerson,  16  Vt.  653; 
note.  CantweU   «.   Calwell,   3   Head,   471; 

*  Evans  on  Agency,  16.  Pickering  v.  Pickering,  6  N.  H.  124; 

*  Evans  on  Agency,  16.  Mackinley  v.  McGregor,  3  Whart.  369; 

5  Lyon  v.  Kent,  45  Ala.  656.  31  Am.  Dec.  522;  Edgerton  v.  Thom- 

6  Evans  on  Agency,  17.  A  princi-  as,  9  N.  Y.  40;  Hopkins  v.  Mollineux, 
pal  who  knowingly  acts  through  an  4  Wend.  465;  Singleton  v.  Mann,  3 
incompetent  agent,  and  is  sued,  can-  Mo.  465;  Marselis  v.  Seaman,  21  Barb, 
not  set  up  the  invalidity  of  the  agen-  319;  Lang  v.  Waters,  47  Ala,  624;  Stall 
cy  in  an  action  on  the  case,  though  he  t>.  Meek,  70  Pa.  St.  181;  Benjamin  v, 
might  to  a  suit  brought  on  a  void  con*  Benjamin,  15  Conn.  347;  39  Am.  Dec. 
tract  of  agency:  Wharton  on  Agency,  385. 

sec  17.  *°  Read  r.  Bragg,  1  Head,  511;  Row- 

7  Talbot  v.  Bowen,  1  A.  K.  Marsh,  ell  v.  Klein,  44  Ind.  291;  15  Am.  Rep. 
436;  10  Am.  Dec.  747;  Brown  v.  Hart-  235;  McLaren  v.  Hail,  26  Iowa,  297; 
ford  Ins.  Co.,  117  Mass.  479.  Knapp  v.  Smith,  27  N.  Y.  277;  Wood- 

8  Story  on  Agency,  sec.  7.  Infants  worth  t>.  Sweet,  51  N.  Y.  8;  Buckley 
or  femes  covert  cannot  be  attorneys  to  v.  Wells,  33  N.  Y.  518. 

prosecute  suits,  nor  to  execute  a  power 
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agent;1  a  corporation  may  be  the  agent  of  an  individual;" 
a  father  may  be  his  son's  agent,8  or  a  son  may  be  his 
father's.4  An  alien  enemy  may  be  an  agent6  for  the  pur- 
pose of  attending  to  the  property  of  his  absent  principal 
when  a  war  comes  on.  Thus  it  was  held  that  an  agent 
intrusted  with  the  management  of  real  estate  in  New  Or- 
leans, belonging  to  a  resident  of  the  North  before  the  war, 
continued  to  be  his  agent  during  the  time  of  the  war.6 
But  during  the  existence  of  a  war  between  two  countries 
or  states,  no  agent  can  be  appointed  by  a  citizen  of  one 
government  to  act  in  the  territory  of  the  other.  "  There 
is  no  power  to  appoint  an  agent  for  any  purpose  after 
hostilities  have  actually  commenced."7 

§  7.  Persons  having  Adverse  Interests.  —  A  person 
having  an  adverse  interest  cannot  act  as  an  agent  in  the 
transaction.8  Therefore  one  person  cannot  be  the  agent 
of  both  parties,9  the  interests  being  adverse  or  incom- 
patible. This  is  the  limit  to  the  rule.  "  The  authority 
of  agents  may,  when  no  law  is  violated,  be  as  large  as 
their  employers  choose  to  make  it.  There  are  multitudes 
of  cases  where  the  same  person  acts  under  powers  from 
different  principals  in  their  mutual  transactions.  Every 
partnership  involves  such  double  relations.  Every  sur- 
vey of  boundaries  by  a  surveyor  jointly  agreed  upon 

1  Chastain  v.  Bowman,  1  Hill  (S.  G),  579;  Montgomery  v.  United  States,  5 

270;  Governor  v.  Daily,  14  Ala.  469.  Ct.  of  CI.   648;  Stoddard  v.   United 

3  Mc Williams  v.  Detroit  Mills  Co.,  States,  6  Ct.  of  CI.  340;  Moussenx  v. 

31  Mich.  274.  Urquhart,  19  La.  Ann.  482;  Lyon  v. 

8  Reeves  v.  Kelly,  30  Mich.  132.  Kent,  45  Ala.  656.     Other  cases  hold 

*  Chase  v.  Snow,  52  Vt.  525;  Com-  that  war  revokes  an  agent's  authority: 

monwealth  v.  Holmes,  119  Mass.  195.  Howell  v.  Gordon,  40  Ga.  302;  Conley 

6  Sands  v.  Ins.  Co.,  59  Barb.  556;  v.  Benson,  1  Heisk.  145. 

Conn  v.  Fenn,  1  Pet.  C.  C.  523;  Den-  6  Monssenx    v.    Urauhart,    19   La. 

niston  v.  Imbrie,  3  Wash.  C.  C.  396;  Ann.  482;    and  see  Manhattan  Ins. 

Griswold  v.  Waddington,    16  Johns.  Co.  v.  Warwick,  20  Gratt.  614;  3  Am. 

486;  Hale  v.  Wall,  22  Gratt.  424;  Yea-  Rep.  218. 

ton  v.  Bernoy,   62  111.  61;   Bank  v.  7  United   States  v.  Grossmayer,   9 

Matthews,   49   N.   Y.    12;    Ward   v.  Wall.  72;  Hubbard  v.  Matthews,  54 

Smith,   7    Wall.   447;    University  «.  N.  Y.  43;  13  Am.  Rep.  562. 

Finch,  18  Wall.  106;  Robinson  v.  Ins.  8  Bain  v.  Brown,  56  N.  Y.  285. 

Co.,  42  N.  Y.  54;   1  Am.  Rep.  490;  •  Hinckley  v.  Arey,  27  Me.  362. 
Furman  v.  United  States,  5  Ct.  of  CL 
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would  come  within  similar  difficulties.     It  is  only  where 
the  agent  has  personal  interests  conflicting  with  those  of 
his  principal  that  the  law  requires  peculiar  safeguards 
against  his  acts."1    When,  therefore,  the  double  agency 
is  with  the  consent  of  the  principals  it  is  valid.2    In  mak- 
ing a  contract  for  the  composition  of  a  debt,  while  the 
same   person   cannot  be  the  agent  of  both  parties,  yet 
when  the  composition  is  agreed  upon  with  the  creditor 
by  the  agent  of  the  debtor,  he  can  become  the  agent  of 
the  creditor  for  another  and  distinct  purpose,  as  holding 
the  money  for  the  use  of  the  creditor.8    A  contract  made 
by  an  agent  for  both  parties  is  not  void,  —  it  is  simply 
voidable  at  the  election  of  the  principal;4  and  in  coming 
into  court  to  avoid  it,  he  is  not  obliged  to  show  injury  or 
an  improper  advantage  gained  over  him,—  it  is  his  op- 
tion to  repudiate  it  irrespective  of  proof  of  actual  fraud.5 
An  agent  cannot  in  the  same  transaction  act  both  for 
himself  and  for  his  principal.6    One  of  the  parties  to  a 
contract  cannot  be  the  agent  of  the  other  for  the  purpose 
;of  signing  it.7    Thus  the  seller  of  land  cannot  act  as 
agent  for  the  purchaser  so  as  to  bind  him  by  any  mem- 
orandum be  may  make  and  sign  himself.8    • 

Illustrations. — A  employed  C,  who  was  depot  agent  of  the 
R.  railroad,  to  purchase  cotton  for  him,  and  hold  and  ship  it. 
Some  of  the  cotton  was  damaged  on  the  R.  railroad.     In  an 

1  Adams  Mining  Co.  v.  Senter,  26  69  N.  T.  389.    An  agent  cannot  bind 

Mich.  73;  Colwell  v.  Keystone  Iron  his  principal  to  the  receipt  of  money 

Co.,  36  Mich.  51.  due  from  himself  by  a  mere  acknowl- 

1  See  post,  Duties  and  Liabilities  of  edgment  signed  by  himself  as  agent 

Agents.  that  he  had  received  it:  Neuendorf!  v. 

*  Hinckley  v.  Arey,  27  Me.  362.  World  Life  Ins.  Co.,  69  N.  Y.  389. 

*  Greenwood  v.  Spring,  54  Barb.  A  bank  president  given  power  to  cer- 
375.  An  agent  employed  to  sell  land  tify  checks  cannot  certify  his  own 
may  recover  compensation  from  his  checks:  Titus  v.  Great  Western  Turn- 
employer,  although,  with  the  knowl-  pike  Road,  5  Lans.  250;  New  York 
edge  of  the  latter,  he  has  affixed  the  etc.  R.  R.  Co.  t>.  Schuyler,  34  N.  Y. 
purchaser's  name  to  the  contract  of  64;  Claflin  v.  Farmers'  Bank,  25  N.  Y. 
sale:  Barry  v.  Schmidt,  57  Wis.  172;  293. 

46  Am.  Rep.  35.  7  Wright  v.  Dannah,  2  Camp.  203. 

6  Greenwood  v.  Spring,  54  Barb.  375;        8  Adams  v.  Scales,  57  Tenn.  337;  25 

Gillett  v.  Peppercorne,  3  Beav.  78.  Am.  Rep.  772.     See  poet,  Duties  and 

*  Neuendorff  v.  World  life  Ins.  Co.,  liabilities  of  Agents. 
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action  for  damages,  held,  that  C,  in  the  transaction,  could  only 
be  A's  agent,  and  the  railroad  could  not  be  liable  for  his  acts 
or  bound  by  them:  Sumner  v.  Charlotte  etc.  R.  R.  Co.,  78  N.  C. 
289.  A  person  stands  in  the  position  of  agent  for  both  A  and  B. 
He  cannot  execute  a  mortgage  as  attorney  for  A  for  the  benefit 
of  B:  Greenwood  v.  Spring,  54  Barb.  375.  A  stock-broker  em- 
ployed to  buy  canal  shares  purchased  the  shares  from  his  own 
trustee.    Held,  void:  Oiilett  v.  Peppercorne,  3  Beav.  78, 

§  8.    Doing  of  Unlawful  Acts  —  Personal  Acts. — An 

agent  cannot  be  appointed  to  do  an  unlawful  or  prohib- 
ited act/  or  an  act  personal  in  its  nature.* 

1  Heugh  v.  Abergavenny,  23  Week,    parte  Agra  Bank,  L.  R.  6  Gh.  206.    See 
Rep.  40.  Chapter  V.,  Delegation  of  Authority, 

'Coombe's  Case,  9  Coke,  766;  Ex    poet. 
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§  9.  Authority  Essential  to  Agency. — One  cannot  be* 
come  another's  agent  except  by  his  authority,  express  or 
implied.2  The  relation  of  principal  and  agent  cannot  be 
established  by  evidence  of  dealings  between  the  alleged 
agent  and  a  third  person  which  the  alleged  principal  has 
neither  authorized  nor  ratified,  but  which  he  expressly 
repudiates.  Testimony  of  such  transactions  is  irrelevant.8 
A  denial  by  an  alleged  principal  of  the  existence  of  any 
agency  operates  to  destroy  the  effect  of  previous  circum- 
stances to  establish  any  agency  existing  by  implication 
prior  to  the  inquiry  eliciting  such  denial.  Such  circum- 
stances are  then  admissible  only  to  explain  the  import  of 
his  answer.4  An  interpreter  is  not  necessarily  an  agent 
of  the  parties,  so  that  what  he  said  can  be  given  in  evi- 
dence if  the  party  sought  to  be  charged  by  his  declarations 
had  no  knowledge  of  the  language  in  which  they  were 
made,  unless  accompanied  with  proof  that  the  interpreter 
correctly  interpreted  the  language  of  the  party.5  To  make 
a  letter  to  an  agent  evidence  in  a  case,  the  agency  must 

1  As  to  appointment  of  agents  of  cor-  52  N.  Y.  612;   Bercich  v.  Marye,  9 

porationa,  see  Title  II.,  Corporations.  Nev.  312. 

*  Stringham  v.  St.  Nicholas  Ins.  Co.,        >  North  v.  Metz,  57  Mich.  612. 
4  Abb.  App.  315;  Pole  v.  Leask,  8       *  Norton  v.  Richmond,  93  HI.  367. 
L.  T.  Rep.  645;  McGoldrick  v.  Willits,        »  Diener  v.  Sohley,  5  Wis.  483. 
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acts  openly  and  avowedly  for  another  in  leasing  or  con- 
trolling his  property,  this  is  sufficient,  as  against  third 
persons,  to  show  that  the  property  is  that  of  the  person 
recognized  by  the  agent  as  owner;  and  the  possession  of 
the  agent  is  the  possession  of  the  principal,  who  can 
maintain  forcible  and  unlawful  entry  and  detainer  against 
such  third  persons,  whether  the  agent  had  any  written 
authority  or  not.1  The  consent  of  the  owner  to  a  disposi- 
tion of  his  property  may  be  inferred  from  acts  as  well  as 
given  in  direct  terms.  It  may  be  inferred  when  he  gives 
such  evidence  of  the  authority  of  disposal  as  usually  ac- 
companies such  authority,  according  to  the  custom  of 
trade  and  the  general  understanding  of  business  men.* 
Sending  a  conveyance  containing  a  receipt  for  the  con- 
sideration to  a  person  for  the  purpose  of  completing  a 
sale  of  the  land  described  in  the  deed,  and  calling  on  the 
grantee  to  settle  with  such  person,  constitute  the  latter 
the  grantor's  agent.8  Where  one  bids  off  property  at  a 
sheriff's  sale,  in  pursuance  of  an  agreement  previously 
made  with  another,  by  which  the  latter  is  to  receive  a 
portion  of  the  property  at  a  certain  price,  the  relation 
between  the  two  is  that  of  principal  and  agent,  and  not  of 
vendor  and  vendee.4  An  agreement  by  a  purchaser  that 
a  third  person  shall  have  a  lien  by  mortgage  or  otherwise, 
after  a  certain  time,  for  a  debt  due  him  from  the  vendor, 
does  not  constitute  the  vendor  the  agent  of  the  purchaser  to 
execute  such  mortgage.5  An  astronomer  who  assists  con- 
tracting engineers  in  their  survey,  and  is  paid  with  their 
money,  but  who  is  not  appointed  by  them,  and  cannot  be 
discharged  by  them,  and  who  is  not  responsible  to  them, 

National  Bank,  69  Pa.  St  426;  St.  Louis        1  Mintorn  v.  Burr,  16  Cal.  107. 

etc.  Packet  Co.  v.  Parker,  59  111.  23;        '  Wright  v.  Soloman,  19  Cal.  64;  79 

Summerville  v.  Hannibal  etc  R.  B.  Am.  Dec.  196. 

Co.,  62  Mo.  391;  Morgan  v.  Durrah,  39        s  Pope   v.    Chaiee,    14   Rich.    Eq. 

Tex.  171;  Commercial  Bank  v.  War-  69. 

ren,  16  N.  Y.  677;  Kouiita  v.  Price,  40       *  Wright  v.  Calhoun,  19  Tex.  412. 

Miss.  341;  Bank  of  Kentucky  v.  Brook-        6  Hyde  v.  Boston  and  Barre  Co.,  21 

ingf  2  Litt.  41;  Sweetzer  v.  French,  2  Pick  90. 

Cush.  309;  48  Am.  Dec  666. 
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is  not  their  agent.1  But  where  the  agent  is  appointed  by 
writing,  the  writing  must  be  produced  or  accounted  for.2 
An  agent's  authority  to  execute  a  sealed  instrument  can- 
not be  shown  by  a  parol  acknowledgment  of  the  principal 
that  a  sealed  authority  had  been  given.8 

Illustkations. — There  was  an  agreement  between  A  and  B 
that  A  should  purchase  property  at  a  sale  for  the  benefit  of  B's 
creditors,  and  allow  it  to  remain  with  B,  to  resell  and  reim- 
burse A,  and  retain  the  surplus,  if  any.  Held,  that  this  did  not 
make  A  the  agent  of  B:  Haynes  v.  Crutchfield,  7  Ala.  189; 
Cravens  v.  Cravens,  1  Morris,  285.  A  agrees  with  B,  his  debtor, 
that  he  will  permit  his  note  to  be  renewed,  if  it  is  indorsed 
by  C.  Held,  that  this  does  not  constitute  B  the  agent  of  A; 
nor  is  A  liable  for  any  fraud  of  B  in  procuring  the  indorse- 
ment of  C:  Harris  v.  Bradley,  7  Yerg.  310.  H.  applied  to  W. 
for  a  loan  of  one  thousand  dollars.  W.  told  him  if  he  would 
meet  him  on  a  certain  day,  with  a  bond  and  mortgage  made 
out  to  one  C,  and  would  assign  also  to  said  C.  a  certain  other 
bond  and  mortgage  as  collateral,  he  should  have  the  money; 
they  met,  and  W.  telling  H.  that  he  had  only  six  hundred 
dollars,  which  he  would  pay  him  as  soon  as  he  could  raise  it, 
if  he  would  deliver  to  him  the  bonds  and  mortgages,  H.  de- 
livered the  papers.  Held,  that  thereby  H.  made  W.  his  agent  to 
deliver  them  to  C,  and  to  receive  the  money  from  him:  Cooper 
v.  Headley,  12  N.  J.  Eq.  48.  The  question  is,  whether  an  agent 
(not  having,  by  the  papers  which  created  him  such  agent  and 
defined  his  powers,  any  authority  to  alter  a  policy  which  had 
been  issued  by  his  principal),  "was  permitted  to  alter  policies 
in  respect  to  days  of  sailing,  from  time  to  time,  so  that  that 
became  the  customary  usage  and  course  of  business."  Held, 
that  the  evidence  must  show,  in  order  to  bind  the  principal,  at 
least  several  cases  in  which  the  agent,  without  asking  the  sanc- 
tion of  his  acts  by  the  principal,  had  made  alterations  of  a  like 
nature  on  which  the  principal  had  acted,  and  in  which  he  had 
acquiesced  when  such  alterations  came  to  his  knowledge;  or  it 
must  tend  to  prove  that,  although  communicated  by  the  agent, 
they  were  acquiesced  in,  as  acts  which  he  was  competent  to 
perform,  and  as  binding  on  his  principal;  or  that  he  was  held 
out  to  the  public  as  authorize^  to  do  such  acts:  Burden  v. 
Orient  etc,  Ins.  Co.,  4  Bosw.  254.  A  son  had  been  for  years  in 
the  habit  of  signing  his  father's  name  as  indorser  upon  promis- 

1  Jones  v.  United  States,  1  Ct.  of  CI.  *  Blood  v.  Goodrich,  9  Wend.  68;  24 

383.  Am.  Dec.  121;  Paine  v.  Tucker,  21  Me. 

1  Neal  v.  Patten,  40  Ga.  363;  Raw-  138;  38  Am.  Dec  256. 
ton  v.  Curtis,  19I1L466. 
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■ 

sory  notes  made  by  himself,  and  the  father  knew  the  fact,  but 
took  no  steps  to  prevent  such  use  of  his  name,  and  gave  no  no- 
tice, etc.  Held,  that  a  presumption  was  created  that  the  son  had 
authority  to  sign  his  father's  name,  and  the  father  was  liable 
upon  such  notes:  Weaver  v.  Ogletree,  39  Ga.  586.  In  an  action 
for  suing  the  plaintiff  in  the  name  of  a  third  person,  without 
authority,  evidence  that  the  third  person  had  suffered  a  default, 
and  that  execution  had  issued  against  him  to  recover  for  ser- 
vices rendered  in  prosecuting  the  suit  so  brought  without  his 
authority,  held,  inadmissible  to  show  that  the  defendant  was 
authorized  to  bring  the  previous  suit  in  his  name:  Foster  v. 
Dow,  29  Me.  442.  Upon  a  sale  of  grain  in  store,  the  vendor 
handed  the  order  on  the  storekeeper  for  the  delivery  of  the  corn 
to  a  lighter-man,  and  employed  him  to  carry  it  away,  instead  of 
leaving  that  to  be  done  by  the  purchasers,  as  was  customary, 
but  the  latter  paid  the  lighterage.  Held,  that  the  lighter-man 
was  to  be  considered  as  the  agent  of  the  latter  for  the  trans- 
portation of  the  grain,  of  which  there  had  been  a  delivery  to 
the  purchasers  according  to  the  custom,  while  it  was  yet  in 
store:  McCready  v.  Wright,  5  Duer,  571.  A  bank  delivered  to 
A  certain  notes,  with  a  request  that  he  would  pass  them  away 
for  the  benefit  of  the  bank,  or,  if  he  could  not  do  that,  to  return 
them,  which  he  agreed  to  do.  Held,  A,  quoad  hoc,  is  the  servant 
of  the  bank:  Towson  v.  Havre  De  Grace  Bank,  6  Har.  &  J.  47; 
Bridenbecker  v.  Lowell,  32  Barb.  9.  W.,  an  agent  for  A.,  sold 
but  did  not  transfer  stock  to  0.,  and  promised  C.  to  "be  account- 
able for  such  dividends  as  he  or  his  agent  should  receive  before 
transfer."  Held,  that  he  thereby  became  C.'s  agent  to  receive 
such  dividends:  Cropper  v.  Adams,  8  Pick.  40.  Where  a  per- 
son, acting  ostensibly  as  the  agent  of  the  defendants,  was  at  the 
time  of  the  transaction  in  question,  and  for  years  had  been,  a 
clerk  in  their  store,  and  had  as  their  agent  done  business  in  many 
instances  with  the  plaintiffs.  Held,  that  these  facts  established 
his  general  agency:  Eagle  Bank  v.  Smith,  5  Conn.  71;  13  Am. 
Dec.  37.  A  received  of  B  a  note,  and  agreed  to  indorse  it  on 
another  note  in  favor  of  C.  Held,  in  a  suit  against  A,  that  proof 
of  such  act  and  agreement  alone  did  not  conduce  to  prove  that 
A  in  such  transaction  was  the  authorized  agent  of  B:  Plant  v. 
McEwen,  4  Conn.  544.  Defendant  sent  to  a  builder,  whom  he 
had  employed  to  build  and  finish  his  house,  a  note  requesting 
him  to  procure  mantel-pieces  like  some  which  another  person 
had  purchased  from  plaintiffs.  This  note  the  builder  showed 
to  plaintiffs  without  comment,  and  ordered  some  mantel-pieces 
from  them.  Held,  that  defendant  was  not  liable  to  plaintiffs 
for  the  price.  The  circumstance  did  not  warrant  plaintiffs  in 
assuming  that  the  builder  made  the  purchase  as  agent:  Murphy 
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v.  Winchester,  35  Barb.  616.  The  master  of  a  barge  finds  a  per- 
son apparently  in  charge  of  a  wharf,  and  moors  his  barge  where 
this  person  directs,  presuming  him  to  be  the  agent  of  the  wharf- 
owner.  Held,  that  he  may  hold  the  owner  liable  if  the  barge 
sustains  injury  by  the  place  of  mooring  being  an  unsafe  one: 
Pennsylvania  R.  R.  Co.  v.  Atha>  22  Fed.  Rep.  920.  A  ticket- 
agent  in  the  employ  of  the  L.  R.  R.  Co.  sold  the  tickets  of  the 
P.  R.  R.  Co.  He  was  directed  to  do  so  by  the  L.  Co.,  which  was 
compensated  by  the  P.  Co.  under  a  contract  between  them.  The 
agent,  after  selling  the  P.  Co.'s  tickets,  as  well  as  those  of  the  L. 
Co.,  for  two  years,  left  the  employment  of  the  L.  Co.,  and  brought 
suit  against  the  P.  Co.  for  services  in  selling  its  tickets.  There 
was  no  proof  of  a  contract  or  of  an  express  promise.  Held,  that 
he  could  not  recover:  Pennsylvania  R.  R.  Co.  v.  Flanigan,  112 
Pa.  St.  558. 

§  12.  Declarations  of  Agent. — The  authority  of  the 
agent  to  bind  the  principal  cannot  be  proved  by  the 
agent's  statements  as  to  the  extent  of  his  authority;1  nor 
can  an  agent  give  himself  authority  to  bind  his  principal 
by  false  statements  to  those  with  whom  he  deals  as  to  the 
extent  of  his  authority;2  nor  can  a  special  agent  enlarge 
his  authority  by  such  statements.8  Statements  by  an 
agent,  before  he  received  authority  to  act,  or  after  it  had 
been  withdrawn,  or  not  within  the  scope  of  his  agency, 
do  not  bind  his  principal.4 

§  13.    Authority  to  Execute  Instrument  under  Seal.  — 

Yet  where  the  agent  is  to  execute  his  authority  by  deed, 
his  appointment  is  reauired  to  be  under  seal  also.5    But 

1  Howe  Machine  Co.  v.  Clark,  15  may  be  proved  by  the  agent  himself: 

Kan.  492;  Reynolds  v.  Continent  Ins.  Thayer  t>.  Meeker,  86  HI.  470. 

Co.,  36  Mich.  131;  Maxey  v.  Hecke-  '  Stringham   v.    St.   Nicholas    Ins. 

thorn,  44  111.  438;  Bawson  v.  Curtis,  Co.,   4  Abb.  App.  315;  Grover  and 

19  HI.  474;  Brigham  v.  Peters,  1  Gray,  Baker  Co.  v.  Polhemus,  34  Mich.  247. 

139;  Peck  v.   Ritchey,   66  Mo.   114;  »  Stollenwerck  r.  Thacher,  115  Mass. 

Streeter  v.  Poor,  4  Kan.  412;  Chicago  224. 

etc.  R.  R.  Co.  *  Fox,  41  111.  106;  Har-  *  Clark  v.  Baker,  2  Whart.  340. 
ker  v.  Dement,  9  Gill,  7;  52  Am.  Dec.  •  Rowe  v.  Ware,  30  Ga.  278;  Wheel- 
670;  Perkins  v.  Stebbins,  29  Barb.  523;  er  v.  Nevins,  34  Me.  54;  Hanford  v. 
McDongald  v.  Dawson,  30  Ala.  553;  McNair,  9  Wend.  54;  Blood  v.  Good- 
Scarborough  v.  Reynolds,  12  Ala.  252;  rich,  9  Wend.  68;  24  Am.  Dec.  121; 
Stringham  v.  Ins.  Co.,  4  Abb.  App.  12  Wend.  525;  Despatch  Line  v.  Bel- 
315;  37  How.  Pr.  375;  Whiting  v.  lamy  Mfg.  Co.,  12  N.  H.  205;  37  Am. 
Lake,  91  Pa.  St  349.    But  an  agency  Dec.  203;  Worrall  v.  Mann,  5  N.  Y. 
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a  deed  of  land  by  an  agent,  authorized  simply  by  a  power 
not  under  seal,  though  inoperative  to  convey  the  legal 
title,  will  in  equity  be  evidence  of  a  contract  to  convey,  to 
sustain  a  suit  for  specific  performance  against  the  prin- 
cipal.1 If  an  agent,  not  properly  authorized  to  execute  a 
contract  under  seal,  execute  a  contract  under  seal  which 
does  not  require  this  formality,  it  will  be  held  valid  and 
binding  on  the  principal  as  a  simple  contract.2  "  It  is  a 
maxim  of  the  common  law,  that  an  authority  to  execute 
a  deed  or  instrument  under  seal  must  be  conferred  by  an 
instrument  of  equal  dignity  and  solemnity, — that  is,  by  one 
under  seal.  This  rule  is  purely  technical.  A  disposition 
has  been  manifested  by  most  of  the  American  courts  to 

229;  Preston  v.  Hull,  23  Graft.  600;  Spaulding,  63  Barb.  17;  Scheutze  v. 
14  Am.  Rep.  153;  Scheutze  v.  Bailey,  Bailey,  40  Mo.  69;  Irvine  v.  Thomp- 
40  Mo.  69;  Cooper  v.  Rankin,  5  Binn.  son,  4  Bibb,  296;  Stackpole  v.  Arnold, 
613;  McNaughten  v.  Partridge,  11  11  Mass.  27;  6  Am.  Dec.  150;  Johnson 
Ohio,  223;  38  Am.  Dec.  731 ;  Cummins  v.  McGruder,  15  Mo.  365;  Blood  v. 
v.  Cassely,  5  B.  Mon.  75;  Emerson  v.  Hardy,  15  Me.  61;  Morrow  v.  Hig- 
Prov.  Hat  Co.,  12  Mass.  240;  7  Am.  gins,  29  Ala.  450;  Ledbetter  v.  Walk- 
Dec.  66;  Harshaw  v.  McKesson,  65  er,  31  Ala.  176;  Newton  v.  Bronson, 
N.  C.  688;  Mans  v.  Worthing,  3  Scam.  13  N.  Y.  593;  67  Am.  Dec.  89;  Jack- 
26;  Adams  v.  Power,  52  Miss.  828;  Da-  Bon  v.  Murray,  5  T.  B.  Mon.  184;  17 
mon  v.  Granby,  2  Pick.  345;  Banorgee  Am.  Dec.  53;  Jones  v.  Marks,  47  CaL 
v.  Hovey,  5  Mass.  11;  4  Am.  Dec.  17;  242. 

Reed  v.  Van  Ostrand,  1  Wend.  424;  19        *  Dickerman  v.  Ashton,   21   Minn. 

Am.  Dec.  529;  Gordon  v.  Bulkley,  14  538;  State  v.  Spartenburg  R.  R.  Co.,  8 

Serg.  ft  R.  331;  Wells  v.  Evans,  20  S.  C.  129;  Despatch  Line  v.  Bellamy, 

Wend.  251;  Van  Home  v.  Frick,  6  12  N.  H.  205;  37  Am.  Dec.  203;  Law- 

Serg.  ft  R  90;  Lawrence  v.  Taylor,  5  rence  v.  Taylor,  5  Hill,  107;  Worrall 

Hill,  113;  Delais  v.  Cawthorne,  2  Dev.  v.  Munn,  5  N.  Y.  229;  55  Am.  Dec. 

90;  Davenport  v.  Sleight,  2  Dev.  ft  B.  330;  Long  v.  Hartwell,  34  N.  J.  L.  116; 

381;  31  Am.  Dec.  420;  Drumright  v.  Cooper  v.  Rankin,  5  Binn.  613;  Led- 

Philpot*  16  Ga.  424;  60  Am.  Dec.  738;  better  v.  Walker,  31  Ala.  175;  Drum- 

Blackwell  v.  Parish,  6  Jones  Eq.  72;  right  v.  Philpot,  16  Ga.  424;  60  Am. 

Phelps  v.  Call,  7  Ired.  264;  47  Am.  Dec.  Dec.  738;  Tapley  v.  Butterfield,  1  Met. 

327;  TubervUle  v.  Ryan,   1  Humph.  515;  35  Am.  Dec.  374;  Love  v.  Sierra 

113;   34  Am.  Dec.  622;  Williams  v.  Nevada  Co.,  32  Cal.  654;  91  Am.  Dec. 

Gillies,  75  N.  Y.  202.     But  see  Peine  602;  Ingrahamv.  Edwards,  64  111.  528; 

v.  Weber,  47  HL  44;  Hefner  v.  Palmer,  Dean  v.  Koesler,  1  Hilt.  421;  Haight  t>. 

67  HI.  161;  Cady  v.  Shepherd,  11  Pick.  Sabler,  30  Barb.  223;  Wood  v.  Auburn 

400;  22  Am.  Dec.  379;  Humphreys  v.  etc.  R.  R.  Co.,  8  N.  Y.  1C7;  Ford  v. 

Finch,  97  N.  C.  303;  2  Am.  St.  Rep.  Williams,  13  N.  Y.  585;  67  Am.  Dec 

293.    The  acknowledgment  of  a  power  83;  Bellinger  v.  Bentley,  4  Thomp.  ft 

of  attorney  to  convey  lands  is  not  C.  74.     But  see  Baker  v.  Freeman,  35 

necessary  to  admit  it  in  evidence:  Val-  Me.  485;  Fullam  v.  West  Brookfield,  9 

entine  v.  Piper,  22  Pick.  85;  33  Am.  Allen,  6.     Yet  if  it  be  declared  on  as 

Dec.  715.  a  contract  under  seal,  there  can  be  no 

1  Groffv.  Ramsey,  19  Minn.  44;  Law-  recovery  against  the  principal:  Ingra- 

rence  v.  Taylor,  5  Hill,  107;  Baum  v.  ham  v.  Edwards,  64  111.  526. 
Dubois,  43  Pa.  St  260;  Pringle  * 
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relax  its  strictness,  especially  in  its  application  to  partner- 
ship and  commercial  transactions.  I  think  the  doctrine 
as  it  now  prevails  may  be  stated  as  follows,  viz.:  If  a  con- 
veyance or  any  act  is  required  to  be  by  deed,  the  authority 
of  the  attorney  or  agent  to  execute  it  must  be  conferred  by 
deed;  but  if  the  instrument  or  act  would  be  effectual  with- 
out a  seal,  the  addition  of  a  seal  will  not  render  an  author- 
ity under  seal  necessary,  and  if  executed  under  a  parol 
authority,  or  subsequently  ratified  or  adopted  by  parol, 
the  instrument  or  act  will  be  valid  and  binding  on  the 
principal."  * 

Illustrations. — A  deed  was  executed  by  the  grantor,  a 
blank  being  left  for  the  name  of  the  grantee,  who  afterwards, 
by  parol,  authorized  an  agent  to  fill  in  his  name.  The  deed 
was  held  void:  Hibblewhite  v.  McMorine,  6  Mees.  &  W.  200; 
Graham  v.  Holt,  3  Ired.  300;  40  Am.  Dec.  408;  Williams  v. 
Crutcher,  5  How.  (Miss.)  71;  35  Am.  Dec.  422;  Davenport  v. 
Sleight,  2  Dev.  &  B.  381. 

§  14.  Same — Principal  Present. — Unless  the  deed  be 
made  in  his  presence.  In  this  case,  if  the  principal  be 
present,  and  verbally  or  impliedly  authorize  the  agent 
to  execute  a  deed  for  him,  it  is  binding  on  him.2 

Illustrations. — A,  by  B's  authority,  and  in  his  presence, 
signed  B's  name  to  a  recognizance  of  bail  for  the  stay  of  exe- 
cution. Held,  binding  on  B:  Croy  v.  Bu&eribark,  72  Ind.  48.  A 
authorized  B  to  borrow  money  of  C,  and  sign  his  name  to  a 
note  for  it.  B  borrowed  the  money,  and  at  his  request  and 
in  his  presence  D  signed  A's  name  to  the  note,  thus,  "A  by  D." 
Held,  that  this  was  the  act  of  B,  and  in  legal  effect  the  act  of  A; 
and  that  A  was  bound:  Weaver  v.  Carnall,  35  Ark.  198;  37  Am. 
Rep.  22.  A  marriage  settlement  was  brought  to  the  door  of  a 
room  where  the  bride  was  preparing  for  the  wedding  ceremony, 
and  she  requested  the  bearer  in  the  presence  of  a  witness  to  sign 
it  for  her.  He  withdrew  to  the  yard  adjoining  and  signed  it 
there.  Held,  a  good  execution:  Reirihart  v.  MUler,  22  Ga.  402; 
68  Am.  Dec.  506.  A  daughter  testified  that  a  servant  of  H. 
brought  a  bond  to  her  father  signed  by  H.  and  containing  a 
seal  for  another  name,  with  a  request  from  H.  to  her  father  to 

1  Paige,  J.,  in  Worrall  v.  Munn,  5        *  Gardner  v.  Gardner,  5  Gush.  483; 
N.  Y.  229;  55  Am.  Dec  330.  McMurtry  v.  Brown,  6  Nel>.  368. 

VOL.L— 2 
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sign  it.  Her  father  by  reason  of  infirmity  could  not  write,  and 
directed  her  to  sign  it  for  him;  for  that  purpose  he  laid  the 
paper  on  a  table,  and  then  went  out  of  the  house.  She  signed 
his  name  as  she  had  often  done  before,  and  delivered  it  to  H.'s 
servant.  The  father  made  no  objection  afterwards.  Held,  not 
to  be  such  a  signing  in  his  presence  as  would  bind  the  father: 
Kime  v.  Brooks,  9  Ired.  218.  One  partner  read  and  approved 
an  arbitration  bond,  and  consented  that  his  copartner  should 
execute  it.  Held,  that  such  execution  in  the  name  of  the  firm 
by  the  copartner,  his  partner  being  in  the  store  at  the  time 
although  not  in  his  immediate  presence,  was  good:  Mackay  v. 
Bloodgood,  9  Johns.  285.  A  married  woman  requested  her 
daughter  to  sign  her  name  to  a  mortgage,  which  was  done  in 
her  presence.  Held,  as  valid  as  if  it  had  been  written  by  her- 
self: Jansen  v.  McCahill,  22  Cal.  563;  83  Am.  Dec.  84.  A  hus- 
band at  his  wife's  request  signed  her  name  to  a  deed  several 
days  after  his  own  had  been  signed,  and  in  her  absence.  It 
also  appeared  that  she  had  subsequently  stated  several  times 
that  he  did  so  at  her  request.  Held,  sufficient  to  bar  her  dower: 
Frost  v.  Deering,  21  Me.  156.  An  illiterate  son  conveyed  his 
lands  to  his  father,  and  executed  the  deed  by  orally  authorizing 
another  person  to  sign  it  in  his  presence,  afterwards  duly  ac- 
knowledging it.  Held,  to  be  a  valid  conveyance:  Bird  v. 
Decker,  64  Me.  550.  One  witness  who  was  present  at  the  trans- 
action testified  that  a  married  woman  executed  a  deed  by  a 
third  person  taking  hold  of  her  hand  and  signing  her  name, 
which  deed  was  then  duly  acknowledged.  Held,  to  constitute 
a  good  signing:  Pierce  v.  Hakes,  23  Pa.  St.  231.  A  written 
lease  was  shown  and  read  to  a  woman  who  took  a  pencil  to  sign 
it,  but  found  that  her  name  had  been  already  written  by  her 
brother,  who  had  himself  signed  as  surety  for  the  rent.  She 
thereupon  delivered  the  lease,  stating  that  she  supposed  he  had 
written  her  name,  and  it  was  all  right.  Held,  in  the  absence  of 
fraud,  that  there  was  a  sufficient  execution  to  bind  her:  Speckels 
v.  Sax,  1  E.  D.  Smith,  253. 

§  15.  Unsealed  Writings.  — Yet  the  law  does  not  require 
that  an  authority  to  an  agent  to  sign  an  unsealed  instru- 
ment or  writing  should  likewise  be  in  writing.1  Thus 
an  agent  may  be  verbally  authorized  to  sign  or  indorse 

1  McWhorter  *  McMahan,  10  Paige,  Taylor,  5  Hill,  107;  Riley  v.  Minor,  29 

386;  Worrall  v.  Munn,  5  N.  Y.  229;  Mo.  439;  Curtie  v.  Biair,  26  Mias.  309; 

55  Am.  Dec.  330;  Newton  v.  Bronson,  59  Am.  Dec  257;  Shaw  v.  Nudd,  8 

13  N.  Y.  587;  67  Am.  Dec.  89;  Baum  Pick.  9. 
v.  Dubois,  43  Pa.  St.  260;  Lawrence  v. 
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notes  for  another/  though  it  has  been  #  held  that  an  au- 
thority to  sell  lands  is  not  good  by  parol.*  On  the  other 
hand,  it  has  been  held  that  the  authority  of  an  agent  to 
make  a  contract  for  the  sale  of  real  estate  need  not  be 
under  seal,1  or  even  in  writing.4  But  the  proof  of  the 
agent's  authority  must  be  clearly  shown  by  the  party 
seeking  to  enforce  the  contract  made  by  him.5 

Illustrations. — A  principal  wrote  to  his  general  agent  to 
sell  his  lauds  in  Minnesota.  Held,  that  the  agent  was  thereby 
authorized  to  contract  to  convey,  though  he  had  no  authority 
under  seal  which  was  necessary  for  an  actual  conveyance:  Mi- 
nor v.  Willoughby,  3  Minn.  225. 

§  16.  Statute  of  Frauds. — The  authority  of  an  agent 
to  make  a  contract  for  the  sale  of  lands,  under  the  fourth 
or  seventeenth  sections  of  the  statutes  of  frauds,  is  not  re- 
quired to  be  in  writing.6 

§  17.  Agents  of  Corporations.  — The  agents  of  corpora- 
tions, originally  at  common  law  required  to  be  authorized 
by  the  seal  of  the  corporation  in  almost  every  case,  are  now 
appointed  without  seal,  as  by  vote  of  the  directors,  or  even 
by  recognition  of  their  acts.7 

1  Rawson  v.  Curtis,  19  HI.  456.  Aahton,  21  Minn.  638;  Brown  v.  Eaton, 

9  Vanhorne  v.  Frick,  6  Serg.  &  R.  90.  21  Minn.  409;  McWhorter  v.  McMa- 

*  Banm  v.  Dubois,  43  Pa.  St.  260;  ban,  10  Paige,  3S6;  Moody  v.  Smith, 

Riley  v.  Minor,  29  Mo.  439;  Rottman  70  N.  Y.  598;  Jackson  v.  Murray,  5 

v.  Wasson,   5   Kan.  552;    Evans  on  T.  B.  Mon.  184;  17  Am.  Dec.  53;  Wor- 

Agency,  27.  rail  v.  Munn,  5  N.  Y.  229;  55  Am. 

'Dickerman  v.   Ash  ton,  21  Minn.  Dec.  330;  Doty  v.  Wilder,  15  111.  411; 

638;  Brown  v.  Eaton,  21  Minn.  409.  60  Am.  Dec.  755;  Squier  v.  Norris,  1 

*Proudfoott?.Wightman,78ni.553;  Lans.  284;  Henry  v.  Root,  33  N.  Y. 

Duffy  v.  Hobson,  40  Cal.  240;  6  Am.  550;  Haydock  v.  Stone,  40  N.  Y.  368; 

Ren.  617;  Treat*.  De  Celis,  41  CaL  202.  Briggs  v.  Partridge,  64  N.  Y.  364;  21 

'Lawrence  v.  Taylor,  5  Hill,  107;  Am.  Rep.  617.    Rule  changed  in  some 

Mortimer  v.  Corn  well,  1  Hoff.  Ch.  351;  states  by  statute:  See  Bissell  v.  Terry, 

Riley  v.  Minor,  29  Mo.  439;  Rottman  69  HI.  184. 

v.  Wasson,  5  Kan.  552;  Long  v.  Hart-        T  This  subject  is  considered  under 

well,  34  N.  J.  L.  116;  Dickerman  v.  Title  IL,  Corporations,  post. 
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CHAPTER  IV. 

JOINT  PRINCIPALS  AND  AGENTS. 

1 18.  Joint  principals  not  agents  for  each  other. 

§  19.  Unless  they  be  partners. 

§  20.  Rights  and  liabilities  of  joint  principals. 

§  21.  Joint  agents  must  act  together. 

§  22.  Agency  for  public  purpose. 

§  23.  liability  of  joint  agents. 

§  18.    Joint  Principals  not  Agents  for  Each  Other. — 

One  of  two  or  more  joint  tenants  or  owners  or  tenants  or 
owners  in  common  cannot  appoint  an  agent  to  act  for 
and  bind  the  interest  of  the  other  or  others  without  their 
assent.1 

Illustrations. — A,  the  owner  of  a  parcel  of  cloth,  and  B,  the 
owner  of  another  parcel  of  cloth,  by  a  joint  instrument  consign 
the  two  parcels  to  C  to  sell.  The  parcels  are  subject  to  sepa- 
rate instructions,  and  C  cannot  sell  B's  parcel  on  instructions 
by  A,  or  vice  versa:  Cooper  v.  Eyre,  1  H.  Black.  37;  Story  on 
Agency,  6ec.  38;  Wharton  on  Agency,  sec.  54;  Johnson  v. 
O'Hara,  5  Leigh,  456.  One  of  two  tenants  in  common  repre- 
sents himself  as  the  agent  of  the  other,  and  sells  tbe  land  of 
both.  The  title  to  his  co-tenants'  land  will  not  pass:  Sewell  v. 
Holland,  61  Ga.  608. 

§  19.  Unless  They  be  Partners. — But  if  they  be  part- 
ners the  rule  is  different,  for  one  partner  is  the  agent  of 
the  others  for  all  the  purposes  of  the  partnership  busi- 
ness.8 Therefore,  where  two  railroad  companies  do  busi- 
ness together,  sharing  the  profits  with  a  common  office 
under  the  charge  of  a  general  agent,  they  are  jointly  liable 

1  Story  on  Agency,  sec.  38;  Wharton  joint  tenants,  see  Evans  on  Agency, 
on  Agency,  sec.  64;  United  States  Ins.  26;  ChemungOanal  BTc  v.  Bradner,  44 
Co.  v.  Scott,  1  Johns.  106;  Evans  on  N.  Y.  680.  But  the  agent  of  a  part- 
Agency,  26.  nership  is  the  agent  of  the  firm,  and 

*  Story  on  Agency,  sec.  39.    As  to  not  of  the  individuals:  Johnston  v. 

notice  to  quit  given  by  one  of  several  Brown,  18  La.  Ann.  330. 
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on  a  contract  made  with  a  shipper  by  such  agent.1   And  so 
of  part  owners  of  ships.2 

§  20.    Rights  and  Liabilities  of  Joint  Principals.— On 

the  sale  of  several  parcels  of  goods  by  a  factor,  belonging 
to  different  principals,  on  a  credit,  taking  one  note  from 
the  purchaser  for  the  whole,  payable  to  himself,  the  right 
of  each  principal  to  his  remedy  for  his  share  is  not  extin- 
guished.8 And  one  principal  can  sue  another  to  recover 
money  belonging  to  him  paid  by  the  agent  to  the  wrong 
party.4  But  where  a  number  of  persons  appoint  a  com- 
mon agent  for  a  common  purpose,  no  one  of  them  has  a 
right  to  compel  a  separate  account  to  himself.5  Where 
one  of  several  claimants  to  a  fund  appoints  an  agent  to 
collect  it,  and  account  to  him,  he  becomes  a  trustee  for  the 
others,  and  an  action  may  be  brought  in  his  name  against 
the  agent  to  recover  the  fund.6  Where  the  same  agent 
was  appointed  by  two  different  mines  in  the  same  place, 
and  it  became  necessary  for  one  to  deal  with  the  other,  it 
was  held  that  he  had  the  same  power  to  act  for  both  that 
two  agents  acting  separately  would  have  had.7  So  several 
principals  may  employ  the  s$me  agent  without  incurring 
a  joint  liability.8 

§  21.  Joint  Agents  must  Act  Together. — Where  au- 
thority is  given  to  two  or  more  persons  to  do  an  act,  all 
must  concur  in  its  execution.9    One  of  two  private  agents 

1  Barrett  v.  Indianapolis  etc.  R.  R.  •  Peter  v.  Beverly,  10  Pet.  532;  De- 
Co.,  14  Am.  Law  Rev.  602.              •  spatch  Line  v.  Bellamy  Mfg.  Co.,  12 

*  Story  on  Agency,  sec.  40;  Reiman  N.  H.  205;  37  Am.  Dec.  203;  Towne 
v.  Hamilton,  111  Mass.  245.  v.  Jacquith,  6  Mass.  46;  4  Am.  Dee. 

9  Corlies  v.  Gamming,  6  Cow.  181.  84;  Kupfer  v.  Inhabitants,  12  Mass. 

*  Hathaway  r.  Cincinnatus,  62  N.  Y.  185;  Low  v.  Perkins,  10  Vt.  532;  33 
434.  Am.  Dec.   217;  Heard  r.  March,   12 

*  Louisiana  Trustees  v.  Dnpuy,  31  Cnsh.  580;  Green  v.  Miller,  6  Johns. 
La.  Ann.  305.  39;  5  Am.  Dec.  184;  Cedar  Rapids  R.R. 

*  Noe  v.  Christie,  51  N.  Y.  270.  Co.  v.  Stewart,  35  Iowa,  115;  Osgood  v. 
T  Adams  Mining  Co.  v.  Senter,  26    Franklin,  2  Johns.  Ch.  1;  7  Am.  Dec. 

Mich.  73.  613;   Franklin  v.  Osgood,    14  Johns. 

8  Evans  on  Agency,  26;  Cooper  v.    527;  Johnston  v.  Bingham,  9  Watts  & 

Eyre,  1  H.  Black.  37.  S.  56;  Commissioners  v.  Lecky,  6  Serg. 
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under  a  joint  power  of  attorney  cannot  delegate  his  power 
to  the  other.1  In  like  manner,  where  a  firm  is  employed  as 
agents,  one  of  the  partners  cannot  act  after  the  death  of  the 
other.  "It  is  a  general  rule  of  the  common  law  that  an  au- 
thority by  a  principal  to  two  persons  to  do  an  act  is  joint, 
and  the  act  must  be  concurred  in  by  both.  Where  a  firm  is 
appointed  to  an  agency,  this  rule  would  necessarily  be  void, 
to  the  extent  that  either  member  of  a  firm  could  do  any  act 
within  the  scope  of  the  agency,  the  same  as  he  could  per- 
form any  other  partnership  act.  By  appointing  a  part- 
nership firm,  it  would  be  implied  that  the  authority  was 
joint  and  several;  but  upon  a  dissolution  of  the  firm, 
such  an  agency  would  cease.  This  is  the  necessary  result 
of  the  principles  alluded  to.  The  principal  would  not  be 
bound  by  the  act  of  a  surviving  member  of  a  firm,  be- 
cause he  had  never  appointed  him  to  act  nor  agreed  to 
be  responsible  for  his  acts,  and  the  latter  could  incur 
no  obligation  against  the  deceased  member  or  his  repre- 
sentatives."2 The  power,  however,  may  be  given  in  such 
terms  as  to  authorize  a  several  execution,  or  an  execution 
by  a  less  number  than  the  whole.8  Usage  of  trade  may 
change  this  rule, — as  where  it  is  the  custom  of  business 
for  one  of  several  joint  factors  to  act  for  the  common 
principal.4  The  authority  to  receive  money  on  a  debt 
due  to  their  assignor  may  be  exercised  by  one  of  several 
assignees.6    And  so  where  the  power  is  coupled  with  an 

&  R.  166;  9  Am.  Dec.  418;  In  re  Torn-  *  Loeb  v.  Drakeford,  75  Ala.  464. 
pike  Road,  5  Binn.  481 ;   Hawley  v.  *  Martine  v.  International  life  Ins. 
Keeler,  53  N.  Y.  114;  Sinclair  v.  Jack-  Co..  53  N.  Y.  339;  13  Am.  Rep.  529. 
Bon,  8  Cow.  543;  Hartford  Fire  Ins.  *  Cedar  Rapids  etc.  R.R.  Co.  v.  Stew- 
Co.  v.  Wilcox,  67  111.  180;  Floyd  v.  art,  25  Iowa,  115;  French  v.  Price,  24 
Johnson,  2  Litt.  115;  13  Am.  Dec.  255;  Pick.  13;  Hawley  v.  Keeler,  53  N.  Y. 
Rollins  v.  Phelps,  5  Minn.  463;  Union  114;  62  Barb.  231;  Gas  Co.  v.  Wheel- 
Bank  v.  Beirne,  1  Gratt.  226;  Inhabi-  ing,  8  W.  Va.  321;  Phippen  v.  Stick- 
tants  v.  Cole,  3  Pick.  232;  Damon  v.  ney,  3  Met.  384. 
Inhabitants,  2  Pick.  345;  Woolsey  v.  *  Story  on  Agency,  sec.  44;  Whar- 
Tompkins,  23  Wend.  324;  White  v.  ton  on  Agency,  sec.  141. 
Davidson,  8  Md.   169;  63  Am.  Dec  6  Heard  v.  Lodge,  20  Pick.  53;  32 
699;  Damon  v.  Granby,  2  Pick.  345;  Am.  Dec  197. 
Sutton  Parish  v.  Cole,  3  Pick.  232. 
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interest,  it  may  be  executed  by  the  survivor.1  Where  two 
agents  are  appointed  by  separate  instruments,  to  act  with 
equal  authority  for  the  principal,  the  right  to  act  is  not 
exclusive  in  either;  but  any  act  done  by  one  within  the 
authority  granted  will  be  binding  on  the  other.8  One  of 
several  assignees  of  a  chose  in  action,  with  power  to  col- 
lect debts,  may  make  a  demand  for  it.1 

Illustrations. — A  gives  B  and  C  jointly  power  to  sell  his 
property.  A  sale  by  either  B  or  C  alone  will  not  bind  A:  Cope- 
land  v.  Insurance  Co.,  6  Pick.  198.  Two  persons  are  appointed 
agents  jointly  to  take  charge  of  their  principal's  business.  One 
of  them  becomes  incapacitated.  The  business  cannot  be  con- 
ducted by  the  other  alone:  Salisbury  v.  Brisbane,  61  N.  Y.  617; 
Hartford  Fire  Ins.  Co.  v.  Wilcox,  57  111.  180.  Authority  is  given 
to  A  and  B  to  use  their  principal's  name  as  an  indorser.  This 
authority  can  only  be  used  by  A  and  B  jointly:  Union  Bank  v. 
Bcirne,i  Gratt.  226.  L.  entered  into  a  contract  with  five  indi- 
viduals, as  agent  or  trustee  of  an  association  for  building  a 
church,  to  erect  it  on  certain  terms.  In  an  action  against  them 
for  the  work,  L.  attempted  to  show  that  by  an  agreement  be- 
tween him  and  two  of  them,  the  special  contract  was  aban- 
doned and  he  was  to  be  paid  a  quantum  meruit.  Held,  inad- 
missible: Low  v.  Perkins,  10  Vt.  532;  33  Am.  Dec.  217/  A  note 
was  given  by  defendants  to  three  persons,  who  were  to  arbitrate 
the  difference  between  defendant  and  plaintiff,  and  indorse  it 
over  to  plaintiff  if  they  thought  him  entitled  to  it.  It  was 
indorsed  over  to  plaintiff  by  two  of  them,  the  other  refusing 
to  join.  Held,  that  the  power  was  not  properly  executed,  and 
the  plaintiff  could  not  recover  on  the  note:  Patterson  v.  Leavitt, 
4  Conn.  50;  10  Am.  Dec.  98.  A  power  of  attorney  was  given 
by  a  party  to  fifteen  persons  named,  "jointly  and  separately,  for 
him  and  in  his  name  to  sign  and  underwrite  all  such  policies  as 
they,  his  said  attorneys,  or  any  of  them,"  should  jointly  think 
proper.  Held,  that  a  policy  made  by  four  of  the  fifteen  was 
binding  on  the  principal:  Cuthrie  v.  Armstrong,  5  Barn.  &  Aid. 
628.  Authority  is  given  to  A  and  B,  or  either  of  them.  Held, 
that  a  joint  or  several  execution  will  be  valid:  Cedar  Rapids 
etc.  R.  R.  Co.  v.  Stewart,  25  Iowa,  115. 

1  Peter  t>.  Beverly,  10  Pet  532;  Os-  *  "The  court," said  Phelps,  J.f  "did 

good  v.  Franklin,  2  Johns.  Ch.  1;  7  right    in    rejecting    the    testimony. 

Am.  Dec.  513;  Franklin  v.  Osgood,  14  Where  several  individuals  are  associ- 

Johns.  527.  ated  in  a  public  trust,  it  is  competent 

3  Cushman  v.  Glover,  11  HI.  600;  52  for  a  majority  to  act  and  to  bind  their 

Am.  Dec.  461.  principals;  but  in  the  case  of  a  private 

3  Heard  v.  Lodge,  20  Pick.  53;  32  trust  oragency,  the  rule  is  different,  and 

Am.  Dec.  197-  the  concurrence  of  all  is  necessary." 
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§  22.  Agency  for  Public  Purpose. — And  where  the 
joint  authority  is  given,  not  by  the  act  of  the  principal, 
but  by  the  act  of  the  law,1  or  is  for  a  public  purpose,2  the 
rule  is  different.  Thus  in  the  execution  of  trusts  for 
public  purposes  (as,  for  example,  boards  of  public  works, 
boards  of  charity,  boards  of  corporations),  unless  the 
power  is  otherwise  limited  by  the  act  of  incorporation,  or 
tho  act  creating  the  board,  the  acts  of  the  majority  are 
binding.8  "In  all  matters  of  public  concern,  the  voice 
of  the  majority  must  govern.  Whether  the  statute  ex- 
pressly authorize  a  majority  to  act  or  is  silent,  the  prin- 
ciple to  be  extracted  from  the  numerous  cases  on  this 
head  is,  that  where  a  number  of  persons  are  intrusted  with 
power,  not  of  mere  private  confidence,  but  in  some  respect 
of  a  general  nature,  and  all  of  them  are  assembled,  the 
majority  will  conclude  the  minority."4  But  a  majority 
must  act,  and  therefore  if  the  board  be  composed  of  only 
two,  one  cannot  exercise  the  powers  alone,6  and  though 
a  majority  may  decide,  all  must  meet  and  deliberate.6 

§  23.  Liability  of  Joint  Agents.  — Joint  agents  are 
jointly  liable  each  for  the  other's  acts  and  receipts,  and  it 
is  no  defense  that  one  wholly  transacted  the  business 
without  the  knowledge  of  the  other.7 

1  Caldwell  v.  Harrison,  11  Ala.  736;  Watts,   128;  Downing  v.  ftugar,   21 

Scott  v.  Detroit  Soc.,  1  Doug.  (Mich.)  Wend.  178;  34  Am.  Dec.  223. 

119;  Jewett  v.  Alton,  7  N.  H.  253.  e  In  re  State  Road,  60  Pa.  St.  330; 

1  Worcester  v.  R.  R.  Co.,  113  Mass.  Downing  v.  Rugar,  supra;  Schuyler  v. 

161;  Solus  v.  Racine,  10  Wis.  271.  Marsh,  37  Barb.  355,  and  note*  in  34 

*  Id. ;  Despatch  Line  v.  Bellamy  Mfg.  Am.  Dec.  228;  Crocker  v.  Crane,  21 

Co.,  12  N.  H.  205;  37  Am.  Dec.  203;  Wend.  211;  34  Am.  Dec.  228.     And 

Grindlcy  v.  Barker,  1  Bos.  &  P.  229;  so  where  a  majority  of  arbitrators  are 

County    Commissioners    v.  Lecky,   6  authorized  to  make  an  award,  the  mi- 

Serg.   &    R.  170;    9  Am.   Dec.   418;  nority  must  be  present  at  the  hearing, 

Commissioners  v.  Canal  Commission-  or  at  least  must  have  been  notified  of 

ers,  9  Watts,  470;  In  re  State  Road,  it:  Blin  v.  Hay,  2  Tyler,  304;  4  Am. 

60  Pa.  St.  330;  Patterson  v.  Leavitt,  Dec.  738;  Moore  t>.  Ewing,  1  N.  J.  L. 

4  Conn.  50;  10  Am.  Dec.  98;  McCoy  195;  1  Am.  Dec.  195. 

v.  Curtice,  9  Wend.  17;  24  Am.  Dec.  T  Snelling  v.  Howard,  51  N.  Y.  373; 

113;  contra,  Jeter  v.  Commissioners,  1  McHreath    v.    Margetson,    4    Doug. 

Bay,  354;  1  Am.  Dec.  621.  278;  Wharton  on  Agency,  sec.  142; 

^McCready  v.  Guardians  of  the  Poor,  Cushman  v.  Glover,    11  111.  600;  52 

9  Serg.  &  R.  94;  11  Am.  Dec.  667.  Am.   Dec.  461.     See   Division  ILL, 

5  Cooper  v.  Lampeter  Township,  8  Trustees,  posL 
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6  24.  Delegation  of  original  and  delegated  authority. 

$  25.  Delegation  of  original  authority. 

§  26.  Delegation  of  delegated  authority. 

§  27.  Same — When  not  permitted. 

§  28.  Same  —  When  permitted. 

§  24.    Delegation  of  Original  and  Delegated  Authority. 

— An  authority  or  power  is  either  original  or  delegated. 
Thus  I  may  make  an  offer  to  another  either  in  my  own 
right  or  on  account  of  authority  given  to  me  by  some  one 
else.  But  the  general  principle  of  the  common  law  is  as 
to  these  two  conditions  quite  different.  I  may,  with  very 
few  exceptions,  do  by  another  what  I  can  do  in  my  own 
right.  On  the  other  hand,  I  may  not,  except  in  some  special 
cases,  do  by  another  what  some  one  else  has  authorized 
me  alone  to  do  for  him, 

§  25.  Delegation  of  Original  Authority.  —  Whatever 
a  man  may  do  himself  he  may  do  by  a  legal  agent.  To 
this  general  rule  there  appear  to  be  only  two  exceptions: 
1.  The  power  to  do  an  illegal  act  cannot  be  delegated  to 
another;  *  and  2.  The  power  to  do  a  purely  personal  act 
cannot  be  delegated  to  another.  For  example,  a  man 
could  not  appoint  an  agent  to  marry  a  woman  for  him,  or 
to  make  a  will  for  him;2  nor  can,  it  seems,  a  married  woman 

• 

make  a  deed  (required  by  statute  to  be  done  with  certain 

1  Elmore  v.  Brooks,  6  Heisk.  45;  an  order:  Chicago  etc.  R.  R.  Co.  v.  Bay- 
Brown  v.  Howard,  14  Johns.  120;  Da-  field,  37  Mich.  205. 
via  v.  Barger,  57  Ind.  54;  Wharton  on  3  So  at  common  law  a  man  could  not 
Agency,  sec.  25;  State  v.  Mathis,  1  do  homage  or  fealty  by  attorney,  for  the 
Hill  (8.  C.)  37.  The  authority  of  an  service  was  personal;  and  though  a  lord 
agent  to  do  an  illegal  act  will  not  be  might  beat  his  villein  without  cause, 

S resumed:  Gokev  v.  Knapp,  44  Iowa,  he  could  not  authorize  another  to  beat 

2.    The  authority  is  presumed  legal,  him  without  cause:  9  Coke,  76  a,  76  b; 

and  a  servant  has  the  burden  of  show-  and  see  Ex  parte  Ugra  Bank,  L.  R.  6 

ing  a  lawful  reason  for  refusing  to  obey  Ch.  206. 
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formalities,  as  to  privy  examination,  etc.)  by  an  attorney.1 
The  power  of  an  executor  or  administrator  over  the  estate 
is  not  a  delegated  power,  for  he  is  himself  an  owner  in 
auter  droit;  and  therefore  he  may  make  an  attorney  to 
transfer  stock  belonging  to  the  estate.2  A  covenant  un- 
der seal  to  do  a  particular  thing  requiring  skill  and  judg- 
ment cannot  be  performed  by  an  agent.8  A  bailment  of 
property  with  a  power  of  sale  is  a  personal  trust  to  the 
bailee  which  he  cannot  delegate.4 

§  26.  Delegation  of  Delegated  Authority. — An  author- 
ity or  power  received  from  another  cannot  be  delegated,6 
except  in  the  instances  hereafter  stated.  The  maxim  of 
the  law  is,  Delegata  potestas  non  potest  delegari;  the  reason 
for  the  rule  being  that  one  who  selects  another  to  do  an 
act  for  him  relies  on  the  skill  and  integrity  of  the  person 
selected,  and  cannot  be  presumed  to  intend  that  another 
not  selected  by  him  should  exercise  the  authority  con- 
ferred on  the  man  of  his  choice.  Where  an  agent  is  ap- 
pointed to  sell  property,  a  sale  made  in  his  absence,  and 
when  he  could  not  control  the  sale  and  its  terms,  by  one 
pretending  to  represent  him,  is  not  the  act  of  the  agent, 
and  does  not  bind  either  him  or  his  principal.6  A  broker 
who  sells  on  the  order  of  a  broker  in  another  city  is  the 
agent  of  the  latter,  and  has  no  claim  against  the  original 
principal.7 

1  Story  on  Agency,  sec.  12,  note.         v.  Jerome,  26  Wend.  485;  37  Am.  Dec. 

2  Hutching  v.  State  Bank,  12  Met.  271;  Locke's  Appeal,  72  Pa.  St.  491; 
421,  427.  13  Am.  Rep.  710;  Ex  parte  Winsor,  2 

5  Paul  v.  Edwards,  1  Mo.  30.  Story,  411;  Lewis  v.  Ingersoll,  3  Abb. 
*  Hunt  v.  Douglass,  22  Vt.  128.  App.  55;  1  Keyes,  347;  Barret  v.  Rhem, 

6  Bocock  v.  Pavey,  8  Ohio  St.  270;  6  Bush,  466;  McCormick  v.  Bush,  38 
Warner  v.  Martin,  11  How.  209;  Tib-  Tex.  314;  Hicks  v.  Dorn,  9  Abb.  Pr., 
bets  v.  Walker,  4  Mass.  597;  Com-  N.  S.,  53;  42  N.  Y.  61;  White  v.  David- 
mercial  Bank  v.  Norton,  1  Hill,  501;  son,  8  Md.  169;  63  Am.  Dec.  699; 
Lynn  v.  Burgoyne,  13  B.  Mon.  400;  Wright  v.  Boynton,  37  N.  H.  9;  72 
Bissell  v.  Eoden,  34  Miss.  63;  84  Am.  Am.  Dec.  319. 

Dec.  71;   Smith  v.  Sublett,  28  Tex.        6  Barret  v.  Rhem,  6  Bush,  466. 
163;  Loomis  v.  Simpson,  13  Iowa,  532;        T  Hill  v.  Morris,  15  Mo.  App.  322. 
Hawley  v.  James,  6  Paige,  323;  Lyon 
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§27.  Same — When  not  Permitted. — The  following 
have  been  held  not  to  have  the  right  to  delegate  their  au- 
thority: An  agent  appointed  by  the  owner  of  an  estate  to 
sell  it;1  or  an  executor  with  power  to  sell;2  or  a  broker  au- 
thorized to  sign  a  contract  for  his  principal;3  or  an  agent 
authorized  to  give  a  note  or  do  other  acts;4  a  general  agent 
of  an  insurance  company;6  arbitrators  appointed  to  decide 
a  question;8  a  judge;7  a  keeper  appointed  by  a  sheriff;8  the 
governing  body  of  a  municipal  corporation,  to  an  inferior 
body  or  agent;9  an  attorney  at  law;10  a  corporation  au- 
thorized to  levy  assessments  on  its  members;11  directors  of 
a  corporation  authorized  to  execute  a  lease  for  the  cor- 
poration;12 a  committee  appointed  to  repair  dams  and 
fish  ways;13  canal  commissioners  having  authority  by  stat- 
ute to  enter  upon  lands  and  take  and  use  property  "as 
they  may  think  proper."14    An  agent  employed  to  drive 

1  Bocock  v.  Pavey,  8  Ohio  St.  270.  Louis  v.  Wehnung,  60  HI.  28;  Foss  v. 

*  Story  on  Agency,  sec  13.  Chicago,  56  111.  354. 

*  Evans  on  Agency,  sec.  40.  10  O'Connor  v.  Arnold,  53  Ind.  203; 

*  Brewster  v.  Hobart,  15  Pick.  302;  Weeks  on  Attorneys,  sec.  240. 
Emerson  v.  Providence  Hat  Co.,  12  n  Ex  parte  Winsor,  3  Story,  411. 
Mass.  237;  7  Am.  Dec  66;  Crozier  v.  "  Gillis  v.  Bailey,  21  K.  IL  149. 
Revis,  4  111.  App.  564.  »  Stoughton  v.  Baker,  4  Mass.  522;  3 

6  McClnre  v.  Mississippi  Valley  Ins.     Am.  Dec.  236. 

Co.,  4  Mo.  App.  148.  u  St.  Peter  v.  Denison,  58  N.  Y.  421; 

*  Haven  p.  Winnisimmet  Co.,  11  17  Am.  Rep.  258;  Curtiss  v.  Leavitt, 
Allen,  377;  87  Am.  Dec.  723;  Little  v.  15  N.  Y.  190;  The  California,  1  Saw. 
Newton,  2  Scott  N.  R.  509.  Suchpow-  603;  Lyon  v.  Jerome,  26  Wend.  48£; 
era  are  judicial,  and  are  clearly  not  to  37  Am.  Dec.  271.  In  this  case  it  was 
be  delegated.  They  may,  however,  said:  "In  all  cases  of  delegated  au- 
it  seems,  delegate  purely  ministerial  thority,  where  the  delegation  indicates 
acts:  Moore  v.  Barnet,  17  Ind.  349.  any  personal  trust  or  confidence  re- 
And  though  they  agree  to  be  bound  by  posea  in  the  agent,  and  especially 
the  opinion  of  a  third  person,  if  they  where  such  personal  trust  is  implied 
afterwards  disregard  it,  the  award  will  by  making  the  exercise  and  applica- 
not  be  void:  Half  v.  Blossom,  5  Bosw.  tibn  of  the  power  subject  to  the  judg- 
659.  ment  or  discretion  of  the  agent  or  at- 

7  Winchester  v.  Ayres,  4  Q.  Greene,  torney,  the  general  rule  is,  that  these 
104.  are  purely  personal  authorities,  incapa- 

6  Connor  v.  Parker,  114  Mass.  331.  bleof  being  again  delegated  to  another, 

*  State  v.  Jersey  City,  25  N.  J.  L.  unless  a  special  power  of  substitution 
309;  26  N.  J.  L.  444;  White  v.  Mayor,  be  added.  From  an  early  period  of 
2  Swan,  364;  Thompson  v.  Schermer-  our  law,  this  rule  has  been  laid  down 
horn,  6  N.  Y.  92;  55  Am.  Dec.  385;  as  to  powers  given  by  will  or  deed  to 
Sheehan  v.  Gleason,  46  Mo.  100;  Rug-  executors,  trustees,  and  attorneys,  to 
gles  v.  Collier,  43  Mo.  359;  Richardson  sell  lands,  mako  leases,  etc. ;  and  mod- 
v.  Heydenf eldt,  46  CaL  68;  East  St.  em  decisions  have  extended  the  prin- 
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cattle,  to  whom  the  possession  thereof  is  intrusted  by  the 
principal,  cannot  deliver  such  possession  to  a  subagent 
appointed  by  himself.1 

Illustrations. — M.  gave  J.  a  power  of  attorney  to  sell  lands, 
with  power  of  substitution ;  J.  executed  a  power  to  G.  to  sell  them 
in  J.'s  name,  and  signed  it  with  his  own  name,  not  referring  to 
his  principal,  M.  C.  made  a  deed  as  attorney  of  M.  Held,  in- 
valid, as  C.  was  not  appointed  M.'s  attorney:  Stinchcomb  v.  Marsh, 
15  Gratt.  202.  P.,  a  sheriff,  by  a  writing  directed  to  one  by 
name,  "or  bearer,"  appointed  him  keeper  of  attached  property. 
He,  with  P.'s  knowledge,  transferred  his  office  and  the  writing 
to  another,  who,  without  the  sheriff's  knowledge,  transferred 
them  to  C.  Held,  that  an  action  by  C.  to  recover  pay  as  keeper 
could  not  be  maintained,  because  the  assignor  could  not  dele- 
gate his  authority;  but,  if  the  authority  could  be  delegated, 
evidence  that  C.'s  assignor  had  agreed  to  act  without  pay  was 
admissible,  because  the  plaintiff  must  take  the  authority  on 
the  terms  on  which  the  assignor  held  it:  Connor  v.  Parker \  114 
Mass.  331. 

§  28.  Delegation  of  Delegated  Authority,  when  Per- 
mitted.— But  an  agent  may  appoint  a  subagent  and 
delegate  his  authority  to  him,  where  he  is  authorized  to 

ciple  to  the  less  formal  appointments  cretion  whatever  by  the  commission- 
of  factors,  brokers,  and  other  commer-  era;  there  was  merely  snch  a  general 
cial  agents.  How  much  more  strongly,  reliance  on  the  supervision  and  judg- 
then,  must  the  reason  and  policy  of  the  ment  of  the  engineer  as  might  amount 
rule  apply  to  the  delegation  of  author-  to  an  implied  delegation  of  authority, 
ity  by  the  state,  to  its  high  public  had  the  commissioner  been  authorized 
officers,  made  with  the  solemnity  of  a  by  law  to  make  such  a  substitution, 
legislative  act?  The  language  of  the  But,  as  the  circuit  judges  before  whom 
statute,  as  well  as  the  nature  of  the  the  case  was  tried  well  stated  it,  '  it 
trust  itself,  shows  that  this  is  an  an-  is  tho  judgment  of  tho  commissioners, 
thority  confided  to  the  judgment  and  or  one  of  them,  which  is  to  determine 
discretion  of  the  commissioners  them-  the  propriety  of  the  entry,  and  not 
selves,  for  the  impartial  discharge  of  that  of  the  agents,' etc.  'Such  is  the 
which  they  are  responsible  to  the  state,  obvious  construction  of  the  statute. 
In  this  instance,  as  in  similar  cases  of  A  contrary  construction  would  be  un- 
authority  to  represent  private  individ-  reasonable  and  extravagant.  The 
uals,  the  person  thus  intrusted  may  power  conferred  is  one  of  the  most 
have  occasion  to  depend  upon  scientific  important  character;  nothing  less  than 
or  professional  advice  for  the  guidance  taking  of  the  property  of  a  citizen 
of  his  own  judgment.  He  may  even  without  his  consent.  Yet,  by  the  con- 
in  matters  out  of  the  scope  of  his  own  struction  contended  for,  this  is  con- 
information  rely  entirely  upon  the  ferred  upon  any  and  every  engineer, 
authority  of  his  adviser  or  assistant,  superintendent,  and  agent  whom  the 
Yet  he  is  still  bound  to  form  a  judg-  commissioners  may  employ,  down  to 
ment  for  himself,  and  to  assume  its  the  chain-bearers, 
responsibility.  In  this  case  there  was  *  Underwood  v,  Birdsell,  6  Mont, 
no  exercise  of  any  judgment  or  dis-  142. 


29  DELEGATION  OP  AUTHORITY.  §  28 

do  so  by  statute  or  by  contract,1  and  in  the  following 
other  cases:  The  delegation  of  authority  by  an  agent  is 
legal  where  authorized  by  custom  or  the  usages  of  trade.2 
The  legal  maxim  that  an  agent  cannot  delegate  his  au- 
thority to  a  subagent  is  not  of  universal  application  to 
factors  and  commission  merchants,  and  can  only  be  in- 
voked by  the  principal  when  sought  to  be  charged  by 
the  act  of  the  subagent.3  It  is  likewise  legal  where  the 
act  delegated  is  a  purely  ministerial  one/  and  does  not 
require  the  exercise  of  judgment  or  discretion.5  Thus  an 
authority  to  receive  and  pay  over  money  for  removing 
buildings  may  be  delegated  by  an  agent  to  another.6 
And  where  the  object  of  the  agency  can  be  best  accom- 
plished or  can  only  be  accomplished  through  a  subagent, 
the  delegation  of  authority  is  proper  and  legal.7  Thus 
trustees  may  employ  agents  where  there  is  a  necessity  for 
it.8  Bank  directors  may  delegate  authority  to  a  commit- 
tee of  their  number  to  convey  the  real  estate  of  the  bank.9 
Where  a  draft  payable  at  a  distant  place  is  left  at  a  bank 
for  collection,  the  bank  has  authority  to  transmit  it  to  a 
subagent  at  such  place.10  And  the  delegation  is  legal 
where  the  principal  is  aware  that  the  agent  will  appoint 

1  Furnas  v.  Frankman,  6  Neb.  429.  '  Grinnell   v.    Buchanan,    1    Daly, 

'  Lawson  on  Usages  and  Customs,  538. 

xec.  145.  T  Johnson  v.   Cunningham,   1  Ala. 

■  Harralson  v.  Stein,  50  Ala.  347.  249;   Dorchester   etc.   Bank  v.   New 

'Bodine  v.  Exchange  Fire  Ins.  Co.,  England  Bank,  1  Cushv  177.     "When 

51  N.  Y.  117;  10  Am.  Rep.  566;  Wil-  the  power  given  by  a  person  is  of  such 

liams  v.  Woods,  16  Md.  220;  Commer-  a  nature  as  to  require  its  execution  by 

cial  Bank  v.  Norton,  1  Hill,  501;  Grady  a  deputy,  the  attorney  may  appoint 

v.  American  Cent.  Ins.  Co.,  60  Mo.  such  deputy ":  Quebec  etc.  R.  R.  Co. 

116.  v.   Quinn,   12  Moore  P.   C.   C.  265; 

6  A  painter,  for  example,  engaged  to  Laussatt  v.  Lippincott,  6  Serg.  &  R. 

paint  a  portrait  could  not  hand  it  over  386;  9  Am.  Dec.  440.     A  corporation, 

to  another  to  do  for  him.    But  where  for  example,   can   only  act  through 

an  agent  is  authorized  to  sell  certain  agents:  Story  on  Agency,  sec.  16. 

land,  exercising  his  discretion  as  to  8  See  Division  III.,  Trustees,  post. 

price  and  terms,  he  may  properly  em-  •  Burrell  v.  Nahant  Bank,  2  Met. 

ploy  a  subagent:    Renwick   v.   Ban-  163;  35  Am.  Dec.  395. 

croft,  56  Iowa,  527.    It  has  been  held  10  Dorchester  etc.  Bank  v.  New  Eng- 

that  a  sexton  may  delegate  the  per-  land   Bank,   1   Cush.   177;   Planters' 

formance  of    his  duties  to  another:  etc.  Bank  v.  First  Nat.  Bank,  75  N.  C. 

Burial  Board  v.  Thompson,  L.   R.  6  534;  Appleton  Bank  v.  McGilvray,  4 

Com.  P.  445.  Gray,  618;  64  Am.  Dec  92. 
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a  deputy,1  or  the  delegation  is  directly  or  indirectly  au- 
thorized by  him.8 

Illustrations. — An  insurance  policy  is  signed  by  a  sub- 
agent  for  the  regular  agent  and  delivered  by  the  latter,  who 
receives  the  premium.  This  is  valid:  Orady  v.  American  Cent. 
Ins.  Co.,  60  Mo.  1 16.  A  is  authorized  by  B  to  sign  his  name  to 
a  subscription  paper.  C  signs  A's  name  to  the  paper  at  B's 
request  in  his  presence.  Held,  valid:  Norwich  University  v. 
Denny,  47  Vt.  13.  A  broker  may  authorize  his  clerk  to  make 
and  sign  a  memorandum  of  contract  in  his  presence,  the  clerk 
simply  acting  ministerially  and  exercising  no  discretion:  Wil- 
liams v.  Woods,  16  Md.  220.  A  authorized  B  to  borrow  money 
for  him  of  C,  and  sign  his  (A's)  name  to  a  note  therefor.  B 
borrowed  the  money,  and  in  his  presence  and  at  his  request  D 
signed  the  note,  "A  by  D."  Held,  that  the  note  was  valid 
against  A:  Weaver  v.  CarnaU,  35  Ark.  198;  37  Am.  Rep.  22.3 
A  draft  left  with  a  bank  for  collection  is  payable  at  a  distant 
city.  Held,  that  it  must  be  presumed  that  it  is  intended  for 
transmission  to  a  subagent  at  that  place,  and  not  that  the  bank 
shall  employ  its  own  officers  to  proceed  there  and  obtain  pay- 
ment: Dorchester  and  Milton  Bank  v.  New  England  Bank,  1 
Cush.  177.  A  commission  merchant  is  employed  to  buy  goods 
in  a  distant  market,  and  the  custom  of  that  market  is  for  com- 
mission merchants  to  employ  brokers  to  make  such  purchases, 
and  this  custom  is  understood  by  the  principal.  Held,  that  the 
commission  merchant  may  properly  employ  a  broker  of  experi- 
ence and  good  reputation  to  make  the  purchases,  and  if  he  does 
so,  he  will  not  be  liable  for  such  broker's  errors  or  misconduct: 
Darling  v.  Stanwood,  14  Allen,  504.  The  principal  of  a  line  of 
stages,  by  letter  to  one  acting  as  his  agent  in  such  business, 
wrote:  u  You  will  do  better  by  getting  new  drivers,  and  agents, 
and  horses."  The  agent  employed  a  subagent,  and  subse- 
quently the  principal  was  informed  of  such  employment  and 
made  no  objection.  In  an  action  for  the  wages  of  the  subagent, 
held,  that  the  facts  were  sufficient  to  authorize  the  jury  to  find 
the  fact  of  authority  in  the  agent  to  employ  the  plaintiff:  Jfc- 
Connell  v.  McCormick,  12  Cal.  142. 

1  Van  Schoick  v.  Niagara  Ins.  Co.,  portion  of  his  power  requiring   the 

68  N.  Y.  434.  exercise  of   discretion  or  judgment; 

3  Gray  v.  Murray,  3  Johns.  Oh.  167.  otherwise,  however,  as  to  powers  and 

*  "An  agent,"  said  English,  C.  J.,  duties   merely   mechanical    in   their 

in  this  case,   "  cannot  delegate  any  nature." 
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§  38.  Ratification  must  be  in  toto. 
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§  29.    Unauthorized  Act  of  Agent  may  be  Ratified. — 

The  unauthorized  act  of  a  professed  agent  may  be  ratified 
by  the  party  for  whom  he  pretends  to  act.  After  ratifica- 
tion the  principal  is  bound  by  the  act,  whether  it  be  for 
his  advantage  or  detriment,  and  whether  it  be  founded  on 
a  tort  or  a  contract,  to  the  same  extent  and  with  all  the 
consequences  which  would  follow  the  same  act  done  under 
his  previous  instructions,1  and  whether  he  be  a  natural 
person  or  a  corporation.  For  example:  If  A  professes  to 
enter  into  a  contract  on  my  behalf  without  my  authority, 
and  I  afterwards  ratify  it,  my  ratification  relates  back  so 
as  to  have  the  same  effect  as  if  I  had  authorized  A  to 
enter  into  the  contract."    The  term  "  ratified,"  when  used 

1  Evans  on  Agency,  49.  rence  v.  Taylor,  6  Hill,  107;  Forsyth 

3  Mound  City  Ins.  Co.  t>.  Hnth,  49  v.  Day,  46  Me.  176;  Hawkins  v.  Baker, 

Ala.  530;  Palmer  v.  Cheney,  35  Iowa,  46  if.  Y.   666;  Chapman  v.  Lee,  47 

281;  Kelsey  v.  Nat.  Bank,  69  Pa.  St.  Ala.    143;*  St.  Louis  Packet   Co.   v. 

426;  Fleckner  v.  U.  S.  B'k,  8  Wheat.  Parker,  59  HI.  23;  Rich  v.  State  B*,  7 

363;  Drakely  v.  Gregg,  8  Wall.  242;  Neb.  201;  23  Am.  Rep.  3S2;  Despatch 

Hawley  v.  Keeler,  53N.  Y.  114;  Gu-  Line  v.  Bellamy  Mfg.  Co.,  12  ft.  H. 

lick  v.  Grover,  33  N.  J.  L.  463;  97  Am.  205;  37  Am.  Dec!  203;  Planters'  Bank 

Dec.  728;  Keeler  v.  Salisbury,  33  N.  Y.  v.  Sharp,  4  Smedes  &  M.  75;  43  Am. 

648;  Grant  v.  Beard,  50  N.  EL  129;  Dec.  470;  Everett  v.  U.  S.,  6  Port. 

Lowry  v.  Harris,  12  Minn.  255;  Lau-  166;  30  Am.  Dec  584;  Leggett  v.  New 
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in  reference  to  a  contract,  is  applicable  only  to  contracts 
made  by  a  party  acting  or  assuming  to  act  for  another. 
The  latter  may  then  adopt  or  ratify  the  act  of  the  former, 
however  unauthorized.  To  adoption  and  ratification  there 
must  be  some  relation,  actual  or  assumed,  of  principal  and 
agent.1  Yet  persons  who  deal  with  a  subagent  as  one  hav- 
ing authority  have  no  right  as  against  the  principal  to  set 
up  that  he  had  no  authority.8  A  party  may  ratify  the  acts 
of  an  agent  whose  name  is  unknown  to  him.8  The  rule 
that  a  principal  cannot  be  permitted  to  enjoy  the  fruits 
of  a  bargain,  without  adopting  the  instrumentalities  of 
the  agent  in  consummating  it,  has  never  been  applied 
where  the  cause  of  action  was  not  created  by  the  agent's 
unauthorized  act.  If  a  principal  sue  upon  a  security 
bought  without  authority,  or  sue  upon  a  substituted  se- 
curity given  for  one  canceled  without  authority,  he  rati- 
fies the  agent's  act  by  which  the  securities  were  obtained. 

Jersey  Mfg.  Co.,  1  N.  J.  Eq.  541;  23  Intyre  v.  Peck,  11  Gray,  102;  71  Am. 

Am.  Dec.  728;  Clealand  v.  Walker,  11  Dec.  690;  Hamilton  v.  Phoenix   Ins. 

Ala.  1058;  46  Am.  Dec.  238;  Gilmore  Co.,  106  Mass.   395;    Grogan  v.  San 

v,  Wilbur,  12  Pick.  120;  22  Am.  Dec.  Francisco,  18  Cal.  590;  Bell  v.  Byer- 

410;  Starks  v.  Sikes,  8  Gray,  609;  69  son,  11  Iowa,  142;  77  Am  Dec.  142; 

Am.  Dec.  270;  Vincent  v.  Rather,  31  Taylor  v.  Connor,  41   Mass.  722;  97 

Tex.  77;  98  Am.  Dec.  516;  Carew  v.  Am.  Dec.  419;  Culver  t>.  Warren,  36 

Lillienthal,  50  Ala.  44;  Pike  v.  Doug-  Kan.  391;  Sax  v.  Drake,  69  Iowa,  760; 

lass,  28  Ark.  59;  Whitehead  v.  Wells,  Gallager  v.  Railroad  Co.,  67  Wis.  529; 

28  Ark.  99;  Roby  v.  Cosset,  78  111.  638;  Goss  v.  Stevens,  32  Minn.  472.     As  to 

Abbot  v.  May,  50  Ala.  97;  Gold  Min-  time  to  which  ratification  of  entry  by 

ing  Co.  v.  Nat.  Bank,  96  U.  S.  640;  agent  relates,  see  Campbell  v.  Wallace, 

Ogden  v.  Marchand,  29  La.  Ann.  61;  12  N.  H.  362;  37  Am.  Dec.  219.     An 

Sentell*.  Kennedy,  29  Id.  679;  Francis  extension  of  the  power  of  the  agent 

v.  Kerker,  85  HI.  190;  Chamberlain  v.  without  a  ratification  of  the  act  acne 

Calliaon,  45  Iowa,  429;  Harrod  v.  Mc-  will  not  legalize  it:  Moore  v.  Lockett, 

Daniels,  126  Mass.  413;  Gibson  v.  Sav-  2  Bibb,  67;  4  Am.  Dec.  683.     A  con- 

ings  Bank,  69  Me.  579;  Curry  v.  Hall,  tract  made  in  a  foreign  country  by  an 

15  W.  Va.  867;  Woods  v.  Rocchi,  32  agent  without  authority,  if  ratified  by 

La.  Ann.  210;  Whilden  v.  Merchant's  the  principal,  will  be  considered  as 

Bank,  64  Ala.  1;  38  Am.  Rep.  1;  Mc-  made  in  the  country  where  the  princi- 

Dowell  v.  McKenzie,  65  Ga.  630;  Hart  pal  resides:  Dord  v.  Bonnaffee,  6  La. 

v.  Dixon,   5  Lea,  336;    Sheldon  Hat  Ann.  563;  54  Am.  Dec.  573. 

Co.  v.  Eschmeyer  Hat  Co.,  90  N.  Y.  *  Ellison  v.  Jackson  W.  Co.,  12  CaL 

607;  Jones  v.  Atkinson,  68  Ala.  167;  542. 

Pollock  v.  Gantt,  69  Ala.  373;  44  Am.  '  Mayer  v.  McLure,  36  Miss.  889;  72 

Rep.  519;  Brooks  v.  Fletcher,  56  Vt.  Am.  Dec.  190. 

624;  Myers  v.  Mut.  Ins.  Co.,  32  Hun,  '  Foster  v.  Bates,  Dan.  &  LI.  400;  12 

321;  Davis  v.  Krum,  12  Mo.  App.  279;  Mees.  &  W.  226;  7  Jur.  1093;  13  L.  J. 

Wallace  v.  Lawyer,  90  Ind.  499;  Breed  Ex.  88. 
v.  Central  City  bank,  6  CoL  235;  Mo- 
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But  where  the  contract  was  made  by  the  principal,  its 
performance  entitles  the  principal  to  payment;  and  in 
such  case  payment  to  an  unauthorized  agent  cannot 
be  ratified  by  the  principal's  bringing  action  upon  the 
contract;  he  claims  nothing  by  reason  of  such  payment; 
he  repudiates  it  entirely.1  Where  an  agent  authorized 
to  sign  notes  delegates  his  power,  a  ratification  by  the 
principal  of  such  note  will  make  it  valid,  but  not  a  rati- 
fication by  the  agent.3  If  the  court  finds  as  a  fact  that 
one  person  executed  a  written  instrument  for  another  as 
his  attorney  in  fact,  without  any  power  to  do  so,  but  that 
the  constituent  afterwards  expressly  ratified  the  act,  the 
presumption  will  be  that  the  ratification  was  in  some  legal 
and  sufficient  mode.8  If  a  principal  ratifies  his  agent's 
acts,  even  for  a  moment,  he  is  bound  by  them.4  A  prin- 
cipal incurs  liability  in  tort  as  well  as  in  contract  by  rati- 
fying the  acts  of  his  agent.5 

Illustrations. — One  obtains  an  insurance  of  the  property  of 
another  in  his  possession  without  instructions  so  to  do.  Held, 
that  the  owner  may  adopt  the  policy  at  any  time  before  or  within 
a  reasonable  time  after  a  loss:  Watkins  v.  Durand,  1  Port.  251. 
An  agent  A  does  a  large  business  with  a  firm  B.  A  loss  is  sus- 
tained, and  on  account  of  A's  large  and  liberal  dealings  B  com- 
promises with  him%  at  one  fourth.  The  principal  upon  whose 
goods  the  loss  was  sustained  is  entitled  to  settle  with  A,  upon 
the  same  terms,  his  portion  of  the  loss:  Owsley  v.  Woolhopter,  14 
6a.  124.  Some  of  a  number  of  bondsmen  employed  an  attor- 
ney for  a  certain  fee  to  settle  suits  pending  against  all,  and  the 
others  with  knowledge  of  the  contract  enjoyed  the  fruits  of 
the  compromise.  Held,  that  the  latter  thereby  ratified  the  con- 
tract, and  were  liable  with  the  others  for  the  fee:  Hauss  v.  Nib- 
lack,  80  Ind.  407.  A.  sold  his  bankrupt  stock  in  trade  to  P., 
agreeing  in  writing  to  "do  business"  in  the  same  shop  as  agent 
for  P.,  and  not  buy  on  credit  without  an  order  in  writing  from 
F.,  who  was  to  take  possession  when  dissatisfied,  etc.  A.,  with- 
out such  order,  bought  on  credit  goods  of  S.,  who  was  ignorant 
of  fthe  relation  between  P.  and  A.;  and  P.  soon  after  took  pos- 

1  Coylev.  City  of  Brooklyn,  63  Barb.  *  Silverman  v.  Bosh,  16  IU.  App. 

41.  437. 

'Brewster  v.  Hobart,  15  Pick.  302.  6  Morehouse  v.  Northrop,  33  Conn. 

1  Racouillat  v.  Sansevain,  32  CaL376.  380;  89  Am.  Dec.  211. 

Voi*  L— S 
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session  of  all  the  goods,  including  these,  and  sold  them  as  his 
own.  Held,  that  this  ratified  the  agent's  purchase  of  S.,  who 
could  recover  the  price  from  F.:  Sartwell  v.  frost,  122  Mass.  184. 
An  agent  to  sell  ordered  the  purchaser  to  ship  produce  in  part 
payment  to  a  third  person  for  sale.  Held,  that  the  principal 
after  notice  could  recover  the  proceeds  of  the  purchase  from 
the  third  person,  as  against  the  creditors  .of  the  agent:  Kelley  v. 
Munson,  7  Mass.  319;  5  Am.  Dec.  47.  An  agent  to  get  a  note 
discounted  indorsed  it  and  presented  it  for  discount  as  his  own; 
the  bank  discounted  it  and  passed  the  proceeds  to  his  credit. 
Held,  that  the  bank  was  responsible  to  the  principal  therefor 
after  notice:  Merrill  v.  Bank  of  Norfolk,  19  Pick.  32.  An  executor 
sold  growing  wheat  belonging  to  a  widow,  supposing  it  to  be  his 
own,  and  took  a  note  for  the  price,  with  an  oral  agreement  for 
measurement  and  correction.  The  widow,  with  notice  that  the 
purchaser  claimed  that  the  sale  was  subject  to  measurement,  ac- 
cepted the  note  from  the  executor  and  sued  it.  Held,  that  she 
was  bound  by  the  agreement  for  measurement.  By  consenting 
to  adopt  the  sale,  she  became  bound  by  its  terms:  Carter  v.  Ham- 
ilton, Seld.  Notes,  251;  reversing  11  Barb.  147.  An  agent  with- 
out authority  submitted  a  claim  of  his  principal  to  arbitration, 
and  took  an  award  in  his  own  name.  The  principal  accepted 
an  assignment  of  the  award  from  him,  and  assigned  it  again  to 
a  third  person.  Held,  that  he  had  thereby  ratified  the  agent's 
acts:  Lowenstein  v.  Mcintosh,  37  Barb.  251.  W.  contracted  with 
defendant  to  put  up  certain  machinery,  and  ordered  a  large 
portion  of  it  from  plaintiffs  in  W.'s  name  and  as  his  agent. 
Plaintiffs  wrote  to  defendant  for  explanations  of  the  order,  and 
defendant  answered,  declining  to  interfere  with  W.'s  order,  but 
not  in  terms  repudiating  it.  Plaintiffs  also  sent  the  bill  of 
lading  and  the  articles  to  defendant,  who  never  returned  any 
of  them.  Held,  that  upon  this  evidence  the  jury  might  have 
found  that  defendant  had  ratified  W.'s  order;  and  the  question 
of  ratification  ought  to  have  been  submitted  to  them:  Cooper  v. 
Schwartz,  40  Wis.  54.  The  defendants'  agent  pledged  their  credit 
to  the  plaintiffs  for  goods  to  be  delivered  to  K.,  their  subcon- 
tractor; and  the  defendants  agreed  to  pay  therefor  if  they  had 
sufficient  funds  in  their  hands  belonging  to  K.,  which  they  had; 
K.  examined  his  account  with  the  plaintiffs  at  the  defendant's 
request,  and  the  defendants  delivered  a  statement  thereof  to 
said  agent,  who  proceeded  to  pay  a  part  of  the  account.  Held, 
that  although  said  agent  might  have  exceeded  his  authority, 
the  defendants  had  adopted  and  ratified  his  act.  and  were 
bound  by  his  promise:  Burgess  v.  Harris,  47  Vt.  322.  Several 
persons  agreed  in  writing  to  take  an  interest  in  a  voyage,  and 
appointed  P.  and  C.  to  make  purchases;  they  made  them  sepa- 
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rately  on  credit,  and  the  parlies  accepted  and  shipped  the  goods 
purchased.  Held,  that  the  separate  purchases  were  ratified,  and 
that  subsequent  signers  of  the  contract  were  bound  as  ratifying 
the  purchases:  French  v.  Price,  24  Pick.  13.  H.  embezzled  cer- 
tain bonds  belonging  to  W.,  and  pledged  them  to  M.  to  secure 
payment  of  borrowed  money.  After  W.  was  informed  that  the 
bonds  had  been  so  pledged,  he  took  H.'s  note  for  them,  and 
afterwards  obtained  judgment  against  him  on  the  note.  In  a 
suit  by  W.  against  M.  to  recover  the  bonds,  held,  that  by  his 
previous  acts  W.  had  ratified  the  pledge  and  could  not  recover: 
Warneken  v.  Marchand,  18  La.  Ann.  147.  P.,  acting  without 
authority  from  H.,  sells  land  of  H.,  receiving  a  promissory 
note  for  the  price  thereof,  and  H.  receives  the  note  and  indorses 
it  to  a  third  party.  Held,  that  such  action  of  H.  is  a  ratification 
of  the  acta  of  P.,  and  makes  the  contract  binding  upon  H.,  and 
he  is  estopped  from  denying  the  original  authority  or  ratifica- 
tion: Moore  v.  Pendleton,  16  Ind.  481.  M.  stored  corn  in  the 
warehouse  of  F.,  who,  as  M.  alleged,  sold  it  without  authority. 
All  of  the  purchase-money  except  the  amount  of  a  purchase 
made  by  S.  was  tendered  to  M.  by  F.,  and  at  the  same  time  M. 
was  informed  that  all  the  corn  had  been  sold;  no  special  men- 
tion, however,  was  made  of  the  sale  to  S.  M.  accepted  the  money 
tendered.  Held,  a  ratification  of  all  the  sales,  including  that  to 
S.:  Seago  v.  Martin,  6  Heisk.  308. 


§  30.  But  cannot  Divest  Vested  Bights. — But  a  ratifi- 
cation of  an  unauthorized  act  cannot  divest  rights  acquired 
by  third  persons,  or  subject  them  to  losses.1  "Although 
the  general  rule  is  that  the  ratification  relates  back  to  the 
time  of  the  inception  of  the  transaction,  and  has  a  com- 
plete retroactive  efficacy,  or  as  the  maxim  is,  Omnis  rati- 
habitio  retrotiahitur,  yet  this  doctrine  is  not  universally 
applicable.  Thus,  if  third  persons  acquire  rights  after  the 
act  is  done  and  before  it  has  received  the  sanction  of  the 
principal,  the  ratification  cannot  operate  retrospectively 
so  as  to  overreach  and  defeat  those  rights."2  A  ratifica- 
tion cannot  change  the  character  of  the  instrument  upon 
which  it  is  indorsed  to  the  extent  of  supplying  a  title  where 

1  Stoddard  v.  U.  S.,  4  Ct.  of  CL  611;  Bellmer,  57  Gil.  12;  Fowler  v.  Pearce, 

McMahanv.McMahan,  13  Pa.  St.  376;  49  111.  69;  Pollock  v.  Cohen,  32  Ohio 

53  Am.  Dec.  481.  St.  514;  contra,  Persons  v.  McKibben, 

*  Wood  v.  McCain,  7  Ala.  800;  42  5  Ind.  261;  61  Am.  Dec.  85. 
Am.  Dec.  612;  and  see  Wittenbrock  * 
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there  is  none  in  fact.1  Thus  a  mortgage  by  a  married 
woman  of  goods  of  which  she  avouches  herself  therein  to 
be  the  owner,  but  which  really  belong  to  her  husband, 
passes  no  such  title  as  to  enable  the  mortgagee  to  replevy 
them  from  a  third  person,  although  the  husband  has  in- 
dorsed on  the  mortgage  that  he  formally  sanctions  and 
ratifies  his  wife's  action,  "  she  having  been  my  agent  for 
the  transaction  of  business."2  So  where  goods  have  been 
intrusted  to  an  agent  for  a  special  purpose,  and  have  been 
wrongfully  sold  by  him,  their  owner  cannot  by  ratifying 
his  act  maintain  an  action  by  contract  against  the  pur- 
chaser for  goods  sold  and  delivered,  but  must  sue  in  tort.8 

Illustrations. — A  person  in  possession  of  the  property  of 
another,  without  the  knowledge  of  the  owner,  exchanged  it  for 
other  property,  and  gave  his  individual  note  for  the  difference 
without  disclosing  the  real  ownership.  The  owner  afterwards 
received  the  property  so  taken  in  exchange.  Held,  that  if  the 
payee  of  the  note,  after  learning  the  fact  that  the  maker  acted 
as  agent  in  the  transaction,  failed  to  notify  the  principal  that 
he  should  look  to  him  for  the  payment  of  the  note  until  after 
the  principal  had  settled  with  the  agent,  and  in  such  settle- 
ment had  paid  the  agent  the  amount  of  the  note,  the  principal 
was  thereby  discharged  from  any  liability  to  the  payee:  Fowler 
v.  Pearce,  49  111.  59. 

§  31.  Act  must  not  be  Illegal  or  Void. — The  act  must 
not  be  illegal  or  void.4  Thus  where  an  officer  without 
authority  undertook  to  appoint  an  appraiser  for  creditors 
without  first  levying  on  the  land  of  the  debtor,  the  levy 
was  void,  and  it  was  held  not  made  good  by  the  creditors' 

1  Lewis  v.  Buttrick,  102  Mass.  412.  no  rights  and  created  no  liabilities  of 

*  Lewis  v.  Buttrick,  102  Mass.  412.  any  Bort,   could   not,   I  imagine,   be 

*  Berkshire  Glass  Co.  v.  Wolcott,  2  adopted  by  any  one  so  as  to  make  it 
Allen,  227;  79  Am.  Dec.  781.  valid  and  binding."    The  act  of  direc- 

*  Story  on  Agency,  Bee.  240;  Evans  tors  of  a  corporation  going  beyond 
on  Agency,  60;  Sceery  v.  Sprayfield,  their  powers  cannot  be  ratified  bv  the 
112  Mass.  512;  O'Connell  v.  Arnold,  53  stockholders:  Ashbury  &  Co.  v.  Kiche, 
Ind.  205;  Armitage  t;.  Widoe,  36  Mich.  L.R.7H.  L.  653;  Price  v.  Grand  Rap- 
124;  Board  of  Supervisors  v.  Arrighi,  ids  R.  R.  Co.,  13  Ind.  58;  McCracken 
54  Miss.  668;  Newsom  v.  Hart,  14  v.  City  of  San  Francisco,  16  Cal.  591. 
Mich.  237.  In  Mason  v.  Caldwell,  5  Bnt  aUter,  where  the  directors  act  ir- 
Gilm.  196,  48  Am.  Dec.  330,  Caton,  J.,  regularly,  bat  within  their  powers: 
said:  "A  contract  which  was  absolutely  State  v.  Tormus,  26  Minn.  1. 

void  as  to  all  parties,  which  conferred 
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acceptance  of  seisin.1  So  where  a  committee  were  empow- 
ered to  sell  a  school-house,  a  sale  on  credit  instead  of  cash 
was  held  void,  and  not  ratified  by  lapse  of  time  or  the  re- 
moval of  the  school-house.8  So  a  sheriff  cannot  legally 
be  a  purchaser  at  his  own  sale  either  for  himself  or  for 
another,  and  his  act  in  doing  so  cannot  be  ratified.8  It 
is  held  in  England  that  a  person  cannot  ratify  a  forgery 
of  his  name;4  while  in  the  United  States  in  a  number  of 
decisions  it  is  laid  down  that  he  can.*  And  the  govern- 
ment has  been  held  liable  for  the  illegal  acts  of  its  officers 
which  it  adopts.6 

§  32.    Must  have  been  Done  on  Behalf  of  Principal.  — 

The  act  must  have  been  done  by  the  agent  on  behalf  of  the 
person  who  ratifies  it.  This  principle  is  as  old  as  the  Year- 
books,7 where  this  is  put:  "If  a  bailiff  take  a  heriot,  claiming 
property  in  it  himself,  the  subsequent  assent  of  the  lord 
would  not  amount  to  a  ratification;  but  if  he  takes  it  as 
the  bailiff  of  the  lord,  the  subsequent  assent  amounts  to 
a  ratification  of  the  bailiff's  act."8  Thus,  where  suit  was 
brought  against  the  general  agent  of  a  sewing-machine 
company  for  a  forcible  trespass  committed  by  employees 
while  removing  a  machine  by  his  direction,  and  in  com- 

1  Richardson  v.  Payne,   114  Mass.  Charles  River  B*k  v.  Davis,  100  Mass. 

429.  413;  Casco  Bank  v.  Keene,  53  Me.  103. 

3  School  District  v.  ^Etna  Life  Ins.  But  aUtery  Shesler  ».  Vandyke,  92  Pa. 

Co.,  62  Me.  330;  Fitzpatrick  v.  School  St.  447;  37  Am.  Rep.  702,  and  note 

Commissioners,  7  Humph.  224;  46  Am.  p.  701. 

Dec.  76.  '  Wiggins  v.  United  States,  3  Ct.  of 

*  Harrison  v.  McHenry,  9  6a.  164;  CL  412. 

62  Am.  Dec.  435.  T  7  Hen.  IV.,  35. 

*  Brook  v.  Hook,  L.  K.  6  Ex.  79;  8  Vanderbilt  v.  Turnpike  Co.,  2 
McKenzie  v.  British  Linen  Co.,  6  App.  N.  Y.  479;  51  Am.  Dec.  315;  Brainerd 
Caa.  82.  v.  Dunning,  30  N.  Y.  211;  Alldred  v. 

6  Thome  r.  Bell,  Lalor,  430;  Howard  Bray,  41  Mo.  484;  Collins  v.  Waggoner, 
v.  Duncan,  3  Lans.  174;  Forsyth  v.  Breese,  26;  Bevenoge  v.  Rawson,  51 
Day,  46  Me.  176;  Fitzpatrick  v.  Com-  111.  504;  Grand  v.  Van  Vleck,  69  HI. 
misaioners,  7  Humph.  224;  46  Am.  479;  Condit  v.  Baldwin,  21  N.  Y.  219; 
Dec.  76;  Union  B'k  v.  Middlebrook,  78  Am.  Dec.  137;  Farmers'  Loan  etc. 
33  Conn.  95;  Garrett  v.  Gonter,  42  Co.  r.  Walworth,  1  N.  Y.  433;  Corn- 
Pa.  St.  143;  Livings  v.  Wiler,  32  HI.  mercial  Bank  t?.  Jones,  18  Tex.  811; 
387;  Wellington  v.  Jackson,  121  Mass.  Collins  v.  Swan,  7  Robt.  623;  Richard- 
157;  Turner  v.  Keller,  66  N.  Y.  66;  son  t>.  Payne,  114  Mass.  429. 
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pliance  with  the  orders  of  the  company,  from  the  prem- 
ises of  one  who  held  it  under  a  sewing-machine  lease, 
which  had  been  forfeited,  it  was  held  that  he  was  not  lia- 
ble, although  he  afterwards  ratified  the  acts  of  the  em- 
ployees.1 There  is  no  rule  that  one  of  two  joint  agents  is 
deemed  to  ratify  the  separate,  unauthorized  act  of  the 
other,  so  as  to  render  both  liable  for  it,  by  mere  failure 
to  repudiate  it.a 

§  33.    Principal  must  be  in  Existence. — But  it  is  not  a 

ratification  where  the  principal  is  not  in  existence  when 
the  unauthorized  transaction  took  place.8  Where  a  per- 
son enters  into  a  contract  as  promoter  or  trustee  on  bo- 
half  of  a  corporation  not  yet  formed,  and  the  company, 
when  formed,  adopts  his  acts,  this  is  making  a  new 
contract,  and  not  ratifying  the  existing  one.4  Yet  if  the 
company  has  received  the  full  benefit  of  a  contract  made 
before  incorporation  by  its  individual  members,  it  will  be 
bound  by  it.6  Where  A  does  an  act  as  agent  for  B  with- 
out any  communication  with  C,  C  cannot,  by  afterwards 
adopting  that  act,  make  A  his  agent,  and  thereby  incur 
any  liability,  or  take  any  benefit  under  the  act  of  A.8 

§  34.    Ratification  must  be  Hade  with  Full  Knowledge 
of  Facts. — And  the  ratification  is  binding  only  when 

1  Smith  v.  Lozo,  42  Mich.  6.  (A  ratification  of  an  unauthorized  con- 

1  Penn  t?.  Evans,  28  La.  Ann.  576.  tract  of  reinsurance  or  double  insur- 

•  Watson    v.   Swan,    11   Com.    B.,  ance  must  be  made  before  the  loss  has 

N.  S.,  771.  occurred:  Alliance  Ins.  Co.  v.  Louis- 

*Melhador.PortoAlegroCo.,L.R.9  iana  Ins.  Co.,  8  La.  1;  28  Am.  Dec. 

Com.  P.  603;  In  ro  Empress  Engineer-  117.) 

ing  Co.,  16  Ch.  Div.  125;  Kelner  v.  6  Edwards  t?.  Grand  Junction  R.  R. 

Baxter,  L.  R.  2  Com.  P.  174;    Mar-  Co.,  1  Mylne  &  C.  C50;  Bell's  Gap  R.  R. 

chant  v.  Loan  Ass'n,  26  La.  Ann.  389;  Co.  v.  Christy,  79  Pa.  St.  54;  21  Am. 

Stainsby  t\  Frazer's  Life  Boat  Co.,  3  Rep.   39;  Grape  Sugar  Mfg.    Co.    v. 

Daly,  98;  Rockford  etc.  R.  R.  Co.  v.  St.  Small,  40  Md.  395;  Bell  v.  McAboy,  3 

Louis  R.  R.  Co.,  65  111.  328;  Western  Brewst.  81. 

Screw  Co.  v.  Cousley,  72  IU.  531.    But  6  Wilson  v.  Tummdn,  6  Scott  N.  R. 

see  Frankfort  etc.  Co.  v.  Churchill,  6  894;  1  Dowl.  &  L.  513. 

T.  B.  Mon.  427;  17  Am.  Dec.   159. 
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made  with  a  full  knowledge  of  all  the  material  circum- 
stances.1 

Illustrations.  —  Agents  of  an  insurance  company  receive 
money  for  insuring  iron,  which  they  transmit  to  the  company, 
by  whom  it  is  accepted.  Held,  not  a  ratification  of  an  unau- 
thorized contract  made  by  the  agents  for  the  company,  unless 
the  company  knew  on  what  account  the  money  was  received, 
and  the  terms  of  the  contract:  JZtna  Ins.  Co.  v.  North  Western 
Iron  Co.,  21  Wis.  458.  An  agent  for  the  sale  of  real  estate 
exceeded  his  instructions  in  selling  a  part  of  the  property  in 
regard  to  which  he  was  authorized  only  to  negotiate  for  a  sale, 
and  his  principal  afterwards  impliedly  ratified  all  his  acts  by 
receiving  the  money  for  the  sale  of  all  the  land,  but  it  appeared 
that  he  did  not  know  that  the  portion  in  question  had  been 
sold.  Held,  that  the  agreement  of  the  agent  was  neither  author- 
ized nor  ratified:  Lester  v.  Kinne,  37  Conn.  9.  A  landlord  au- 
thorized bailiffs  to  distrain  for  rent  due  to  him  from  his  tenant 
of  a  farm,  directing  them  not  to  take  anything  except  on  the 
demised  premises.  The  bailiffs  distrained  cattle  of  another  per- 
son (supposing  them  to  be  the  tenant's)  beyond  the  boundary 
of  the  farm;  the  cattle  were  sold,  and  the  landlord  received  the 
proceeds.  Held,  that  the  landlord  was  not  liable  for  the  value 
of  the  cattle,  unless  he  ratified  the  act  of  the  bailiffs  with 
knowledge  of  the  irregularity,  or  that  ho  chose,  without  inquiry, 
to  take  the  risk  upon  himself,  and  to  adopt  the  whole  of  their 
acts:  Lewis  v.  Read,  13  Mees.  &  VV.  834;  14  L.  J.  Ex.  295.  H. 
and  W.,  the  agents  of  a  railroad  company,  represented  to  a  land- 

1  Bank  of   Owenaboro  v.   Western  77  Am.  Dec.  328;  Adams  Exp.  Co.  v. 

Bank,    13  Bush,   52C;  26  Am.  Rep.  Trego,  35  Md.  419;  Maxey  v.  Heck- 

211;    Spooner  t>.   Thompson,   48  Vt  thorn,  44  HI.  437;  Reynolds  v.  Fecrce, 

259;  Pittsburg  etc.  R.  R.  Co.  v.  Gaz-  86  111.  570;  Miller  v.  Board  of  E  luca- 

zam,    32   Fa.    St.    340;    Humphreys  tion,  44  Cal.  166;  Bannon  v.  Wariicld, 

v.  Havens,   12  Minn.  298;  Combs  v.  42  Md.  42;  Bosseau  v.  O'Brien,  4  Biss. 

Scott,  12  Allen,  493;  Manning  v.  Gash-  395;  Thompson  v.  Craig,  16  Abb.  Pr., 

arie,  27  Ind.  399;  Dodge  v.  McDonald,  N.  S.,  29;  Kerr  v.  Sharp,  83  111.  199; 

14  Wis.  535;  ^tna  Ins.  Co.  v.  Iron  Stein  v.  Kendall,  1   Brad.  (111.)   103; 

Co.,  21  Wis.  458;  Hardeman  v.  Ford,  Snow  v.  Grace,  29  Ark.  131;  Hunt  v. 

12  Ga.  205;  Mapp  v.  Phillips,  32  Ga.  Marple,  2  Brad.  (111.)  402;   Fouch  v. 

72;  Billings  r.  Morrow,  7  Cal.  171;  68  Wilson,  59  Ind.  93;  Rich  v.  Sinitt,  82 

Am.  Dec.  235;  Williams  v.  Storm,  6  N.  Y.  627;  Hoffman  v.  Livingston,  46 

Cold.  303;  Tedrick  v.  Rice,  13  Iowa,  N.  Y.  Sup.  Ct.  552;  Dean  v.  Bassett, 

214;  Bell  p.  Cunningham,  3  Pet.  69;  57   Cal.  640;  Roberts  v.  Rumley,  58 

Owin^  r.  Hall,  9  Pet.  607;  Holder-  Iowa,  301;  Hovey  v.  Brown,  59  N.  H. 

ness  v.  Baker,  44  N.  H.  414;  Copeland  114;  Herring  v.  Skaggs,  73  Ala.  446; 

v.  Ins.  Co.,  6  Pick.  202;  Dickinson  v.  Gulick  v.  Grover,  33  N.  J.  L.  463;  97 

Conway,   487;    Day  v.   Holmes,    103  Am.  Dec.  728;  Vincent  v.  Rather,  31 

Mass.  306;  Lester  v.  Kinne,  37  Conn.  Tex.  77;  98  Am.  Dec.  516;  Bohart  ft 

8;  Hankin  v.  Baker,  46  N.  Y.  660;  Oberne,  36  Kan.  284. 
Walters    v.    Munroe,    17    Md.    150; 
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owner  that  the  company,  in  consideration  of  the  conveyance  of 
the  right  of  way,  would  construct  a  crossing  over  their  embank- 
ment. Held,  that  the  company  by  accepting  the  deed  ratified 
what  was  done  by  H.  and  W.  in  their  behalf;  and  although  it 
is  true  that  no  one  is  bound  by  his  ratification  of  what  has  been 
done  in  his  behalf  unless  he  is  informed  of  all  the  circum- 
stances, yet  he  cannot  avail  himself  of  the  benefit  of  the  act  ex- 
cept cum  onere:  Morris  and  Essex  R.  R.  Co.  v.  Ghreen,  15  N.  J.  Eq. 
470.  An  agent,  without  the  knowledge  of  the  principal,  loans 
his  principal's  money  to  a  third  person,  and  afterwards  makes 
a  note  in  the  principal's  name,  without  his  knowledge,  for  a 
larger  sum,  which  is  discounted  for  the  accommodation  of  such 
third  person,  and  out  of  the  proceeds  of  such  discount  the 
agent  is  repaid  the  sum  so  loaned,  and  applies  it  to  the  princi- 
pal's benefit.  Held,  that  if  the  principal,  immediately  on  being 
notified  of  the  use  of  his  name  to  such  accommodation  paper, 
disavows  the  act  of  the  agent,  he  is  not  to  be  held  to  have  rati- 
fied the  act  of  the  agent  because  he  does  not  voluntarily  offer 
to  restore  the  money  which  was  paid  to  the  agent  out  of  the 
proceeds  of  such  discount  in  payment  of  such  unauthorized 
loan:  Gulick  v.  Grover,  33  N.  J.  L.  464;  97  Am.  Dec.  728. 

§  35.  And  is  then  Irrevocable. — And  a  ratification  once 
thus  made  cannot  be  revoked  by  the  principal.1  There 
is,  as  has  been  well  said,  no  locus  pwnitentise? 

§  36.    Ratification  Absolves  Agent,  and  Shifts  Liability. 

— The  ratification  by  the  principal  absolves  the  agent 
from  all  liability,  and  estops  the  principal  from  claiming 
damages  against  the  agent  for  his  unlawful  interference.8 
So,  too,  the  principal  becomes  solely  liable  for  the  act  as 
though  he  had  originally  authorized  it,  for  all  the  re- 
sponsibilities are  shifted  from  the  agent  to  the  principal,4 
and  the  principal  may,  in  like  manner,  bring  suit  on  the 

1  Clark  v.  Van  Riemsdyk,  9  Cranch,  v.  Godfrey,  3  Greenl.  429;  Towle  v. 

153;  Bell  v.  Byerson,   11  Iowa,  233;  Johnson,  1  Johns.  Cas.  110;  Farwell 

77  Am.  Dec.  142;  Hazleton  v.  Batchel-  v.  Meyer,  35  111.  41;  Bray  v.  Gunn,  53 

der,  44  N.  Y.  40;  Breck  v.  Jones,  16  Ga.    144;  Woodward  v.   Suydain,  11 

Tex.  441;  Beall  v.  January,   62  Mo.  Ohio,  360;  Meyer  v.  Morgan,  61  Miss. 

4?4;  Andrews  v.  JStna  Ins.  Co.,  92  21;  24  Am.  Rep.  617. 

N.  Y.  596.  *  Ballon  v.  Talbot,   16  Mass.   461; 

a  Evans  on  Agency,  65.  8  Am.  Dec.  146;  Lucas  v.  Barrett,  1 

8  Mcehan  v.  Forrester,  52  N.  Y.  277;  G.  Greene,  511;  Lent  v.  Padclford,  10 

McCracken  v.  San  Francisco,  16  Cal.  Mass.  230;  6  Am.  Dec.  119;  Rogers  v. 

691;  Cairnes  v.  Bleecker,  12  Johns.  300;  Kneeland,  10  Wend.  218;  Clark  v.  Van 

Owing  i>.  Hull,  9  Pet  607;  Thorndike  Rennsdyk,  9  Cranch,   153;  Roby  v. 
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contract,1  and  the  agent  becomes  entitled  to  the  same 
rights  and  compensation  as  if  his  act  had  been  originally 
authorized.2  When,  however,  the  principal,  to  prevent 
greater  loss  to  himself,  is  forced  to  assume  the  agent's 
act,  it  will  not  prevent  his  remedy  against  the  agent. 
Therefore,  where  an  agent  to  collect  money  was  instructed 
to  remit  by  express,  and,  instead,  bought  a  check  on  New 
York,  which  the  principal  forwarded  to  New  York  for 
payment,  but  before  it  reached  there  the  drawers  became 
insolvent,  and  the  check  was  dishonored,  it  was  held  that 
sending  the  check  to  New  York  was  not  a  ratification  of 
the  act  of  the  agent  in  buying  the  check,  and  he  was 
liable  for  the  loss  incurred.8  And  where  an  agent  to  loan 
money  takes  insufficient  security,  the  principal  may  keep 
the  security,  and  hold  the  agent  liable  for  any  deficiency.4 

§  37.  Appointment  of  Subagent. — If  an  agent  improp- 
erly appoints  a  subagent,  the  ratification  of  the  acts  of 
the  subagent  by  the  principal  will  bind  him  in  the  same 
manner  as  though  he  had  originally  given  the  agent  au- 
thority to  delegate  the  execution  of  his  orders.5  But  it 
will  create  no  liability  on  the  principal's  part  to  pay  for 
the  services  of  the  subagent.6 

§  38.  Ratification  must  be  in  Toto. — The  ratification 
must  be  entire;  the  principal  cannot  ratify  part  of  the 
agent's  acts  and  reject  part.7  If  he  ratifies  what  is  to  his 
interest,  he  must  also  assume  that  which  is  against  his 

Cossett,  78  HI.  638;  Brav  v.  Gunn,  35  •  Walker  v.  Walker,  5  Heiak.  425. 

Ga.  144;  Palmer  v.  Stephens,  1  Denio,  4  Bank  of    Owensboro  v.   Western 

472;  Mason  v.  Caldwell,  5  Gilm.  196;  Bank,  13  Bash,  526;  26  Am.  Rep.  211. 

48  Am.  Dec.  330;  Violet  v.  Powell,  10  *  Strickland  v.   Hudson,   55    Miss. 

B.  Mon.  347;  52  Am.  Dec.  548;  contra:  235. 

Rosdter  v.  Bossiter,  8  Wend.  494,  24  6  Homan  v.  Brooklyn  Ins.    Co.,   7 

Am.  Dec.  62,  to  the  effect  that  after  Mo.  App.  22. 

tho  ratification  the  agent  will  still  be  7  Bennett  v.  Jndson,  21  N.  Y.  238; 

liablo  to  tho  party  with  whom  he  con-  Ewell  v.  Chamberlain,  31  N.  Y.  611; 

tracted.  Crans  v.  Hunter,  28  N.  Y.  389;  Farm- 

1  Story  on  Agency,  sec  244.  era*  Loan  Co.  v.  Walworth,  1  N.  Y. 

*  Hopkins  v.   Mollineux,  4  Wend.  433;  Benedict  v.  Smith,  10  Paige,  126; 

465.  Newell  v.  Hnrlburt,  2  Vt.  351;  Cole- 
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interest.1  The  law  does  not  permit  a  principal  to  adopt 
an  agent's  unauthorized  act,  so  far  as  it  is  beneficial,  and 
reject  the  residue.  By  adopting  a  part  he  becomes  bound 
by  the  whole.2  The  fact  that  a  person  receives  from  a 
broker  the  profits  of  a  transaction  in  buying  and  selling 
stocks  upon  a  margin  does  not  amount  to  a  ratification  of 
another  transaction  in  the  purchase  and  sale  of  stocks  be- 
tween the  same  parties  which  has  resulted  in  a  loss.3  If 
the  ratification  is  made  under  a  mistake  or  in  ignorance 
of  the  full  range  of  the  agent's  act,  it  is  voidable  to  the 
extent  of  the  mistake.4 

Illustrations. — A  sells  to  B  two  mules  belonging  to  C.  C 
ratifies  the  sale  by  accepting  the  purchase  price.  C  is  bound 
by  the  agent's  warranty  of  the  soundness  of  the  mules:  Cochran 
v.  Chitioood,  59  111.  53.  A  stored  corn  with  B,  who  sold  it  with- 
out authority,  but  handed  over  the  purchase-money  to  A,  except 
the  amount  due  for  one  lot  sold  to  C.  A  accepted  the  money. 
Held,  that  he  thereby  ratified  all  the  sales,  including  the  one  to 
C:  Seago  v.  Martin,  6  Heisk.  308.  An  agent  authorized  to  loan 
his  principal's  money  contracted  for  usurious  interest.  Held, 
that  the  principal  could  not  affirm  the  contract  for  the  legal 
interest  only:  Joslin  v.  Miller,  14  Neb.  91. 

man  v.  Stark,  1  Or.  115;  Henderson  v.  v.  Hunter,  28  N.  T.  389.     A  principal 

Cummings,   44  111.   325;   Cochran   v.  cannot  say  that  he  will  ratify  the  act  "if 

Chitwood,  59  111.  53;  Southern  Exp.  ho  receive  no  harm  thereby  ";  he  must 

Co.  v.  Palmer,  48  Ga.  85;  Widner  v.  repudiate  absolutely,  or  be  bound  abso- 

Lane,  14  Mich.  124;  Knox  v.  Western  lutely:  Fort  v.  Coker,  11  Heisk.  579. 

College,  31  Iowa,  547;  Menkinsr.  Wat-  a  Farmers'  Loan  and  Trust  Co.  v. 

eon,  27  Mo.  163;  Billings  v.  Morrow,  Walworth,  1  N.  Y.  433,  reviewing  4 

7  Cal.  171;  68  Am.  Dec.  235;  Harde-  Sand.   Ch.   51;    Dexter  t>.   Adams,   1 

man  v.  Ford,  12  Ga.  205;  Drennan  v.  How.    App.    Cas.   771,  793;  Cobb  v. 

Walker,  21  Ark.  639;  Fowler  v.  Gold  Dows,  ION.  Y.  335;  Story  on  Agency, 

Exchange,  67  N.  Y.  138;  Babcock  v.  sec.  250;  Bell  v.  Shibley,  33  Barb.  610; 

De    Ford,    14   Kan.    40S;    Taylor  t>.  Ferguson  v.  Hamilton,  35  Barb.  427; 

Conner,  4  Miss.  722;  97  Am.  Dec.  419.  N.  Y-  &  N.  H.  R.  R.  Co.  v.  Schuyler, 

1  Odiorne  v.  Maxey,  13  Mass.  182;  34  N.  Y.  30,  88;  38  Barb.  534;  Mc- 

New  England  Ins.  Co.  v.  De  Wolf,  8  Cluro  v.  Briggs,  58  Vt.  52;  66  Am.  Rep. 

Pick.  63;  Skinner  v.  Dayton,  19  Johns.  557;  Rudasili  v.  Falls,  92  N.  C.  222. 

554;  10  Am.  Dec.  286;  Fowler  v.  Trull,  8  Todd  v.  Bishop,  136  Mass.  386. 

1  Hun,  409;  Cochran  v.  Chitwood,  59  *  Smith  v.  Tracy,  36  N.  Y.  79;  Bald- 

111.  53;  Bennett  v.  Judson,  21  N.  Y.  win  v.  Burrows,  47  N.  Y.  199;  Lester 

238;  Mundorffv.  Wickersham,  63  Pa.  t?.  Kinne,  37  Conn.  9.     Thus  if  aper- 

St.  87;  Romozetti  v.  Bowring,  7  Com.  son  pays  on  behalf  of  another  more 

B.,  N.  S.,  851.     A  debtor  cannot  have  than  he  was  authorized  to  do,  a  ratifi- 

the  benefit  of  a  compromise  made  by  an  cation  of  his  act  made  under  a  misap- 

agent  with  his  creditors  without  adopt-  prehension  will  be  relieved  against  piv 

ing  all  the  representations  made  by  the  tanto:  Miller  v»  Board  of  Education, 

agent  in  negotiating  the  same:  Crans  44  Cal.  166. 
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§  39.  Acts  Incapable  of  Ratification. —  "Where  an  act 
is  beneficial  to  the  principal,  and  does  not  create  an  im- 
mediate right  to  have  some  other  act  or  duty  performed  by 
a  third  person,  but  amounts  simply  to  the  assertion  of  a 
right  on  the  part  of  the  principal,  there  the  rule  [that  the 
principal  may  ratify  an  unauthorized  act]  seems  generally 

applicable On  the  other  hand,  if  the  act  done  by 

such  person  would,  if  authorized,  create  a  right  to  have 
some  act  or  duty  performed  by  a  third  person  so  as  to  sub- 
ject him  to  damages  or  losses  for  the  non-performance  of 
that  act  or  duty,  or  would  defeat  a  right  or  estate  already 
vested  in  the  latter,  there  the  subsequent  ratification  or 
adoption  of  the  unauthorized  act  by  the  principal  will  not 
give  validity  to  it  so  as  to  bind  such  third  person  to  the 
consequences."1  The  cases  cited  in  illustration  of  this 
rule  by  Story  are  the  case  of  a  lease  containing  a  condi- 
tion for  determination  by  either  party  on  six  months'  no- 
tice, such  notice  being  given  by  an  unauthorized  agent;2 
the  case  of  a  demand  by  one  without  authority  on  a  debtor 
for  a  debt;8  a  notice  of  dishonor  of  a  note;4  and  others. 
The  ground  upon  which  this  is  put  is,  that  in  these  cases 
the  advantage  is  all  with  the  principal;  he  may  play  fast 
and  loose;  he  may  adopt  the  agent's  acts,  if  he  subse- 
quently thinks  it  beneficial  to  him,  and  repudiate  them 
if  otherwise.  So  it  has  been  held  in  Louisiana  that  the 
ratification  of  an  unauthorized  contract  of  reinsurance  or 
double  insurance  must  be  made  before  the  loss  occurs, 
or  it  will  be  of  no  avail.5 

§  40.  Form  of  Ratification. — As  to  the  form  in  which 
the  ratification  is  made,  it  may  be  express  or  implied.  But 
if  the  act  of  the  agent  is  done  by  an  instrument  which  is 

1  Story  on  Agency,  sees.  245,  246.  man  v.  Boynton,  7  Mass.  483. 

*  Buson  v.  Denman,  2  E*.  167;  Ly-  *  Tindal  v.  Brown,  1  Term  Rep.  167; 
ster  v.  Goldwin,  2  Ad.  &  E.,  N.  S.,  Stanton  v.  Blossom,  14  Mass.  116. 
143.  5  Alliance  Ass.  Co.  v.  State  Ins.  Co., 

*  Coore  v.  Callaway,  1  Esp.  83;  Free*  8  La.  1;  28  Am.  Dec.  117. 
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required  by  law  to  be  under  seal,  then  the  principal's 
ratification  must  be  under  seal  also.1  But  if  the  agent 
unnecessarily  affix  a  seal,  and,  as  we  have  seen,  it  operates 
as  an  unsealed  instrument,  the  ratification  need  not  be 
under  seal.2 

§  41.  Acts  and  Conduct.  —  From  the  acts  and  con- 
duct of  the  principal,  a  ratification  may  be  shown.  It  is 
not  essential  that  the  principal  should  declare  the  act 
confirmed  by  him  in  so  many  words.3  The  acts  and  con- 
duct of  the  principal  are  always  construed  liberally  in 
favor  of  the  agent.4  Where  the  acts  and  conduct  of  the 
principal  are  quite  inconsistent  with  anything  else  but  a 
ratification,  the  presumption  of  ratification  is  almost  con- 
clusive.6   When  the  unauthorized  act  of  an  agent  is  done 

1  Blood  v.  Goodrich,  0  Wend.  68;  24  of  a  partnership  or  of  an  individual 

Am.  Dec.  121;  12  Wend.  665;  27  Am.  may  be  ratified  by  parol":  Holbrook 

Dec.  152;  Uanford  v.  McNair,  9  Wend.  v.  Chamberlain,  116  Mass.  155;  17  Am. 

57;  Spofford  v.  Hobbs,  29  Me.   148;  Eep.  146. 

48  Am.  Dec.  521 ;  Reese  v.  Medlock,  2  See  ante,  chapter  3,  and  Ledbetter 

27  Tex.  120;  84  Am.  Dec.  611;  Boyd  v.  Walker,  31  Ala.  175;  Bates  v.  Best, 

v.  Dobson,  5  Humph.  37;  Worrall  v.  13  B.  Mon.  215.    But  an  action  of 

Munn,  5    N.  Y.  229;  55  Am.  Deo.  covenant  would  not  lie  on  such  an 

330;  Skinner  v.  Dayton,  19  Johns.  513;  instrument:    Hanford   v.   McNair,  9 

10  Am.  Dec.  286;  Despatch  Line  v.  Wend.  54. 

Bellamy  Mfg.  Co.,  12  N.  H.  205;  37  8  Lovejoy  t>.  Middlesex  R.  R.  Co., 
Am.  Dec.  203;  Taylor  t>.  Robinson,  14  128  Mass.  480;  Hawkins  v.  Lange,  22 
Cal.  400;  Peterson  v.  Mayor,  4  E.  D.  Minn.  557;  Codwise  v.  Hacker,  1 
Smith,  417;  Vanderbilt  v.  Peisse,  3  Gaines,  526;  Cooper  v.  Schwartz,  40 
E.  D.  Smith,  430;  McDowell  v.  Simp-  Wis.  54;  Leaving  v.  Butler,  69  111. 
son,  3  Watts,  129;  29  Am.  Deo.  338;  575;  Ward©.  Williams,  26  HL  447;  79 
Bellas  v.  Hays,  5  Serg.  &  R.  427;  9  Am.  Dec.  385;  Szymanski  v.  Plassan, 
Am.  Dec.  3S5;  Stetson  v.  Patten,  2  20  La.  Ann.  90;  96  Am.  Dec.  382. 
Greenl.  358;  11  Am.  Dec.  111.  An  *  Codwise  v.  Hacker,  1  Caines,  526; 
antedated  power  of  attorney  is  a  good  Loraine  v.  Cartwright,  3  Wash.  C.  C. 
ratification  of  a  bond  executed  by  a  151;  Terrill  v.  Flower,  6  Mart.  584; 
professed  agent:  Millikin  v.  Coombs,  Bryne  v.  Doughty,  13  Ga.  46;  Cairo 
1  Greenl.  343;  10  Am.  Dec  70;  contra;  etc.  R.  R  Co.  v.  Mahoney,  82  111.  73; 
Cady  v.  Shepherd,  11  Pick.  400;  22  25  Am.  Rep.  299. 
Am.  Dec  379;  McNaughton  v.  Par-  6  Pennsylvania  etc.  Nav.  Co.  t?.  Dan- 
tridge,  11  Ohio,  223;  38  Am.  Dec.  371.  dridge,  8  Gill  &  J.  248;  29  Am.  Dec 
And  in  partnership  transactions — that  543;  Horton  v.  Townes,  6  Leigh,  47; 
is,  where  one  member,  without  author-  Crocker  v.  Appleton,  25  Me.  131 ;  Bar- 
ity,  attempts  to  bind  the  firm  by  deed  nard  v.  Wheeler,  24  Me.  412;  Bryant 
— it  seems  that  a  parol  ratification  will  v.  Moore,  26  Me.  84;  45  Am.  Dec.  96; 
do:  See  cases  cited  in  27  Am.  Dec.  and  so  where  it  is  manifestly  for  the 
343.  In  a  late  case  in  Massachusetts  principals  benefit:  Flemming  v.  Ma- 
it  is  said  to  be  "settled  in  this  com-  rine  Ins.  Co.,  4  Whart.  59;  33  Am. 
monwealth  that  the  unauthorized  exe-  Deo.  33. 
cution  of  a  deed  in  the  nature  either 
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in  the  execution  of  a  power  conferred,  in  a  mode  not 
sanctioned  by  its  terms,  and  in  excess  or  misuse  of  the 
authority  given,  ratification*' by  the  principal  is  more 
readily  implied  from  slight  acts  of  confirmation.  The 
duty  to  disaffirm  at  once,  on  knowledge  of  the  act,  is  said 
to  be  more  imperative  in  such  cases,  because  the  confi- 
dence of  the  principal  in  the  fitness  and  fidelity  of  the 
person  he  has  selected  as  an  agent  is  shown  by  the  rela- 
tions already  established  between  them.1  Silence  may 
raise  the  presumption  of  a  ratification.  A  principal  who 
knows  of  an  unauthorized  act  having  been  done  by  his 
agent  must  give  notice  of  his  dissent  within  a  reasonable 
time,  or  his  assent  to  and  ratification  of  the  act  will  be  pre- 
sumed.2 He  need  not  disavow  the  act  the  instant  he  has 
notice  of  it,8  but  he  must  do  so  as  soon  as  he  reasonably 
can.4  So  accepting  the  benefits  of  the  act  of  an  authorized 
agent  is  a  ratification  of  his  authority,5  provided,  of  course, 

1  Harrod  v.  McDaniels,  126  Mass.  Md.  150;  77  Am.  Dec  328;  Dupont  v. 

413,  415.  Wetherman,  10  Cal.  354. 

aErick  v.  Johnson,  6   Mass.   193;  *  Peck  t>.  Bitchey,  66  Mo.  114;  Walk- 

Amory  v.  Hamilton,   17  Mass.   103;  er  v.  Walker,  7  Baxt.  260;  Western 

Kingsland  v.  Kincaid,  1  Wash.  C.  G.  etc.  B.  B.  Go.  v.  McElwee,  6  Hcisk. 

454;  Courcier  v.  Bitter,  4  Wash.  G.  C.  208;  Richmond  Mfg.  Go.  v.  Stark,  4 

549;  Towle  v.  Stevenson,  1  Johns.  Gas.  Mason,  296;  Vianna  v.  Barclay,  3  Cow. 

110;  Armstrong  v.  Gilchrist,  2  Johns.  281;  Curry' v.  Hale,  15  W.  Va.  367; 

Gas.  424;  Forrestier  v.  Boardman,  1  Bredin  v.  Dubarry,  14  Serg.  &  B.  30; 

Story,  43;  Maddux  v.  Beavan,  39  Md.  Bonneau  v.  Poydras,  2  Robt  1;  Lar- 

485;  Gairnes  v.  Bleecker,  12  Johns,  tingae  v.  Peet,  5  Bobt.  91.    Of  coarse 

300;  Law  v.  Gross,  1  Black,  533;  John-  he  most  hare  knowledge  of  the  act: 

son  v,  Wingate,  29  Me.  404;  Fainell  t>.  Walters  v.  Monroe,  17  Md.  150;  77 

Howard,  26  Iowa>  381;  Williams  v.  Am.  Bee.  328. 

Merritt,  23  HI.  623;  Jervis  *.  Hoyt,  2  *  Gibson  v.  Norway  Savings  Bank, 

Hun,  637;  Pickett  t>.  Pearson,  17  Vt.  69  Me.  579;  Woodbury  v.  Learned,  5 

470;  Hammond  v.  Hoyt,  62  Tex.  63;  Minn.   339;  Eetchum  v.  Verdell,  42 

Smith  v.  Sheehy,  12  Wall.  358;  State  Ga.  534;  Hall  t>.  Harper,  17  111.  82; 

v.  Smith,  48  Vt.  266;  Lee  v.  Fontaine,  Ballston  Spa  Bank  v.  Marine  Bank, 

10  Ala.  755;  44  Am.  Dec.  505;  Phila-  16  Wis.   120;    Williams  v.   Stone,   6 

delphia  etc.  R.  R  Co.  v.  Cowell,  28  Gold.    203;    Bichmond    Mfg.    Co.    v. 

Pa.  St.  329;  70  Am.  Dec.  128;  contra:  Starks,  4  Mason,  296;  Lyndeborough 

Bosaeau  v.  O'Brien,  4  Bias.  395;  Ward  Glass  Go.  v.  Glass  Mfg.  Co.,  Ill  Mass. 

v.  Williams,  26  HL  477;  79  Am.  Dec  315;    Wilkins    v.    Hollingsworth,    6 

385;  White  v.  Langdon,  30  Vt.  599;  Wheat.  241;  Forrestier  v.  Boardman, 

Ladd  v.  Hildebrandt,  27  Wis.  135;  9  1  Story,  43;  Edie  v.  Ashbaugh,   44 

Am.  Rep.  445.  Iowa,  519;  Gold  Mining  Co.  v.  Nat. 

9  Miller  v.  Excelsior  Stone  Go.,  1  Bank,  96  U.  S.  640;  Walnutt  Bank  v. 

HL  App.  773;  Robinson  v.  Chapline,  Farmers*  Co.,  16  Wis.  629;  Darst  v. 

9  Iowa,  91;  Walters  v.  Monroe,  17  Gale,  83  HI.  136;  Brown  v.  La  Crosse 
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the  principal  is  aware  of  all  the  material  facts  of  the 
case.1  In  Bryant  v.  Moore,*  it  is  said:  "There  is  no  doubt 
that  if  one  person  knows  that  another  has  acted  as  his 
agent  without  authority,  or  has  exceeded  his  authority  as 
agent,  and  with  such  knowledge  accepts  money,  property, 
or  security,  or  avails  himself  of  advantages  derived  from 
tho  act,  he  will  be  regarded  as  having  ratified  it.  This 
will  not  be  the  case  when  the  knowledge  that  the  person 
has  exceeded  his  authority  is  not  received  by  the  em- 
ployer so  early  as  to  enable  him,  before  a  material  change 
of  circumstances,  to  repudiate  the  whole  transaction  with- 
out essential  injury.  If,  for  instance,  a  merchant  should 
authorize  a  broker  by  a  written  memorandum  to  purchase 
certain  goods  at  a  price  named,  and  the  broker  should 
exhibit  it  to  the  seller,  and  yet  should  exceed  the  price, 
and  this  should  be  made  known  to  the  merchant  when 
he  received  the  goods,  if  he  should  retain  or  sell  them, 
he  would  ratify  the  bargain  made  by  the  broker,  and  be 
obliged  to  pay  the  agreed  price.  But  if  he  had  received 
the  goods  without  knowledge  that  they  had  been  pur- 
chased at  an  advanced  price,  he  would  not  be  obliged  to 
restore  them  or  pay  such  advanced  price  if  he  could  not, 
when  informed  of  it,  repudiate  the  bargain  without  suffer- 
ing loss.  In  such  case  he  would  not  be  in  fault.  The 
seller  would  be,  and  he  should  bear  the  loss.  When  the 
plaintiff  in  this  case  was  first  informed  that  his  agent  had 
exceeded  his  authority,  he  had  lost  the  services  of  the 
oxen  for  two  months  and  a  half;  and  the  agent  was  pres- 
ent and  denied  that  he  had  made  the  warranty.  The 
defendant  appears  to  have  been  sensible  that  the  plaintiff 

City  Gas  Co.,  21  Wis.  51;  Mundorff  dridge,  8  Gill  &  J.  248;  29  Am.  Dec. 

v.  Wiclcersham,  63  Pa.  St.  87;  3  Am.  543;  Adams  Express  Co.  r.  Trego,  35 

Rep.  531;  Perry  v.  Mulligan,  58  Ga.  Md.  69;  Busby  v.  North  American  Ins. 

479;   Pike  t\  Douglass,   28  Ark.  59;  Co.,  40  Md.  588;   17  Am.  Rep.  634; 

Sartwell  v.  Frost,  122  Mass.  184;  Og-  Thacher  v.  Pray,  113  Mass.  291;   18 

den  v.  Marchand,   29  La.    Ann.   61;  Am.   Rep.  480;    Smith  v.   Kidd,   68 

Gulick  v.  Grover,  33  N.  J.  L.  463;  97  N.  Y.  130;  23  Am.  Rep.  137. 

Am.  Dec.  728.  a  26  Me.  84;  45  Am.  Dec.  96. 
1  Pennsylvania  etc.  R.  R.  Co.  v,  Dan- 
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would  then  suffer  loss  by  a  rescission  of  the  contract,  and 
to  have  offered  compensation  therefor.  Whether  the  of- 
fer was  a  reasonable  one  or  not  is  immaterial,  for  the 
plaintiff  under  such  circumstances  was  not  obliged  to 
rescind.  He  does  not  appear  to  have  made  any  move- 
ment in  the  first  instance  to  effect  the  exchange,  or  to 
have  desired  it,  or  to  have  been  in  fault,  when  first  in- 
formed of  the  warranty.  The  defendant  could  not  at  that 
time  prescribe  the  terms  upon  which  the  contract  should 
be  rescinded,  or  insist  upon  it."  Accepting  a  guaranty 
of  a  premium  note  by  a  person  who  had  become  assignee 
of  the  policy,  with  the  consent  of  the  company  signified 
by  the  signature  of  the  secretary  only,  is  a  ratification  of 
his  authority  to  signify  their  assent.1  One  who  uses  a 
carriage,  hired  in  his  name  by  another  without  previous 
authority  or  subsequent  ratification,  without  reasonable 
cause  to  believe  that  the  carriage  was  hired  on  his  ac- 
count, or  that  he  was  looked  to  for  pay  for  its  use,  is  not 
liable  for  its  use,  although  the  owner  had  no  notice  that 
the  hirer  procured  it  on  his  own  account.2  Suing  the 
purchaser,  for  example,  for  the  debt  or  on  the  contract,8 
or  suing  the  agent  for  the  money  received,4  or  defending 
a  suit  brought  to  recover  land  acquired  through  the 
agent,5  is  a  ratification.  Bringing  a  writ  of  entry  is  a 
ratification  of  a  previous  entry  on  the  land  made  by 
only  one  of  two  agents  appointed  for  that  purpose.6    An 

1  New  England  Ins.  Co.  v.  De  Wolf,  awer   in  chancery:  Stoney  v.  Shultz, 

8  Pick.  56.  1    Hill   Ch.   465;    27  Am.  Dec.  429. 

a  Adams  v.  Bourne,  9  Gray,  100.  But  see  Cooley  v.  Perrine,  41  N.  J.  L. 

*  Copeland  v.  Ins.  Co.,  6  Pick.  198;  322;  Carew  v.  Lillenthal,  50  Ala.  44; 

Dodgo  v.  Lambert,  2  Bosw.  570;  Ham  Peters  v.  Ballister,  3  Pick.  495. 

v.  Boody,  20  N.  H.  411;  51  Am.  Dec.  '  Story  on  Agency,  sec.  259;  Zinov. 

235;  Partridge  v.  White,  56  Me.  564;  Verdellc,  9  La.  51;  Bank  of  Beioit  v. 

Drennan   t>.   Walker,  21    Ark.    539;  Bcale,  43  N.  Y.  473;  Frank  v.  Jenkins, 

HarriB  v.  Miner,  21  Ark.  539;  Payne  22  Ohio  St.  526;  Shiras  v.  Morris,  3 

v.  Smith,  12  N.   H.  34;  Beidman  v.  Cow.  60;  President  v.  Barry,  17  Mass. 

Godell,  56  Iowa,  592;  or  adopting  an  97;  Keysert?.  Wells,  GOInd.  2G1.    But 

action  founded   on  the  agent's   act:  see  Lee  v.  West,  47  Ga.  311. 

Town  of  Grafton  v.  Fallansbee,    16  6  Lathrop  v.   Commercial  Bank,    8 

N.  H.  450;  41  Am.  Deo.  736;  so  it  may  Dana,  113;  33  Am.  Dec.  481. 

be  ratified  by  an  admission  in  an  an-  6  Sutton  Parish  v.  Cole,  3  Pick.  232. 
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action  of  assumpsit  for  the  proceeds  of  an  unauthorized 
sale,  which  was  discontinued  before  trial  because  the  rem- 
edy was  erroneous,  was  held  no  ratification  of  the  sale, 
to  bar  an  action  of  trover  for  the  same  cause.1  Where  a 
principal  expressly  repudiates  the  unauthorized  act  of  his 
agent,  delay  in  bringing  a  necessary  suit  cannot  be  deemed 
a  ratification.2 

Illustrations.  —  Cases  in  Which  Ratification  was  Im- 
plied.—  A  husband,  to  secure  a  debt  of  his  own,  mortgaged 
his  wife's  property.  The  mortgagee,  in  the  presence  of  the 
wife,  threatened  to  foreclose,  and  demanded  fresh  security-. 
The  wife  replied:  "What  more  do  you  want?  You  have  a 
mortgage  on  all  the  personal  property  already."  Held,  a  rati- 
fication of  the  husband's  act:  Merrill  v.  Parker,  112  Mass.  250. 
A  principal,  on  being  informed  of  a  purchase  by  his  agent,  com- 
plained of  the  manner  in  which  it  had  been  made,  but  did  not 
deny  the  agent's  authority.  Held,  that  he  had  admitted  it:  John- 
son  v.  Jones,  4  Barb.  369.  The  parties  named  in  a  submission 
to  arbitration  signed  by  attorneys  appeared  and  testified.  Held, 
that  this  was  a  ratification  by  them  of  the  submission:  Blakely 
v.  Graham,  111  Mass.  8.  An  attorney  without  authority  re- 
ceived a  bond  in  settlement  of  a  debt.  The  subsequent  silence 
of  the  client  raises  a  presumption  of  his  ratification:  Maddux  v. 
Beaven,  39  Md.  485.  An  agent  without  authority  compromises 
a  debt  due  his  principal.  The  principal,  knowing  of  the  fact, 
says  nothing.  He  will  be  bound  by  the  agent's  act:  Armstrong 
v.  Gilchrist,  2  Johns.  Cas.  424.  An  agent  sells  his  principal's 
goods  to  his  own  firm.  This  is  beyond  his  authority,  but  the 
principal  by  acquiescing  in  it  will  be  held  to  have  ratified  it: 
Francis  v.  Kerker,  85  111.  190.  P.  sold  S.'s  hops  to  P.,  pretend- 
ing ho  had  authority.  P.  60on  after  told  S.  of  it,  when  S.,  in- 
stead of  disavowing  P.'s  authority,  requested  P.  to  help  him  to 
recover  the  money  P.  had  paid  him.  Held,  that  this  was  a 
ratification  of  P.'s  act:  Pitts  v.  Shubert,  11  La.  286;  30  Am. 
Dec.  718.8  An  under-agent  of  a  mining  company  leased  a 
right  to  mine  in  a  certain  range.  The  company  afterwards 
accepted  the  rents.    This  was  a  ratification  of  the  agent's  un- 

1  Peters  v.  Ballistier,  3  Pick.  495.  No  principle  is  better  settled  than 
*  McClure  v.  Evartson,  14  Leigh,  495.  that  he  who  is  notified  that  a  contract 
8  "  If  the  plaintiff  intended  to  dis-  has  been  made  for  him,  and  subject  to 
avow  the  sale  by  F.,  he  ought  to  have  his  ratification,  by  a  person  who  pro- 
done  so  immediately  on  his  arrival,  tended  to  have  authority  for  that  pur- 
He  ought  not  to  have  played  fast  and  pose  is  presumed  to  ratify  it,  unless 
loose,  and  induced  the  defendant  to  immediately  on  being  informed  thereof 
forego  the  immediate  pursuit  of  F.  he  repudiates  it." 
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authorized  act:  Chamberlin  v.  Collinson,  45  Iowa,  429;  Cham- 
berlin  v.  Robertson,  31  Iowa,  408.     A  release  of  a  mortgage  was 
made  by  an  agent  without  authority.     The  principal  afterwards 
accepted  the  consideration.    The  release  was  held  binding  on 
him:  Tooker  v.  Sloan,  30  N.  J.  Eq.  394.     An  agent  sold  notes 
without  authority,  but  the  principal  afterwards  settled  with  him 
and  took  his  note.    Held,  a  ratification  of  his  act:  Turner  v.  Wil- 
cox, 54  Ga.  693;  Beall  v.  January,  62  Mo.  434;  Cushman  v. 
Loker,  2  Mass.  106.     A  lease  of  land  was  made  in  an  agent's 
name.     It  was  occupied  by  the  corporation  for  which  he  pro- 
fessed to  act.     Held,  a  ratification:  Clark  v.  Gordon,  121  Mass. 
330.    Goods  were  purchased  by  the  president  of  a  gas  company 
and  used  in  the  construction  of  the  works.    In  an  action  for  a 
mechanic's  lien  the  company  set  up  that  the  president  had  no 
authority  to  make  the  purchase.    It  was  held  that  they  had  rati- 
fied the  act  by  using  the  goods:  Brown  v.  La  Crosse  City  Gas  Co., 
21  Wis.  51.    A  lease  of  lands  was  made  by  an  unauthorized 
agent.    The  owner  accepted  the  rent  as  it  became  due.    Held,  a 
ratification:  McDowell  v.  Simpson,  3  Watts,  129;  27  Am.  Dec.  338. 
W.'s  agent  in  procuring  M.'s  note  signed  a  receipt  in  the  name  of 
W.  containing  an  undertaking  that  the  note  should  be  paid  at 
maturity.    He  was  not  authorized  to  sign  such  a  receipt,  but  W. 
used  the  note  in  his  business,  and  M.  had  to  pay  it  at  maturity. 
Held ,  that  W.  was  liable  on  the  contract  contained  in  the  receipt: 
Mundorff  v.  Wickersham,  63  Pa.  St.  37;  3  Am.  Rep.  531.     M. 
shipped  cotton  to  his  factor,  with  instructions  not  to  sell  it  at 
less  than  a  certain  price.     The  factor  sold  it  at  less,  and  imme- 
diately informed  M.,  who  made  no  objection  but  drew  the  pro- 
ceeds.  Held,  that  M.  had  ratified  the  act  of  the  factor,  and  could 
not  sue  him  for  the  loss:  Meyer  v.  Morgan,  51  Miss.  21;  24  Am. 
Rep.  617.    C,  as  agent  of  N.,  executed  an  agreement,  required  to 
be  in  writing  by  the  statute  of  frauds,  and  took  back  a  counterpart 
signed  by  the  other  party.    An  acceptance  of  this  counterpart 
by  N.  from  C.  without  objection  was  held  to  be  a  ratification  of 
C.'s  acts,  and  N.  was  bound  by  the  contract:  Shaw  v.  Nudd,  8 
Pick.  9.    A,  the  agent  of  an  insurance  company  to  solicit  risks, 
obtained  for  B  a  policy  of  insurance  from  said  company,  paying 
for  it  a  cash  premium,  and  executing  and  depositing  a  premium 
note  in  the  name  of  B.    The  policy  recited  that  B  had  paid  a 
cash  premium  and  given  a  deposit  note  of  like  amount;  B  re- 
ceived the  policy  without  reading  it,  and  had  no  knowledge  of  the 
execution  of  the  note  by  the  agent.    Held,  that  the  acceptance 
of  the  policy  by  B.  was  a  ratification  of  the  act  of  the  agent  in 
executing  the  note;  and  that  the  fact  known  to  B,  that  the 
agent  was  the  agent  of  the  company  to  solicit  risks,  would  not 
prevent  his  acting  for   B  in  executing  the  premium  notes: 
Monitor  Ins.  Co.  v.  Buffum,  115  Mass.  343.    A,  in  a  foreign 
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port,  sold  property  belonging  to  B  without  authority,  and  wrote 
to  6  what  he  had  done,  and  that  C,  the  bearer  of  the  letter, 
would  settle  with  him  by  paying  him  the  amount  of  the  Bales. 
C,  on  arriving,  wrote  to  B  that  he  would  pay  when  in  receipt 
of  expected  funds.  B  replied  that  although  the  sale  was  unau- 
thorized, yet  he  was  not  disposed  to  make  difficulty  on  the  sub- 
ject, but  expected  immediate  payment,  and  drew  bills  on  C, 
which  were,  however,  protested  for  non-payment.  Held,  that 
the  sale  was  ratified,  and  that  B  could  not  maintain  replevin 
against  the  purchaser  for  the  goods:  Clement  v.  Jones,  12  Mass. 
60.  An  agreement  in  writing,  not  sealed,  whereby  P.,  A.,  and 
two  others,  "  a  building  committee,"  in  consideration  that  M. 
would  construct  a  building  for  a  medical  college  by  a  time 
specified  and  furnish  materials  therefor,  agreed  to  pay  him 
certain  amounts  according  to  the  monthly  estimates  of  an  archi- 
tect named,  was  signed  by  all  the  parties  in  person,  except  P., 
whose  name  in  his  absence,  but  by  his  authority,  was  signed  by 
A.,  without  adding  anything  to  show  that  it  was  not  affixed  by 
P.'s  own  hand.  P.,  on  being  told  what  had  been  done,  said  all 
was  right,  and  afterwards  did  all  he  could  to  insure  the  com- 
pletion of  the  building.  After  M.  had  commenced  an  action 
against  the  four  members  of  the  committee  to  recover  for  work 
done  and  materials  furnished  under  this  agreement,  all  the 
parties  executed  a  second  agreement,  under  seal,  reciting  that 
they  had  made  the  first,  and  that  a  third  person  had  agreed  to 
advance  a  sum  of  money,  to  be  secured  by  mortgage  on  the 
building,  for  the  purpose  of  insuring  its  completion,  and  stipu- 
lating that  M.  should  do  certain  additional  work  on  the  build- 
ing, and  have  it  finished  by  a  certain  time;  that  the  sum  so 
advanced  should  be  applied,  first,  to  pay  for  work  thereafter 
done  by  M.  on  the  building,  and  the  ifemainder,  if  any,  to  pay 
for  work  and  materials  already  furnished;  and  that  nothing 
contained  in  this  agreement  should  release  or  discharge  the 
defendants  from  any  debt  already  incurred  under  the  original 
agreement,  or  be  in  any  respect  a  waiver  of  that  agreement. 
Held,  that  P.'s  conduct,  subsequent  to  the  affixing  of  his  name 
by  A.  to  the  first  agreement,  was  a  ratification  or  adoption  of 
A.'s  act,  and  also  rendered  him  liable  as  a  party  to  the  agree- 
ment, on  the  ground  of  an  estoppel  in  pais:  Merrifield  v.  Par- 
ritt,  11  Cush.  590.  The  cashier  of  a  bank  who  paid  a  check  to 
D.,  and  four  days  afterwards  discovered  reason  to  believe  that 
it  was  forged,  caused  it  to  be  presented  by  a  messenger,  with  a 
demand  for  indemnity,  at  D.'s  office,  where  a  clerk  received  it  in 
D.'s  absence,  and  filled  out  and  gave  in  exchange  for  it  a  check 
of  like  amount,  left  signed  in  blank  by  D.  When  the  messen- 
ger returned  and  delivered  this  check  to  tbe  cashier,  D.  was 
present,  conversed  on  the  subject,  took  the  check  into  his 
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hands,  said  something  about  the  other  check,  and  expressed 
no  dissent  or  objection  to  what  was  being  done,  supposing  that 
his  check  was  issued  by  his  brother,  who  had  authority  to  issue 
checks  for  him  in  his  absence.     Later  in  the  same  day  D.  de- 
nied  his  clerk's  authority,  tendered  back   the  other  check, 
stopped  the  payment  of  his  own,  and  demanded  its  return, 
which  was  refused.    In  an  action  by  the  bank  against  him  on 
this  check,  held,  that  the  surrender  of  the  other  check  was  a 
sufficient  consideration  for  the  issue  of  the  check  in  suit;  that 
it  was  competent  for  the  jury  to  find,  on  the  evidence,  that  D., 
at  the  interview  with  the  cashier,  understood  the  transaction, 
and  ratified  the  issue  of  his  check,  and  that  on  such  a  finding 
it  was  incompetent  for  him  to  revoke  the  ratification,  and  im- 
material whether  he  supposed  that  bis  check  was  issued  by  one 
person  or  another:  Charles  River  Bank  v.  Davis,  100  Mass.  413. 
K.  supplied  glass  for  a  meeting-house  by  the  order  of  V.,  and 
charged  it  to  "N.,  one  of  the  committee  for  building  the  meet- 
ing-house," of  whom  there  were  three.     V.  paid  for  it  by  his 
private  note,  and  took  a  receipted  bill  made  out  to  himself,  and 
rendered  an  account  to  the  parish,  charging  the  sum  as  paid 
by  him,  and  exhibiting  the  receipt  as  a  voucher,  which  account 
was  allowed.     The  note  not  being  paid,  K.  sued  the  parish  for 
the  glass.    Held,  that  the  jury  might  properly  find  that  the 
parish  had  not  ratified  the  act  of  V.  in  purchasing  on  their 
credit:  Kupfer  v.  Augusta  Parish,  12  Mass.  185.     A  minor  son 
exchanged  his  father's  horse  for  another  against  his  father's  ex- 
press commands;  the  father,  however,  kept  and  used  the  horse 
some  weeks,  and  met  the  defendant  without  saying  anything  in 
disapproval  of  the  exchange.    Held,  that  he  had  ratified  it,  and 
could  not  recover  back  the  other  horse:  Hall  v.  Harper,  17  111.  82. 
An  agent  borrows  money  for  his  principal  without  authority,  but 
the  money  goes  to  the  use  of  the  principal,  who  afterwards  rec- 
ognizes the  loan  by  telling  the  agent  that  he  would  pay  it.    H eldf 
that  the  principal  is  liable  to  the  lender:  Shiras  v.  Morris,  8  Cow. 
60.     After  notice  of  all  that  the  indorser,  to  whom  notes  had 
been  intrusted  by  a  bank  for  collection,  did  in  the  premises,  the 
bank  accepted  part  of  the  proceeds  from  him.     Held,  that  it 
thereby  ratified  his  acts  and  became  bound  by  them:  Briden- 
becker  v.  Lowell,  32  Barb.  9.     M.  by  mistake  sold  wheat  belong- 
ing to  0.,  together  with  other  wheat  belonging  to  P.,  and  re- 
mitted the  proceeds  of  both  lots  to  P.  as  his  property,  and  O., 
with  knowledge  of  the  facts,  afterwards  took  part  of  the  money 
from  P.,  and  P.'s  agreement  to  pay  the  balance.    Held,  that  O. 
thereby  ratified  the  sale:  Pierce  v.  CPKeefe,  11  Wis.  180.    A  per- 
son, assuming  to  act  as  agent  for  another,  exchanged  a  horse 
belonging  to  the  latter  for  another  horse,  and  the  owner  refused 
to  sanction  the  exchange,  but  before  reclaiming  his  horse. 
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participated  in  the  purchase  of  the  horse  received  in  exchange 
from  the  party  who  had  thus  obtained  possession  of  him.  Held, 
that  it  amounted  to  a  ratification:  Hatch  v.  Taylor,  10  N.  H. 
538.  An  unincorporated  company  made  assessments  for  carry- 
ing into  effect  a  contract  made  by  an  officer  of  the  company  on 
behalf  of  the  company,  and  afterwards  appointed  an  agent  to 
negotiate  an  alteration  of  the  contract  with  the  other  party. 
Held,  that  they  thereby  ratified  the  contract,  and  could  not 
deny  the  officer's  authority  to  bind  the  company  by  contract: 
Skinner  v.  Dayton,  19  Johns.  513;  10  Am.  Rep.  286.  A  partner, 
on  being  shown  a  note,  executed  in  the  partnership  name  by  a 
clerk,  corrects  the  date,  saying  it  is  all  right  and  that  he  will 
have  to  pay  it.  Held,  that  he  ratifies  its  execution  and  admits 
his  liability:  Harper  v.  Devene,  10  La.  Ann.  724.  A  real  estate 
agent  rented  certain  premises  for  two  years  at  a  fixed  annual 
rental,  although  he  had  no  authority  from  his  principal  to  rent 
them  for  more  than  one  year.  The  tenant  retained  possession 
for  the  two  years,  and  paid  the  rent  agreed  on,  which  was  re- 
ceived by  the  landlord.  Held,  that  the  jury  were  at  liberty  to 
infer,  under  the  circumstances,  that  the  agent's  contract  had 
been  ratified  by  his  principal:  Reynolds  v.  Davison,  34  Md.  662. 
A  debtor  gave  his  creditor  to  understand  that  the  latter  might 
have  a  third  party's  note  in  payment  of  the  debt,  but  not  as  col- 
lateral. In  the  debtor's  absence  the  creditor  made  an  arrange- 
ment, in  good  faith,  with  the  debtor's  book-keeper,  to  take  the 
note  as  collateral.  Held,  that  the  debtor  would  be  bound  by 
this  arrangement,  although  the  book-keeper  was  unauthorized 
to  make  it,  unless  the  debtor,  upon  being  fully  informed  of  what 
the  book-keeper  had  done,  manifested  to  the  creditor  his  dis- 
satisfaction within  a  reasonable  time:  Burlington  etc.  Co.  v. 
Greene,  22  Iowa,  508.  A  factor  was  authorized  to  sell  goods  at 
a  limited  price,  and  he  afterwards  sold  them  below  that  price, 
and  sent  an  account  to  his  principal  of  the  sales  and  prices,  and 
authorized  him  to  draw  for  the  balance  of  account;  and  the 
principal  received  the  account  and  drew  for  the  balance,  and 
made  no  objection,  in  his  letters  or  otherwise,  to  the  conduct  of 
the  factor  in  the  sales.  Held,  that  his  conduct  amounted  to  a 
ratification  of  the  factor's  proceedings:  Richmond  Mfg.  Co.  v. 
Starks,  4  Mason,  296.  An  agent  employed  to  buy  goods,  to  be 
paid  for  at  a  future  day,  paid  for  them  out  of  his  own  money, 
for  the  purpose  of  obtaining  the  discount  allowed  by  the  seller. 
The  principal,  with  knowledge  of  these  facts,  directed  the  agent 
to  clear  the  goods  at  the  cu6tom-house,  which,  in  the  ordinary 
course  of  business,  would  be  done  after  payment  of  the  price  by 
the  agent  for  his  principal.  Held,  a  ratification  or  an  adoption 
of  the  previous  payment  of  the  price,  and  that  the  agent  might  sue 
the  principal  for  the  price  as  money  paid  to  his  use  at  his  request: 
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Hawleyv.  Sentence,  11  Week.  Rep.  311;  7  L.  T.,  N.  S.,  745  (C.  P.). 
In  plaintiff's  absence,  his  clerk  received  of  his  debtor  a  draft, 
and  accepted  the  same,  to  be  applied,  when  paid,  on  the  debt- 
or's account,  and  after  the  draft  fell  due  the  plaintiff  wrote  the 
debtor  respecting  it,  not  repudiating  the  act  of  the  clerk,  and 
on  subsequently  seeing  the  debtor,  offered  to  return  the  unpaid 
draft.  Held,  that  these  facts  furnished  evidence  from  which  a 
jury  might  infer  a  ratification  by  plaintiff  of  the  act  of  the 
clerk:  Jennison  v.  Parker,  7  Mich.  355.  The  owner  of  a  vessel, 
on  being  informed  by  a  broker,  at  his  place  of  residence,  that 
he  had  procured  such  vessel  to  be  chartered  at  certain  rates  in 
a  distant  city,  did  not  disaffirm  the  contract,  either  to  such 
broker,  or  the  charterer.  Held,  that  the  jury  might  find  a  rati- 
fication: Saveland  v.  Green,  40  Wis.  431.  A  horse  was  left 
with  a  servant  for  safe-keeping.  The  servant  exchanged  the 
horse  for  a  mare;  and  the  master,  knowing  all  the  circum- 
stances connected  with  the  transaction,  took  the  mare,  and 
kept  and  used  her  for  some  time.  Held,  to  amount  to  a  rati- 
fication of  the  act  of  the  servant:  Evans  v.  Bxcckner,  1  Heisk. 
291.  An  agent  sold  land  without  authority,  but  the  principal 
made  no  objection  for  four  years,  during  which  time  the  pur- 
chasers had  improved  the  land,  and  during  three  years  of 
which  the  agent  had  resided  in  the  same  town  with  his  princi- 
pal, when  he,  at  length,  absconded  without  having  paid  his 
principal  any  of  the  purchase-money.  Held,  that  there  was  a 
ratification  of  the  sale:  Alexander  v.  Jones,  64  Iowa,  207. 

Illustrations  Continued. — Cases  in  Which  Ratification 
was  not  Implied. — A  presented  to  the  officers  of  a  bank  for 
payment  bills  of  the  bank  from  a  genuine  plate,  but  with  one 
forged  signature.  They  hesitated  for  some  time  whether  to  re- 
ceive them,  but  before  A  left,  returned  them  to  him,  being  still 
in  doubt  whether  they  were  counterfeit  or  not.  Held,  that  there 
was  no  ratification  of  the  forged  signature,  so  as  to  make  the 
bank  liable:  Salem  Bank  v.  Gloucester  Bank,  17  Mass.  1;  9  Am. 
Dec.  111.  One  without  authority  sold  the  plaintiff's  horse  to 
the  defendant,  receiving  in  payment  a  bank  check,  which  he 
indorsed  and  gave  the  plaintiff  in  payment  of  a  debt  he  owed 
him.  The  plaintiff,  in  ignorance  of  the  sale,  collected  the 
check,  and  applied  the  proceeds  to  the  payment  of  that  debt. 
In  an  action  to  recover  the  value  of  the  horse,  held,  that  the 
plaintiff's  receipt  and  collection  of  the  check  were  not  a  ratifi- 
cation of  the  sale,  and  that  he  had  a  right  to  appropriate  the 
check  to  the  extinguishment  of  the  debt,  in  payment  of  which 
it  was  given  him:  Thacher  v.  Pray,  113  Mass.  291;  18  Am.  Rep. 
480.  B.  subscribed  for  stock  in  the  testator's  name  during  the 
life  of  the  latter,  but  without  his  authority.  Held,  that  the  tes- 
tator's declaration  that  he  had  stock  of  the  kind  and  amount 
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subscribed  for  did  not  amount  to  a  ratification  of  B.'s  act:  Rut- 
land R.  R.  Co.  v.  Lincoln,  29  Vt.  206.  A  surveyor  of  highways 
in  repairing  a  road  exceeded  the  authority  legally  conferred 
upon  him  by  the  town,  and  the  town,  without  knowledge  of  the 
excess  of  authority,  accepted  an  order  drawn  upon  them  for  the 
whole  amount  of  the  work.  Held,  that  this  did  not  constitute 
a  ratification  of  the  unauthorized  acts  of  the  surveyor:  Morrell 
v.  Dixfield,  30  Me.  157.  A  makes  an  unauthorized  sale  of  B's 
goods.  Held,  that  the  receipt  of  money  by  B  from  A  on  account 
of  such  goods  will  not  be  a  ratification  of  the  sale,  provided  B 
would  have  the  right  without  ratifying  the  sale  to  receive  the 
money:  White  v.  Sanders,  32  Me.  188.  An  agent  was  sent  by 
A  with  a  note  in  her  favor  against  B,  with  authority  only  to 
receive  a  sum  of  money  thereon,  and  return  the  note.  He 
received  the  money,  and  made  an  arrangement  with  B,  in  pur- 
suance of  which  he  gave  up  the  note  and  received  certain  other 
papers,  and  carried  the  money  and  papers  to  A,  who  "  took  the 
money  and  was  displeased  with  the  papers,  saying  she  was 
cheated  out  of  her  money."  Held,  that  this  was  not  a  ratifica- 
tion of  the  acts  of  the  agent:  Crooker  v.  Appleton,  25  Me.  131. 
The  holder  of  a  note  to  which  A's  brother  had  forged  A's  name 
asked  A  whether  he  had  authorized  the  signature.  A  answered 
evasively,  intimating,  however,  that  he  had  not,  but  assuring 
the  holder  that  the  note  would  be  paid.  Held,  not  a  ratification : 
Smith  v.  Tramel,  68  Iowa,  488. 
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§  42.  Modes  of  Dissolving  Agency. — The  agency  may 
be  terminated  in  three  ways:  1.  By  agreement  of  the 
parties;  2.  By  the  act  of  one  party;  3.  By  operation  of 
law.  The  dissolution  by  agreement  may  be  (a)  by  per- 
formance of  the  object  of  the  agency,  or  by  (b)  efflux  of 
time.  The  dissolution  by  the  act  of  a  party  may  be  (c)  by 
revocation  by  the  principal,  or  (d)  by  renunciation  by  the 
agent.  The  dissolution  by  operation  of  law  may  be  (e)  by 
the  death  of  the  principal,  (/)  by  the  death  of  the  agent, 
(g)  by  the  bankruptcy  of  the  principal,  (h)  by  the  bank- 
ruptcy of  the  agent,  (i)  by  marriage,  (j)  by  the  insanity 
of  the  principal,  (k)  by  the  insanity  of  the  agent,  (I)  by 
the  destruction  of  the  subject-matter  of  the  agency.  An 
agent  of  a  partnership  is  not  justified  in  continuing  to 
perform  his  duties  as  such,  after  being  notified  of  a  change 
in  the  firm  by  the  admission  of  new  partners,  without  a 
renewed  authority  from  the  new  firm.1 

1  Callanan  v.  Van  Vleck,  36  Barb.  324. 
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§  43.  Performance  of  Object — Lapse  of  Time.  — Where 
by  an  express  agreemeut  the  agency  is  limited  to  a  defi- 
nite object  or  for  a  definite  time,  the  performance  of  the 
object  or  the  expiration  of  the  time  dissolves  the  agency 
in  due  course.1  A  power  of  attorney  from  a  bank  will 
not  be  invalidated  by  the  expiration  of  the  term  of  office 
of  the  directors  who  executed  it.2  Where  an  agent  is  em- 
ployed to  secure  a  debt  of  his  principal,  which  he  does  by 
obtaining  from  the  debtor  notes  payable  to  said  debtor, 
and  with  his  indorsement  on  them,  his  agency  does  not 
cease  while  he  still  holds  the  notes,  and  his  acts  have  not 
been  approved  by  his  principal.8  The  parting  by  a  prin- 
cipal with  his  right  in  the  subject-matter  of  the  agency, 
before  the  attorney  in  fact  has  exercised  the  power,  is,  in 
law,  a  revocation  of  the  power  conferred.4  A  land-owner 
may  employ  several  different  agents  to  act  for  him  in  the 
sale  of  the  same  tract,  and  a  sale  by  one  will  operate  as  a 
revocation  of  the  authority  of  the  others.5  A  power  con- 
ferred upon  an  agent  to  negotiate  bonds  of  the  principal, 
if  silent  as  to  a  like  power  previously  given,  does  not  oper- 
ate as  a  revocation  of  the  earlier  power.  Two  persons 
may  be  employed  separately  to  negotiate  the  sale  or 
hypothecation  of  bonds,  and  either  may  thus  dispose  of 
them.  If  a  disposition  be  made  by  one,  of  course  the 
other  will  be  unable  to  exercise  the  power  with  which  he 
was  clothed;  but  until  a  sale  or  hypothecation  is  made, 
either  may  make  it.6 

1  Blackburn  v.  Scholes,  2  Camp.  343;    death  of  the  principal,  applies  to  mere 

"1;  Wi"  ■    " 


Moore  v.  Stone,  40  Iowa,  259;  Walker  naked  powers  over  which  the  principal 
v.  Derby,  5  Biss.  134;  Burton  v.  Great  has  absolute  control,  and  not  to  powers 
Northern  R.  R.  Co.,  9  Ex.  507;  Asp-    coupled  with  an  interest,  or  such  as  are 


v.  Derby,  6^ Biss.  134;  Burton  v.  Great    has  absolute  control,  and  not  to  powers 

coupled  with  an  interest,  or  sucbz 
din  v.  Aspdin,  5  Q.  B.  671;  Reid  v.    made  upon  sufficient  consideration  or 


Latham,   40  Conn.   454;    Schlater  v.  for  the  mutual  benefit  of  the  parties  ": 

Winpenny,  76  Pa.  St.  321;  Moore  v.  Wassell  v.  Reardon,  11  Ark.  705;  54 

S tone,  40  Iowa,  259;  Bradford  v.  Bush,  Am.  Dec.  245. 

10  Ala.  386;  Smith  v.  Rice,  1   Bail.  *  Northampton  Bank  v.  Pepoon,  11 

648;  Foster  v.  Calhoun,  Dud.  (S.  C.)  Mass.  288. 

75.     "Lapse  of  time  at  most  only  fur-  8  Wallace  v.  Goold,  91  HI.  16. 

nishes  presumptive  evidence  of  a  revo-  *  Gilbert  v.  Holmes,  64  111.  548. 

cation  by  the  agent  of  his  power  by  B  Ahern  v.  Baker,  34  Minn.  98. 

renunciation;  but  this,  like  all  other  *  Hatch  t.  Coddington,  95  U.  S.  48. 

modes  of  revocation,  except  that  of  the 
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Illustrations. — A  appointed  B  his  agent  to  6ell  machines  for 
him,  the  agreement  providing  that  A  would  furnish  B  such 
number  of  machines  as  A  might  be  able  to  sell  as  his  agent  prior 
to  October  1,  1867.    Held,  that  the  agency  continued  only  to 
October  1st:  Gundlach  v.  Ficher,  59  111.  172.    The  agent  of  the 
owner  of  a  play  to  effect  a  sale  thereof,  field,  to  have  no  power  to 
sell  after  a  sale  of  the  play  to  a  person  by  his  subagent:  Wallack 
v.  Daly,  1  N.  Y.  Week.  Dig.  198.    A  power  of  attorney  was 
executed   to  A  by  B's  widow  and  heirs,  empowering  A  to 
complete  a  contract  made  by  B.    Held,  that  it  was  not  re- 
voked by  a  grant  of  administration  to  her  two  days  afterwards: 
Jones  v.  Commercial  Bank,  78  Ky.  413.     S.  employed   M.  to 
sell  a  tract  of  land,  agreeing,  if  M.  would  find  a  purchaser 
at  a  fixed  price,  to  pay  him  five  hundred  dollars,  which  M. 
did.    Held,  that  as  soon  as  the  agent  procured  the  purchaser 
his  agency  ceased,  and  his  taking  a  retainer  from  the  purchaser 
to  see  that  the  papers  were  properly  prepared  and  executed  pre- 
sented no  ground  for  defeating  a  recovery  of  the  price  agreed  to 
be  paid  to  him:  Short  v.  Millard,  68  111.  292.     An  interlocutory 
decree  against  an  insurance  company  appointing  a  receiver 
with  power  to  continue  the  business  of  the  company  in  the  re- 
ceipt of  premiums  and  the  payment  of  the  necessary  expenses 
of  the  business,  and  enjoining  the  company,  its  officers  and 
agents  from   receiving  and   disposing  of  the  property  of  the 
company,  except  to  deliver  it  to  the  receiver,  held,  not  to  re- 
voke or  annul  the  authority  of  an  agent  of  the  company  to 
receive  payment  of  a  premium  on  a  policy  issued  by  the  com- 
pany; and  a  person  who  pays  a  premium  to  such  agent  after 
the  issuing  of  the  decree,  but  before  either  of  them  knew  of  it, 
cannot  maintain  an  action  against  him  to  recover  it  back  upon 
a  declaration  alleging  that,  at  the  time  of  such  payment,  the  de- 
fendant had  no  authority  to  receive  it:  Rice  V.  Barnardy  127 
Mass.  241. 

§  44.  Revocation  by  Act  of  Principal.  —  In  general, 
the  principal  may  at  any  time  before  its  performance  re- 
voke the  authority  of  his  agent  at  his  pleasure.1  A  power 
of  attorney  which  does  not  specify  the  time  at  which  the 

1  Peacock  v.  Cammings,  46  Pa.  St.  shire   v.    Voncannon,    6    Ired.    231; 

434;  Coffin  v.  Landis,  46  Pa.  St.  426;  Brown  v.  Pforr,  38  Cal.  550;  Lewis  v. 

Blackstono  v.  Buttermore,  53  Pa.  St.  Sawyer,  44    Me.   332;    Sim  on  ton    v. 

266;  Wells  v.  Hatch,  43  N.  H.  247;  Minneapolis  Bank,  24  Minn.  210;  Gates 

Trust  v.  B«poor,    15  How.   Pr.  670;  v.  Davenport,  29  Barb.  190;  Evans  v. 

Pickler  v.   State,    18  Ind.  266;  Gib-  Fearne,  16  Ala.  689;  50  Am.  Dec.  197; 

bons  t>.  Gibbons,  4  Harr.  105;  Jacobs  Phillips  v.  Howell,  60  Ga.  411;  Walker 

v.  Warfield,  23  La.  Ann.  395;  Brook-  v.  Dennison,  86  111.  142. 
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agency  is  to  terminate  leaves  it  discretionary  with  the 
principal  to  discharge  the  agent  at  pleasure.  The  agent 
cannot,  therefore,  maintain  an  action  against  his  princi- 
pal in  damages  for  a  breach  of  contract  in  having  dis- 
charged him  at  any  particular  time,  if  good  cause  is 
shown.1  A  contract  to  employ  an  a^ent  for  a  year,  if  he 
"  could  fill  the  place  satisfactorily/'  may  be  terminated 
by  the  employer  when,  in  his  judgment,  the  agent  fails  to 
meet  that  requirement  of  the  contract.2  An  agent's  author- 
ity to  collect  money  for  his  principal  is  not  revoked  by  the 
mere  appointment  of  another  agent  with  like  authority, 
and  a  payment  by  the  debtor  to  the  first  agent,  after  receiv- 
ing notice  of  the  appointment  of  the  second,  will  discharge 
the  debt,  if  there  is  no  other  evidence  of  a  revocation  of 
the  first  agent's  authority.8  The  demand  of  a  note  sent 
to  a  bank,  as  agent,  for  collection,  terminates  the  agency, 
and  a  refusal  to  return  it  will  be  evidence  of  a  conver- 
sion.4 On  delivery  of  money  by  a  debtor  to  a  third  per- 
son, to  be  paid  to  his  creditor,  such  person  becomes  the 
agent  of  the  debtor,  who  may  revoke  his  direction  at  any 
time  before  the  creditor  assents  to  it.  Any  disposition  by 
the  debtor  inconsistent  with  the  appropriation  first  in- 
tended, such  as  an  assignment  for  the  benefit  of  creditors, 
will  be  a  revocation.  The  creditor's  assent  to  the  deposit 
with  the  agent  may  be  presumed  from  his  knowledge,  but 
his  knowledge  will  not  be  presumed.5  A  transfer  of  the 
authority  of  one  court  to  another  by  statute  will  not  re- 
voke an  authority  given  by  the  first  court  to  a  committee 
to  make  a  highway.6  After  revocation  of  an  agent's  au- 
thority, the  principal  is  not  bound,  as  between  himself  and 
the  agent,  to  notify  the  latter  of  his  dissent  from  acts  done 
by  such  agent  in  pursuance  of  the  original  authority.7 

1  Jacobs  v.Warfield,  23  La.  Ann.  395.  5  Simonton  v.  Minneapolis  Bank,  24 

1  Tyler  v.  Ames,  6  Lans.  280.  Minn.  216. 

8  Davol  v.  Quimby,  11  Allen,  208.  'Brown  v.  Somerset,  11  Mass.  221. 

*  Potter    v.    Merchants'  Bank,   28  T  Kelly  v.  Phelps,  67  Wis.  425. 
K.  Y.  641;  86  Am.  Dec  273. 
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But  the  authority  is  not  revocable  when  the  authority 
is  coupled  with  an  interest.1  For  instance,  "  a  factor  for 
sale  has  an  authority  as  such,  in  the  absence  of  all  special 
orders,  to  sell;  and  when  he  afterwards  comes  under  ad- 
vances he  thereby  acquires  an  interest,  and  having  thus 
an  authority  and  an  interest,  the  authority  becomes  there- 
by irrevocable Where   an  agreement  is   entered 

into  on  a  sufficient  consideration,  whereby  an  authority 
is  given  for  the  purpose  of  securing  some  benefit  to  the 
donee  of  the  authority,  such  an  authority  is  irrevocable. 
That  is  what  is  usually  meant  by  an  authority  coupled 
with  an  intereat,  and  which  is  commonlv  said  to  be  ir- 
revocable."2  Or  if  the  power  has  been  given  for  a  valuable 
consideration,3  the  consideration  failing,  the  power  be- 
comes revocable.4  And  the  consideration  or  interest 
must  be  something  beyond  the  mere  compensation  out  of 
the  proceeds  or  for  the  services  to  be  rendered.5 

A  power  of  attorney  to  collect  a  debt,  to  secure  previous 
advances  by  the  agent,  is  irrevocable,  but,  so  far  as  the 
agent  is  concerned,  only  to  the  amount  of  those  advances.6 
A  power  of  attorney  to  confess  a  judgment  is  not  revoca- 

1  Hartley's  Appeal,  53  Pa.  St.  212;  v.  Bagaley,  12  Pa.  St.  164;  51  Am. 
82  Am.  Dec.  758;  Smyth  v.  Craig,  3  Dec.  595.  As  to  revocation  of  as- 
Watts  &  S.  14;  Walker  v.  Dennison,  signment  for  benefit  of  creditors,  see 
86  111.  142;  Bonney  v.  Smith,  17  111.  Oakley  v.  Hebbard,  1  Pinn.  674;  44 
531;  Gilbert  v.  Holmes,  64  111.  549;  Am.  Dec.  425,  and  note  427;  Scull  r. 
Mansfield  v.  Mansfield,  6  Conn.  559;  Reeves,  3  N.  J.  Eq.  8;  29  Am.  Dec. 
16  Am.  Dec.  76;  Goodman  v.  Bowden,  703.  A  power  to  confess  judgment 
54  Me.  424;  Hutchins  v.  Hebbard,  34  given  by  defendant  to  plaintiffs  attor- 
K.  Y.  24;  Hunt  v.  Kousmanier,  8  ney  is  not  revocable:  Wassell  v.  Rear- 
Wheat.  174  (see  Tharp  v.  Brenneman,  don,  11  Ark.  705;  54  Am.  Dec.  245. 
41  Iowa,  251,  as  to  what  is  not  such  an  *  Hunt  v.  Rousmanier,  8  Wheat, 
interest);  Knapp  v.  Alvord,  10  Paige,  174. 

205;  40  Am.  Dec  241;  Beecher  v.  *  Ex  parte  Smither,  1  Dea.  413. 
Bennett,  1 1  Barb.  380.  That  the  par-  6  Blackstone  v.Buttermorc,  53  Pa.  St. 
ties  are  partners  does  not  raise  the  266;  Walker  v.  Dennison,  86  111.  142; 
inference  of  an  interest  within  the  Barr  v.  Schroeder,  32  Cal.  609;  Hart- 
above  rale:  Travers  v.  Crane,  15  Cal.  ley's  Appeal,  53  Pa.  St.  312;  82  Am. 
12;  Creager  v.  Link,  7  Md.  267.  Dec.  758;  Darrow  t;.  St.  George,  8  C6L 

1  Wilde,  C.  J.,  in  Smart  v.  Sanders,  592;    State  v.  Walker,  88  Mo.   279; 

5  Com.  B.  895.     A  power  of  attorney  contra,  Merry  v.  Lynch,  68  Me.  94. 
to  collect  and  distribute  money  is  not        6  Marziou  v.   Pioche,   8    Cal.    522; 

revocable  after  its  part  execution  of  United    States   v.  Jarvis,   Dav.   274; 

the  collection  of  the  money:  Watson  Spear  v.  Gardner,  16  La.  Ann.  383. 
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ble  by  the  act  of  the  party  giving  it.1  Equity  will  restrain 
the  revocation  of  a  power  of  attorney,  coupled  with  an 
interest,  upon  unequivocal  proofs,  and  enable  the  attorney 
to  execute  the  trusts.2  A  power  to  sell  and  receive  the 
proceeds  above  a  certain  sum  by  way  of  commission  is 
not  a  power  coupled  with  an  interest  which  cannot  be  re- 
voked.3 And  even  if  the  appointment  states  that  it  is 
irrevocable,  this  does  not  prevent  its  revocation  by  the 
principal,  unless  it  is  founded  on  a  consideration,  or  the 
agent  has  an  interest  in  its  execution.4  And  though 
the  agent  is  appointed  under  seal,  his  authority  may  be 
revoked  by  parol.5  And  even  without  a  formal  declara- 
tion, the  revocation  of  the  authority  of  the  agent  may  be 
implied  from  circumstances;6  as  for  example,  appointing 
another  person  to  do  the  same  act.7  But  giving  an  addi- 
tional power  to  one  of  two  agents  does  not  revoke  the 
authority  of  the  other.8 

Illustrations.  —  A  gives  B  an  order,  but  countermands  it 
before  it  is  acted  on.  Held,  that  he  is  not  responsible  for  what 
B  does  under  it:  Tucker  v.  Lawrence,  56  Vt.  467.  The  owner  of 
land  containing  iron  ore  authorized  an  agent  in  writing  to  sell 
the  land,  the  agent  agreeing  to  transport  specimens  of  the  ore 
to  England,  and  to  receive  as  compensation  "  an  undivided  one 
fourth  in  the  proceeds  of  sale,  when  sold  as  aforesaid."  Held, 
that  the  agent's  authority  was  not  coupled  with  an  interest, 

1  Kindig  v.  March,  15  Ind.  248.  74;  47  Am.  Dec.  341;  Pickler  v.  State, 

2  Posten  v.  Rosette,  5  Cal.  467;  Hyn-    18  Ind.  266. 

eon  v.  Noland,  14  Ark.  710;  Barr  v.  e  Wallace  v.  Goold,  91  111.  15;  Reid 
Schroeder,  32  Cal.  609;  Bonney  v.  v.  Latham,  40  Conn.  452;  Copeland  v. 
Smith,  17  HI.'  531;  Hutchina  v.  Heb-  Mercantile  Ins.  Co.,  6  Pick.  108. 
bard,  34  N.  Y.  24;  Brookshire  v.  Von-  T  Morgan  v.  Stell,  5  Binn.  305;  Cope- 
cannon,  6  Ired.  231;  Wheeler  v.  land  v.  Ins.  Co.,  6  Pick.  198;  contra, 
Knaggs,  8  Ohio,  169;  Hartley's  Ap-  Davol  v.  Quimby,  11  Allen,  208. 
peal,  53  Pa.  St.  212;  82  Am.  Dec.  758;  8  Cuahman  v.  Glover,  11  HI.  600;  52 
Blackstone  v.  Buttermore,  53  Pa.  St.  Am.  Dec.  461.  A  person  sends  to  a 
266.  bank  a  note  for  collection.  He  after- 
8  Simpson  v.  Carson,  11  Or.  361.  wards  demands  it  back.  This  is  a 
4  Knapp  v.  Alvord,  10  Paige,  205;  revocation:  Potter  v.  Merchants'  B'k, 
40  Am.  Dec.  241;  Marfield  v.  Douglas,  28  N.  Y.  641;  86  Am.  Dec.  273.  An 
1  Sand.  360;  McGregor  v.  Gardner,  agent  is  employed  to  sell  some  prop- 
14  Iowa,  326;  Blackstone  v.  Butter-  ertv.  He  afterwards  sells  it  himself, 
more,  53  Pa.  St.  266;  Walker  v.  Den-  This  is  a  revocation:  Torre  v.  Thiele, 
nison,  86  HI.  142.  25  La.  Ann.  418. 
6  Brookshire  v.  Brookshire,  8  Ired. 
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and  was  revocable  at  any  time  before  sale:  Chambers  v.  Seay,  73 
Ala.  372.  A  person  who  had  promised  an  agent  a  certain  sum,  if 
he  found  a  purchaser  for  his  land  within  a  month,  revoked  the 
agent's  authority.  Before  the  expiration  of  the  month,  but 
after  the  revocation,  the  agent  found  a  purchaser.  Held,  that 
he  could  not  recover  the  sum  promised:  Brown  v.  Pfoor,  38  Cal. 
550.  B.  delivered  his  note,  with  S.  as  security,  to  his  creditor, 
who  had  demanded  payment,  to  get  it  discounted  and  pay  him- 
self from  the  proceeds;  the  creditor  took  the  note,  and  said  he 
would  get  it  discounted  if  he  could,  but  refused  to  promise  not 
to  sue.  Held,  that  the  creditor  took  a  power  coupled  with  an 
interest  which  could  not  be  revoked:  Wheeler  v.  Slocumb,  16 
Pick.  52.  One's  appointment  as  general  agent  of  a  life  insur- 
ance company,  held,  to  import  a  revocation  of  his  special 
agency  thereof:  Rapier  v.  La.  Equit.  Life  Ins.  Co.,  57  Ala.  101. 
Money  is  paid  by  A  into  the  hands  of  B  to  remain  at  the  dis- 
posal of  C.  Held,  that  the  right  to  that  money  continues  in  A 
until  B  gives  and  C  takes  credit  for  it,  or  B  actually  pays  it  to 
C;  up  to  this  period  B  is  the  agent  of  A  only,  and  A  may 
countermand  the  authority  to  make  payment:  Howard  College 
v.  Pace,  15  Ga.  486.  A  power  to  sell  a  vessel  is  given  to  P. 
Afterwards  the  principal  gives  a  letter  to  P.  and  A.,  committing 
the  vessel  and  cargo  to  their  care,  and  adding,  "we  wish  the 
vessel  to  be  sold  if  it  can  be  done  at  such  price  as  you  think 
reasonable."  Held,  that  P.  cannot  sell  without  A.'s  concurrence: 
Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  198.  A  person  puts  his 
property  in  the  hands  of  two  or  more  brokers  to  sell.  He  noti- 
fies one  of  them  of  his  change  of  purpose,  and  proceeds  to  im- 
prove his  property  in  a  manner  inconsistent  with  a  desire  to  sell. 
Held,  not  a  revocation  of  authority  as  to  the  others:  Lloyd  v. 
Mathews,  51  N.  Y.  124.  In  a  suit  for  specific  performance,  it  ap- 
peared that  A,  as  agent  of  B,  sold  land  to  C,  and  took  his  notes. 
Afterwards  B  appointed  D  his  agent  to  sell  the  land;  C  there- 
upon agreed  to  give  up  his  first  contract,  and  buy  of  D  for  a 
larger  sum,  and  afterwards  C  paid  the  original  notes  to  A  in 
whose  hands  they  had  remained.  Held,  that  C  had  notice  of 
the  revocation  of  the  first  agency  by  the  creation  of  the  second, 
and  that  the  payment  to  A,  which  never  came  to  the  vendor, 
did  not  entitle  the  vendee  to  maintain  the  suit:  Clark  v.  Mul- 
lenix,  11  Ind.  532.  A  and  B  agreed,  "in  consideration  of  the 
services  and  payments  to  be  mutually  rendered,"  that  for  seven 
years,  or  as  long  as  A  should  continue  to  carry  on  business  at  the 
town  of  Liverpool,  A  should  be  the  sole  agent  there  for  the  sale 
of  B's  coals,  and  that  B  would  not  employ  any  other  agent  there 
for  that  purpose.  There  were  stipulations  in  the  agreement 
that  B  should  have  the  entire  control  over  the  prices  for  which, 
and  the  credits  at  which,  the  coals  were  to  be  sold;  and  that,  if 
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A  could  not  Bell  a  certain  amount  per  year,  or  B  could  not  sup- 
ply a  certain  amount  per  year,  either  party  might,  on  notice, 
put  an  end  to  the  agreement.  At  the  end  of  four  years  B  sold 
the  colliery  itself.  In  an  action  by  A  for  damages  for  breach 
of  the  agreement  thereby  occasioned,  held,  that  the  action 
was  not  maintainable;  for  that  the  agreement  did  not  bind  the 
colliery  owner  to  keep  his  colliery,  or  to  do  more  than  employ 
the  agent  in  the  sale  of  such  coals  as  he  sent  to  Liverpool: 
Rhodes  v.  Forwood,  1  L.  R.  App.  Cas.  256;  24  Week.  Rep.  1078; 
34  L.  T.,  N.  S.,  890  (H.  L.);  reversing  33  L.  T.,  N.  S.,  314;  31 
L.  T.,  N.  S.,  61. 

§  45.  By  Act  of  Agent.  — An  agency  may  be  dissolved 
by  the  renunciation  of  the  agent.1  But  if  the  agency  has 
been  undertaken  for  a  valuable  consideration,  the  agent 
will  be  liable  for  such  damages  as  the  principal  may  suffer 
thereby;2  and  the  same  is  true  of  a  gratuitous  under- 
taking which  has  been  partly  performed.3  An  agent  who 
is  wanting  in  fidelity  forfeits  his  right  to  his  place,  what- 
ever may  be  the  nature  of  his  default,  and  whether  it  is 
or  is  not  a  source  of  injury  to  his  principal.4  The  change 
of  the  name  of  a  firm  does  not  operate  to  annul  an  agency 
conferred  upon  the  same  persons  under  another  name.6 

An  agent  had  authority  to  sell  and  tried  to  sell  a  slave,  but 
failed,  and  then  attempted  to  run  off,  dispose  of,  and  conceal 
the  negro.  Held,  to  be  an  absolute  abandonment  and  renun- 
ciation of  his  agency:  Case  v.  Jennings,  17  Tex.  661.  An  agent, 
under  a  contract  as  a  book  canvasser,  wrote  to  his  principal 
that  he  had  determined  to  sell  out  and  give  up  the  business, 
and  that  if  the  principal  wanted  it,  to  come  or  send.  Held, 
that  the  principal,  after  having  made  a  fair  attempt  to  settle, 
and  having  reason  to  suspect  the  agent's  good  faith,  was  justi- 
fied in  treating  the  agency  as  abandoned,  and  in  appointing 

1  Case    v.  Jennings,    17  Tex.   661;  Lans.  5;  Benden  v.  Manning,  2  N.  H. 

Barrows  v.  Cash  way,   37  Mich.  481;  289;  Thome  v.  Deas,  4  Johns.  84;  Bar- 

Conrey  v.  Brandegee,  2  La.  Ann.  132;  rows  v.  Cnshway,  37  Mich.  481;  that. 

Coffin  v.  Landis,  5  Phila.  176.    So  the  the  agent  must  give  the  principal  rea- 

misconduct  of  the  agent  may  dissolve  son  able  notice:  United  States  v.  Jar  vis, 

the  agency:  Henderson  v.  Hydraulic  Davies,  274. 

Works,   9  Phila.    100;    Wharton    on  8  Evans  on  Agency,  86. 

Agcncv,  sec.  108.  *  Henderson  v.  Hydraulic  Works,  9 

a  Gill  v.  Middleton,  106  Mass.  479;  Phila.  100. 

7  Am.  Rep.  548;  White  v.  Smith,  6  6  Billingaleyr.  Dawson,  27  Iowa,  210. 
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another  agent,  and  that  a  6ale  of  the  list  of  subscribers  after- 
wards by  the  former  agent,  or  an  attempt  on  his  part  to  release 
them,  was  invalid:  Stoddart  v.  Key,  62  How.  Pr.  137. 

§  46.  By  Death  of  Principal.— The  death  of  the  prin- 
cipal revokes  the  agent's  authority1  unless  the  power  is 
coupled  with  an  interest.2  But  a  power  even  coupled 
with  an  interest,  if  expressly  conditioned  to  be  executed 
during  the  principal's  life,  ceases  at  his  death.8  The  au- 
thority of  a  subagent,  where  it  emanates  from  the  prin- 
cipal, is  not  affected  by  the  death  of  the  agent,  from 
whom  he  received  the  appointment.4  An  authority  dele- 
gated to  an  attorney,  from  three  trustees  having  a  power 
coupled  with  an  interest,  and  from  the  survivors  and  sur- 
vivor of  them,  to  sell  and  convey  lands,  is  not  revoked  by 
the  death  of  one  of  the  trustees.  Such  delegation  being 
joint  and  several,  the  attorney  is  invested  with  the  full 

1  Lincoln  v.  Emerson,  108  Mass.  87;  Alvord,  10  Paige,  205;  40  Am.  Dee. 
Davis  v.  Windsor  Savings  Bank,  46  241;  Gilbert  v.  Holmes,  64  111.  648; 
Vt.  728;  Hunt  v.  Rousmanier,  8  Hunt  v.  Rousmanier,  8  Wheat.  171; 
Wheat.  174;  Lewis  v.  Kerr,  17  Iowa,  Hockett  v.  Jones,  70  Ind.  227;  Leavitt 
83;  Primm  v.  Stewart,  7  Tex.  178;  v.  Fisher,  4  Duer,  1;  Houghtaling  v. 
Gale  r.  Tappan,  12  N.  H.  145;  37  Am.  Marvin,  7  Barb.  412;  Wilson  v.  Stew- 
Dec  195;  Cleveland  v.  Williams,  29  art,  5  Pa.  L.  J.  450;  Bergin  v.  Ben- 
Tex.  204;  94  Am.  Dec.  274;  Coney  v.  nett,  1  Caines  Cas.  1;  2  Am.  Dec.  281: 
Saunders,  28  Ga.  511;  Saltmarsh  v.  Yates  v.  Prow,  11  Ark.  58;  Cleveland 
Smith,  32  Ala.  407;  Salt  v.  Galloway,  v.  Williams,  29  Tex.  204;  94  Am.  Dec. 
4  Pet.  335;  Yerrington  v.  Greene,  7  274. 

R,  I.  589;  84  Am.  Dec.  578;  Jenkins  8  Staples  v.  Bradbury,  8  GreenL  181; 
r.  Atkins,  1  Humph.  294;  34  Am.  23  Am.  Dec.  494.  The  rule  that  the 
Dec.  649;  Huston  v,  Cantrel,  1 1  Leigh,  death  of  an  agent  acting  under  a  let- 
136;  Michigan  Ins.  Co.  v.  Leavenworth,  ter  of  attorney,  containing  a  power  of 
30  Vt  11;  McDonald  v.  Black,  20  Ohio,  substitution,  acts  as  a  revocation  of 
185;  55  Am.  Dec.  448;  Eastonv.  Ellis,  the  authority  of  an  agent  substituted 
1  Handy,  70;  Wilson  v.  Edmonds,  24  by  him  under  the  power,  —  applied  in 
N.  H.  517;  Boone  v.  Clark,  3  Cranch  case  of  the  death  of  one  empowered  to 
C.  C.  389;  Bank  of  Washington  v.  buy  and  sell  stocks  who  had  substi- 
Pierson,  2  Wash.  C.  C.  685;  Scruggs  tuted  his  son  to  act  for  him:  Lehigh 
v.  Drover,  31  Ala.  274;  McGriff  t;.  Coal  etc.  Co.  v.  Mohr,  83  Pa.  St.  228; 
Porter,  5  Fla.  373;  Smith  v.  Smith,  1  24  Am.  Rep.  161. 
Jones,  135;  59  Am.  Dec  581;  Clay-  *  Smith  v.  White,  5  Dana,  376.  In 
ton  v.  Merritt,  52  Miss.  353.  The  Carriger  v.  Whittington,  26  Mo.  311, 
rule  is  the  same  where  the  death  is  72  Am.  Dec.  212,  the  representatives 
not  certainly  known,  but  is  presumed  of  a  deceased  principal  were  held  en- 
from  long  absence:  Primm  v.  Stew-  titled  to  recover  of  an  agent  purchase- 
art,  7  Tex.  178.  money  received  by  him  on  an  author- 

3  Merry  v.  Lynch,  68  Me.  94;  Bon-  ized  sale  made  by  him,  but  after  the 

ney  v.  Smith,  17  HI.  531;  Knapp  v.  principal's  death  unknown  to  him. 
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powers  of  the  surviving  trustees,  so  as  to  pass  both  the 
beneficial  and  the  legal  estates.1  The  rule  that  the  acts 
of  an  agent,  after  the  death  of  his  principal,  are  void,  only 
applies  to  acts  which  must  be  done  in  the  name  of  the 
principal,  and  not  to  those  which  the  agent  may  do  in 
his  own  name.  Thus  the  executor  of  A  cannot  recover 
from  B  money  received  by  the  latter,  in  discharge  of 
notes  given  by  C,  the  agent  of  A  to  secure  advances  made 
by  B  to  C,  as  such  agent,  A's  death  having  taken  place 
unknown  to  both  parties,  before  the  advances  were  made.2 
And  where,  by  indorsement  for  collection,  authority  is 
given  to  an  agent  to  sue  in  his  own  name  on  negotiable 
paper,  the  legal  title  in  trust  is  transferred,  and  the  au- 
thority to  collect  is  not  revoked  by  the  death  of  the  prin- 
cipal and  owner.8  So  the  dissolution  of  a  partnership 
revokes  an  agency,4  but  not  a  mere  change  in  the  firm 
name.5 

Illustrations.  —  Defendant  was  given  certain  notes  to  collect, 
which  did  not  mature  till  after  the  giver's  death.  Held,  that  his 
authority  terminated  with  the  death,  and  that  he  was  not  liable 
for  failure  to  collect,  though  during  the  delay  the  makers  became 
insolvent:  Darr  v.  Darr,  59  Iowa,  81.  The  power  of  an  agent, 
under  an  agreement  to  sell  a  lot  of  bricks,  pay  a  certain  lien 
for  making,  etc.,  and  certain  notes  he  held  against  the  princi- 
pal, and  return  him  the  overplus  of  the  proceeds,  held,  not  to 
be  extinguished  by  the  death  of  the  principal,  and  to  entitle 
the  agent  to  pay  his  own  notes  in  full,  although  other  creditors 
of  the  estate  received  only  a  percentage:  Merry  v.  Lynch,  68  Me. 
94.  A  retainer  under  a  contract  to  endeavor  to  sell  goods  on 
behalf  of  the  owner,  on  the  terms  of  receiving  a  stipulated  sum 
in  the  event  of  the  sale,  but  nothing  in  the  case  of  failure, 
held,  revocable  by  the  employer  before  sale,  even  after  en- 
deavors have  been  made,  and  is  revoked  in  law  by  his  death 
after  such  endeavors;  so  that  even  if  his  personal  representative 
confirms  the  sale  under  such  contract,  he  will  not  (unless  he 
knows  of  and  confirms  the  terms  of  the  contract),  be  liable  to 
pay  the  stipulated  sum:  Campanari  v.  Wbodburn,  15  Com.  B.  400. 

1  Wilson  v.  Stewart,  5  Pa,  L.  J.450.  *  Schlater  v.  Winpenny,  75  Pa.  St 

1  Dick  v.  Page,  17  Mo.  234;  67  Am.  321. 

Dec.  267.  *  Billingsley  v.   Dawson,   27  Iowa, 

*  Moore  v.  Hall,  48  Mich.  143.  210. 
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R.  B.,  having  been  stabbed  by  L.,  requested  his  brother  E.  6. 
to  employ  counsel  and  prosecute  L.  for  the  offense,  and  told 
him  that,  whether  he  lived  or  died,  he  should  be  paid.  R.  B. 
died;  and  after  his  death  E.  B.  employed  counsel  and  prose- 
cuted L.,  and  paid  therefor  $175,  to  recover  which  sum  he 
brought  his  action  against  R.  B.'s  administrator.  Held,  that 
R.  B.  dying  before  E.  B.  had  acted  on  his  request,  the  request 
was  revoked  by  his  death:  Jones  v.  Beall,  19  Ga.  171.  A  de- 
livered a  note  to  B  and  C,  attorneys,  for  collection,  taking  their 
receipt  therefor.  After  B's  death,  the  note  was  collected  by  C, 
the  surviving  partner.  Suit  against  C  and  the  administra- 
tor of  B  to  recover  the  money  collected.  Held,  that  the  re- 
lation between  the  parties,  which  was  that  of  principal  and 
agent,  was  terminated  on  the  death  of  B,  and  his  estate  cannot 
be  charged  for  the  subsequent  misconduct  of  C:  Johnson  v. 
Wilcox,  25  Ind.  182.  A,  wishing  to  go  abroad  for  his  health, 
gives  B  control  of  his  property,  with  a  power  of  attorney  au- 
thorizing him  to  take  the  entire  management  of  the  business. 
and  if  necessary  sell  the  property  to  pay  certain  notes  indorsed 
by  B.  Held ,  that  the  power  of  sale  being  coupled  with  B's  in- 
terest as  indorser  may  be  exercised  after  A's  death:  Knapp  v. 
Alvord,  10  Paige,  205;  40  Am.  Dec.  241. 

§  47.  By  Death  of  Agent. — And  the  death  of  the  agent 
terminates  the  agency,1  but  does  not  affect  the  authority 
of  a  subagent.2  But  the  death  of  an  agent  acting  under 
a  power  of  attorney  giving  a  right  of  substitution  re- 
vokes the  authority  of  a  subagent  appointed  under  such 
power.'  And  where  the  agent  is  a  partnership,  the  death 
of  one  partner  terminates  the  agency;4  the  rule  being 
that  where  a  power  is  given  to  two  the  death  of  one  re- 
vokes it.6  Where  a  commission  vests  power  in  two  with- 
out words  of  survivorship,  and  one  of  them  dies,  unless 
there  is  a  subsequent  recognition  by  the  principal  of  the 
survivor  as  agent  his  acts  will  not  bind  the  principal.6 

1  Merrick'a  Estate,  8  Watts  &  S.  nena,  3  Watts  &  S.  79;  Watt  v.  Watt, 

402;  Page  v.  Allison,  1  Brev.  495;  2  2  Barb.  Ch.  371. 

£m   Dec.  632;  City  Council  v.  Dnn-  *  Martine  v.  International  Fire  Ins. 

can,  3  Brev.  386;  Jackson  Ins.  Co.  v.  Co.,  53  N.  Y.  337;  13  Am.  Rep.  529. 

Partee,  9  Heisk.  296;  Judson  v.  Love,  6  Hartford  Ins.  Co.  v.  Wilcox,  57  111. 

35  CaL  463.  180. 

1  Smith  v.  White,  5  Dana,  376.  6  Hartford  Fire  Ins.  Co.  v.  Wilcox, 

*LehighCoalCo.v.Mohr,83Pa.St.  57  HL  180. 
228;  24  Am.  Rep.  161;  Peries  v.  Ayci- 
Vou  L— 5 
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Illustrations. — One  member  of  a  firm ,  who  were  agents  of  an 
insurance  company,  died.  Held,  that  the  agency  was  thereby 
terminated,  and  that  receipts  subsequently  given  to  the  insured, 
signed  by  the  survivor  as  survivor,  were  notice  to  him  of  the 
termination,  so  that  subsequent  payments  on  such  receipts  were 
not  made  to  the  companjrs  agent:  Martins  v.  International  Life 
Aasur.  Soc,  62  Barb.  181;  53  N.  Y.  339;  13  Am.  Rep.  539.  By 
a  contract  between  a  planter  and  a  factor  or  commission  mer- 
chant, the  latter  binds  himself  to  furnish  supplies  for  the  work- 
ing of  the  plantation  and  to  receive  and  sell  the  products  of 
the  place  for  the  benefit  of  the  planter.  Held,  a  contract  of 
agency;  and  terminated  by  the  death  of  the  agent:  Skiff  v. 
Lesseps,  22  La.  Ann.  185. 

• 

§  48.  By  Bankruptcy  of  Principal. — The  authority  of 
the  agent  ceases  on  the  bankruptcy  of  the  principal;  he 
has  no  authority  after  that  to  receive  or  pay  the  princi- 
pal's money.1  It  is  otherwise,  however,  as  to  property  or 
rights  which  do  not  pass  from  the  bankrupt  by  the  bank- 
ruptcy, but  continue  to  remain  in  him;2  and  also  where 
the  power  is  coupled  with  an  interest.' 

§  49.  By  Bankruptcy  of  Agent. — And  likewise  the 
bankruptcy  of  the  agent  dissolves  the  agency,4  except  as 
to  the  execution  of  formal  acts  which  pass  no  interest.5 

§  50.  By  Marriage  of  Principal. — The  marriage  of 
the  principal  revokes  the  agency;6  but  the  marriage  of 
the  agent  does  not.7  Where  a  woman  retains  the  right 
to  administer  her  paraphernal  property  without  her  hus- 
band's assistance,  her  marriage  will  not  revoke  the  pow- 

1  Evans  on  Agency,  89;  In  re  Dan-  ney  by  a  single  man  to  sell  his  home, 

iels,  13  Nat.  Bank.  Keg.  46;  Parker  v.  It  was  held  revoked  by  his  marriage: 

Smith,  16  East,  382;  Ogden  v.  Gilling-  McCan  v.  O'Ferrall,  S  Clark  &  F.  30; 

ham,  Bald.  38.  Charnley  v.  Winstanby,  5  East,  266; 

8  Story  on  Agency,  sec.  482;  Whar-  Wamhale  v.  Foote,  2  Dak.  1.    These 

ton  on  Agency,  sec.  98.  were  cases  of    authorities   given  by 

•  Story  on  Agency,  sec.  483.  femes  sole.    But  where  the  power  is 

4  Audenried  v.   Betteley,   8  Allen,  coupled  with  an  interest,  the  marriage 

302;   Hudson  v.  Granger,  5  Barn.  &  of  the  principal  (feme  sole)  does  not 

Aid.  27.  revoke  it:  Eneu  v.  Clark,  2  Pa.  St. 

6  Story  on  Agency,  sec.  486;  Evans  234;  44  Am.  Dec.  191. 

on  Agency,  92.  7  Story  on  Agency,  sec  486;  Whar- 

6  Henderson  v.  Ford,  46  Tex.  628.  ton  on  Agency,  sec.  109. 
This  was  the  case  of  a  power  of  attor- 
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ers  of  an  agent  previously  intrusted  with  its  adminis- 
tration.1 

§  51.  By  Insanity  of  Principal.  —  The  insanity  of  the 
principal,  preventing  him  from  making  a  valid  contract, 
will  operate  as  a  revocation  of  the  agency.2  It  must  clearly 
appear,  however,  that  the  insanity  was  of  this  kind  before 
an  agency  will  be  judicially  declared  revoked  for  this 
cause.  And  as  to  persons  who  have  dealt  with  the  agent 
in  ignorance  of  the  principal's  insanity,  the  transactions 
will  be  upheld.8  Also  where  the  power  is  coupled  with  an 
interest  it  will  not  be  revoked  by  the  principal's  insanity.4 

§52.  By  Insanity  of  Agent.  —  The  insanity  of  the 
agent  must  revoke  the  authority,  as  it  cannot  be  pre- 
sumed that  the  principal  intended  to  be  represented  by 
one  unable  even  to  contract  for  himself.5 

§  53.  By  Destruction  of  Subject-matter.  —  The  au- 
thority of  the  agent  is  determined  whenever  the  subject- 
matter  of  the  agency  or  the  principal's  power  over  it 
is  at  an  end.6  A  guardian,  for  example,  may  appoint  an 
agent  to  act  for  his  ward;  but  on  the  coming  of  age  of  the 
ward  the  authority  would  be  revoked.7  And  thus,  "  if  the 
agent  is  commissioned  to  sell  a  ship  which  is  subsequently 
destroyed  by  fire,  or  a  race-horse  which  dies,  in  all  these 
cases  his  authority  is  at  an  end." 8  An  assignment  of  a 
judgment  is  a  revocation  of  the  authority  of  the  plaintiff's 
attorney  to  control  it.9 

1  Reynolds  F.Rowley,  2  La.  Ann.  890.  •  Gilbert   v.   Holmes,   64    111.   548; 

s  Motley  v.  Head,  43  Vt  633;  Willis  Walker  v.  Dennison,  86  111.  142;  Bis- 

«.  Manhattan  Co.,  2  Hall,  495;  Davis  sell  v.  Terry,  69  111.  184.     Tho  inabil- 

v.  Lane,  40  N.  H.  156;  MatthiesseD  v.  ity  of  a  corporation  to  continue  in 

McMahon,  38  N.   J.  L.  537;  Hill  v.  business  is  no  excuse  for  its  breach  of 

Day,  34  N.  J.  Eq.  150.  a  contract  with  an  agent  to  serve  it  for 

*  Davis  v.  Lane,  10  N.  H.  156;  Drew  a  specified  time:  Lewis  v.  Atlas  Ins. 
r.  Nunn,  L.  R.  42  Q.  B.  D.  661.  Co.,  61  Mo.  534. 

*  Matthiessen     v.     McMahon,      38  7  Wharton  on  Agency,  sec.  100. 
K.  J.  L.  536.  B  Evans  on  Agency,  100. 

*  Story  on  Agency,  sec.  487;  Evans  •  Trumbull  v.  Nicholson,  27  111.  149. 
on  Agency,  100. 
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Illustrations.  —  The  inhabitants  of  a  town  authorized  the 
treasurer  to  borrow  money  to  pay  a  certain  tax.  The  tax  was 
subsequently  reported  without  the  loan.  The  authority  of  the 
agent  to  borrow  ceased  thereon:  Benoit  v.  Conway ,  10  Allen, 
528.  A  person  employs  several  agents  to  sell  his  land.  One  of 
them  sells  the  land.  This  is  a  revocation  of  the  authority  of 
the  others:  Ahern  v.  Baker,  34  Minn.  98.  One  was  appointed, 
under  a  statute,  an  agent  of  the  state  to  collect  certain  claims 
against  the  United  States,  and  was  to  be  compensated  out  of 
the  amount  collected.  Held,  that  his  appointment  was  revoked 
by  a  repeal  of  the  statute:  State  v.  Walker,  88  Mo.  279. 

§  54.  By  War. — War  between  the  country  of  the  prin- 
cipal and  that  of  the  agent  terminates  the  agency,  accord- 
ing to  some  cases;  while  according  to  others,  it  does  not.1 
But  the  captivity  of  a  prisoner  of  war  cannot  affect  a  power 
given,  when  he  was  free,  to  an  agent.2 

Illustrations. — A  citizen  of  Mississippi,  shortly  before  the 
fall  of  New  Orleans,  committed  to  an  agent  there  to  sell  certain 
bills  of  exchange,  which,  six  days  after  the  fall,  he  sold  for  confed- 
erate money.  Held,  that  the  agent's  authority  was  not  revoked 
by  the  surrender  of  the  city:  Murrell  v.  Jones,  40  Miss.  565.  The 
owner  of  a  farm  in  Mississippi  removed  to  Texas  during  the 
late  war,  and  left  an  agent  to  supervise  and  carry  on  his  farm. 
Held,  that  such  agency  was  not  terminated  by  the  federal  occu- 
pancy of  the  territory  in  which  the  farm  was  situated,  and  that 
a  contract  entered  into  between  such  agent  and  the  federal  au- 
thorities to  carry  on  the  farm,  and  work  freedmen  thereon,  did 
not  terminate  the  agency,  or  give  the  agent  any  power  to  de- 
feat the  interest  of  his  principal  by  claiming  the  proceeds  of 
the  farm;  but  what  he  did  on  the  farm  he  did  as  agent,  and 
the  products  of  the  farm  belonged  to  the  principal:  Shelby  v. 
Offutt,  51  Miss.  128. 

§  55.  When  Revocation  Takes  Effect. — The  revoca- 
tion by  the  act  of  the  principal  takes  effect  as  to  the 

1  Blackwell  v.  Willard,  65  N.  C.  555;  Darling  v.  Lewis,  11  Heisk.  125;  Rob- 

6  Am.  Rep.  749;  Howell  v.  Gordon,  40  inson  v.   International    Ins.   Co.,  42 

Ga.  302;  Conley  v.  Burson,  1  Heisk.  N.  Y.  547;  1  Am.  Rep.  490;  Manhat- 

145;  Ins.  Co.  v.  Davis,  95  U.  S.  425;  tan  Life  Ins.  Co.  v.  Warwick,  20  Graft. 

contra,  Maloney  v.  Stephens,  1 1  Heisk.  614;  3  Am.  Dec  218. 
738;  Jones  v.  Harris,   10  Heisk.  98;        >  Pope  v.  Chafee,  14  Rich.  Eq.  69. 
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agent  from  the  moment  he  receives  notification  of  it,1 
and  as  to  third  persons  only  from  the  time  when  it  is 
made  known  to  them.2  Acts  of  an  agent,  done  after 
the  revocation  of  his  agency,  bind  both  his  principal 
and  himself,  so  far  as  they  regard  third  persons  who 
have  had  no  notice  of  the  revocation.8  Notice  by  the 
principal  to  third  persons  of  the  contents  of  a  written 
agreement  with  the  agent  terminating  the  agency  is 
sufficient  notice  of  its  termination.4  But  where  the 
agent  is  a  special  one  having  authority  to  do  only  a 
particular  act,  notice  to  third  parties  of  the  revoca- 
tion is  not  necessary.*  Third  persons  have  no  just  right 
to  conclude  that  a  new  agency  had  been  established 
after  they  have  been  notified  by  the  principal  that  the 
former  agency  had  ceased,  from  the  fact  that  the  agent 
was  conducting  business  as  formerly.6-  As  to  the  time 
when  the  revocation  by  the  death  of  the  principal  takes 
effect,  the  rule,  as  established  by  the  great  weight  of  au- 
thority is,  that  the  revocation  is  instantaneous,  both  as  to 
the  agent  and  third  parties,  on  the  death  of  the  principal, 
even  as  to  acts  of  the  agent  before  he  obtains  knowledge 
of  the  decease.7    In  a  few  states,  however,  the  more  rea- 

1  Story  on  Agency,  sec.  470;  Neile  Star  etc.  Mining  Co.,  36  CaL  571;  95 

v.  United  States,   7  Ct.  of  CI.   535;  Am.  Dec.  209. 

Jones  r.  Hodgkins,  61  Me.  480;  Rob-  9  Lamothev.  St.  Louis  etc.  B.  R.Co., 

ertaon  v.  Cloud,  47  Miss.  208.  17  Mo.  204;  Hancock  v.  Byrne,  5  Dana, 

3  Rice  v.  Barnard,  127   Mass.  241;  514;    Beard  v.  Kirk,   11  N.  H.  398; 

Meyer  v.  Hebner,  96  111.  400;  Bras-  Harris  v.  Cuddy,  21  La.  Ann.  388. 

well  v.  Ins.  Co.,  75  N.  C.  8;  Ulricb  v.  *  Van  Dusen  v.  Mining  Co.,  36  CaL 

McCormick,   66  Ind.  243;    Claflin  v.  571;  95  Am.  Dec.  209. 

Lenheim,  66   N.   Y.   301 ;    McNeilly  6  Watts  v.  Kavanaugh,  35  Vt.  34. 

v.  Continental  Ins.  Co.,  66  N.  Y.  23;  •  Van  Dusen  v.  Mining  Co.,  36  CaL 

Robertson    v.   Cloud,   47    Miss.   208;  571;  95  Am.  Dec.  210. 

Beard  v.  Kirk,  11  N.  H.  397;  Wright  7  Clayton  v.  Merritt,  62  Miss.  353; 

v.  Herrick,  128  Mass.  240;   Hatch  v.  Riggs  v.  Caye,  2  Humph.  350;  37  Am. 

Coddington,  95  U.  S.  48;  Barkley  v.  Dec  559;  Gale  v.  Tappan,  12  N.  H.  145; 

R.  Co.,  71  N.  Y.  205;  Rice  v.  Isham,  37  Am.  Dec.  194;  Harper  v.  Little,  2 

4  Abb.  App.  37;  Morgan  v.  Still,  5  Me.  14;   11  Am.  Dec.  25;  Sraout  v. 

Binn,  305;  Tier  v.  Lampson,  35   Vt.  Iberry,  10  Mees.  &  W.  1;  Gait  v.  Gal- 

179;  82  Am.  Dec.  634;  Diversy  v.  Kel-  loway,  4  Pet.  332;  Clark  v.  Courtney, 

lo<r<r,  44  111.   114;  92  Am.   Dec.   154;  5  Pet.  319;   Ferris  v.  Irving,  28  Cal. 

Capen  v.  Pacific  Mut.  Ins.  Co.,  25  N.  J.  645;  Cleveland  v.  Williams,  29  Tex.  204; 

L.  67;  64  Am.  Dec.  412;  Van  Dusen  v.  94  Am.  Dec.  274;  Scruggs  v.  Diver,  31 
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sonable  rule  is  adopted  that  acts  bona  fide  executed  by  the 
agent  before  notice  of  his  death,  and  which  do  not  require 
to  be  done  in  the  principal's  name,  are  valid  in  favor  of 
innocent  parties.1 

Illustrations.  —  A  letter  written  by  his  principal  revoking 
the  agency  is  received  by  the  agent  on  Wednesday.  It  was 
written  on  Monday.  The  dissolution  of  the  agency  dates  from 
Wednesday,  even  though  it  was  mailed  on  Monday:  Robertson  v. 
Cloud,  47  Mass.  208.  An  agent's  authority  has  been  withdrawn, 
but  parties  owing  the  principal  pay  their  debts  to  the  agent,  not 
knowing  of  the  revocation.  The  payments  bind  the  principal: 
Packer  v.  Locomotive  Works,  122  Mass.  484;  Insurance  Co.  v.  Mc- 
Cain, 96  U.  S.  84.  A  had  long  been  in  business  for  himself,  and 
his  name  was  on  his  sign.  He  was  old,  and  his  sons  carried  on 
the  business.  A  selling  agent  booked  the  sons'  order  as  an  order 
from  A,  and  then  altered  it  at  the  sons'  request,  they  saying 
that  if  A  left  the  firm  before  the  goods  were  snipped  they  would 
give  notice.  They  gave  no  notice.  Held,  that  A  was  liable  for 
the  goods:  Foellinger  v.  Lehy  110  Ind.  238.  The  defendants, 
a  steamboat  company,  had  employed  A  as  steward  on  one  of 
their  boats,  and  A  had,  while  so  employed,  purchased  supplies 
for  the  boat  of  the  plaintiffs  and  others,  by  authority  of  the  de- 
fendants and  on  their  credit.  The  defendants  afterwards  ceased 
to  employ  A  as  steward,  and  advertised  for  proposals  for  con- 
tracts to  board  their  officers  and  crews  at  a  fixed  price  per  week, 
and  to  furnish  the  passengers'  table,  the  contractors  to  furnish 
all  the  supplies  at  their  own  expense,  and  entered  into  such  a 
contract  with  A  for  one  of  their  boats,  and  into  a  similar  con- 
tract with  B  for  another  boat.  The  defendants  gave  no  notice 
to  the  plaintiffs  of  the  change  in  the  manner  of  victualing  their 
boat,  and  did  not  advertise  such  change,  except  by  advertising 
for  proposals  as  above.  A  and  B  afterwards,  without  the  knowl- 
edge of  the  defendants,  purchased  supplies  for  their  respective 
boats  of  the  plaintiffs,  who  were  ignorant  of  their  contracts  with 
the  defendants,  and  the  goods  so  purchased  were,  by  the  direc- 

Ala.  274;  Gleason  v.  Dodd,  4  Met.  333;  York  v.  Vanderhorst,  32  N.  7.  553. 

Nichols  v.  Chapman,  9  Wend.  452;  Jen-  See  an  able  article    sustaining    this 

kins  v.  Atkins,  1  Humph.  294;  34  Am.  view,  6  Cent.  L.  J.  3S3.     By  statute 

Dec.  648;  Davis  v.  Windsor  Bank,  46  in  several  states,  payments  made  to  an 

Vt.  728.  agent  in  ignorance  of  the  principal's 

1  Cassidy  v.  McKenzie,  4  Watts  &  S.  death  are  valid:  R.  C.  Md.  1878,  art. 

282;  39  Am.  Dec.  76;  Wilson  t\  Stew-  44,   sec.   31;    La.   R.   C.    (Voorhies), 

art.  5  Pa.  L.  J.  450;  Dick  v.  Page,  17  1875,  arts.  3032,  3033;  Ga.  R.  S.  1875; 

Mo.  234;  57  Am.  Dec.  267;  Cariger  v.  see  Coney  v.  Saunders,  28  Ga.  511; 

Wellington,  26  Mo.  204;  Ish  v.  Crane,  Cal.  Civ.  Code,  sec.  2356, 
8  Ohio  St.  520;  and  see  Bank  of  New 
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tion  of  A  and  B,  charged  to  the  defendants.  Heldy  that  under 
the  rule  that  where  a  general  authority  has  been  conferred  on 
an  agent,  its  revocation  takes  effect  as  to  third  persons  only 
after  notice,  and  it  is  the  duty  of  the  principal  to  notify  those 
persons  who  have  had  dealings  with  the  agent;  the  defendants 
were  liable  for  the  goods  purchased  by  A,  but  not  for  those  pur- 
chased by  B:  Fellows  v.  Hartford  Steamboat  Co.,  38  Conn. 
197.  Two  agents  of  different  principals  agreed  to  settle  the 
indebtedness  of  each  agent  to  his  principal  by  a  transfer  of 
account,  and  by  a  payment  by  one  agent  to  the  other  of  the 
difference  in  cash.  Before  the  agreement  was  executed,  the 
agency  of  the  one  who  was  to  pay  was  revoked.  Held,  that 
the  arrangement  thus  came  to  an  end,  and  could  not  be  en- 
forced by  the  principal:  Providence  Gas  Burner  Co.  v.  Barney,  14 
xC.  X.  18. 
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2.   The  Authority  Conferred. 
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§  56.  General  and  Special  Agency.  —  Agents  are  either 
general  agents  or  special  agents.  A  special  agency  exists 
where  the  authority  is  to  do  a  single  act.  A  general 
agency  exists  where  the  authority  is  to  do  all  acts  in  any 
particular  trade  or  calling.  Lord  Ellenborough  laid  down 
this  distinction  in  a  case  decided  by  him  in  1812,1  where 
he  said  that  a  general  authority  imports  an  authority 
which  is  derived  from  a  multitude  of  instances,  while  a 
special  or  particular  authority  is  confined  to  a  particular 
instance,  and  this  distinction  is  followed  in  a  multitude 
of  adjudications.3  An  agent  may  be  both  a  general  and 
special  agent,  —  general,  for  example,  as  to  the  manner  of 
buying  and  selling,  and  special  as  to  the  kind  of  property 
to  be  purchased.8  In  cases  of  a  special  agency,  limited  to 
one  transaction,  the  law  raises  no  inference  that  the 
agency  continues  or  extends  to  other  matters  occurring 
years  after.4  An  authority  to  an  agent  to  buy  a  single 
article  of  merchandise  by  one  contract,  or  to  buy  several 
articles  from  a  person  named,  is  a  special  agency;  while 
authority  to  make  purchases  from  any  persons  with  whom 
the  agent  may  choose  to  deal,  or  to  make  an  indefinite 
number  of  purchases,  not  having  in  view  a  single  trans- 

1  Whitehead  v.  Tacket,  15  East,  408.  authorized  by  his  principal  to  execute 

1  Martin  v.  Farnsworth,  49  N.  Y.  a  particular  deed,  or  to  sign  a  particu- 

555;  Beals  v.  Allen,  18  Johns.  363;  9  lar  contract,  or  to  purchase  a  particular 

Am.  Dec.  221;  Rossi  ter  v.  Rossiter,  8  parcel  of    merchandise,   is  a    special 

Wend.  494;  24  Am.  Dec.  62;  Reynolds  agent.     But  a  person  who  is  author- 

v.  Kenyon,  43  Barb.  583;  Andrews  v.  ized  by  his  principal  to  execute  all 

Kneeland,  6  Cow.  354;  Dart  v.  Her-  deeds,  sign  all  contracts,  or  purchase 

coles,  57  HI.  446;  Baxter  v.  Lamont,  all    goods    required    in    a   particular 

GO  HI.  234;  Fatman  v.  Leet,  41  Ind.  trade,  business,  or  employment,  is  a 

133;  Crazan  v.  Smith,  41  Ind.   288;  general  agent  in  that  trade,  business, 

Palmer  v.  Cheney,  35  Iowa,  281;  Wil-  or  employment":  Story  on  Agency, 

lard  v.   Buckingham,   36  Conn.  395;  sec.    17;    Anderson   v.    Coonley,    21 

Ladd  v.  Town  of  Franklin,  37  Conn.  Wend.    279;    Walker    v.    Skipwith, 

53;  Gnlick  v.  Grover,  33  N.  J.  L.  463;  Meigs,  502;  33  Am.  Dec.  161;  Tomlin- 

97  Am.  Dec.  728;  Butler  v.  Maples,  9  son  v.  Callct,  3  Blackf.  436;  Loudon 

Wall.  766;  Golfing  t;.  Merchant,  43  Savings  Bank  v.  Hagerstown  Bank,  36 

Ala.  705;  Atlantic  etc.  R.  R.  Co.  v.  Pa.  St.  498;  78  Am.  Dec.  390;  Cruzan 

Reisner,  18  Kan.  458;  Loudon  Sav-  v.  Smith,  41  Ind.  288;  Lobdell  v.  Baker, 

ings  Society  v.  Hagerstown  Bank,  36  1  Met.  193;  35  Am.  Dec.  358. 

Pa.  St.  498;  78  Am.  Dec  390;  West-  *  Jeffrey  v.  Bigelow,  13  Wend.  518; 

field  Bank  v.  Cornein,  37  N.  Y.  320;  28  Am.  Dec.  476. 

93  Am.  Dec  573.     "  A  person  who  is  *  Reed  v.  Baggott,  5  HI.  App.  257. 
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action,  but  a  number  of  separate  transactions,  consti- 
tutes a  general  agency.1  An  authority  to  bid  in  certain 
property  at  sheriff's  sale,  for  the  principal,  at  a  specified 
sum,  is  a  special  agency;  and  the  party  thus  authorized, 
if  he  bid  a  larger  sum  in  his  own  name,  makes  himself 
responsible  as  a  purchaser,  but  not  his  principal.2  For 
the  acts  of  a  general  agent  within  the  general  scope  of 
his  authority  the  principal  is  bound,  even  though  they 
may  be  in  violation  of  his  instructions;8  while,  ou  the 
other  hand,  the  principal  is  not  bound  by  the  unauthor- 
ized acts  of  a  special  agent,4  for  persons  dealing  with  a 
special  agent  are  bound  to  ascertain  the  extent  of  his 
authority.5 

1  Butler  t>.  Maples,  9  Wall.  766.  Buck,  10  Rich.  352;  70  Am.  Dec.  226. 
3  Matter  of  Dnpps,  4  Pa.  L.  J.  87.  See  City  of  St.  Louis  v.  Gorman,  29 
8  Abbott  v.  Rose,  62  Me.  194;  16  Am.  Mo.  593;  77  Am.  Dec.  586. 
Rep.  427;  Bryant  v.  Moore,  26  Me.  84;  *  Baxter  v.  Lamont,  60  HI.  237; 
45  Am.  Dec.  66;  Adams  Express  Co.  Blackwell  v.  Ketcham,  53  Ind.  184; 
v.  Schlessinger,  75  Pa.  St.  246;  Furnas  National  Iron  Co.  v.  Bruner,  19  N.  J. 
v.  Frankman,  6  Neb.  429;  Anderson  v.  Eq.  331;  Sharp  v.  Brandon,  15  Wend. 
State,  22  Ohio  St.  305;  Adams  Mining  598;  Clark  v.  Folk  Co.,  19  Iowa,  252; 
Co.  v.  Senter,  26  Mich.  73;  Palmer  v.  Ladd  v.  Franklin,  37  Conn.  62;  Ban- 
Cheney,  35  Iowa,  281;  Savage  v.  Rex,  orgee  v.  Hovey,  5  Mass.  11;  4  Am. 
9  N.  H.  263;  Farmers'  Bank  v.  Butch-  Dec.  17;  Pursley  t;.  Morrison,  7  Ind. 
ers'B'k,  16 N.  Y.  148;Cruzan*.  Smith,  356;  63  Am.  Dec.  424;  Thomas  v.  At- 
41  Ind.  288;  Grafins  v.  Land  Co.,  3  kinson,  38  Ind.  256;  Holcraft  v.  Hol- 
Phila.  447;  Loudon  etc.  Co.  v.  Hagers-  bert,  16  Ind.  258;  Dozier  v.  Freeman, 
town  Bank,  36  Pa.  St.  503;  78  Am.  47  Miss.  647;  Craycraft  v.  Selvage,  10 
Dec.  390;  Daylight  Burner  Co.  v.  Od-  Bush,  696;  Weise's  Appeal,  72  Pa.  St. 
lin,  51  N.  H.  56;  12  Am.  Rep.  45;  351;  Berry  v.  Barnes,  23  Ark.  414; 
Merchants*  Bank  v.  Griswold,  72  N.  Y.  Whiteside  v.  United  States,  93  U.  S. 
472;  28  Am.  Rep.  159;  Eilenberger  v.  147;  Lewis  v.  Commissioners,  12  Kan. 
Insurance  Co.,  89  Pa.  St.  464;  City  286;  Bryant  v.  Moore,  26  Me.  84;  45 
Bank  v.  Kent,  57  Ga.  283;  Commercial  Am.  Dec.  96;  Floyd  Acceptance  Cases, 
Bank  v.  Cortright,  22  Wend.  348;  34  7  Wall.  666;  Silliman v.  Fredericksburg 
Am.  Dec.  317;  Malloy  v.  Barrett,  1  R.  R.  Co.,  27  Gratt.  120;  Callender  v. 
E.  D.  Smith,  243;  Rossiter  v.  Rossiter,  Golson,  37  La.  Ann.  311;  Munn  v.  Com- 
8  Wend.  494;  24  Am.  Deo.  62;  Topham  mission  Co.,  15  Johns.  44;  8  Am.  Dec. 
v.  Roche,  2  Hill,  307;  27  Am.  Dec.  387;  219;  Thompson  v.  Stewart,  3  Conn. 
Scott  v.  McGrath,  7  Barb.  55;  Chase  v.  171;  8  Am.  Dec.  168;  Beals  v.  Allen,  18 
New  York  Cent.  R.  R.  Co.,  26  N.  Y.  Johns.  363;  9  Am.  Dec.  221;  Godloe  v. 
528;  Ayer  v.  Tilden,  15  Gray,  182;  77  Godley,  13  Smedes  &  M.  233;  51  Am. 
Am.  Dec.  355;  McClure  v,  Richardson,  Dec.  159;  McCoy  v.  McKowen,  26 
Rice,  215;  33  Am.  Dec  105;  Hackney  Miss.  487;  59  Am.  Deo.  264;  Sprague 
v.  Insurance  Co.,  4  Pa.  St.  187;  Bry-  v.  Iram,  34  Vt.  155. 
ant  v.  Moore,  26  Me.  84;  45  Am.  Dec.  6  Id. ;  Lumpkin  v.  Wilson,  5  Heisk. 
96;  Barber  v.  Hall,  26  Vt.  112;  60  555;  Thornton  v.  Bryden,  31  111.  200; 
Am.  Dec.  301;  Choteau  v.  Leech,  18  Schenmelpenich  v.  Bayard,  1  Pet.  264; 
Pa.  St.  224;  57  Am.  Dec.  602;  Kinealy  Thacher  v.  Kancher,  2  Cal.  698;  Bell 
v.  Burd,  9  Mo.   359;  Carmichael  v.  v.  Offutt,  10  Bush,  632;  Earp  v.  Rich- 
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But  what  is  a  special  authority  as  between  principal 
and  agent  may  have  all  the  effects  of  a  general  authority 
as  to  third  persons,  the  rule  being  that  while  the  princi- 
pal is  not  bound  by  the  act  of  a  special  agent  beyond  his 
authority, — third  persons,  in  dealing  with  such  an  agent, 
being  bound  to  ascertain  the  limits  of  his  authority, — yet 
where  he  has  held  out  the  agent  as  having  a  larger  author- 
ity than  he  really  possesses,  he  will  be  estopped  from  set- 
ting up  the  actual  terms  of  his  authority.1  Partners  who 
have  authorized  their  agent  by  written  power  of  attorney 
to  draw  bills  of  exchange  against  them,  and  paid  such 
bills  when  drawn,  thus  inducing  the  public  to  believe 
him  their  agent,  cannot  avoid  payment  of  a  bill  drawn 
by  him  on  the  ground  that  it  was  unauthorized  by  them.8 
Although  a  private  agent  may  bind  his  principal  by  acts 
in  violation  of  his  special  instructions,  if  they  are  within 
the  scope  of  a  general  authority,  the  rule  is  otherwise 
when  applied  to  the  acts  of  an  officer  of  a  public  corpora- 
tion, the  reason  being  that  in  the  former  case  the  extent  of 
the  authority  is  necessarily  known  only  to  the  principal 
and  agent,  while  in  the  latter  it  is  a  matter  of  record  in 
the  books  of  the  corporation  or  the  public  laws.3  Where 
the  authority  purports  to  be  derived  from  a  written  in- 
strument, or  the  contract  is  expressly  made  "as  agent," 
it  devolves  upon  the  other  party  to  see  that  the  agent  has 

ardson,  81  N.  C.  5;  Baxter  v.  Lament,  grove  v.  Ogden,  49  N.  Y.  255;  10  Am. 

60  HI.  237;  Reed  v.  Welsh,  5  Heisk.  Rep.  361;  Morton  v.  Scull,  23  Ark.  289; 

655;  Snow  v.  Perry,  9  Pick.  542;  Lob-  Cruzan  v.  Smith,  41  Ind.  288;  Nelson  v. 

dell  v.  Baker,  1  Met.  193;  35  Am.  Dec.  Cowing,  6  Hill,  336;  Hunter  v.  Jame- 

358;  New  York  Iron  Mine  v.  Bank,  son,  6  lred.  252;  Gallup  v.  Lcdner,  1 

39  Mich.  644;  Stewart  v.  Woodward,  Hun,  262;  Kerslake  v.  Schoonraaker,  1 

60  Vt.  78;  23  Am.  Rep.  488;  Williams  Hun,  436;  St.  Louis  etc.  R.  R.  Co.  r. 

v.  Birbeck,  Hoff.  Ch.  364;  Harrison  v.  Parker,  59  111.  39;  Nixon  v.  Brown,  57 

Fire  Ins.  Co.,  9  Allen,  233;  Brown  v.  N.  H.  34;  Merchants'  Bank  v.  Central 

Johnson,  12  Smedes  &  M.  398;  51  Am.  Bank,  1   Ga.  418;  44  Am.  Dec.  665; 

Dec.  118;  Baring  v.  Pierce,  5  Watts  &  Towle  v.  Leavitt,  23  N.  H.  360;  65 

S.  548;   40  Am.  Dec.  534;   Briggs  v.  Am.  Dec.  195;  Lister  v.  Allen,  31  Md. 

Large,  30  Pa.  St.  291;  Reitz  v.  Martin,  643;  100  Am.  Dec.  78. 

12  Ind.  308;  74  Am.  Dec.  215.  *  Caldwell  v.  Neil,  21  La.  Ann.  342; 

1  Golding  r.  Merchant,  43  Ala.  705;  99  Am.  Dec.  738. 

Cocker.  Campbell,  13  Ala.  286;  Kelly  v.  8  Mayor  of  Baltimore  v.  Reynolds, 

Fall  Brook  Coal  Co.,  4  Hon,  261;  Cos*  20  Md.  1;  83  Am.  Dec.  535. 
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not  transcended  his  written  instructions.1  Bat  aliter,  as 
to  private  instructions  given  by  the  principal  to  the 
agent.2  A  stranger  to  a  contract,  executed  upon  one  part 
by  an  agent,  cannot  impeach  it  on  the  ground  that  the 
agent  exceeded  his  authority.  The  contract  is  not  void 
for  that  reason.8  Thus  where  an  owner  of  land  gave  a 
power  of  attorney  to  lay  it  out  in  lots,  and  to  sell  it  for  the 
best  price,  so  that  no  lot  should  sell  for  less  than  a  pro- 
portionate share  of  twelve  hundred  pounds  for  the  whole 
tract,  and  the  agent  sold  the  whole  tract  for  twelve  hun- 
dred pounds,  it  was  held  that  a  stranger  could  not  inval- 
idate the  sale.4  A  contract  having  been  made  by  an  agent 
who  had  full  authority  is  not  affected  by  his  inaccurate 
report  of  its  terms  to  his  principal.5 

Illustrations.  —  By  the  rules  of  a  railroad  (unknown  to  the 
passenger),  a  baggage-master  is  forbidden  to  take  articles  of 
merchandise  on  passenger  trains.  A  baggage-master  takes  a  car- 
pet on  a  train.    The  railroad  is  bound:  Minter  v.  Railroad  Co., 

1  Atwood  v.  Munnings,  7  Barn.  &  0.  and  most  abide  by  the  consequences, 

278;  Towlo  v.  Leavitt,  23  N.  U.  860;  55  if  the  agent  acted  without  or  in  excess 

Am.  Dec.  193;  Schenmelfenich  v.  Bay-  of  his  authority":  Craighead  r.  Peter- 

ard,  1  Pet.  264;  Andrews  v.  Kneeland,  6  son,  72  N.  Y.  279;  28  Am.  Rep.  150. 

Cow.  354;  North  River  Bank  v.  Ay  mar,  a  Allen  v.  Ogden,  1  Wash.  C.  C.  174; 

3  Hill,  2G2;  Munn  v.  Commission  Co.,  Gibson  v.  Colt,  7  Johns.  393;  White  v. 

15  Johns.  44;  8  Am.  Dec.  219;  Beach  Fuller,  67  Barb.  267;  Rourkev.  Story, 

v.  Vander water,  1  Sand.  265;  Dozier  4  E.  D.  Smith,  54;  Beads  v.  Allen,   18 

v.  Freeman,  47  Miss.  647;  Payne  v.  Johns.  363;  9  Am.  Dec.  221;  Johnson. 

Potter,  9  Iowa,  549;  Morris  v.  Wat-  v.  Jones,  4  Barb.  369;  Bryant  v.  Moore, 

son,  15  Minn.  212;  Hunt  v.  Chapin,  6  26  Me.  84;  45  Am.  Dec.  96;  Cross  v. 

Lans.  139;  Baxter  v.  Lamont,  60  111.  Haskins,  13  Vt.  536;  Hunter  v.  Jame- 

237;  Stainbackv.  Read,  HGratt.281;  son,  6  Ired.  252;  Bradford  v.  Bush, 

62  Am.  Dec.  648;  De    Voss  v.  City  of  10    Ala.   386;    Hatch   v.  Taylor,    10 

Richmond,    18    Gratt.   363;    98   Am.  N.  H.  538;  Cruzan  v.  Smith,  41  Ind. 

Dec.  647.      "The  plaintiff's  testator  288;    Munn   v.  Commission    Co.,   15 

taking  the  notes  in  suit  made  by  an  Johns.  44;  8  Am.  Dec.  219;  Wither- 

agent,  professing  to  represent  the  de-  ington  v.  Herring,  5  Bing.  442;  Lob- 

fendant  as  his  principal,  is  presumed  dell  v.  Baker,  1   Met.    193;    35  Am. 

to  have  known  the  terms  of  the  power  Dec.  358;  Bobbins  v.  Magee,  76  Ind. 

under  which  the  agent  assumed  to  381;  Higginsv.  Armstrong,  9  Col.  38. 

act.     He  was  bound  to  ascertain  and  But  see  meters    v.  Ballister,  3  Pick, 

know  the  character  and  extent  of  the  495. 

agency,  and  the  words  of  the  instru-  8  Jackson  v.  Van  Dalfsen,  5  Johns, 

ment  by  which  it  was  created,  before  43. 

giving  credit  to  the  agent.     If   the  *  Jackson  v.  Van  Dalfsen,  5  Johns, 

testator  dealt  with  the  agent  without  43. 

learning  the  extent  of  the  powers  dele-  6  Greeley -Bumham  Co.  v.  Capen,  23 

gated  to  him,  he  did  so  at  his  peril,  Mo.  App.  301. 
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41  Mo.  503;  97  Am.  Dec.  288.  A  general  agent  purchased  a 
larger  quantity  of  goods  than  the  principal  authorized.  The 
latter  is  bound:  Palmer  v.  Cheney,  35  Iowa,  281.  The  proprietor 
of  a  stage-coach  had  an  agent  in  a  certain  town  to  attend  to  all 
the  business  of  transporting  passengers.  The  agent  had  secret 
instructions  to  forward  no  goods  except  baggage  or  at  the  risk 
of  the  owner.  A  person  who  sent  goods  in  ignorance  of  this 
instruction  could  not  be  affected  by  it:  Walker  v.  Skipwith, 
Meigs,  502;  33  Am.  Dec.  161.1  A  live-stock  broker  is  authorized 
by  letter  from  A  to  buy  two  thousand  hogs  of  a  certain  descrip- 
tion and  price,  to  be  delivered  at  a  certain  day  and  place. 
The  broker  is  a  special  agent,  and  has  authority  only  to  bind 
his  principal  as  specified  in  the  letter.  Bell  v.  Offutt,  10  Bush, 
632.  B,  expecting  to  be  absent  for  a  time,  gave  his  clerk  a 
power  of  attorney  to  draw  checks  in  his  name  on  his  bank  for 
fifteen  days.  The  power  of  attorney  was  deposited  with  the 
bank.  After  the  fifteen  days  the  clerk  drew  and  was  paid  checks. 
Held,  that  the  bank  could  not  charge  them  to  B:  Manufacturers' 
Nat.  Bank  v.  Barnes,  65  111.  69;  16  Am.  Rep.  576.  A  au- 
thorizes B  to  sign  his  name  to  a  note  for  a  certain  sum.  He 
signs  it  for  a  larger  sum.  A  is  not  bound:  Blackwell  v.  Ket- 
chum,  53  Ind.  184.  An  agent  for  stage  company  is  authorized 
to  obtain  surgical  aid  for  an  injured  passenger.  Held,  that 
the  obtaining  of  such  aid  for  an  injured  employee  is  beyond 
his  authority:  Shriver  v.  Stevens,  12  Pa.  St.  258.  Plaintiffs, 
having  received  a  check  of  a  third  person  payable  to  their 
order,  indorsed  it  to  the  order  of  the  cashier  of  the  defendant's 
bank,  put  it  in  an  envelope,  and  sent  it  by  a  messenger  for  de- 
posit. The  messenger  opened  the  envelope  and  presented  it  at 
the  bank  for  payment,  stating  that  the  plaintiffs  desired  the 
money.  The  bank  paid  the  messenger,  and  he  absconded  with 
the   money.    Held,   that  the   bank  was  liable:  Bristol  Knife 

1  "It  will  be  Been  from  this  defini-  known  to  the  party  dealing  with  him: 
tion  of  a  general  agency,"  said  the  Paley  on  Agency,  163.  It  la  not  there- 
court,  "that  if  a  stage  contractor  puts  fore  a  limitation,  by  private  instruc- 
a  man  in  his  place  to  transact  all  his  tions  to  the  agent,  that  constitutes  a 
business  of  a  particular  kind,  as  to  re-  special  agency.  That  is  a  matter  De- 
ceive and  forward  passengers  and  bag-  tween  the  principal  and  agent  alone, 
gage  in  the  stage,  and  to  receive  pay-  unless  it  be  disclosed  to  the  party 
ment  therefor,  at  any  particular  stand  dealing  with  the  agent.  If  the  agent 
or  stage-office,  such  person  is  the  has  not  acted  in  conformity  to  his 
general  agent  of  the  contractor  or  commission,  he  is  responsible  to  his 
owner  of  the  stage.  In  such  case,  principal.  By  placing  the  party  in 
though  the  owner  of  the  stage  may  the  situation  or  a  general  agent,  the 
limit  the  agent  by  a  private  order  or  principal  has  been  instrumental  in  pro- 
direction,  still  he  is  bound  for  all  his  ducing  the  injury  through  his  agent's 
agent's  acts,  though  not  conformable  misconduct,  and  he  ought  to  suffer  for 
to  his  direction,  if  within  the  scope  of  it,  rather  than  a  stranger  who  is 
his  employment,  unless  this  limita-  equally  innocent  with  himself." 
tion  upon  the  power  of  the  agent  be 
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Co.  v.  First  Nat.  Bank,  41  Conn.  421;  19  Am.  Rep.  519.1 
An  employee  in  a  store  employed,  with  the  knowledge  of  the 
firm,  an  expressman  to  make  deliveries.  Held,  that  the  firm 
was  liable  for  his  services:  Pardridge  v.  La  Pries,  84  111.  51. 

1  "The  whole  case,"  said  Loomis,  J.,  ier,  and  put  it,  together  with  a  deposit 
"  resolves  itself  into  a  mere  question  of  ticket,  in  a  sealed  envelope  and  hand 
agency.  Had  the  messenger  who  de-  it  to  the  messenger  to  carry  to  the 
livered  the  check  at  the  bank  authority  bank.  These  acts  of  the  plaintiffs  do 
from  the  plaintiffs  to  receive  money  not,  it  seems  to  us,  imply  any  author- 
thereon?  It  is  conceded  that  there  ity  in  the  messenger  to  collect  the 
was  no  authority  in  fact.  The  only  money  on  the  check.  If  the  sealed 
authority  of  the  messenger,  in  fact,  envelope,  containing  the  check  and 
was  to  deliver  to  the  bank  the  sealed  deposit  ticket,  had  been  presented  to 
envelope  containing  the  check  and  the  bank  in  the  same  shape  as  delivered 
deposit  ticket,  have  the  check  cred-  to  the  messenger,  it  would  have  been 
ited  to  the  plaintiffs,  and  get  the  clear  that  only  a  deposit  was  intended, 
bank-book.  He  was  not  in  any  sense  It  may  be  suggested  that  the  presen- 
a  general  agent,  he  had  never  done  tation  by  the  messenger  of  the  naked 
any  business  for  the  plaintiffs  of  any  check  at  the  bank  ought  to  be  consid- 
kind,  and  was  an  entire  stranger  to  ered  as  authorized  by  the  principal 
the  officers  of  the  bank.  He  was  only  for  the  purpose  of  fixing  the  liability, 
a  special  agent,  and  that,  too,  of  ex-  We  do  not  so  regard  it  Suppose  the 
ceedingly  limited  authority,  and  here  envelope  had  inclosed  a  written  re- 
the  familiar  and  elementary  rule  of  law  quest,  relative  to  the  matter,  intended 
applies,  '  that  an  agent  constituted  for  tor  presentation  to  the  cashier,  and 
a  particular  purpose,  and  under  a  lim-  the  messenger  had  broken  the  seal  and 
ited  power,  cannot  bind  his  principal  destroyed  the  writing,  and  had  pre- 
if  he  exceeds  that  power.  Whoever  seated  the  check  by  itself,  would  we 
deals  with  an  agent  constituted  for  a  judge  the  principal  in  such  case  simply 
special  purpose,  deals  at  his  peril  when  by  the  fact  that  the  special  agent  was 
the  agent  passes  the  precise  limits  of  authorized  to  present  the  check?  If 
his  power.  We  would  not,  however,  so,  there  would  be  no  safety  in  em- 
adhere  so  closely  to  the  literal  terms  ploying  a  messenger  to  do  the  simplest 
of  this  rule  as  to  do  injustice  to  inno-  errand.  But  if  we  concede,  for  the 
cent  third  parties,  who  have  acted  on  sake  of  argument,  that  the  authority 
the  confidence  of  an  apparent  author-  given  to  the  messenger  was  to  present 
ity  for  which  the  principal  is  justly  the  check  by  itself  to  the  bank,  we  do 
responsible.  But  in  order  to  bind  the  not  think  an  authority  to  receive  the 
principal,  he  must,  by  his  words  or  money  can  fairly  be  implied  under  the 
acts,  have  fully  authorized  the  third  circumstances  of  this  case.  The  cir- 
party  to  believe  that  the  agent  had  cumstances  here  do  not  enlarge  the 
authority;  and  in  applying  this  rule  apparent  scope  of  the  agent's  author- 
to  business  transactions,  care  must  be  ity,  but  greatly  contract  it.  The  form 
used  to  distinguish  clearly  between  of  indorsement,  '  Pay  to  the  order  of 
the  act  of  the  principal  and  the  mere  the  cashier,'  was  unnatural,  if  the 
act  of  the  agent.  If  the  agent  by  his  plaintiffs  intended  to  have  the  bank 
act  assumes  an  appearance  of  author-  pay  the  money  to  the  messenger.  The 
ity  which  induces  a  third  party  to  be-  object  of  this  special  indorsement  was, 
licve  he  has,  in  fact,  authority,  it  is  undoubtedly,  to  prevent  the  bank 
not  sufficient.  It  is  the  principal's  from  paying  the  check  to  any  one  ex- 
own  act  only  that  gives  to  the  agent  cept  the  plaintiffs,  and  everybody  ex- 
an  appearance  of  authority  which  be-  cept  the  bank  itself  would  be  pre- 
comes  binding  on  him.  If,  then,  we  eluded  from  collecting  it  in  that  form; 
look  at  the  act  of  the  plaintiffs,  with-  and,  under  such  circumstances,  we 
out  reference  to  what  the  messenger  think  the  presentation  of  this  check 
wrongfully  assumed,  we  find  that  all  at  the  bank  by  a  perfect  stranger,  who 
the  plaintiffs  did  was  to  indorse  the  called  for  the  currency  on  it,  ought  to 
check  payable  to  the  order  of  the  cash-  have  aroused  suspicion." 
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The  owner  of  property  permits  his  agent  in  possession  to  repre- 
sent himself  as  the  owner  of  it,  whereby  he  obtains  credit  and 
makes  debts,  to  satisfy  which  a  levy  is  made  on  the  property. 
Held,  that  the  owner  is  estopped  to  deny  the  liability  of  the 
property:  White  v.  Morgan,  42  Iowa,  113.  A  mortgaged  his  farm 
and  crops  to  secure  advances,  and  placed  an  agent  in  charge  to 
make  the  crop  and  to  purchase  supplies,  to  whom  he  gave  a 
power  of  attorney  to  mortgage  farm-stock  to  a  certain  amount, 
to  procure  provision,  seed,  etc.  The  agent,  finding  it  impossi- 
ble to  make  the  crop  without  more  money,  and  being  unable  to 
obtain  any  from  his  principal,  gave  a  second  mortgage  on  the 
crop,  to  which,  instead  of  the  first,  he  applied  the  proceeds  of 
the  crop.  Held,  that  the  agent  acted  without  authority  through- 
out: Skaggs  v.  Murchison,  63  Tex.  348.  The  chief  engineer  of 
a  railroad  company  assuming  to  act  for  the  company  employed 
A  to  render  engineering  services.  A  was  ignorant  of  any  lim- 
itations on  the  engineer's  powers.  Held,  that  the  company  was 
liable:  Gillie  v.  Railroad  Co.,  34  Minn.  301.  A  hotel  steward 
furnished  with  money  by  his  employer  to  buy  supplies  kept 
back  part  of  the  money.  The  seller  gave  credit,  not  to  the 
steward,  but  to  his  employer.  Held,  that  the  employer  must 
bear  the  loss:  Goelet  v.  Mearee,  13  Daly,  30.  A  resolution  of  a 
corporation  manufacturing  pig-iron  stated  that  "A  B  of  Chicago 
be  and  is  hereby  appointed  and  employed  by  this  company  as 
its  sole  agent  for  the  consignment  and  sale  of  its  entire  product, 
he  to  receive  a  commission."  Held,  that  A  B  was  entitled  as 
general  agent,  not  only  to  sell  iron  when  ready  for  the  market, 
but  also  to  contract  for  the  sale  and  future  delivery  of  iron  to  be 
produced:  National  Furnace  Co.  v.  Keystone  Mfg.  Co.,  110  111. 
427.  A  father  authorized  his  son  to  accept  for  him  three  thou- 
sand dollars  at  not  less  than  thirty  days1  sight,  to  enable  him 
to  go  into  partnership  with  S.  The  son  accepted  S.'s  draft  in 
favor  of  N.  for  four  hundred  dollars  at  ninety  days,  in  payment 
of  a  debt  due  from  8.  to  N.  Held,  that  the  draft  was  unauthor- 
ized: Nixon  v.  Palmer,  8  N.  Y.  398.  Defendant,  negotiating  with 
A  for  the  purchase  of  a  store,  said  that  he  should  need  a  clerk, 
and  authorized  A  to  hire  one  at  eleven  dollars  a  week.  A  hired 
a  clerk  at  that  rate  for  six  months.  Held,  that  in  hiring  for 
that  time  he  exceeded  his  authority:  Pasco  v.  Smith,  49  Conn. 
576.  The  defendants  sent  an  agent  to  employ  the  plaintiff,  who 
was  a  physician,  to  visit  a  boy  who  was  injured,  and  directed 
him  to  tell  the  plaintiff  that  they  would  pay  for  the  first  visit. 
The  agent  neglected  this,  and  employed  the  plaintiff  generally. 
The  plaintiff  attended  the  boy  on  the  defendant's  credit  till  he 
recovered.  Held,  that  the  defendants  were  liable  to  the  plain- 
tiff for  his  services:  Barber  v.  Britton,  26  Vt.  112.  The  plain- 
tiff sold  certain  goods  to  the  defendants  through  F.,  their  general 
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agent,  who  was  fully  authorized  to  make  the  purchase.  After- 
wards, upon  the  representation  of  F.  to  the  plaintiff  that  it  was 
necessary  to  send  a  receipted  bill  to  the  defendants  in  order  to 
obtain  payment  of  it,  the  plaintiff  receipted  the  bill  of  the  goods 
and  delivered  it  to  P.  F.  presented  the  bill  thus  receipted  to  the 
defendants,  who  paid  the  amount  to  him,  they  having  no  knowl- 
edge of  the  circumstances  under  which  the  receipt  was  given. 
The  money  so  received  by  F.  was  never  paid  to  the  plaintiff. 
Held,  in  an  action  of  assumpsit  brought  against  the  defendants 
for  the  amount  of  the  bill,  that  the  plaintiff  was  entitled  to  re- 
cover. F.  being  the  general  agent  of  the  defendants  and  au- 
thorized to  purchase  the  goods,  he  was  acting  in  the  whole 
matter  within  the  scope  of  his  authority,  and  his  acts  and 
declarations  were  to  be  considered  as  the  acts  and  declarations 
of  the  defendants,  and  his  knowledge  of  the  circumstances 
under  which  the  receipt  was  given  as  their  knowledge.  It 
could  not  be  inferred  from  the  facts  that  the  plaintiff  had 
made  F.  his  own  agent  in  the  matter:  WUlard  v.  Buckingham, 
36  Conn.  395.  A  engaged  B  to  lease  a  certain  piece  of  land  for 
him  at  a  certain  rent  or  at  any  rent.  B  effected  the  lease,  but 
the  lessor,  being  unwilling  to  give  credit  to  A,  trusted  B,  and  B 
paid  the  rent.  Held,  that  this  was  a  case  of  general  agency, 
that  the  payment  by  B  was  within  the  object  of  the  agency, 
and  that  A  was  liable  to  an  action  to  recover  the  money 
paid  without  demand:  Irions  v.  Cook,  11  Ired.  203.  M.  & 
Co.,  in  Boston,  wrote  letters  to  B.,  in  New  Orleans,  as  fol- 
lows: 1.  "You  may  have  opportunities  to  make  advances  on 
cotton  shipped  to  this  port,  and  we  should  be  willing  to  accept 
against  shipments  to  us  the  necessary  papers  accompanying 
the  bills  for  such  sums  as  in  your  judgment  may  be  safely  ad- 
vanced." 2.  "We  do  not  want  cotton  under  limits.  Your 
advances  ought  not  to  exceed  three  quarters  the  value.  Under 
these  restrictions  you  may  go  on,  and  your  bills  shall  be  duly 
honored,  accompanied  by  bills  of  lading  and  orders  for  insur- 
ance." B.  showed  these  letters  to  C,  and  sold  to  him  bills 
drawn  on  M.  &  Co.  in  favor  of  C.'s  principals,  and  paid,  with 
the  money  received  from  C,  for  cotton,  which  he  shipped  to  M. 
&  Co.  in  his  own  name.  No  bills  of  lading  or  orders  for  insur- 
ance accompanied  these  bills,  and  M.  &  Co.  refused  to  accept 
or  pay  them.  Held,  in  suits  by  the  payees  against  M.  &  Co.  as 
acceptors  of  the  bills,  and  on  their  promise  to  accept  and  pay 
them,  that  they  were  not  liable;  that  B.'s  authority  was  limited 
and  special,  and  that  he  had  exceeded  it,  by  drawing  the  bills 
without  accompanying  them  with  bills  of  lading  and  orders  for 
insurance;  and  that  C,  the  payee's  agent,  knowing  the  con- 
tents of  M.  &  Co.'s  letters  to  B.,  took  the  bills  on  his  personal 
confidence  in  B.,  and  not  on  the  obligation  of  M.  &  Co.  to  honor 
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.  them:  Murdoch  v.  Mitts,  11  Met.  5.  An  insurance  company 
appoints  an  agent  in  another  city,  and  agrees  that  he  shall 
receive  ten  per  cent  on  all  premiums  for  insurance  effected 
by  him  on  their  behalf,  and  also  on  all  moneys  received  for 
sales  of  shares  of  the  stock  of  the  company,  made  by  him, 
the  agency  to  be  revocable  at  pleasure.  Held,  no  implied  au- 
thority to  the  agent  to  bind  the  company  for  the  rent  of  an 
office  leased  by  him:  Brander  v.  Columbia  Ins.  Co.,  2  Grant 
Cas.  470.  An  agent  for  an  insurance  company  was  empowered 
merely  to  receive  written  applications  for  insurance,  to  transmit 
them  to  the  company,  and  if  they  decided  to  take  the  risk,  to 
receive  the  policy  executed  by  them,  and  to  issue  it  .to  the  ap- 
plicant upon  receipt  from  him  of  the  premium.  Held,  not  the 
agent  of  the  company  for  the  making  of  applications;  and  if 
employed  by  the  applicant,  or  permitted  to  act  for  him  in  draw- 
ing up  the  application,  he  is  his  agent,  for  whose  mistakes  of  fact 
committed  in  the  statements  or  answers  to  interrogatories  in  the 
applications  he  is  responsible:  Wilson  v.  Conway  Fire  Ins.  Co.,  4 
R.  I.  141.  Three  tenants  in  common  were  erecting  a  building 
according  to  a  plan;  one  gave  a  power  of  attorney  to  his  agent, 
authorizing  him  to  "represent  the  principal's  interest  in  the  prop- 
erty, to  vote  as  to  the  administration  and  improvement,  and  to 
do  all  acts  relating  to  said  interest,  except  the  sale  or  hypotheca- 
tion thereof."  Held,  that  the  attorney  had  power  to  agree  to  a 
change  in  the  plan:  Hastings  v.  Halleck,  13  Gal.  203.  Under 
a  power  authorizing  the  attorney  "to  superintend  my  real  and 
personal  estate,  to  make  contracts,  and  generally  to  do  all 
things  that  concern  my  interest  in  any  way,  real  or  personal, 
whatever,"  etc.  Held,  that  the  attorney  was  empowered  to 
make  a  contract  to  convey  real  estate,  and  therefore  to  make  a 
lease  with  a  right  to  purchase:  De  Rutte  v.  Muldrow,  16  Cal.  505. 
A  person  having  engaged  an  architect  to  perform  the  usual 
labor  of  architects,  and  a  contractor  who  was  to  do  the  work 
and  furnish  the  materials,  placed  the  money  for  the  contrac- 
tor's pay  in  the  hands  of  the  architect,  to  be  paid  over  on  the 
contractor's  order.  Held,  that  new  contractors  for  materials, 
dealing  with  the  architect,  could  not  hold  the  principal:  Dodge 
v.  McDonnell,  14  Wis.  553.  A  power  of  attorney  gave  authority 
to  the  agent  to  sell  certain  lands  "  for  the  purpose  of  making 
actual  settlements  thereon,"  and  "  to  sign,  seal,  and  deliver  suf- 
ficient deeds,  conveying  the  land  in  fee-simple,  with  the  several 
covenants  and  a  general  warranty."  Held,  to  leave  it  to  the 
judgment  of  the  attorney  to  determine  whether  the  purchasers 
buy  for  the  purpose  specified  in  the  power,  and  if  there  is  no 
evidence  of  fraud  on  the  part  of  the  purchaser  or  of  the  attorney, 
the  conveyance  made  under  the  power  will  be  valid,  although  it 
should  afterwards  appear  that  the  land  was  purchased,  not  for 
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the  purpose  of  settlement,  but  on  speculation:  Spofford  v.  Hobbs,  , 
29  Me.  148;  48  Am.  Dec.  521.  A  and  B,  partners,  gave  notice 
of  an  intended  dissolution  on  a  certain  day,  and  A  and  C  gave 
notice  that  after  that  day  the  business  would  be  continued  by 
them.  In  the  mean  time  S.  sent  to  A  and  C  a  draft  drawn  by 
C,  payable  to  S.,  directing  them  to  place  it  to  his  credit,  and 
remit  the  proceeds.  A  and  B  received  the  letter,  and  placed 
the  amount  to  the  credit  of  S.  C  had  at  that  time  a  place  of 
business  in  A  and  B's  counting-room,  and  probably  had  access 
to  their  books.  C  wrote  to  S.  that  the  intended  partnership  was 
deferred  to  enable  A  and  B  to  settle  their  concerns,  "  and  that 
the  same  attention  will  be  paid  to  business  as  would  have  been 
by  the  intended  firm."  Soon  after  A  and  B  failed,  having 
made  no  remittances  to  S.  Held,  that  C  was  not  thereby  made 
the  agent  of  S.  to  see  that  A  and  B  made  such  remittance,  and 
that  he  was  not  liable  to  S.  for  omitting  to  do  so:  Savage  v.  Merle,  5 
Pick.  83.  An  insurance  company  appointed  a  person  their  agent, 
and  gave  him  authority  to  receive  risks,  take  applications  and 
premiums,  and  premium  notes.  Held,  that  this  constituted 
him  general  agent  of  the  company,  for  the  transaction  of  that 
class  of  business,  and  that  his  fraudulent  representations  relat- 
ing to  procuring  insurance  and  premium  notes  bound  the  com- 
pany: Devendorf  v.  Beardsley,  23  Barb.  656.  The  owner  of  a 
line  of  stage-coaches  made  a  lease  of  the  coaches,  horses,  and 
stage  property  for  a  term  of  years,  the  lessee  undertaking  to 
carry  on  the  business  at  his  own  risk  and  for  his  own  account, 
to  keep  all  the  property  in  repair,  and  to  replace  all  articles 
worn  out,  by  purchasing  others  in  the  name  of  the  lessor.  The 
lessee  accordingly  bought  harnesses  for  use  on  the  line,  on  his 
own  credit.  Held,  that  the  lessor  was  not  liable  for  the  price: 
Stiles  v.  Emerson,  17  Pick.  326.  A  sent  B  to  do  work  for  C, 
and  A's  book-keeper,  after  the  completion  of  the  work,  made 
out,  in  accordance  with  his  duty,  the  bill  therefor  on  one  of  A's 
printed  billheads,  which  he  placed  in  the  hands  of  B,  who  de- 
manded and  received  payment  for  the  work  from  C.  Upon  the 
billhead  was  printed  in  fine  type,  "All  moneys  to  be  paid  to 
the  treasurer,  and  bills  to  be  receipted  by  him."  Held,  in  an 
action  by  A  against  C  to  recover  for  the  work,  that,  in  the  ab- 
sence of  evidence  that  C  saw  these  words,  there  was  evidence 
of  payment  to  go  to  the  jury:  Kinsman  v.  Kershaw,  119  Mass. 
140. 

§  57.  Authority  may  be  Implied. —  Therefore — as  to 
third  persons — the  authority  of  the  agent  need  not  be 
express,  but  may  be  implied  from  the  performance  with 
the  knowledge  of  the  principal  of  acts  of  a  similar  char- 
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acter.1  The  presumption  is,  that  one  known  to  be  an  agent 
is  acting  within  the  scope  of  his  authority.3  But  the  im- 
plied agency  extends  no  further  than  the  acts  of  a  like 
nature  to  those  acquiesced  in  by  the  principal.8  An  agent's 
authority  to  draw  checks  for  his  principal  will  be  presumed 
in  the  absence  of  counter-evidence,  where  the  proof 
shows  that  the  agent  was  in  the  habit  of  signing  his 
principal's  name  to  checks,  which  was  permitted  by  his 
principal.4  Where  a  person  permits  another  to  assume 
the  apparent  ownership  or  right  of  disposing  of  property, 
it  will  be  presumed  that  the  apparent  authority  is  the  real 
authority.  "And  therefore,  it  may  be  laid  down  as  a 
general  rule  that  when  a  commodity  is  sent  in  such  a  way 
and  to  such  a  place  as  to  exhibit  an  apparent  purpose  of 
sale,  the  principal  will  be  bound  and  the  purchaser  will 
be  safe,* although  the  agent  may  have  acted  wrongfully 
and  against  his  orders  or  duty,  if  the  purchaser  has  no 
knowledge  thereof."5  Evidence  of  frequent  sales  by  one 
person,  of  the  property  of  another,  which  were  known  and 
not  objected  to,  is  competent  as  tending  to  show  that  they 
were  made  by  the  permission  of  the  owner,  and  his  knowl-  . 
edge  of  such  sales  may,  in  the  absence  of  direct  evidence, 
be  inferred  from  their  frequency  and   amount,  coupled 

1  Friedlander  v.  Cornell,  45  Tex.  685;  '  Brett  v.  Baaaett,  63  Iowa,  340. 
Hazeltine  v.  Miller,  44  Me.  177;  Ed-  'Chidsey  v.  Porter,  21  Pa.  St.  390; 
wards  r.  Thomas,  66  Mo.  468;  Cox  v.  Commercial  Bank  v.  Norton,  1  Hill, 
Hoffman,  4  Dev.  &  B.  180;  Thompson  501;  Stringhamr.  Ins.  Co.,  4  Abb.  App. 
v.  Blanchard,  4  N.  Y.  303;  Edgerton  315;  Philadelphia  etc.  R.  B.  v.  Weaver, 
v.  Thomas,  9  N.  Y".  40.  "If  a  par-  34  Md.  431;  Salem  Bank  v.  Gloucester 
ticular  mode  is  not  prescribed  by  the  Bank,  17  Mass.  1;  9  Am.  Dec.  HI; 
original  power,  that  which  the  agent  Wood  v.  McCain,  7  Ala.  800;  42  Am. 
may  adopt  the  principal  may,  by  ap-  Dec.  612.  One  who  has  sold  his  ex- 
proving,  sanctify,  and  give  to  it  equal  press  business  cannot  be  held  answer- 
validity  as  if  it  had  made  a  part  of  the  able  for  the  default  of  an  employee 
original  authority.  If,  inconsequence'  trusted  under  the  belief  that  he  was 
of  a  notorious  agency,  the  agent  is  in  acting  for  such  former  owner:  Rich  v. 
the  habit  of  drawing  bills,  and  the  Crandall,  142  Mass.  117. 
principal  in  the  habit  of  paving  them,  *  Cross  v.  People,  47  111.  152;  95 
this  is  such  an  affirmance  of  his  power  Am.  Dec.  474. 

to  draw  that  a  purchaser  of  his  bills  *  Story  on  Agency,  sec.  94;  Haze- 
has  a  right  to  expect  payment  of  them  well  v.  Coarsen,  45  N.  Y.  22;  White 
by  the  principal,  and,  if  refused,  he  v.  Morgan,  42  Iowa,  113;  Doubledayt?. 
may  coerce  it":  Hooe  v.  Oxley,  1  Cress,  60  Barb.  181;  Pursley  v.  Mor- 
Wash.  (Va.)  19;  1  Am.  Dec.  425.  risen,  7  Ind.  356;  63  Am.  Dec  424. 
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with  proof  of  ample  means  of  knowledge.1  In  an  action 
against  a  bailee  of  goods  for  not  delivering  them,  to  which 
the  defense  is,  that  he  sent  them  to  the  plaintiff's  wife,  the 
fact  that  the  plaintiff  calls  his  wife  to  testify  that  she  never 
asked  that  they  might  be  sent  to  her  does  not  authorize 
the  inference  that  she  was  the  plaintiff's  agent.3 

Illustrations. — Action  for  wood  sold  to  A.  The  plaintiff 
sold  the  wood  in  question  to  B,  who  was  then  engaged  in  man- 
ufacturing bricks  for  A  under  a  written  agreement,  by  which 
A  was  to  furnish  all  necessary  materials  for  making  the  bricks, 
except  the  clay;  the  wood  was  delivered  at  the  brick-yard  oc- 
cupied by  B,  and  there  used  by  him  in  making  the  bricks  for 
A;  A  frequently  visited  the  yard  while  the  wood  was  being  so 
used,  and  in  fact  sold  a  part  of  the  bricks  after  they  had  been 
manufactured.  Held,  that  this  evidence  would  justify  a  finding 
for  the  plaintiff:  Emerson  v.  Patchy  123  Mass.  541.  The  plain- 
tiff entered  the  office  of  a  company  owning  a  line  of  foreign 
steamers  and  dealing  in  foreign  drafts,  and  gave  a  sum  6f  money 
in  bills  to  be  exchanged  for  gold  to  a  person  there,  who,  deposit- 
ing it  in  a  drawer  of  a  safe  that  contained  other  bills  and  also 
gold,  and  making  an  entry  in  a  book,  gave  a  receipt  for  the 
money  as  money  to  be  exchanged  for  gold.  Held,  evidence 
sufficient  to  be  submitted  to  the  jury  upon  account  for  money 
had  and  received  to  the  plaintiffs  use:  Newman  v.  British  and 
North  American  Steamship  Co.,  113  Mass.  362. 

§  58.  Authority  is  Restricted  to  Character  in  Which 
It  is  Given. — The  authority  is  always  restricted  to  the 
character  in  which  it  is  given.  Thus  an  authority  to 
bind  another  in  his  representative  character  gives  no 
authority  to  bind  him  personally;8  a  power  generally 
gives  only  authority  to  act  in  the  separate  individual 
business  of  the  principal.4 

§  59.  Acts  must  be  for  Principal's  Benefit. — A  general 
agent  has  no  authority  to  do  acts  not  for  the  benefit  of 
the  principal.5 

1  Bragg  v.  Boston  and  Worcester  R.  *  Stainback  v.  Read,  11  Gratt.  281; 

R.,  9  Allen,  54.  62  Am.  Dec.  648. 

'  Jenkins  v.  Bacon,  111  Mass.  337;  *  Stainer  v.  Tysen,  3  Hill,  279;  Stain- 

15  Am.  Rep.  33.  back  v.  Read,  11  Gratt.  281;  62  Am. 

*  Evans  on  Agency,  111.  Dec  648;  Debonchet  v.  Goldsmith,  5 
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Illustrations. — A  general  superintendent  of  an  express 
company  had  general  authority  to  employ  and  discharge  agents, 
to  make  contracts,  and  exercise  a  general  supervision  over  the 
business  of  the  company.  Heldy  that  he  had  no  authority  to 
license  another  to  carry  on  a  business  in  competition  with  and 
injurious  to  the  express  company:  Adams7 8  Express  Co.  v.  Trego, 

§  60.    Construction  of  Agent's  Authority — In  General. 

— As  to  the  construction  of  an  agent's  authority  where  it 
is  conferred  by  a  formal  instrument,  two  rules  have  been 
laid  down  by  Mr.  Evans  l  as  important:  1.  The  meaning 
of  general  words  in  an  instrument  will  be  restricted  by 
the  context  and  construed  accordingly;2  2.  The  authority 
will  be  construed  strictly  so  as  to  exclude  the  exercise  of 
any  power  not  warranted  by  the  actual  terms  thereof  or 
as  a  necessary  means  of  executing  the  authority  with 
effect.*  A  written  authority  given  to  an  agent,  which  is 
ambiguous  and  capable  of  different  meanings,  will  be 
construed  in  favor  of  innocent  third  parties  dealing  with 
the  agent  on  their  interpretation  of  the  authority.4    But 

Ves.  211;   Stewart  v.  Woodward,  60  *  Evans  on  Agency,  204. 

Vt  78;  23  Am.  Rep.  488;  Wheeler  and  >  See  Geger  v.  Bolles,  1  Thomp.  &  C. 

Wilson  Mfg.  Co.  v.  Swan,  65  Mo.  89;  129;  Billings  v.  Morrow,  7  Cat.  171; 

Lombard  v.  Winalow,   1   Kerr,   327;  68  Am.  Dec.  235;  Holstinger  v.  Nat. 

Bean  v.  King,  22  Ohio  St.  119;  Cal-  Bank,  6  Abb.  Pr.,  N.  S.,  298;  Taylor 

houn  v.  Thompson,  56  Ala.  166;  28  v.  Harlow,  11  Barb.  235. 

Am.    Rep.    754.      An    authority   to  *  See  Be  Rutte  v,  Muldrow,  16  CaL 

draw,  indorse,  and  accept  bills,  and  505;  Berry  v.  Harriage,  39  Tex.  638; 

make  and    indorse    notes,   does    not  Nash  v.  Mitchell,  71  N.  Y.   199;  27 

authorize  the  agent  to  draw  a  bill  for  Am.  Rep.  38;  Mills  v.  Carnly,  1  Bosw. 

his  benefit  in  the  principal's  name:  164;  Wood  v.  Goodridge,  6  Cush.  117; 

North  River  Bank  v.  Aymer,  3  Hill,  52  Am.  Dec.  771.     Thus  a  power  to 

262.      Nor  does  such    an   authority  represent  the  principal's  interests  in  a 

authorize    the    agent    to   draw   and  certain  locality  gives  no  right  to  the 

indorse  accommodation  notes  for  the  agent  to  embark  m  a  new  and  different 

benefit  of  third  persons:  Wallace  v.  business:    Campbell   v.   Hastings,   29 

Branch  Bank,  1   Ala.  565;  Gulick  v.  Ark.  512.    But  a  power  to  "bargain 

Grover,  33  N.  J.  L.  463;  97  Am.  Dec.  and  sell,  grant,  release,  and  convey," 

728;    North   River  Bank  v.  Aymer,  silent  as  to  what  property,  will  be 

3  Hill,  262.     An  authority  to  sell  per-  construed  to  authorize  the  agent  to 

sanal  property  does  not  authorize  the  sell  and  convey  whatever  estate  the 

agent  to  sell  or  pledge  it  to  his  own  grantor  then  owned:   Marr  v.  Given, 

creditor  for  his  own  debt:  Stewart  v.  23  Me.  55;  39  Am.  Dec.  600. 

Woodward,  50  Vt.  78;  28  Am.  Rep.  *  De  Tastal  v.  Cronsillet,  2  Wash. 

488;  Parsons  v.  Webb,  8  Me.  38;  22  C.   C.   132;  Loraine  v.  Cartwright,  3 

Am.  Dec.  220;    Holton  v.   Smith,   7  Wash.  C.  C.  151;  Cancier  v.  Ritter,  4 

N.  H.  446;    Victor   Machine    Co.  v.  Wash.  C.  C.  551;  Mattocks  v.  Young, 

HeUer.  44  Wis.  265.  66  Me.  459. 
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where  the  instructions  are  clear,  the  agent  cannot  depart 
from  them.1  Where  the  authority  is  conferred  by  an  in- 
formal writing  or  arises  by  implication,  the  rules  are,2 —  1. 
The  writing  will  be  construed  so  as  to  give  authority  to 
do  only  such  acts  as  are  within  the  scope  of  the  matter  to 
which  it  refers;  2.  When  the  authority  is  implied,  it  will 
include  all  the  necessary  and  usual  means  of  executing  it, 
and  all  the  means  justified  by  the  usages  of  trade.8 

The  power  to  employ  all  the  usual  and  necessary  means 
to  execute  the  authority  with  effect  is  an  incident  of  every 
agency.4    The  authority  of  the  agent  may  be  enlarged  or 

Cameron  v.  Durkheim,  66  N.  Y.  Imlay,15  Wend.  431;  Leolardr.  Graves, 
426;  Corbett  v.  Underwood,  83  111.  3  Caines,  226;  Drummondv.  Words,  2 
324;  26  Am.  Rep.  392;  Marfield  v.  Gaines,  360;  Forrester  v.  Boardman,  1 
Douglas,  1  Sand.  360;  Bertram  v.  God-  Story,  43;  Harter  v.  Blanchard,  64 
frey,  1  Knapp,  381;  Wanless  v.  Mc-  Barb.  617;  Williams  v.  Getty,  31  Pa. 
Candless,  38  Iowa,  20;  Stollenwerck  St.  461;  72  Am.  Dec.  757;  Dawson 
v,  Thacher,  115  Mass.  224;  Bliss  v.  v.  Granby,  2  Pick.  345;  Anderson  v. 
Clark,  16  Gray,  60;  Bostock  v.  Jar-  Coonely,  21  Wend.  279;  Williams  v. 
dine,  3  Hurl.  &  0.  700;  Baxter  v.  La-  Seltz,  31  Pa.  St  464;  72  Am.  Dec. 
mont,  60  111.  237;  Craighead  v.  Peter-  757;  Tucker  v.  Woolsey,  64  Barb, 
son,  72  N.  Y.  279;  28  Am.  Rep.  150.  142.  An  authority  given  to  an  agent 
Thus  an  agent  employed  to  bid  for  one  to  transact  business  for  him  in  a  for- 
tract  of  land  has  no  authority  to  bid  eign  country  empowers  him  to  transact 
for  another  and  different  tract:  Brown  it  according  to  the  forms  and  laws  of 
v.  Johnson,  12  Smedes  &  M.  398;  51  that  country:  Owings  v.  Hull,  9  Pet. 
Am.  Dec.  118.  An  agent  authorized  607.  An  agent  to  travel  and  sell  steam- 
to  draw  a  bill  of  exchange  in  his  own  engines  has  implied  authority  to  hire 
name  cannot  draw  in  the  name  of  his  horses:  Huntley  v.  Mathias,  90  N.  C. 

Srincipal:  Bank  of  Deer  Lodge  v.  Hope  101;  42  Am.  Rep.  517.  A  traveling 
lining  Co.,  3  Mont.  146;  35  Am.  Rep.  salesman  and  collective  agent  of  a  city 
458.  house  hired  horses  and  carriages  in  the 
2  Evans  on  Agency,  215.  country  for  use  in  his  employers'  busi- 
8  Benjamin  v.  Benjamin,  15  Conn,  ness,  upon  their  credit.  He  neglected 
347;  39  Am.  Dec.  385;  Lawson  on  to  pay  for  them,  although  he  was  pro- 
Usages  and  Customs,  sees.  143  et  vided  with  money  to  do  so.  Held, 
seq.  that  the  principals  were  liable:  Bent- 
*  Story  v.  Stewart,  9  Heisk.  137;  ley  u.  Doggett,  51  Wis.  224;  37  Am. 
Franklin  v,  Ezell,  1  Sneed,  497;  Mc-  Rep.  827.  "There  can  be  no  ques- 
Alpin  v.  Cassidy,  17  Tex.  449;  Farrar  tion,"  said  Taylor,  J.,  "that  from  the 
v.  Duncan,  29  La.  Ann.  126;  Merrick  nature  of  the  business  required  to  be 
v.Wacner,  44111.  266;  Brickenbecker  p.  done  by  their  agent,  the  defendants 
Lowell,  32  Barb.  9;  Minor  v.  Mechan-  held  out  to  those  who  might  have  oc- 
ics*  Bank,  1  Pet.  46;  Ahem  v.  Good-  casion  to  deal  with  him  that  he  had 
speed,  72  N.  Y.  108;  McBean  v.  Fox,  the  right  to  contract  for  the  use  of 
1  Bradf.  177;  Peck  v.  Harriott,  6  Serg.  teams  and  carriages  necessary  and  con* 
&  R.  146;  9  Am.  Dec.  415;  Sprague  v,  venient  for  doing  such  business,  in  the 
Gulett,  9  Met.  91;  Fowler  v.  Bledsoe,  name  of  his  principals,  if  he  saw  fit, 
8  Humph.  509;  Barns  v.  City  of  Han-  in  the  way  such  service  is  usually  con- 
nibal,  71  Mo.  449;  Lovejoy  v.  Middlesex  tracted  for;  and  we  may  perhaps  take 
R.  R.  Co.,  128  Mass.  480;  Parkhill  v.  judicial  notice  that  such  service  is  nsu- 
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narrowed  by  the  custom  of  the  country,  or  the  usages  of  the 
particular  trade  or  business  in  which  he  acts.1  An  agent 
may  be  justified  under  extraordinary  circumstances  in  as- 
suming extraordinary  powers,  and  his  acts,  fairly  done, 
will  bind  his  principal.2 


§  61.    What  Acts  are  or  are  not  within 
Phrases— "Accountable"— "All  Matters"  — "Attend  to 

ally  contracted  for,  payment  to  be  latter  will  be  bound  by  the  acts  of  the 
made  after  the  service  is  performed,  agent,  notwithstanding  he  may  have 
It  would  seem  to  follow  that,  as  the  deviated  from  his  secret  instructions.' 
agent  had  the  power  to  bind  his  prin-  And  again,  in  section  73,  in  speaking 
apal  by  a  contract  for  snch  service,  to  of  the  power  of  an  agent  acting  under 
be  paid  for  in  the  usual  way,  if  he  no-  a  written  authority,  he  says:  '  In 
gleets  or  refuses  to  pay  for  the  same  each  case  the  agent  is  apparently 
after  the  service  is  performed  the  clothed  with  full  authority  to  use  au 
principals  must  pay.  The  fault  of  the  such  usual  and  appropriate  means, 
agent,  in  not  paying  out  of  the  money  unless  upon  the  face  of  the  instrument 
of  his  principals  in  his  hands,  cannot  a  more  restrictive  authority  is  given, 
deprive  the  party  furnishing  the  ser-  or  must  be  inferred  to  exist.  In  each 
vice  of  the  right  to  enforce  the  contract  case,  therefore,  as  to  third  persona 
against  them,  he  being  ignorant  of  the  innocently  dealing  with  his  agent, 
restricted  authority  of  the  agent.  If  the  principal  ought  equally  to  be 
the  party  furnishing  the  service  knew  bound  by  acts  of  the  agent  executing 
that  the  agent  had  oeen  furnished  by  such  authority  by  any  of  those  means, 
his  principal  with  the  money  to  pay  although  he  may  have  given  to  the 
for  the  service,  and  had  been  forbidden  agent  separate,  private,  and  secret  in- 
to pledge  the  credit  of  his  principals  structions  of  a  more  limited  nature,  or 
for  such  service,  he  would  be  in  a  dif-  the  agent  may  be  secretly  acting  in 
ferent  position.  Under  such  circum-  violation  of  his  duty.'  In  the  case  of 
stances,  if  he  furnished  the  service  to  Pickering  v.  Busk,  15  East,  38,  43, 
the  agent,  he  would  be  held  to  have  Lord  EUenborough,  speaking  of  the 
furnished  it  upon  the  sole  credit  of  the  power  of  an  agent  to  bind  his  princi- 
agent,  and  he  would  be  compelled  to  pal,  says:  'It  is  clear  that  he  may 
look  to  the  agent  alone  for  his  pay.  bind  his  principal,  within  the  limits  of 
We  think  the  rule  above  stated  as  the  authority  with  which  he  has  been 

governing  the  case  is  fully  sustained  apparently  clothed  by  the  principal  in 

y  the  fundamental  principles  of  law,  respect   to   the    Bubject-matter,   and 

which  govern  and  limit  the  powers  of  there  would  be  no  safety  in  mercantile 

agents  to  bind  their  principals  when  transactions  if  he  could  not.'    These 

dealing  with  third  persons.      Judge  general  principles  have  been  illustrated 

Story  in  his  work  on  agency,  section  and  applied  by  this  and  other  courts  in 

127,  says:  '  The  principal  is  bound  by  the  following  cases:  Young  v.  Wright, 

all  acts  of  his  agent  within  the  scope  4  Wis.  144;  65  Am.  Dec.  303;  Whitney 

of  the  authority  which  he  holds  him  v.  State  Bank,  7  Wis.  620;  Long  v.  Ful- 

ontto  the  world  to  possess,  although  ler,  21  Wis.  121;  Houghton  v.  First 

he  may  have  given  him  more  limited,  National  Bank,  26  Wis.  663;  7  Am. 

private  instructions  unknown  to  the  Rep.  107;  Kasson  v.  Noltner,  43  Wis. 

persons  dealing  with  him.'    In  section  646;    Smith  v.  Tracy,  36  N.  Y.  79; 

133,  he  sayB:    'So  far  as  an  agent,  Andrews  v.  Kneeland,  6  Cow.  354." 

whether  he  is  a  general   or  special  l  Lawson  on  Usages  and  Customs, 

agent,  is  in  any  case  held  out  to  the  sees.  143  et  seq. 

Sublic  at  large,  or  to  third  persons  a  Foster  v.  Smith,  2  Cold.  474;  88 

ealing  with  him,  as  competent  to  con-  Am.  Dec.  604. 
tract  for  and  bind  the  principal,  the 
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Business  " — "  Borrow  "  —  "  Business  and  Financial 
Agent"— "Bny  and  Sell"— "Canvass "—"Cost"—  "Cite 
and  Appear" — "Claims  and  Effects." — Where  W.,  as 
agent  for  A.,  sold,  but  did  not  transfer,  bank  stock  to  C, 
and  promised  C.  to  "  be  accountable  for  such  dividends  as 
he  or  his  agent  should  receive"  before  transfer,  it  was  held 
that  he  thereby  became  C.'s  agent  to  receive  such  divi- 
dends.1 Where  the  owners  of  a  certain  tannery  appointed 
an  agent  to  act  for  them  in  "all  matters  and  business  relat- 
ing to  the  tannery/'  it  was  held  that  he  was  not  thereby 
authorized  to  bind  his  principals  as  receiptors  to  an 
officer  for  horses,  etc.,  used  in  the  tannery,  which  had 
been  attached  as  the  property  of  a  third  person.2  Power 
to  "  attend  to  business  "  of  the  principal  does  not  authorize 
the  agent  to  sell  real  or  personal  property,  except  to  carry 
on  the  principal's  business;3  nor  does  a  power  to  "act  in 
all  my  business  as  if  I  were  present."4  An  authority  to 
"borrow"  includes  authority  to  give  the  lender  securities 
for  the  sum  borrowed.5  An  authority  to  act  as  the 
"business  and  financial  agent"  of  a  corporation  does  not 
authorize  the  execution  by  him  of  a  mortgage  on  a  loco- 
motive belonging  to  the  corporation.6  Where  a  person 
authorized  another  to  "buy  and  sell"  negroes  for  him,  it 
was  held  that  this  was  a  general  authority,  and  that  the 
agent  had  a  right  to  buy  for  cash  or  on  credit,  at  his  dis- 
cretion.7 .  Authority  to  "canvass"  for  the  sale  of  sewing- 
machines  does  not  per  se  confer  on  the  agent  power  to 
bind  his  principal  by  buying  or  hiring  a  horse  to  aid  in 
carrying  on  the  business.  Nor  would  a  ratification  by 
the  principal  be  presumed  from  his  acceptance  of  the 
profits  of  the  services,  unless  he  had  knowledge  of  the 
sources   and    circumstances  thereof.8    An  authority  to 

1  Cropper  v.  Adams,  8  Pick.  40.  6  Lnse  v.  Isthmus  Transit  R.  R.  Co., 

1  Weston  v.  Alley,  49  Me.  94.  6  Or.  125;  25  Am.  Rep.  606. 

*  Coquillard  v.  French,  19  Ind.  274.  7  Ruffin  v.  Mebane,  6  Ired.  Eq.  507. 

«  Ashley   v.  Bird,    1   Mo.   640;    14  8  Howe  Machine  Co.  v.  Ashley,  60 

Am.  Dec.  313.  Ala.  496. 
»  Hatch  v.  Coddington,  95  U.  S.  48. 
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sell  for  "cash"  means  that  the  money  must  he  paid  when 
the  title  passes.1  An  authority  to  huy  for  cash  will  not 
sustain  a  purchase  on  credit.*  A  power  of  attorney  which 
gives  the  agent  the  authority  "to  cite  and  appear1'  must 
be  construed  as  conferring  upon  the  agent  the  power  to 
prosecute  and  defend  suits  which  may  he  brought  by  01 
against  his  principal.  A  sale  of  property  under  a  judicial 
proceeding  carried  on  contradictorily  with  the  agent 
who  holds  such  a  power  of  attorney  is  not  therefore  void 
for  want  of  authority  in  the  agent  to  represent  his  prin- 
cipal in  the  litigation.*  A  power  to  sell  "claims  and 
effects  "  does  not  include  lands.4 

§  62.  Particular  Powers  (Continued)— "Collect "— 
"Deliver"— "Deposit"— "Draw,  Indorse,  and  Accept  Bills" 
—  "Execute"— "Give  Discharges"— "Hire"— "Indorse." 
— A  power  to  "collect  debts"  gives  authority  to  sue,  issue 
execution,  and  direct  the  seizure  of  property;5  but  it  gives 
no  authority  to  release  them  without  payment.*  He  may 
attach  the  debtor's  property,7  or  (where  imprisonment 
for  debt  is  permitted)  arrest  him.8  An  agent  to  colleqt  a 
note  has  no  authority  to  sell  it,9  or  barter  the^  note  for 
negotiable  paper  or  real  property.10  A  power  to  collect  a 
debt  gives  no  right  to  accept  negotiable  paper  in  payment 
or  as  collateral  security,11  nor  to  extend  the  time  of  pay- 

1  A  authorized  B  to  sell  property  for  v.   Schenck,    8S  HI.   357;  Chilton  v. 

cash.    Bon  the  sale  took  a  check  pay-  WiUford,  2  Wis.  1;  60  Am.  Dec.  399. 

able  the  next  day.   Held,  not  within  7  Trenton   Banking  Co.   v.   Haver- 

his  authority:  Hall  v.  Stem,  7  Wis.  stick,  11  N.  J.  L.  171;  Fairbanks  v. 

253.  Stanley,  18  Me.  296. 

3  Stoddard  v.  Mcllwain,  7  Rich.  625.  *  See  Stewart  v.  Biddlecom,  2  N.  T. 

*  Miller  v.  Marmiche,  24  La.  Ann.  30.  103;  Gorham  v.  Gale,  7  Cow.  739;  17 

*  Cordova  v.  Knowles,  37  Tex.  19.  Am.  Dec.  549;  Erwin  v.  Blake,  8  Pet. 
6  Joyce  v.  Duplessis,  15  La.  Ann.  18. 

242;  77  Am.  Dec.   185;  Boyd  v.  Cor-  •  Rodgers  v.  Bass,  46  Tex.  505;  Hays 

bett,  37  Mich.  52;  Bush  v.  Miller,  13  v.  Lynn,  7  Watts,  624. 

Barb.  481;  McMinn  v.  Bichtmeyer,  3  w  Smith  v.  Johnson,  71  Mo.  382. 

Hill,  236;    Hushfield  v.  Landman,  3  u  Wiley  v.  Manhood,  10  W.  Va.  206; 

E.  D.  Smith,  208;  Scott  v.  Elendorfi\  McCulloch  v.  McKce,  16  Pa.  St.  2S9; 

12  Johns.  317.  Matthews  v.  Hamilton,  23  111.  470; 

•Melviu  v.  Lamar  Ins.  Co.,  80  HL  Corning  v.  Strong,  1  Ind.  327;  Hazel- 

446;   22  Am.   Rep.    199;    Hening  p.  tine  v.  Miller,  44  Me.  117;  Scoby  v. 

Hottendorf,  74  N.  C.  588;  McHan?  Branch,  59  Tenn.  66. 
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ment,1  nor  to  take  property  instead  of  money.2  An  agent 
who  has  authority  to  collect  for  his  principal  a  note  pay- 
able in  money  cannot,  by  taking  without  authority  notes 
or  claims  on  a  third  party  in  payment,  discharge  the 
debtor.8  An  authority  to  carry  on  mills  for  the  owner, 
to  permit  parties  to  cut  timber  on  his  land  and  to  "col- 
lect" the  stumpage  therefor,  and  to  claim  indemnity  from 
trespassers,  does  not  imply  an  authority  in  the  agent  to 
embark  his  principal  in  lumbering  operations,  by  which 
he  would  be  obligated  to  pay  large  sums  of  money.4  Au- 
thority to  an  agent  in  general  terms  to  collect  or  secure  a 
claim  of  the  principal  is  not  an  authority  to  purchase  for 
the  principal  the  property  of  the  debtor  to  secure  the  claim. 
Such  purchase  is  not  the  natural  or  usual  means  of  secur- 
ing the  debt.5  Securities  being  placed  in  the  hands  of  the 
agent  of  the  complainants  for  collection  merely,  he  has  no 
authority  to  bind  the  complainants  by  a  contract  to  as- 
sign the  securities  to  their  own  prejudice,  or  to  the  preju- 
dice of  their  assignors,  who  have  guaranteed  the  payment 
of  the  mortgage  debt.6  An  attorney  holding  a  note  for 
collection  cannot  confer  title  by  indorsement  in  the  own- 
er's name,  and  delivery  without  the  owner's  consent,  even 
to  an  innocent  purchaser.7  One  who  employs  a  firm  of 
collecting  agents  in  response  to  an  advertising  card,  in 
which  they  announce  that  they  will  treat  his  debtors 
"with  delicacy,  so  as  not  to  offend  them,  or  with  such 
severity  as  to  show  that  no  trifling  is  intended,"  giving 

1Ritch  v.   Smith,   82  N.    Y.   627;  129,  where  it  was  said:  "We  know  of 

Hatchings  r.  Manger,  41  N.  Y.  155.  no  law  which  authorized  the  collector 

*  Earnhart  v.  Robinson,  10  Ind.  8;  of  the  United  States  to  commute,  for 
Taylor  v.  Robinson,  14  Cal.  396;  Ward  whisky,  obligations  to  secure  its  reve- 
ts Evans,  2  Ld.  Raym.  928;  Kirk  v.  nue." 

Heath,  2  Ind.  322;  Graydon  v.  Pat-  *  Spence  v.  Rose,  28  W.  Va.  333. 

erson,  13  Iowa,  256;  81  Am.  Dec.  432;  *  Hazeltine  v.  Miller,  44  Me.  177. 

Aulturan  v.  Lee,  43  Iowa,  404  (but  5  Taylor  v.  Robinson,  14  Cal.  396. 

see  Oliver  r.  Sterling,  20  Ohio  St  391);  *  Stonington  Savings  Bank  v.  Davis, 

Ward  v.  Smith,  7  Wall.  451;  Rodcers  14  N.  J.  Eq.  286. 

v.  Bass,  46  Tex.  505;  Lumpkin  v.  Wil-  7  Quigley  v.  Mexican  Southern  Bank, 

son,  5  Heisk.  555;  Martin  v.  United  80  Mo.  289;  50  Am.  Rep.  503. 
States,  2  T.  B.  Mon.  89;  15  Am.  Dec. 


91         NATURE  AND  EXTENT  OP  AUTHORITY.       g  62 

no  special  instructions,  authorizes  tbem  to  use  such 
means  as  they  see  fit  to  adopt  in  the  prosecution  of  his 
business  for  his  benefit,  and  is  responsible  therefor.1 
Where  books  and  accounts  are  placed  in  the  agent's 
hands  "for  settlement/'  he  has  no  right  to  assign  them  to 
a  surety  of  the  principal  for  his  indemnity,2  nor  has  an 
agent  authorized  to  collect  a  debt.8  An  authority  to  "col- 
lect interest"  gives  no  authority  to  collect  the  principal.4 
The  employment  of  an  agent  to  "deliver  all  freights" 
necessarily  includes  the  authority  to  make  terms  in  re- 
gard to  the  delivery.6  An  agent  to  "deposit"  money  for 
another  in  a  savings  bank  is  not  authorized  to  receive  a 
debt  due  the  depositor.6  An  authority  to  "draw,  indorse, 
and  accept"  bills,  and  to  make  and  indorse  notes  nego- 
tiable at  a  particular  bank  in  the  name  of  the  principal, 
does  not  authorize  the  agent  to  draw  a  bill  in  the  joint 
name  of  himself  and  his  principal,7  nor  to  draw  a  bill  in 
the  name  of  his  principal  on  a  person  having  no  funds  of 
the  principal  in  his  hands,8  or  to  overdraw  his  principal's 
account  at  a  bank.9  An  authority  given  by  several  to  in- 
dorse their  names  on  a  bill  drawn  in  favor  'of  one  does 
not  warrant  several  and  successive  indorsements,  but  only 
a  joint  indorsement  of  and  for  them  all.10  Where  a  com- 
pany authorized  an  agent  to  "execute  a  bond  and  bind 
their  real  estate,"  it  was  held  that  this  did  not  authorize 
him  to  pledge  personalty.11  A  power  of  attorney  to  an 
agent  "to  grant,  bargain,  and  sell  land,  or  any  part  or 
parcel  thereof,  for  such  sum  or  price  and  on  such  terms 

1  Caswell  v.  Cross,  120  Mass.  645.  6  Batman  v.  Bacon,  8  Allen,  25. 

9  Wood  v.  McCain,  7  Ala.  800;  42  T  Stainback  v.  Read,  11  Gratt.  251; 

Am.  Dec.  612.  62  Am.  Dec.  648. 

*Texada  v.  Beaman,  6  La.  84;   25  8  Stainback  v.  Bead,  11  Gratt.  281; 

Am.  Dec.  204.  62  Am.  Dec.  648;  Craghead  v.  Peter- 

*  Smith  v.  Kidd,  68  N.  Y.  130;  23  son,  10  Hnn,  596. 

Am.  Rep.   157;    Doubeday  v.  Kress,  •  Union   Bank   v.  Mott,  39    Barb. 

59  N.  Y.  410;  10  Am.  Rep.  502;  Brew-  180. 

ster  v.  Carnea,  103  N.  Y.  556.  "  Bank  of  United  States  t>.  Beirne,  1 

*  Michigan  S.  etc.  R.  R.  Co.  v.  Day,  Gratt.  234;  42  Am.  Dec.  551. 

20  Hi.  375;  71  Am.  Dec.  278.  n  Ravenelv.  Lyles,  Spear  Eq.  281. 
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as  to  him  shall  seem  meet,  and  for  me  and  in  my  name  to 
make,  execute,  acknowledge,  and  deliver  good  and  suffi- 
cient deeds  and  conveyances  for  the  same  with  or  with- 
out covenants  and  warranty,"  authorizes  him  to  sell  on 
reasonable  credit,  to  receive  the  purchase-money,  to  sell 
for  other  consideration  than  money,  and  to  sell  an  undi- 
vided interest.1  But  one  empowering  him,  among  other 
things,  "to  buy  and  sell  real  estate,  and  in  my  name  to  re- 
ceive and  execute  all  necessary  contracts  and  conveyances 
therefor,"  does  not  authorize  such  attorney  to  sell  and  con- 
vey lands  to  which,  as  the  proper  record  shows,  the  prin- 
cipal has  acquired  title  before  the  execution  of  the  power.8 
An  attorney  authorized,  upon  the  receipt  of  certain  debts 
secured  by  a  mortgage,  to  "give  discharges,"  can  give 
such  acquittances  only  upon  the  receipt  of  the  sum  due; 
he  cannot  enter  into  any  speculations  by  which  the  value 
of  the  security  may  perhaps  be  enhanced.8  Authority  given 
by  a  father  to  a  son  to  "hire"  a  farm-laborer  authorizes  a 
contract  for  a  term  of  two  months.4  A  power  of  attorney 
to  one  to  sign  and  "indorse"  notes  for  him  and  in  his 
name  at  a  bank  gives  the  latter  authority  to  sign  and  in- 
dorse any  note  payable  at  and  due  to  that  bank,  and  no 
other.6 

§63.  Particular  Powers  (Continued) — "Invest"  — 
"Lands"— "Lay  out"  — "Loan"— "Make  Deeds  and 
Sales  "  —  "  Manage  "  —  "  Mortgage  "  —  "  Obtain  Securi- 
ties" —  "Place  "  —  "Procure  a  Purchaser." — A  power  to 
"invest"  money  and  look  after  one's  business  does  not 
authorize  an  agent  to  sell  a  principal's  property.6  Where 
a  power  of  attorney  to  invest  money  authorizes  the  agent 

to  use  the  principal's  signature  and  seal,  when  proper,  in 

» 

1  Carson  v.  Smith,  5  Minn.  78;  77  *  Decker  v.   Has&el,  26  How.   Pr. 

Am.  Dec.  539.  528. 

1  Grove  v.  Coffin,  14  Minn.  345;  100  *  Morrison  v.  Taylor,  6  T.  B.  Man. 

Am.  Dec.  230.  82. 

8  Chilton  v.  Willford,  2  Wis.  1;  60  •  Smith  v.  Stephenson,   45   Iowa, 

Am.  Dec.  399.  645. 


93  NATTJBE  AND  EXTENT  OP  AUTHORITY.  §  63 

transacting  the  principal's  business,  the  agent  may,  on 
payment  of  a  loan  of  his  principal's  money,  reassign  a  bond 
assigned  as  collateral  security  therefor.1  A  power  to  convey 
"lands"  has  been  construed  to  relate  to  after-acquired 
lands.1  Where  the  principal  agent  of  a  company  was  prima- 
rily employed  "  to  lay  out  the  grounds  of  a  company  in 
order  to  dispose  of  them/'  it  was  held  that  he  had  authority 
to  lay  out  and  dedicate  for  highways  land  of  the  company.8 
Where  a  woman  made  her  husband  her  agent  to  lease 
her  lands,  it  was  held  that  she  was  not  bound  by  his  at- 
tempt to  subject  the  rents  to  a  lien  for  agricultural  sup- 
plies advanced  to  the  tenant,  the  lienor  believing  the 
land  to  belong  to  the  husband,  but  she  having  done  noth- 
ing to  foster  the  belief.4  An  authority  to  make  a  "loan" 
gives  no  authority  to  receive  payment  of  the  note  given 
for  the  money  loaned,5  or  to  collect  generally.6  An  agent 
having  a  principal's  money,  to  "loan,  manage,  and  collect" 
as  he  deems  best,  has  authority  to  make  an  agreement  for 
the  extension  of  the  time  of  payment.7  An  authority  sim- 
ply to  loan  money,  and  take  security  for  the  payment, 
does  not  imply  a  power  to  collect.8  A  power  of  attorney 
to  make  "all  such  deeds  of  conveyance  and  of  partition 
to  such  lands  as  I  am  entitled  to  "  authorizes  a  deed  of 
sale  as  well  as  a  deed  of  partition.9  A  power  to  "  make 
and  execute  conveyances"  authorizes  the  agent  to  sign  a 
deed.10  An  authority  to  "make  notes"  in  the  name  of  the 
principal  does  not  authorize  the  agent  to  make  accommo- 
dation notes.11  A  salesman  authorized  to  "make  sales," 
and  selling  on  credit,  is  not  authorized  subsequently  to 
collect  the  price  in  the  name  of  his  principal,  and  a  pay- 

i  Feldman  v.  Beier,  78  N.  Y.  293.  »  Cooley  v.  Willard,  34  EL  68;  85 

>  Berkey  v.  Judd,  22  Minn.  288.  Am.  Deo.  296. 

*  State    v.    Atherton,     16    N.    H.  'Jackson  v.  Hodges,  2  Tenn.  Ch. 
203.  276;    see   also   Execute  Papers   and 

*  Loftin  v.  Crossland,  94  N.  C.  76.  Deeds,  supra. 

*  Austin  v.  Thorp,  30  Iowa,  376.  10  Hunter  v.  Watson,  12  CaL  363;  73 
•Cooley  v.  Willard,  34  EL  69;  85    Am.  Dec. 543. 

Am.  Dec  276.  "Gulick*.  Grover,33N.  J.  L.  463; 

*  Hard  «.  Maple,  2  Bradw.  402.  97  Am.  Dec  728. 
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ment  to  him  will  not  discharge  the  purchaser,  unless  he 
can  show  some  authority  in  the  agent  to  collect,  beyond 
that  necessarily  implied  in  a  mere  power  to  make  sales.1 
A  power  of  attorney  to  "manage"  all  the  lands  of  the 
principal  embraces  after-acquired  lands.2  A  general  au- 
thority given  to  "manage"  a  person's  property  cannot  be 
considered  as  an  authority  to  employ  counsel  in  a  case 
concerning  property  belonging  to  another  person.8  An 
agent  to  "manage"  a  hotel  has  no  implied  power  to  bind 
his  principal  for  the  safekeeping  and  return  of  carriages 
furnished  by  a  livery-stable  keeper  for  guests  of  the  hotel.4 
A  power  to  "mortgage"  land  does  not  authorize  the  giv- 
ing of  the  principal's  note  with  the  mortgage,  so  as  to 
make  him  personally  liable.5  A  general  power  to  mort- 
gage A's  property  will  not  sustain  a  mortgage  for  the 
benefit  of  B.e  Where  an  agent  was  directed  to  "  obtain 
securities"  for  the  payment  of  protested  notes,  and  to 
hand  them  over,  when  obtained,  to  certain  creditors  of 
the  principal,  and  the  agent,  not  obtaining  new  securi- 
ties, gave  the  notes  to  the  creditors  after  the  death  of  his 
principal,  it  was  held  that  their  title  to  the  notes  was 
good.7  Where  a  principal  wrote  to  his  agent  that  he  pro- 
posed to  "  place "  his  goods  at  a  certain  price,  it  was  held 
that  this  gave  the  agent  no  authority  to  warrant  that  his 
principal  would  not  sell  for  a  less  price.8  An  authority 
to  "procure  a  purchaser"  for  property  does  not  give 
power  to  enter  into  a  contract  of  sale.9 

§64.    Particular  Powers  (Continued) — "Purchase"  — 
"Rent  and  Oare  for" — "Receive  Checks" — "Release."  — 

An  authority  to  "purchase" — the  agent  not  being  fur- 
nished with  funds — permits  him  to  purchase  on  credit, 

1  Law  v.  Stokes,  3  Vt.  249.  *  Mylins  v.  Cope,  23  Kan.  617. 

*  Berkey  v.  Judd,  22  Minn.  287.  6  Greenwood  v.  Spring,  54  Barb.  376. 

»  Perry  v.  Jones,  18  Kan.  552.  T  Nicolet  v.  Pillot,  24  Wend.  24a 

4  Brockway  v.  Mullin,  46  N.  J.  I*  *  Anderson  v.  Brnner,  112  Mass.  14. 

448;  50  Am.  Eep.  442.  9Hamert>.  Sharp,  L.R.  19  Eq.  108. 
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§64 


and  give  the  principal's  note,1  but  ordinarily  a  mere  author- 
ity to  purchase  gives  no  power  to  purchase  on  credit,2  or  to 
give  the  principal's  note,8  or  to  buy  a  larger  or  a  smaller 
quantity  than  ordered,4  or  to  sell  or  exchange  the  property.6 
Where  an  agent  for  the  purchase  of  lumber  receives  in- 
structions by  letter  to  "  purchase  "  certain  quantities  of 
lumber  for  sale,  he  is  only  bound  to  a  substantial  com- 
pliance with  his  instructions  as  to  quantity,  and  a  slight 
difference  in  that  respect  will  not  be  considered  a  viola- 
tion of  his  authority,  such  as  to  entitle  his  principal  to 
reject  the  purchase.6    A  clerk  employed  under  a  written 
agreement  to  "  purchase  goods,"  and  conduct  a  mercan- 
tile house  in  a  certain  place,  "  upon  the  cash  system," 
with  a  certain  sum  of  money  put  in  his  hands  for  that 
purpose,  cannot  bind  his  principal  for  goods  purchased 
for  the  house  on  credit.7    A  general  authority  to  pur- 
chase grain  gives  the  agent  no  power  to  contract  to  take 
all  the  grain  the  seller  can  deliver,  especially  if  the  con- 
tract does  not  bind  the  seller  to  deliver  any.8    An  agent 
of  a  commission  house,  authorized  to  purchase  hides,  etc., 
and  to  pay  for  them  with  his  principal's  money,  may  not 
make  advances  or  guarantee  payment  of  unsettled  ac- 
counts received  in  satisfaction  of  unauthorized  advances,9 
An  authority  to  the  manager  of  a  farm  to  purchase  mules, 
implements,  and  supplies  for  the  farm,  gives  no  authority 


1  Spragoe  v.  Gillett,  9  Met.  91 ;  Bank 
r.  Bucby,  1  Abb.  App.  86;  Perrotin  v. 
Cncofia,  6  La.  587;  Fatman  v.  Leet, 
41  Ind.  133.  So  as  to  the  general  man- 
ager of  a  hotel  as  to  supplies  for  it: 
Beecher  v.  Venn,  35  Mich.  466.  So, 
where  giving  the  note  is  indispensable 
to  the  carrying  on  of  the  business: 
Temple  v.  Pomroy,  4  Gray,  128;  and 
see  Adams  v.  Boies,  24  Iowa,  96.  An 
authority  to  "purchase"  wheat  in- 
cludes authority  to  give  directions  as 
to  its  delivery:  Owen  v.  Brockschmidt, 
54  Mo.  285. 

'  Berry  v.  Barnes,  23  Ark.  411;  Stod- 
dard v.  McHwain,  7  Rich.  525;  Stnb- 
binga  v.  Heintz,  1  Peake,  66. 


•  Emerson  v.  Hat  Co.,  12  Mass.  237; 
7  Am.  Dec.  66;  Savage  v.  Rix,  9 
N.  H.  263;  Gould  v.  Norfolk  Lead  Co., 

9  Cush.  338;  57  Am.  Dec.  50;  Taber 
v.  Cannon,  8  Met.  456;  Paige  v.  Stone, 

10  Met  160;  43  Am.  Dec.  420;  Torr- 
ley  v.  Dustin  Mon.  Ass'n,  5  Allen, 
327;  Denison  v.  Tyson,  17  Vt.  549? 
Hazeltine  v.  Miller,  44  Me.  177;  Bank 
v.  Bugbee,  1  Abb.  App.  86. 

•  Olyphant  v.  McNair,  41  Barb.  446. 

6  Todd  v.  Benedict,  15  Iowa,  591. 

•  Merriman  v.  Fulton,  29  Tex.  97. 

7  Stoddard  v.  Mcllwain,  7  Rich.  525. 
8Hartwell  v.  Walker,  4  La.  Ann. 

457;  50  Am.  Dec.  577. 
9  Bohart  v.  Oberne,  36  Kan.  284. 
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to  buy  goods  for  the  laborers.1  An  authority  to  purchase 
a  town  site,  and  lay  out  a  town,  gives  power  to  dedicate 
land  for  the  use  of  a  street.2  The  general  agent  of  a  non- 
resident merchant  has  power  to  authorize  a  clerk  to  apply 
•to  the  gas  company  to  let  on  gas  to  the  principal's  counting- 
room.*  Where  an  agent  was  appointed  by  the  owner  to 
"  rent  and  care  for  "  real  estate,  he  was  held  not  author- 
ized to  sue  in  his  own  name  to  recover  possession  of  the 
property  from  a  claimant  under  a  tax  deed.4  An  authority 
to  "  receive  checks  "  in  payment  does  not  authorize  the 
agent  to  indorse  or  collect  them.5  A  power  to  "  release  " 
an  absolute  debt  includes  authority  to  release  a  contin- 
gent liability.6 

§  65.  Particular  Powers  (Contmued)— "Sell"— "Sell 
and  Convey" — "Sell  at  Retail." — A  power  to  sell  land 
gives  the  agent  power  to  execute  a  deed  and  convey  with 
a  covenant  of  seisin.7    A  verbal  authority  to  "sell"  realty 

1  Garter  v.  Burnham,  31  Ark.  212;  it  appears  that  the  term  "to  sell"  ia 

and  see  Meyer  v.  Baldwin,  52  Miss,  need  in  the  ordinary  sense,  and  the 

263.  general  tenor  of  the  instrument  is  to 

1  Bartean  v.  West,  23  Wis.  416.  confer  a  power  of  disposal,  the  author- 

•  Shepherd  v.  Milwaukee  Gas  etc  ity  to  execute  the  proper  conveyance 
Co.,  11  Wis.  234.  is  necessarily  incident,  although  the 

'McHenry    v.  Painter,    53    Iowa,  term  "to  convey  "is  not  used:  Farn- 

365.  ham  v.  Thompson,  34  Minn.  330.    But 

6  Graham  v.  U.  S.  Savings  Inst,  46  see  Force  v.  Dutcher,  18  N.  J.  Eq.  401; 
Mo.  186.  Nixon  v.  Hyserott,  5  Johns.  58;  Lyon 

•  Shaw  v.  Berry,  35  Me.  279;  58  v.  Pollock,  99  U.  S.  668.  In  Valen- 
Am.  Dec  702.  tine  v.  Piper,  22  Pick.  85,  33  Am.  Deo. 

7  Le  Roy  v.  Beard,  8  How.  451;  Tag-  715,  it  was  said:  "  Some  objection  was 
gart  v.  Stanbery,  2  McLean,  543;  taken  to  the  legal  effect  of  this  instru- 
Valentine  v.  Piper,  22  Pick.  85;  33  ment.  It  purported  to  authorize  the 
Am.  Deo.  715;  Memstreet  v.  Burdick,  attorney  to  make  sale  of  the  real  es- 
90 I1L  444;  Jackson  v.Hodges,  2  Tenn.  tate  of  the  constituent,  as  therein 
Ch.  276;  People  v.  Boring,  8  CaL  407;  described,  but  there  were  no  express 
Fogarty  v.  Sawyer,  17  Cal.  591;  Tale  words  authorizing  the  attorney  to  exe- 
v.  Eames,  1  Met.  488;  Alexander  v.  cute  a  deed  or  deeds.  But  the  court 
Walter,  8  Gill,  239;  50  Am.  Dec  688;  are  of  opinion  that  the  instrument  is 
Inhabitants  v.  Clark,  68  Me.  87;  28  not  open  to  this  exception.  Where 
Am.  Rep.  22.  A  power  of  attorney  the  term  'sale '  is  used  m  its  ordinary 
to  sell  one's  real  estate  held  to  author-  sense,  and  the  general  tenor  and  effect 
ize  a  quitclaim  deed  of  land  which  of  the  instrument  is  to  confer  on  the 
may  not  have  been  owned  by  the  per-  attorney  a  power  to  dispose  of  real 
son  giving  the  power:  Alexander  v.  estate,  the  authority  to  execute  the 
Goodwin,  20  Neb.  216.  Where,  in  a  proper  instruments  required  by  law,  to 
power  of  attorney  to  sell  real  estate,  carry  such  sale  into  offset,  is  neoes- 
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is  insufficient  to  authorize  the  execution  of  a  contract  or 
the  making  of  a  deed.1  Authority  to  agents,  not  under 
seal,  to  "sell"  land  empowers  them  to  make  an  executory 
contract  to  sell.1  An  agent  with  a  restricted  power  to  sell 
a  tract  of  land  at  a  given  price  has  no  power  to  bind  his 
principal  by  any  representation  as  to  the  quantity  or 
quality  of  the  land.*    A  power  authorizing  the  attorney 

■surily  incident.  It  is  in  pursuance  of  The  vendor  may  be  unwilling  to  deal 
a  general  maxim  that  an  authority  to  with  a  particular  proposed  purchaser 
accomplish  a  definite  end  carries  with  on  any  terms.  He  may  consider  him 
it  an  authority,  so  far  as  the  constitu-  pecuniarily  unable  to  comply  with  the 
ant  can  confer  it,  to  execute  the  usual  contract,  even  if  the  title  prove  satis- 
legal  and  appropriate  measures  proper  factory,  and  he  may  decline  to  bind 
to  accomplish  the  object  proposed.  A  himself  to  convey  to  such  a  purchaser 
power  of  attorney  might  be  so  drawn  at  the  end  of  the  time  necessary  to 
aa  to  authorize  the  attorney  to  make  examine  the  title,  because  he  might 
sale  of  an  estate,  where  it  might  be  thereby  in  the  mean  time  lose  an  op- 
apparent  that  it  was  the  intention  of  portunity  to  sell  to  some  other  person 
tine  constituent  to  authorize  the  attor-  who  might  desire  to  purchase,  and  in 
ney  to  negotiate  for  a  sale,  leaving  it  whose  good  faith  and  ability  to  pay  he 
to  the  constituent  afterwards  to  ratify  reposed  entire  confidence.  All  these 
it  and  to  execute  deeds.  Should  it  ap-  and  many  other  like  considerations 
pear  either  from  the  restricted  words  might,  and  usually  do,  arise  in  the 
used,  or  from  the  tenor  of  the  whole  mind  of  the  vendor.  Now,  a  mere 
instrument,  that  such  was  the  intent,  authority  'to  sell'  can  hardly  confer 
it  ought  to  be  construed  as  conferring  power  upon  the  agent  to  determine 
such  a  restricted  power  only.  In  the  all  these  matters  for  his  principal,  so 
present  case,  we  think  it  was  the  in-  as  to  bind  him  by  his  determination. 
tent  of  the  constituent  to  confer  on  And  yet,  unless  the  agent  do  have 
the  attorney  an  authority  to  transfer  such  power,  he  cannot  make  a  defini- 
tive estate.  tive  contract,  or  one  that  could  be 
1  Duffy  v.  Hobson,  post;  Treat  v.  Pe  said  to  have  the  certainty  requisite  to 
Celis,  41  CaL  202;  Force  v.  Dutcher,  18  deprive  the  principal  of  his  option  to 
N.  J.  Eq.  401;  Pxincle  v.  Spaulding,  53  ultimately  decline  to  make  the  sale. 
Barb.  17.  "This,  to  simply  find  a  To  give  to  the  mere  word  'to  sell' 
purchaser,  it  is  said  in  Duffy  v.  Hob-  such  a  broad  signification  as  that  would 
son,  40  CaL  240,  6  Am.  Rep.  617,  "is  be  to  invest  the  agent  with  powers  of 
the  settled  construction  put  upon  the  that  ample  and  discretionary  character 
employment  of  professional  brokers'  to  usually  only  conferred  with  caution, 
self '  or  *  to  close  a  bargain '  concerning  and  by  means  of  a  general  letter  of  at- 
real  estate,  and  we  know  of  no  reason  torney,  where  the  terms  are  distinctly 
why  the  same  language  employed  to  ex-  expressed.  While  it  is  true  that  a 
press  the  authority  of  any  other  agent  power  to  sign  the  name  of  a  principal 
*  to  sell '  should  have  a  more  extended  to  a  contract  of  sale  may  be  given  ver- 
meaning.  Besides,  a  sale  of  real  ea-  bally,  we  think  that  the  words  used 
tate  involves  the  adjustment  of  many  for  the  purpose  should  be  distinct  and 
matters  in  addition  to  fixing  the  price  clear  in  their  meaning  and  import,  and 
at  which  the  property  is  to  be  sold,  should,  with  the  requisite  degree  of 
The  deed  of  conveyance  may  be  one  certainty,  manifest  the  intention  of 
with  full  covenants  of  seisin  and  war-  the  principal  to  do  something  more 
ranty,  or  only  those  covenants  im-  than  merely  to  employ  a  broker." 
ported  by  the  use  of  the  words '  grant,  *  Jackson  v.  Badger,  36  Minn.  52. 
bargain,  and  sell '  under  our  statute,  s  National  Iron  Co.  v.  Bruner,  19 
or  it  may  be  by  quitclaim  merely.  N.  J.  Eq.  331. 
VouL—  7 
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in  fact  to  sell  "the  one  half"  of  a  lot  of  land,  without 
specifying  which,  or  whether  an  undivided  half,  empowers 
him  to  sell  one  half  in  severalty,  exercising  his  own  dis- 
cretion as  to  which  half.1  Where  a  letter  of  attorney 
authorizes  an  agent  to  sell  all  the  land  of  the  pnincipal, 
which  the  latter  had  not  previously  conveyed,  the  agent 
may  convey  what  his  principal  had  previously  sold  but 
not  conveyed.*  An  agent  empowered  to  sell  and  convey 
land  conveyed  to  A,  who  paid  part  in  cash,  and,  in  pur- 
suance of  an  agreement  for  a  loan  from  B,  mortgaged  to 
the  agent,  who  immediately  assigned  the  mortgage  and 
indorsed  the  notes  to  B,  who  thereupon  handed  him  the 
amount  of  the  loan.  It  was  held  that  the  transaction 
was  a  sale  for  cash  within  the  agent's  authority,  and  not 
a  barter  or  a  sale  on  time.8 

Under  a  general  power  to  sell  property,  real  or  personal, 
the  agent  may  make  a  contract  of  sale.4  An  agent  in- 
trusted with  personal  property  to  sell  may  make  a  condi- 
tional sale  on  trial,  or  a  contract  to  take  effect  as  a  sale  in 
case  the  article  on  trial  works  satisfactorily.5  An  agent 
authorized  to  sell  has  authority  to  take  all  the  usual  steps 
to  effect  a  sale;6  but  not  to  agree  to  pay  a  commission  to 
another  for  making  sales.7  An  agent  to  sell  goods  and 
collect  the  price  has  authority  to  make  any  deduction 
from  the  price  that  the  principal  could  have  made.8  Au- 
thority to  an  agent  to  sell  goods  is  no  authority  to  barter 
nor  to  exchange,0  nor  to  rescind  the  sale,  or  materially 
modify  its  terms,  after  it  has  become  an  executed  con- 

1  Alemany  v.  Daly,  36  CaL  90.  from  the  principal,  allowed  the  deed 

1  Mitchell  v.  Maupin,  3  T.  B.  Mon.  and  purchase  notes  to  be  placed  in  the 

185.  hands  of  a  third  person  until  an  alleged 

•  Plummer  v.  Back,  16  Neb.  322.  lien  should  be  removed.     Held,  not 

*  Haydock  v.  Stow,  40  N.  Y.  363.  within    their    authority:    Taylor   «. 
6  Oster  v.  Mickley,  35  Minn.  245.  White,  44  Iowa,  295. 

6  Fay  v.  Richmond,  43  Vt.  25;  Peters  7  Atlee  v.  Fink,  75  Mo.  100;  42  Am. 

v.  Farnsworth,  15  Vt.  155;  40  Am.  Rep.  385. 

Dec.  671;  Bryant  v.  Moore,  26  Me.  84;  *  Taylor  v.  Nussbaum,  2  Duer,  302. 

45  Am.  Dec.  96;  Haydock  v.  Stow,  •  Taylor  v.  Starkey,  59  N.  H.  142; 

40  N.  Y.  363.    Agents  were  author-  Reese  v.   Medlock,  27  Tex.   120;  84 

ized  to  sell  land  on  certain  conditions.  Am.  Dec.  611;  Trudo  v.  Anderson,  10 

They,  on  receiving  an  executed  deed  Mich.  357;  81  Am.  Dec.  795. 
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tract.1  An  agent  who  is  only  authorized  to  sell  notes  can- 
not bind  his  principal  by  a  guaranty  of  their  payment.1 
Instructions  to  sell  a  vessel  for  "  fourteen  thousand  dol- 
lars cash,  free  of  all  charges  whatsoever/'  mean  charges  of 
sale,  not  expenses  on  account  of  a  previous  voyage,  such  as 
wages  and  provisions.8  One  authorized  to  sell  on  credit 
has  no  authority  to  foreclose  a  mortgage  which  he  has 
taken  as  security,  nor  to  buy  in  for  the  principal  at  the 
sale."1  Where  a  principal  authorizes  his  agent  to  "sell 
upon  credit/'  a  reasonable  credit  is  meant,  which  reason- 
ableness is  a  question  to  be  determined  by  the  evidence.5 
An  agent  to  sell  land  on  credit  has  no  implied  authority 
to  receive  payment  therefor,  nor  to  receive  payment 
before  due,  or  in  anything  but  money.6  An  agent  author- 
ized to  sell  his  principal's  sherry,  when  manufactured,  is 
not  authorized  to  sell  it  before  it  is  manufactured.7  The 
mortgagee  of  a  stock  of  goods  signed  at  the  foot  of  the 
mortgage  a  memorandum  whereby  he  appointed  the  mort- 
gagor his  agent  to  sell  and  dispose  of  and  replace  the 
stock.  This  was  held  not  to  make  the  mortgagor  an  agent 
of  the  mortgagee  for  the  purchase  and  sale  of  goods,  but 
merely  a  waiver  of  the  right  to  take  possession.8  One 
authorized  to  "  sell  and  convey  "  property  has  no  right  to 
make  a  voluntary  conveyance  to  an  agent  to  enable  him 
to  control  and  protect  the  property,9  nor  to  make  partition 
of  the  land.10  An  authority  to  sell  at  retail  does  not  au- 
thorize a  clerk  to  sell  at  wholesale  to  satisfy  a  debt  due  to 
the  purchaser  from  the  principal.11 

§66.    Particular     Powers     (Continued)— "Settle "— 
"  Ship"  — "  Sign     Name  »  — "  Solicit »  —  "  Subscribe  "  — 

1  Adrian  v.  Lane,  13  8.  G.  183.  7  Merriam    t>.   De   Turk,    66    Cal. 

*  Granl  v.  8trutzel,  63  Iowa,  712.  549. 

*  Dosar  v.  Pent,  4  Binn.  361.  8  Barrett  v.  Franklin,  14  R.  I.  241. 
4  Aoltman  v.  Jones,  1  Woolw.  99.  '  Dupont   v.  Wertheman,   10   CaL 

*  Brown  v.  Central  Land  Co.,  42  354. 

CaL  257.  10  Borel  v.  Rollins,  30  Cal.  408. 

*  Mann  v.  Robinson,  19  W.  Va.  49;        u  Hampton  v.  Matthews,  14  Pa.  St 
42  Am.  Rep.  771.  105;  Lee  v.  Tinges,  7  Md.  235. 
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"Sue" — "Take  Care  of  "—"Transact." — A  power  to  settle 
up  a  mercantile  business  gives  no  authority  to  purchase 
real  estate  or  to  give  a  note  for  the  purchase  price.1  An 
attorney  authorized  by  salvors  to  "  settle "  their  claims 
against  the  vessel  saved  has  authority  to  receive  the 
money,  but  not  to  afterwards  distribute  it  upon  his  own 
judgment  among  the  salvors,  or  to  pay  charges  against 
the  fund.3  Where  a  physician  leaving  home  temporarily 
made  R.  his  agent,  by  verbal  appointment,  to  transact  all 
business  for  him  in  Alabama,  and  left  with  him  his  books 
of  account  for  services  "for  settlement,"  it  was  held  that 
K.  had  no  authority  to  assign  the  books  to  a  surety  of 
his  principal  as  security  for  his  suretyship.1  A  clerk  in  a 
store  authorized  to  settle  a  claim  against  a  carrier  for  the 
loss  of  certain  goods  cannot  give  a  discharge  without  re- 
ceiving any  consideration.  His  mere  agreement  to  receive 
other  goods  in  place  of  those  lost  will  not  operate  as  a 
release  of  the  carrier's  liability.4  A  power  to  settle  busi- 
ness and  collect  claims  gives  an  agent  a  right  to  execute 
a  replevin  bond.5  An  agent  employed  to  settle  attach- 
ment suits  against  the  principal  has  authority  to  raise 
money  to  settle  by  executing  a  note.6  Authority  given  to 
ah  agent  to  ship  property  carries  with  it  authority  to 
accept  a  bill  of  lading,  or  to  make  a  contract  containing 
exemptions  from  liability.7    Authority  to  ship  cotton  and 

1  Fisher  v.  Salmon,  1  CaL  413;  54  ton  v.  Merchants'  Dispatch  Trans.  Co., 

Am.  Dec.  297.    A  sent  overdue  county  36  N.  Y.  Sup.  Ct.  527;  59  N.  Y.  258; 

bonds  to  B,  requesting  him  to  treat  Robinson     v.    Merchants'    Dispatch 

them  as  his  own,  and  do  the  best  to  Trans.  Co.,  45  Iowa,  470;  Meyer  v. 

settle  them.    Held,  this  did  not  an-  Harnden's  Ex.  Co.,  24  How.  Pr.  290; 

thorize  B  to  sell  the  bonds  to  D,  or  to  Bean  v.  Green,  12  Me.  422;  Fillebrown 

empower  C  to  do  so:  Hannon  v.  Hous-  v.  Grand  Trunk  R.  B.  Co.,  55  Me.  462; 

ton,  18  Kan.  561.  92  Am.  Deo.  606;  Levy  v.  Southern 

9  Hawkins  v.  Avery,  32  Barb.  551.  Ex.   Co.,  4   S.   C.   234.     "That   the 

*  Wood  v.  McCain,  7  Ala.  800;  42  plaintiff  herself  never  read  the  paper 
Am.  Dec.  612.  [a  bill  of  lading  containing  conditions] 

*  Patterson  v.  Moore,  34  Pa.  St.  69.  is  of  no  moment.    The  arrangement 

5  Merrick  v.  Wagner,  44  111.  266.  was  made  by  her  agent,  who  must  be 

6  Tanner  v.  Hastings,  2  Bradw.  283.  presumed  to  have  acquainted  herself 

7  Moriarty  t>.  Harnden's  Ex.,  1  Daly,  with  the  terms  of  the  engagement 
227;  Christenson v.  American  Ex.  Co.,  which  the  defendant  assented  to": 
15  Minn.  270;  2  Am.  Rep.  122;  Shel-  Steers  v.  Liverpool  Steamship  Co.,  57 
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forward  the  bills  of  lading  to  the  consignee  does  not  im- 
ply authority  to  receive  advances  from  the  consignee;  and 
while  authority  to  ship  and  sell  may  imply  authority  to 
receive  the  proceeds,  it  does  not  confer  authority  to  appro- 
priate the  proceeds  to  payment  of  the  agent's  individual 
debts.1  But  a  mere  agent  to  deliver  the  property  has  no 
authority  to  make  a  contract  with  exemptions  from  lia- 
bility, as,  for  instance,  a  drayman.3  To  "use  and  sign 
my  name,"  for  the  purpose  of  obtaining  accommodation 
at  a  bank,  gives  an  agent  power  to  sign  a  note.'  A  per- 
son, whether  he  can  himself  write  or  not,  may  authorize 
another  by  parol  to  sign  his  name  to  an  instrument.4  A 
power  "to  solicit  and  take  contracts "  does  not  carry  with 
it  the  power  to  collect;  and  a  payment  to  such  an  agent 
by  one  who  knew  that  orders  were  sent  to  the  principal 
for  his  approval  does  not  release  from  liability  to  the 
principal.6  An  authority  to  subscribe  for  stock  upon  the 
location  and  erection  of  certain  railroad  improvements 
does  not  authorize  a  subscription  payable  on  the  location 
of  such  improvements.6  An  authority  to  sue  for  a  debt, 
and  to  do  all  in  the  premises  that  the  principal  could  do, 
gives  power  to  attach.7  An  agent  appointed  to  "take  care 
of"  personal  property,  and  to  give  notice  of  any  lien  upon 
it,  has  no  authority  to  make  an  agreement  with  a  third 
person  to  purchase  the  property  of  his  principal,  at  a  sale 
to  which  it  is  exposed,  to  satisfy  rent  under  a  distress 
warrant,  and  therefore  the  principal  cannot  maintain  an 

N.  Y.  1;  15  Am.  Rep.  453;  Squire  t>.  63  Mo.  33;  21  Am.  Rep.  430.    Author- 

N.  Y.  Cent.  R.  R.  Co.,  98  Mass.  239;  ity  to  sign  a  principal's  name  to  a 

93  Am.  Dec.  162;  New  Jersey  Steam  note  for  a  specified  sum  is  special,  and 

Nav.  Co.  v.  Merchants'  Bank,  6  How.  if  he  signs  a  note  for  more  it  is  a  f or- 

344.  gery,  and  the  principal  is  not  liable: 

1  Hill  v.  Helton,  80  Ala.  528.  King  v.  Sparks,  77  Ga.  285;  4  Am.  St. 

'  Southern  Ex.  Co.  v.  Armstead,  50  Rep.  85. 
Ala,   350;  Nelson  v.  R.  R.   Co.,  48        *  Handyside  t>.  Cameron,  21  HI.  588; 

N.  Y.  498;  Buckland  v.  Adams  Ex.  74  Am.  Dec.  119. 
Co.,  97  Mass.  124;  93  Am.  Dec.  68;        6Grecnhood  v.  Keator,  9  111.  App. 

contra,  Robinson  v.  Merchants1  Trans.  183. 
Co.,  45  Iowa,  470.  6  Drover  v.  Evans,  59  Ind.  454. 

3  But  not  an  instrument  not  a  nego-        T  De  Poret  v.  Gasman,  30  La.  Ann. 

tiable  note:  First  Nat.  Bank  v.  Gay,  930. 
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action  of  trover  upon  this  agreement  against  such  third 
person,  unless  he  ratifies  the  act  of  his  agent  before  trial.1 
Authority  to  an  agent  "to  trade  ofFsaid  mule  if  he  could 
get  anything  that  suited  him"  does  not  empower  him  to 
exchange  the  mule  for  another,  and  bind  his  principal  to 
pay  a  sum  of  money  as  the  estimated  difference  in  value.3 
A  person  "with  full  authority  to  transact  any  business, 
to  employ  men,  purchase  logs,  sell  timber,  or  to  perform 
any  other  business  connected  "  with  his  principal,  has  a 
general  authority,  and  may  transfer  lumber  in  payment 
to  men  employed  by  him.'  The  owners  of  a  tavern,  by  an 
instrument  in  which  they  recited  that  they  had  engaged 
R.  to  keep  said  taVern,  empowered  him  for  them,  and  in 
their  names,  and  for  their  use  and  benefit,  "to  transact 
all  business  pertaining  to  said  tavern,  which  in  his  judg- 
ment might  promote  their  interest,  and  to  purchase,  use, 
and  vend  all  necessary  provisions  for  said  house,"  and 
"to  act  for  us  as  fully  and  effectually  as  we  could  do"  if 
present.  It  was  held  that  R.  was  authorized  to  purchase 
spirituous  liquors,  wine,  and  sugar  on  the  credit  of  the 
owners,  to  be  used  at  the  bar  of  said  tavern.4 

g  67.  What  Powers  Implied  under  Particular  Circum- 
stances — Advertising  —  Admissions — Arbitrate — Assign 
— Auction  —  Board  at  Hotel — Borrow — Cancel — Com- 
promise—  Collect — Confess  Judgment. — A  general  agent 
of  a  patent-medicine  manufacturer  has  no  authority  to 
make  contracts  for  advertising  in  foreign  countries.* 
What  an  agent  says  while  acting  within  the  scope  of  his 
authority  is  admissible  against  his  principal,  as  part  of 
the  res  gestae,  but  not  statements  or  representations  made 
by  him  at  any  other  time.  And  declarations  made  by 
the  officers  of  corporations  rest  upon  the  same  principles 

1  Brisbane  v.  Adams,  3  N.  V.  129.  4  Cummings    v.    Sargent,    9    Met. 

1  McMillan  v.  Wooten,  80  Ala.  263.  172. 

8  Taylor  v.  Labeauine,  14  Mo.  572;  6  Holloway  v.  Stephens,  2  Thomp. 

17  Mo.  338;  Tappan  v.  Bailey,  4  Met  &  0.  562. 
529. 
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as  apply  to  other  agents.1  An  agent  has  no  power,  with- 
out express  authority,  to  refer  disputes  to  arbitration.2 
An  authority  to  "settle"  does  not  authorize  the  agent  to 
submit  the  disputes  to  arbitration.*  But  the  power  may 
be  implied  from  an  authority  to  "act  on  the  principal's 
behalf  in  dissolving  the  partnership,  and  appoint  any 
other  person  as  he  may  think  fit*';4  or  from  an  authority 
to  prosecute  a  suit 6  or  to  "  compromise  or  compound  "  a 
claim.6  A  power  to  sell  or  lease  lands,  to  take  charge  of 
them  and  to  prosecute  suits,  receive  money,  etc.,  does  not 
authorize  the  agent  to  assign  a  cause  of  action  for  a  tres- 
pass on  the  lands;7  nor  does  a  power  to  enforce  in  every 
way  a  claim  confer  authority  to  assign  it  to  a  third  per- 
son.8 A  simple  power  to  sell  does  not  include  a  sale  at 
auction.9  An  agent  employed  to  sell  goods  has  no  im- 
plied authority  to  obtain  board  at  a  hotel  on  the  credit 
of  his  principal.10  An  agent  to  buy  and  sell  at  the  prin- 
cipal's store  has  no  authority  to  borrow  money.11  The 
authority  of  an  agent  who  travels  to  solicit  orders  for  a 
commercial  house  does  not  embrace  power  to  cancel  his 
contracts,  and  receive  back  goods  shipped  to  and  not 
satisfactory  to  a  customer.13  A  power  to  pay  debts  gives 
authority  to  compromise  a  disputed  claim.13  Where  A 
and  B  went  to  a  store,  and  each  purchased  a  bill  of  goods, 
and  A  guaranteed  the  payment  of  B's  bill,  and  subse- 
quently both  bills  were  sent  by  mail  to  A,  who  presented 

1  Penn.  R.  R.  Co.  v.  Books,  57  Pa.  6  Buckland  t>.  Conway,  16  Mass.  396. 

St  339;  98  Am.  Dec.  229.  *  Wilks  v.  Back,  2  East,  142;  Schoff 

'  Michigan  Cent.  R.  R.  Co.  t>.  Gou-  v.  Bloomfield,  8  Vt.  472. 

car,  55  HL  503;  Trout  v.  Emmons,  29  7  Geiger  v.  Bollea,  1  N.  Y.  Sap.  Ct. 

UL  433;  81  Am.  Deo.  326;  Alexandria  129. 

Canal  Co.  r.  Swann,  5  How.  83;  Car-  8  Garrigne  v.  Lqescher,  3  Bosw.  578. 

nochan  v.  Gould,  1  BaiL  179;  19  Am.  •  Towle  v.  Leavitt,  23  N.  H.  360;  55 

Dec.  668;  McPherson  v.  Cox,  86  N.  Y.  Am.  Dec.  195. 

472;  and  see  Goodson  v.  Brooke,  4  1§  Sampson  v.  Singer  Mfg.   Co.,   5 

Camp.  163.  S.  C.  46o. 

*  Scarborough  v.  Reynolds,  12  Ala.  ll  Spooner  v.  Thompson,  48  Vt.  259. 
252;  Haber  v.  Zimmerman,  21  Ala.  uDiversyv.  Kellogg,  44  111.  114;  92 
488;  56  Am.  Dec.  255.    See  Hine  v.  Am.  Dec.  154. 

Stephens,  33  Conn.  504.  "  Bergenthal  v.  Fiebrantz,  48  Wis. 

*  Henley  v.  Soper,  8  Barn.  &  C.  16.    435. 
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B's  bill  to  him,  representing  that  he  had  authority  to 
collect  it,  whereupon  B  paid  it,  it  was  held  that  the 
mere  delivery  of  the  bill  by  the  creditor  to  A  through 
the  post-office  did  not  constitute  A  the  creditor's  agent 
for  the  collection  of  the  debt,  nor  was  it  any  evidence  of 
authority  to  collect  it.1  A  general  agent,  without  express 
authority,  cannot  confess  judgment  for  his  principal.1 

§  68.  What  Powers  Implied  (Continued) — Employing 
Agents — Employing  Counsel — Exchange  or  Barter — 
Deliver — Foreclose  Mortgage. — An  agent  of  a  stage  com- 
pany authorized  to  obtain  surgical  aid  for  a  passenger 
injured  by  the  upsetting,  of  the  coach  is  not  therefore 
authorized  to  employ  a  physician  to  attend  to  one  who 
had  acted  as  coachman  without  the  consent  or  knowl- 
edge of  the  company,  and  who  had  also  been  injured  by 
the  same  accident.*  Where  a  principal  wrote  to  his 
general  agent,  "You  will  do  better  by  getting  new 
agents,"  etc.,  it  was  held  that  the  agent  thereby  received 
authority  to  employ  a  new  subagent.4  A  general  author- 
ity to  manage  property  for  another  does  not  give  power 
to  employ  counsel  in  a  case  between  third  persons,  but 
which  may  indirectly  affect  the  principal's  property.*  A 
general  agent  has  no  authority  to  employ  counsel  to  pros- 
ecute a  suit  for  a  servant  of  the  principal  injured  through 
the  negligence  of  a  third  person.6  An  agent  to  sell  land 
must  sell  for  money;  he  cannot  exchange  it  for  merchan- 
dise.7 So  one  anthorized  to  sell  goods  cannot  exchange 
them  in  barter.8  And  an  authority  to  "sell,  transfer,  and 
convey "  lands  gives  no  authority  to  exchange  them  for 

lDutcher  v.  Beckwith,  45  HI.  460;  'Lumpkin*  Wilson,  5  Heisk.  555; 

92  Am.  Dec.  232.  Wheeler  and  Wilson  Co.  v.  Givan,  65 

'  Howell  v.  Gordon,  40  Ga.  302.  Ma  89;  Victor  Sewing-Machine  Co.  v. 

*  Shriver  v.  Stevens,  12  Pa.  St  258.  Heller,  44  Wis.  265;  Trndo  v.  Ander- 

*  McConnell  v.  McCormick,  12  CaL  son,  10  Mich.  357;  81  Am.  Dec.  795; 
142.  Kent  v.  Bornstein,  12  Allen,  342. 

*  Perry  v.  Jones,  18  Kan.  552.  *  Guerreiero  v.  Peile,  3  Barn.  &  Aid. 
6  Cochran  v.  Newton,  5  Denio,  482.    616. 
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other  lands.1  So  one  employed  to  sell  has  no  authority  to 
exchange  the  money  he  receives  with  a  third  person.2 
Where  an  agent  managing  real  estate  for  his  principal  sold 
it  and  took  a  note  and  mortgage  back,  which  were  left  with 
him  for  collection,  it  was  held  that  he  was  not  authorized 
to  exchange  them  for  the  unsecured  note  of  another  party 
and  to  release  the  mortgage.1  A  teamster  employed  by  a 
mill-owner  to  deliver  flour  to  a  railroad  company  for 
transportation  has  no  power,  by  virtue  of  his  employment, 
to  direct  the  delivery  of  the  flour  by  the  company  to  a 
third  person;  and  the  agents  of  the  company  are  bound 
to  know  this,  and  if  they  so  deliver  the  flour  the  company 
is  liable  as  for  a  conversion.4  An  agent  authorized  to 
sell  on  credit  has  no  power  to  foreclose  a  mortgage  which 
he  had  taken  to  secure  payment,  nor  to  buy  in  the  prop- 
erty for  his  principal  on  the  sale.5 

§  69.  What  Powers  Implied  (Continued)— Give  Credit 
— Guaranty— Hiring  Bones — Indorsing — Lease — Leg- 
acy— License — Loan. — An  ordinary  authority  to  sell  gives 
no  authority  to  sell  on  credit,6  but  the  authority  may  be 
construed  to  allow  it.7  A  book-keeper  has  no  power,  by 
virtue  of  his  position,  to  bind  his  employer  for  the  debt 
of  a  third  person.8  A  traveling  salesman  and  collector  has 
authority  to  hire  horses  and  carriages  in  the  country,9 
and  so  has  an  agent  employed  to  sell  steam-engines.10    A 

1  Reese  v.  Medlock,  27  Tex.  120;  84  a  reasonable  credit:  Brown  v.  Central 

Am.  Dec.  611.  Land  Co.,  42  Cal.  257. 

*  Kent  v.  Bernstein,  12  AH«nf  ?  Van  Alen  v.  Vanderpool,  6  Johns. 
842.  69;  5  Am.  Dec.  192;  Greely  v.  Bartlett, 

*  Hakes  v.  Myrick,  69  Iowa,  189.         1  Greenl.  172.    As  where  the  agent 
«8awyer  t>.  Kailfoad  Co.,  22  Wis.    was  to  sell  "for  the  best  price  he  could 

402;  99  Am.  Dec.  49.  get  and  return  the  proceeds":  May  v. 

*  Aultman  v.  Jones,  1  Woolw.  99.        Mitchell,  5  Humph.   365;  where  he 
6  School  District  v.  jEtna  Ins.  Co.,    was  to  sell  "  to  the  best  advantage* : 

62  Me.  390;  State  v.  Delafield,  8  Paige,  Euffin  v.  Mebane,  6  Ired.  Eq.  507. 
627;  Seiple  v.  Irwin,  30  Pa.  8t  513;        •  Ruppe  v.  Edwards,  52  Mich.  411. 
Iaw  v.  Stokes,  32  N.  J.  L.  249;  90       •  Bentley  v.  Doggett,  51  Wis.  224; 

Am.  Dec.  655;  Burks  v.  Hubbard,  69  37  Am.  Rep.  827. 
Ala.  379;  Palls  v.  Gaither,  9  Port.  605.        »  Huntley  v.  Mathias,  90  N.  0. 101; 

An  authority  to  sell "  on  credit "  means  47  Am.  Rep.  617. 
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cashier  of  a  firm  which  is  in  the  habit  of  taking  commer- 
cial paper  in  the  course  of  business  has  authority  to  in- 
dorse such  paper,1  and  so  has  an  agent  employed  to  dis- 
count a  note.2  But  a  collector  authorized  to  receive  checks 
in  payment  of  bills  held  by  him  for  collection  has  no 
authority  to  indorse  and  collect  the  checks.*  A  general 
authority  to  transact  business,  and  receive  and  discharge 
debts,  gives  no  power  to  accept  or  indorse  bills.4  Posses- 
sion of  a  note  not  indorsed  raises  no  presumption  that  the 
holder  has  a  right  to  transfer  it.*  A  power  to  sell  land 
authorizes  the  leasing  of  it.*  A  clerk  authorized  to  receive 
payment  is  not  authorized  to  receive  a  legacy  duo  his 
master.7  A  power  to  sell  land  will  not  give  an  agent  au- 
thority to  license  the  purchaser,  before  the  conveyance,  to 
enter  and  cut  timber  on  the  land.8  Authority  in  a  hired 
man  from  his  employer  to  lend  property  attached  and 
in  the  custody  of  the  sheriff  cannot  be  inferred  from  his 
having  exercised  such  authority  before  attachment,  when 
the  property  was  in  the  ordinary  use  of  his  employer.9 

§  70.  What  Powers  Implied  (Continued)  —  Making  Ac- 
commodation Notes— or  Deed — Negotiable  Paper — Mort- 
gage—  Pledge — Purchase. — A  general  agency  for  the 
transaction  of  the  principal's  business  will  not  authorize 
the  agent  to  make  accommodation  notes  in  his  name.10  A 
power  to  make  "  all  such  deeds  of  conveyance  and  partition 
to  such  land  as  I  am  entitled  to  "  authorizes  a  deed  of  sale 
as  well  as  of  partition."  A  power  to  "  ask,  demand,  recover, 
or  receive  the  principal's  share  of  an  estate,  to  give  dis- 

1  Edwards  v.  Thomas,  66  Mo.  468.  e  Williams  v.  Woodard,  2  Wend.  487. 

*  Merchants*  Bank  v.  Central  Bank,  7  Sanderson  v.  Bell,  2  Cromp.  &  M. 

1  Ga.  418;  44  Am.  Dec.  665;  Stain-  313;  Day  «.  Boyd,  6  Heisk.  458. 

back  v.  Read,  11  Gratt.  281;  62  Am.  »  Hubbard  v.  Elmer,  7  Wend.  446; 

Dec.  648.  22  Am.  Deo.  590. 

8  Graham  v.  United  States  Savings  •  Briggs  v.  Taylor,  35  Vt.  57. 

Inst,  46  Mo.  186.  »  GuUck  v.  Grover,  33  N.  J.  L.  463; 

4  Sewanee  Mining  Go.  v.  McCall,  3  97  Am.  Dec  728;  Bank  of  Hamburg 

Head,  619.  v.  Johnson,  3  Rich.  42;   Wallace  v. 

6  Hardesty  v.  Hewby,  28  Mo.  567;  Branch  Bank,  1  Ala.  565. 

75  Am.  Dec.  137.  u  Jackson  uHodges,  2  Tenn.  Ch.  276* 
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charges  and  acquittances  therefor,"  does  not  confer  power 
to  convey  his  real  estate.1  The  authority  of  an  agent  to  exe- 
cute a  deed  for  his  principal  may  be  presumed  from  proof 
that  the  principal  received  the  purchase-money,  and  that 
the  vendee  went  into  possession  under  the  deed,  which  on 
its  face  purports  to  have  been  executed  by  such  agent,  and 
has  held  such  possession  for  twenty  years.2  An  authority 
to  bind  the  principal  by  making  negotiable  paper  must 
be  express  or  implied  from  the  nature  of  the  agency.8  A 
general  authority  to  transact  business,  and  to  receive  and 
discharge  debts,  does  not  authorize  the  accepting  or  in- 
dorsing of  bills,  or  the  making  of  accommodation  paper,4 
nor  does  merely  acting  as  clerk  give  authority  to  sign 
notes  in  the  principal's  absence.8  An  agent  authorized  to 
transact  a  particular  affair  may  execute  a  note  jointly 
with  others  who  have  a  common  interest  in  the  subject- 
matter,  to  pay  the  necessary  expenses  for  the  accomplish- 
ment of  a  common  end.6  A  principal  clerk,  having  the 
general  management  of  a  store,  and  accustomed  to  give  due- 
bills  in  the  name  of  his  employers  with  their  knowledge 
and  consent,  who  buys  goods  in  the  usual  course  of  busi- 
ness, has  authority,  upon  such  purchase,  to  take  up  due- 
bills  given  for  former  purchases,  and  give  a  note  therefor, 
in  the  name  of  his  employers,  including  therein  the 
amount  of  his  last  purchase.7 

A  committee  of  a  town  appointed  to  lay  out  a  sum  of 
money  voted  for  repair  of  highways  has  no  power  to  give 

1  Hay  v.  Mayer,  8  Watts,  203;  34  612;  City  Bank  v.  Kent,  57  Ga.  283; 

Am.  Bee  453.  Pollock  v.   Cohen,  32  Ohio  St.  514; 

'  Bias  v.  Cockrnm,  37  Miss.  509;  75  Feldman  v.  Beier,  78  N.  Y.  293;  Tern- 
Am.  Dec.  476.  pie  v.  Pomroy,  4  Gray,  128. 

8  Webber  v.   Williams  College,  23  *  Hazel  tine  v.  Miller,  44  Me.  177; 

Pick.    302;    Rossiter   v.    Rossiter,  8  Lawrence  v.  Gebhard,  41  Barb.  575; 

Wend.   496;  24  Am.   Dec.  62;  Sew-  Gulick  v.  Grover,  33  N.  J.  L.  463;  97 

anee  Mining  Co.  v.  McCall,  3  Head,  Am.  Dec.  728;  Bank  of  Hamburg  v. 

619;  Jamea  v.  Lewis,  z6  La.  Ann.  664;  Johnson,  3  Rich.  42. 

Hills  v.  Upton,  24  La.  Ann.  427;  Tay-  6  Terry  v.   Fargo,   10   Johns.   114; 

lor  v.  Robinson,  14  Cal.  399;  Heffer-  Smith  v.  Gibson,  6  Blackf.  369. 

nan  v.  Addama,  7  Watts,  116;  Wood  6Layet  v.  Gano,  17  Ohio,  466. 

v.  McCain,  7  Ala.  800;  42  Am.  Deo.  7  Chidsey  v.  Porter,  21  Pa.  St  390. 
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a  promissory  note.1  A  clerk  in  a  store  has  no  power  to 
give  a  note  for  money  borrowed  by  him;3  nor  has  an  agent 
employed  in  the  manufacture  of  carriages  power  to  give 
notes  for  labor  and  materials.*  A  person  who  signs  or  in- 
dorses  a  note  with  blanks,  and  gives  it  to  another  to  use, 
impliedly  gives  him  authority  to  fill  the  blanks;4  and  such 
paper  in  the  hands  of  a  bona  fide  holder  will  be  valid, 
even  though  the  blanks  have  been  filled  by  the  agent 
for  unauthorized  sums.5  A  special  authority  conferred 
upon  an  agent  in  the  management  of  a  plantation,  and 
the  interests  connected  with  it,  to  demand  and  sue  for  all 
moneys,  etc.,  "  subjecting  myself  to  be  sued  through  him, 
in  the  same  manner  as  if  I  was  personally  present,"  was 
held  not  to  give  the  agent  power  to  execute  a  note  in  the 
name  of  the  principal,  or  to  submit  matters  in  dispute 
to  arbitration  before  a  suit  was  brought.6  Authority  not 
under  seal,  "  to  sign  any  note  or  other  instrument  of 
writing,"  does  not  authorize  the  agent  to  execute  a  bill 
single.7  Authority  to  bind  a  corporation,  by  giving  a 
"company  note,"  authorizes  a  bill  of  exchange  on  a 
person  who  had  no  funds.8  A  power  to  sell  and  con- 
vey land  gives  no  power  to  mortgage  it;9  and  so  of  a 
power  to  sell  personal  property.10  An  agreement  by  a 
purchaser  of  goods,  that  a  third  person  shall  have  a  lien, 
by  mortgage  or  otherwise,  after  a  certain  time,  for  a  debt 
due  him  from  the  vendor,  does  not  constitute  the  vendor 
agent  of  the  purchaser  to  execute  such  mortgage.11  One 
who  hires  a  boiler,  and  is  given  the  power  to  sell  it,  has 

1  Savage  v.  Rix,  9N.E  263.  T  Alder  v.  Buckley,  1  Swan,  69. 

*  Kern  v.  Piper,  4  Watts,  222.  8  Tripp  v.  Swanzey  Paper  Co.,  13 

*  Paige  v.  Stone,  10  Met.  160;  43  Am.    Pick.  291. 

Dec.  421;  Denison  v.  Tyson,  17  Vt.  549.        •  Morris  t>.  Watson,  15  Minn.  212; 

'  Oillaspie  v.  Kelley,  41  Ind.  158;  13  Gaylord  v.  Stebbins,  4  Kan.  42;  Wood 

Am.  Rep.  318;  Holland  v.  Hatch,  11  v.  Goodridge,  6  Cush.    117;  52  Am. 

Ind.  497;  Spitler  v.  James,  32  Ind.  Dec.  771;  Jeffrey  v.  Hnrsh,  49  Mich. 

202;  2  Am.  Rep.  334;  Blackwell  v.  31. 

Ketcham,  53  IndL  184;  Abbott  v.  Rose,        "  Switzer  v.  Wilvers,  24  Kan.  384; 

62  Mo.  194;  16  Am.  Rep.  427.  36  Am.  Rep.  259. 

*  Id.  u  Hyde  v.  Boston  and  Barre  Co., 21 
6  Scarborough  v.  Reynolds,  12  Ala.  Pick. 

252. 
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no  authority  to  mortgage  it,  and  if  he  does  so,  the  owner 
may  maintain  replevin  against  the  mortgagee.1  An  au- 
thority to  sell  goods  does  not  give  power  to  pledge  them;8 
nor  does  an  authority  to  receive  payment  authorize  the 
pledging  of  a  note  received  for  the  debt;8  nor  does  author- 
ity to  carry  on  a  manufacturing  business  give  power  to 
pledge  or  mortgage  its  machinery  or  buildings.4  A  clerk 
of  a  merchant,  to  do  out-door  business,  negotiate  pur- 
chases and  charter-parties,  and  present  bills  of  lading  for 
signature  on  shipping  property  of  the  merchant,  has  no 
authority  as  such  clerk  to  pledge  such  bills  of  lading  or 
to  receive  advances  thereon.5  A  verbal  authority  from 
an  absconding  debtor  to  assist  him  "  in  the  settlement  of 
his  affairs  "  will  not  authorize  a  pledge  of  his  furnituxe  as 
security  to  one  of  his  creditors.6  In  a  New  York  case  an 
agent  was  sent  to  a  city  for  the  purpose  of  hurrying  for- 
ward certain  rails  in  all  possible  ways,  and  to  see  that 
there  were  no  delays,  as  it  was  important  for  the  princi- 
pal to  have  them  at  once.  It  was  held  that  the  agent 
could  bind  the  principal  to  pay  a  sum  for  which  the  rails 
were  held  under  a  claim  of  lien.7  In  another,  the  defend- 
ants sent  their  teamster  with  a  note  to  the  plaintiff  to  get 
some  rye,  saying  that  they  would  pay  for  it  later.  Plain- 
tiff gave  the  rye  to  the  teamster,  saying  that  he  would  not 
take  less  than  seventy-five  cents  per  bushel  for  it,  and 
telling  him  to  inform  defendants.  The  teamster  called 
the  next  day  for  another  load,  falsely  telling  plaintiff 
that  he  had  told  of  his  price,  and  that  defendants  were 
satisfied  with  it;  whereupon  plaintiff  gave  him  another 
load.    In  an  action  by  plaintiff  to  recover  the  seventy-five 

1 8tevena  v.  Cunningham,  3  Allen,  8  Jones  v.  Farley,  6  Green!  226; 

491.  Hays  v.  Lynn,  7  Watts,  624. 

'  Wheeler  and  Wilson  Sewing  Ma-  *  Despatch  Line  v.  Bellamy  Mfg. 

chine  Co.  v.  Givan,  65  Mo.  89;  Voss  v.  Co.,   12    N.   H.  205;   37    Am.   Dec. 

Robertson,   46  Ala.  433;   Parsons  v.  203. 

Webb,  8  Me,  38;  22  Am.  Dec.  220;  Vic-  6  Zachrisson  v.  Ahman,  2  Sand.  68. 

tor  Sewing  Machine  Co.  t>.  Heller,  44  6  Swett  v.  Brown,  5  Pick.  178. 

Wis.  265;  Miller  v.  Schneider,  19  La.  T  Robinson  v.  Springfield  Iron  Co., 

Ann.  300;  92  Am.  Dec  535.  39  Hon,  634. 
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cents  per  bushel,  it  was  held  that  the  teamster's  agency 
was  only  manual,  and  that  he  could  not  hind  his  em- 
ployers by  assenting  to  the  price;  that  consequently  the 
parties  had  never  agreed  upon  a  price,  and  that  only  the 
market  value  could  be  recovered.1 


§  71.  What  Powers  Implied  (Continued) — Receive 
Payment. — An  authority  to  sell  chattels  gives  authority 
to  receive  payment,2  and  authority  to  receive  payment  of 
a  debt  includes  authority  to  receive  part  of  it.*  An  agent 
to  sell  goods  on  credit  has  implied  authority  to  receive  pay- 
ment,4 but  not  an  ordinary  agent  to  solicit  orders.5  A 
traveling  agent  to  sell  goods,  who  has  not  the  possession 
of  the  goods,  may  still  receive  payment  so  as  to  bind  his 
principal,  where  such  is  the  general  and  known  usage, 
and  it  has  been  recognized  by  the  principal.6  An  ordi- 
nary authority  to  make  or  conclude  a  contract  gives  no  au- 
thority to  receive  payments  due  under  it.7  An  agent  to 
sell  land  on  credit  has  no  implied  authority  to  receive 
payment.8  An  agent  authorized  to  receive  payment  of  a 
debt  must  receive  payment  in  money.9    He  has  no  au- 

1  Booth  v.  Bierce,  38  N.  Y.  463;  98  Pa.  St.  513;  Law  v.  Stokes,  32  N.  J.  L. 

Am.  Dec.  73.  249;  90  Am.  Dec  655;  Butler  v.  Dor- 

*  Rice  v.  Groffmann,  56  Mo.  434;  man,  68  Mo.  298;  30  Am.  Rep.  795. 
Bicknell  v.  Buck,  68  Ind.  354;  Collins        6  Meyer  v.  Stone,  46  Ark.  210;  55 
v.  Newton,  7  Baxt.  269;  Hoskins  v.  Am.  Rep.  577. 

Johnson,  5  Sneed,  469.    A  son  who  7  Williams  t>.  Walker,  2  Sand.  Ch. 

keeps  his  father's  books  and  accounts,  425;  Doubleday  v.  Kress,   40  N.  T. 

and  figures  interest  on  notes,  has  no  410;  10  Am.  Rep.  502;  Kornemann  p. 

authority  to   collect   or  settle   such  Monaghan,  24  Mich.  36. 

notes:  Reynolds  v.  Ferree,  86 I1L  570;  8  Mann  v.  Robinson,  19  W.  Va.  49; 

and  see  Bowen  v.  School  District,  36  42  Am.  Rep.  771. 

Mich.  149;  Harris  v.  Simmerman,  81  *  Padfield   v.   Green,   85    DL    529; 

HI.  413.  Woodburyjp.  Lamed,  5  Minn.   339; 

3  Whelan  v.  Reilly,  61  Mo.  565.  Scobey  t?.  Woods,  3  Baxt.  66;  Stewart 

*  And  the  fact  that  the  words  "pay-  v.  Woodward,  50  Vt  78;  28  Am.  Deo. 
ablo  at  office  *'  are  on  the  bill  rendered  488;  Sweeting  v.  Pearce,  7  Com.  R, 
does  not  charge  the  buyer  with  notice  N.  S.,  449;  Mann  v.  Robinson,  19  W. 
to  tho  contrary:  Putnam  r.  French,  Va.  49;  42  Ant.  Rep.  771.  Bank  bills 
53  Vt.  402;  38  Am.  Rep.  682.  But  or  other  current  funds  are  sufficient: 
the  words  "agents  not  authorized  to  Rodgersv.  Bass,  46 Tex.  505;  Coleman 
collect,"  in  large  print  on  the  bill,  is  v.  Wingfield,  4  Heisk.  133;  Dillard  v. 
constructive  notice:  McCindlyv.  Dun-  Clements,  2  Baxt.  137;  but  not  con- 
ham,  55  Wis.  515;  42  Am.  Rep.  740.  federate  notes:   Mangum  v.  Ball,  43 

5  McKindly  v.  Dunham,  55  Wis.  515;  Miss.  288;  5  Am.  Rep.  488;  Webster 
42  Am.  Rep.  740;  Seiple  v.  Irwin,  80    v.  Whitworth,  49  Ala.  210. 
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thority  to  take  property  in  exchange,1  or  negotiable  paper 
of  or  from  the  debtor,2  or  to  extend  the  time  of  payment 
in  whole  or  in  part,8  nor  to  receive  the  debt  before  it  is 
due,4  or  only  part  of  it  for  the  whole.5 

In  the  absence  of  special  instructions  to  an  agent  to 
collect  in  gold  or  silver  currency,  a  payment  to  the  agent 
in  bank  bills,  or  other  currency  generally  taken  and  used 
in  the  payment  of  debts,  and  current  in  business  trans- 
actions as  money,  satisfies  the  debt.0  A  salesman  author- 
ized to  make  sales  on  credit  has  no  authority  to  collect 
subsequently  the  price.7  An  authority  to  make  a  contract 
for  the  sale  of  land  gives  authority  to  receive  so  much  of 
the  purchase-money  as  is  paid  down;8  but  an  authority  to 
sell  property  does  not  include  authority  to  receive  pay- 
ment,9 nor  does  an  authority  to  negotiate  a  bargain.10  Un- 
less a  principal  has  held  his  selling  agent  out  to  the  buyer 
as  having  authority  to  collect,  a  payment  to  the  agent  is 
not  good.11  A  canvassing  agent  for  the  sale  of  subscrip- 
tion books  has  no  authority  to  receive  payment  for  books 
sold  but  not  delivered  by  him.12  A  debtor  whose  debt  is 
evidenced  by  a  written  security  must  see  that  the  person 

1  Kirk  v.  Hiatt,  2  Ind.  322;  Ault-  357;  Patterson  v.  Moore,  34  Pa.  St 

man  r.  Lee,  43  Iowa,  404.     Authority  69. 

to  an  agent  to  receive  payment  of  a  e  Rodgers  v.  Bass,  46  Tex.  605. 

debt  for  his  principal  does  not  author-  7  Seiple  v.  Irwin,  30  Pa.  St.  615;  Law 

ize  the  agent  to  receive  a  part  in  mer-  v.  Stokes,  32  N.  J.  L.  249;  90  Am. 

chandise:  Rhine  v.  Blake,  59  Tex.  240.  Dec.  655. 

An  agent  for  the  collection  of  a  note  8  Yerby  v.  Grigsby,  9  Leigh,  387; 

is  confined  to  the  taking  of  money  in  Peck  v.  Harriott,  6  Serg.  &  R.  145; 

payment,  and  has  no  power  unless  Goodale  v.  Wheeler,  11  N.  H.  424; 

special    authority  is    given    to   take  Hoskins   v.  Johnson,   5   Sneed,  469; 

5 pods  in  payment:  Mudgett  v.  Bay,  Rice  v.  Goffmann,  56  Mo.  434;  Johnson 

2  Cal.  139.  v.   McGruder,    15   Mo.  365;    Higgins 

*  Drain  v.  Doggett,  41  Iowa,  682;  v.  Moore,  6  Bosw.  344.  Power  to  col* 
McCulloch  v.  McKee,  16  Pa.  St.  289;  lect  a  note  given  for  balance  of  pur- 
Hall  v.  Storm,  7  Wis.  253;  Bertholf  v.  chase-money  may  be  inferred  from 
Quinlan,  68  111.  297.  authority  to  sell  land  and  take  note  in 

*  Hatchings  v.  Hunger,  41 N.  T.  158;  payment:  Rodgers  v,  Bass,  46  Tex.  505. 
Chappel  v.  Raymond,  20  La.  Ann.  "Higgins  v.  Moore,  34  N.  Y.  417; 
277;  Gerrish  r.  Maher,  70  111.  470.  CatteraU  v.  Hindle,  L.  R.  1  C.  P.  186. 

*  Smith  v.  Kidd,  68  N.  Y.  130;  23  '•  Doubleday  v.  Kress,  60  N.  Y.  410; 
Am.  Rep.  157;  Mann  v.  Robinson,  19  10  Am.  Rep.  602;  Austin  v.  Thorp,  30 
W.  Va.  49;  42  Am.  Rep.  771.  Iowa,  376. 

*  Pratt  v.  United  States,  3  Nott  ft  "  Clark  v.  Smith,  88  HI.  298. 

H.  106;  McHany  v.  Schenk,  88  HL  "  Chambers  v.  Short,  79  Mo.  204, 
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to  whom  he  pays  the  debt,  as  agent  of  the  principal,  has 
the  written  security  in  his  possession.1  The  presumption 
of  authority  of  the  agent  to  collect  a  security  for  a  debt 
in  his  custody  ceases  when  the  security  is  withdrawn  by 
the  principal  from  his  custody;2  so  one  authorized  to  sell 
property,  and  take  a  note  in  payment  in  the  principal's 
name,  after  he  has  delivered  the  note  to  the  principal, 
has  no  authority  to  receive  payment  thereof.*  Delivering 
a  note,  unindorsed,  to  another  for  collection,  will  author- 
ize him  to  receive  payment  and  deliver  it  to  the  maker, 
but  will  not  authorize  him  to  sue  on  it  for  his  own  use.4 

Illustrations.  —  Plaintiff's  traveling  salesman  sold  a  bill 
of  goods  to  defendant  on  credit.  Plaintiff  forwarded  the  goods 
to  the  latter,  together  with  a  letter  and  bill  of  items,  upon  the 
top  of  which  was  printed  a  provision  that  payment  must  be 
made  to  the  principal,  and  that  salesmen  were  not  authorized 
to  collect.  Defendant's  book-keeper  received  the  bill,  but  the 
printed  stipulation  was  not  read,  .and  afterwards  defendant,  at 
his  own  place  of  business,  paid  the  agent  for  the  goods.  Held, 
that  this  did  not  discharge  the  debt  to  plaintiff:  Law  v.  Stokes, 
32  N.  J.  L.  249;  90  Am.  Dec.  655.  A  writ  was  issued  in  the 
name  of  A  as  plaintiff,  and  at  the  time  of  issuing  it  A  indorsed 
thereon  that  the  suit  was  brought  to  the  use  of  B.  Held,  that 
A  thereby  made  B  his  agent  to  receive  and  collect  the  amount 
of  the  debt  sued  for,  and  that  as  it  was  for  his  own  use,  B 
might  receive  anything  he  thought  proper  for  the  debt:  Clark 
v.  Shields,  3  Hawks,  461.  An  agent  was  employed  for  the  pur- 
pose of 'superintending  the  sale  of  stoves  and  hollow-ware  for  his 
principal  in  a  given  section  of  country,  and  authorized  to  re- 
ceive payment  therefor  in  different  articles  of  the  produce  of 
the  country.  Held,  not  authorized  to  execute  a  note  payable  in 
such  wares  at  a  future  day,  and  thus  bind  his  principal  by  his 
acknowledgment  of  value  received:  Denison  v.  Tyson,  17  Vt. 
549.    Defendant  bought  ale  of  B.  &  Co.,  who  professed  to  act 

1  Tappan  v.  Morseman,  18  Iowa,  499;  *  Guilford  t>.  Staoer,   63   Ga.   618; 

Smith  r.  Kidd,  68  N.  Y.  130;  23  Am.  Haines  v.  Pohlmann,  25  N.  J.  Eq.  179. 

Rep.  157.     But  it  has  been  held  that  And  this  is  so  even  where  the  debt  has 

the  possession  by  an  assumed  agent  of  been  contracted  or  negotiated  through 

a  promissory  note  payable  to  the  or-  the  agent:    Haines  v.  Pohlmann,   25 

der  of  the  payee,  and  not  indorsed  by  N.  J.  Eq.  129;  Smith  t>.  Kidd,  68  N.  T. 

him,  was  not  alone  sufficient  evidence  130;  23  Am.  Rep.  157. 

of  his  authority  to  authorize  a  pay-  *  Draper  v.  Rice,  66  Iowa,  114;  41 

tnent  thereof  to  him:   Doableday  v.  Am.  Rep.  88. 

Kress,  50  N.  Y.  410;  10  Am.  Rep.  502.  *  Padfield  v.  Green,  85  HL  529. 
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on  their  own  account.  The  ale  belonged  to  plaintiff,  and  was 
delivered  to  defendant  upon  an  order  for  it  obtained  by  B.  &  Co. 
from  plaintiff.  Defendant  paid  B.  &  Co.  for  the  ale,  and  had 
no  knowledge  of  plaintiff's  interest  until  after  the  ale  was  re- 
ceived and  paid  for.  Held,  that  plaintiff  cannot  sue  the  defend- 
ant for  the  purchase-money;  that  the  fact  that  the  order  of 
delivery  came  from  plaintiff  was  not  sufficient  to  give  defend- 
ant notice  of  plaintiff's  right,  and  that  the  transaction  comes 
under  the  doctrines  applicable  to  agents  of  an  undisclosed  prin- 
cipal contracting  in  their  own  names,  who,  when  empowered  to 
sell,  may  receive  payment:  Lumley  v.  Corbett,  18  Cal.  494.  On 
a  bill  presented  by  an  agent  was  printed  in  red  ink,  in  small 
type,  a  direction  to  pay  at  the  principal's  office,  or  by  check  to 
his  order.  The  employment  of  the  agent  was  to  sell  by  sample. 
Held,  that  a  purchaser  who  had  paid,  in  good  faith,  the  bill  to 
the  agent  was  released  from  liability  to  the  principal:  Trainer 
v.  Morison,  78  Me.  160;  57  Am.  Rep.  790. 

§72.  What  Powers  Implied  (Continued) — Renting 
Stare — Rescind  Contract. — A  principal  is  liable  for  the 
rent  of  a  store  occupied  by  his  agent  in  carrying  on  his 
business.1  An  authority  to  make  a  contract  gives  no  au- 
thority to  cancel  or  rescind  it.2  An  agent  to  carry  out  a 
contract  already  made  cannot  change  the  contract  or 
make  a  new  6ne.'  An  authority  to  sell  gives  no  power  to 
rescind  the  sale  and  adjust  damages  for  a  breach  of  war- 
ranty.4 

§  73.  What  Powers  Implied  (Continued) — To  Sell — 
Settle  —  Suretyship  —  Tender  —  Transfer  —  Voluntary 
Conveyance.  —  A  power  to  conduct  and  control  the  prin- 
cipal's affairs  in  his  absence  does  not  authorize  the  sale  of 
his  land,5  nor  a  power  to  locate  land.6  To  make  another 
"  his  general  and  special  agent  to  do  and  transact  all  man- 
ner of  business  "  does  not  authorize  him  to  sell  stocks  or 
other  property  of  the  principal.7    One  employed  to  drive 

1  Tucker  v.  Woolaey,  64  Barb.  142;  *  Gerriah  v.  Maher,  70  111.  470. 

6  Lana.  482.  *  Bradford  v.  Bush,  10  Ala.  386. 

*  Stoddard  v.  Warren,  7  Bep.  617;  *  Watson  v.  Hopkins,  27  Tex.  637. 

Dbersy  v.  Kellogg,  44  111.  114;  92  Am.  6  Moore  v.  Lookett,  2  Bibb,  67;  4 

Bee.  154;  StilweU  v.  Mat.  Ins.  Co.,  72  Am.  Dee.  683. 

N.  T.  386.  T  Hodge*  Comb*,  1  Black,  192. 
Vol  I.— 8 
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stock  from  one  town  to  another  has  no  authority  to  sell 
any  animal  that  becomes  foot-sore,  and  his  sale  passes  no 
title.1  A  request  in  a  letter  to  put  certain  accompanying 
lottery-tickets  into  such  hands  as  he  shall  think  safe  will 
not  authorize  a  sale  by  him  on  credit.8  Where  one  au- 
thorized his  debtor  to  leave  a  note  or  the  money  with  his 
son,  it  was  held  that  no  authority  could  be  implied  from 
this  for  the  son  to  sell  the  note  to  a  stranger.3  There  is, 
ordinarily,  no  implied  authority  on  the  part  of  a  commer- 
cial traveler  to  sell  the  samples  intrusted  to  him.4  A  tele- 
graph operator  cannot  settle  claims  against  the  company.6 
One  cannot  bind  his  principal  as  surety  unless  specially 
authorized.0  A  tender  to  an  agent  authorized  to  receive 
payment  binds  the  principal.7  A  transfer  is  valid  where 
the  owner  of  bank  stock  delivers  a  certificate  thereof  with 
an  indefinite  power  of  disposition  in  blank  to  his  agent, 
who,  representing  it  as  his  own,  transfers  the  certificate 
and  power  to  a  purchaser  in  the  course  of  business  as 
payment  for  a  loan.8  A  power  to  sell  realty  for  such  price 
and  on  such  terms  as  might  seem  meet  will  not  authorize 
a  conveyance  in  consideration  of  natural  love  and  affec- 
tion,0 or  for  a  nominal  consideration  only.M 

§  74.  What  Powers  Implied  (Continued) — Waiver — 
Warranty. — An  agent  to  sell  and  deliver  thrashing-ma- 
chines, the  purchaser  to  return  the  machine  within  a 
certain  time  if  it  does  not  work  well,  has  authority  to 
waive  such  return.11  An  agent  to  receive  articles  cannot 
dispense  with  their  delivery.12    The  authority  to  make 

*Reitz  v.  Martin,  12  Ind.  306;  74  Manhattan  Ins.  Co.  v.  Le  Pert,  52  Tex. 

Am.  Dec.  215.  604. 

'Brown  v.  Boll,  3  Mass.  211.  *  State  Bank  v.  Cox,  11  Rich.  Eq. 

»  Ames  v.  Drew,  31  N.  H.,  475.  344;  78  Am.  Dec.  459. 

*  Kolin    v.   Washer,   64   Tex.    131;        •  Mott  v.  Smith,  16  Cal.  536. 
53  Am.  Rep.  745.  »  Meade  v.  Brothers,  28  Wis.  689. 

6  Western  Union  Telegraph  Com-        n  Pitsinowsky  v.  Beardsley,  37  Iowa, 

pany  v.  Rains,  63  Tex.  27.  9;  and  Bee  Zaleski  v.  Clark,  44  Conn. 

6  State  v.  Daspit,  30  La.  Ann.  1112;  318,  26  Am.  Rep.  446,  as  to  power  to 
Bank  of  Hamburg  v.  Johnson,  3  Rich,  make  condition  that  article  may  be 
42.  returned  if  not  satisfactory. 

7  Moffatt  v.  Parsons,  5  Taunt.  307;       »  Boyett  v.  Braswell,  72  N.  O.  26U 


115       NATURE  AND  EXTENT  OF  AUTHORITY.      §  74 

contracts  for  the  purchase  of  grain  gives  authority  to 
modify  or  waive  such  contract.1  Authority  in  a  son  to 
keep  his  father's  books  and  accounts,  and  to  compute  the 
interest  due  on  notes,  does  not  show  authority  in  the  son 
to  settle  a  note  by  agreeing  to  take  a  quantity  of  corn  in 
full  satisfaction.8  An  agent  of  an  insurance  company,  to 
receive  premiums  and  applications  for  insurance  and 
transmit  policies,  has  no  authority  to  waive  notice  of  an 
assignment  of  a  policy.4  Where  a  general  agent  was  au- 
thorized by  an  insurance  company  "to  receive  applica- 
tions for  insurance  and  reinsurance,  to  be  submitted  for 
approval/1  and  he  was  "authorized  to  make  applications 
binding  until  disapproval/1  it  was  held  that  an  agree- 
ment  made  by  him  to  extend  a  policy  not  disapproved 
was  valid.4  A  general  authority  to  sell  carries  with  it  an 
authority  to  warrant/  but  a  special  authority  to  sell  a 
particular  thing  does  not.6 

But  there  is  no  authority  to  warrant  as  to  the  future 
condition  of  the  goods/  nor  to  make  an  unusual  warranty/ 

1  Anderson  v.   Coonley,  21  Wend.  Campbell,    13    Ala.    286;    Peters    v. 

2279;  Owen  v.  Brockschmidt,  64  Mo.  Farnbworth,  15  Vt.  155;  40  Am.  Dec. 

285.  671;  Taggart  v.  Stanberv,  2  McLean, 

*  Reynolds  v.  Ferree,  86  Hi  570.  543;  Andrews  v.  Kneefand,   6  Cow. 

*  Tate  v.  Citizens'  etc.  Ins.  Co.,  13  354;  Ferguson  v.  Hamilton,  35  Barb. 
Gray,  79.  427;  Milburn  v.  Belloui,  34  Barb.  607; 

4  Leeds  v.  Mechanics'  Ins.   Co.,  6  McCormiuk  v.  Kelly,  28  Minn.   135. 

N.  T.  357.  If  it  is  the  custom  of  the  particular 

*  Schuchardt  v.  Allen,  1  Wall.  359;  trade:  Pickert  v.  Marston,  68  Wis. 
Tice  v.  Gallup,  2  Hun,  446;  Nelson  v.  465;  60  Am.  Rep.  877;  Scott  v. 
Cowing,  6  Hill,  337,  overruling  Gib-  McGrath,  7  Barb.  53;  Lipscomb  v, 
son  v.  Colt,  7  Johns.  390;  Sandford  v.  Kitrell,  11  Humph.  256. 

Handy,   23    Wend.    260;    Bryant    v.  «Cooley  v.   Perrine,   41  N.   J.   L. 

Moore,  26  Me.  84;  45  Am.  Dec.  96;  322;  32  Am.  Rep.  210;  Brady  v.  Todd, 

Randall  v.  Kehlor,  60  Me.  37;  11  Am.  9  Com.  B.,  N.  S.,  592. 

Rep.  169;  Gaines  v.  Mcllinley,  1  Ala.  T  Illustrations:    A  was    authorized 

446;  Bradford  v.  Bush,  10  Ala.  386;  by  B  to  sell  flour.     Held,  that  A  had 

Ezel  v.  Franklin,  2  Sneed,  236;  Frank-  no  authority  to  warrant  that  the  flour 

lin  v.  Ezell,    1  Sneed,   497;    Hunter  would  keep  sweet  during  a  eea-Yoyage: 

v.  Jameson,  6  Ired.  252;  Boothby  v.  Upton  v.  Suffolk  Mills,  11  Cash.  586; 

Scales,   27    Wis.    626;    Woodford   v.  59  Am.   Dec.   163.     B's  agent  takes 

McClenahan,  4  Gilm.  85;  Murray  v.  goods  of    C  to  sell    on  commission. 

Brooks,  41  Iowa,   45;   Fay  v.  Rich-  He    has  no    authority  to   guarantee 

mond,  43  Vt.  25;  Palmer  v.  Hatch,  46  the  price  they  will  bring:    Quinn  v. 

Mo.  585;  Morris  v.  Bowen,  52  N.  H.  Carr,   6  Thomp.   &  C.  402;    4  Hun, 

416;  Croom  v.  Shaw,  1  Fla.  211;  Skin-  259. 

ner  v.  Gunn,  9  Port.  305;  Cocke  v.  *  Palmer  v.  Hatch,  46  Mo.  585. 
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nor  to  warrant  goods  not  usually  sold  with  a  warranty.1 
A  buyer  who  knows  the  kind  of  warranty  which  the  agent 
is  authorized  to  give  cannot  take  from  him  an  unauthor- 
ized warranty  and  hold  the  principal  on  it.2  A  power  to 
sell  land  authorizes  a  conveyance  with  a  general  war- 
ranty .s  A  general  agent  for  the  sale  of  safes  has  no  au- 
thority to  warrant  them  burglar-proof  in  the  absence  of  a 
general  custom,  presumably  known  to  buyer  and  seller,  to 
do  so.4  A  power  given  by  a  seller  of  certain  sacks  of  wool 
to  a  third  person,  to  weigh  the  same  and  deliver  them  to 
the  buyer,  does  not  authorize  the  agent  to  make  any  war- 
ranty on  the  part  of  the  seller  as  to  the  quality  of  the 
wool.5 

Illustrations.  —  A  made  a  warranty  that  whisky  which  he 
was  authorized  to  sell  by  B  would  not  be  seized  for  a  prior  vio- 
lation of  the  revenue  laws.  Held,  not  binding  on  B:  Palmer  v. 
Hatch,  46  Mo.  585.  C  wrote  to  his  agent  that  he  proposed  to 
"  place  "  his  goods  at  a  certain  price.  Held,  that  the  agent  had 
no  authority  to  warrant  that  his  principal  would  not  sell  for  a 
less  price:  Anderson  v.  Bruner,  112  Mass.  14. 

§  75.  Carrier's  Agents. — A  contract  for  the  carriage 
of  goods,  made  with  an  agent  of  the  carrier!  is  the  same 
as  if  made  with  the  carrier  himself.6  A  general  freight 
agent  can  bind  the  railroad  company  by  a  contract  with 
a  shipper  to  furnish  a  certain  number  of  cars  at  a  certain 
place  on  a  certain  day.7  The  agents  of  an  express  com- 
pany cannot  bind  their  principal  for  goods  received  out- 
side the  office.8 

1  An  agent  employed  to  sell  bank  5  Richmond  Trading  and  Mfg.  Co. 

stock  has  no  authority  to  warrant  it:  v.  Farquar,  8  Blackf.  89. 

Smith  v.  Tracy,  36  N.  Y.  79.  ^  •  Mayall  v.  Boston  etc  R.  R.  Co.,  19 

*  Wood  Mowing  and  Reaping  Ma-  N.  H.  122;  Reynolds  v.  Toppan,  15 
chine  Co.  v.  Crow,  70  Iowa,  340.  Mass.  370;  8  Am.  Dec.  110;  Goodrich 

9  Vanda  v.  Hopkins,  1  J.  J.  Marsh,  v.  Thompson,  4  Rob.  75;  44  N.  V. 

285;  19  Am.  Dec.  92;  Peters  v.  Faros-  324. 

worth,  15  Vt.  155;  40  Am.  Dec  671.  7  Baker  v.  Kansas  City,  St.  Joseph, 

See  Bronson  v.  Coffin,  118  Mass.  156.  etc.  R.  R.  Co.,  91  Mo.  152. 

*  Herring  v.  Skaggs,  73  Ala.  446;  34  '  Cronkite  v.  Wells,  32  N.  Y.  247. 
Am.  Rep.  4. 
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§  76.  Railroad  Servants. — A  foreman  porter,  in  charge 
of  a  station  in  the  absence  of  the  station-master,  has  no  im- 
plied authority  to  give  in  charge  a  person  whom  he  suspects 
of  stealing  the  company's  property;1  a  ticket  clerk  has  no 
authority  to  do  a  similar  thing  ;*  the  agents  of  a  railroad 
have  no  authority  to  make  contracts  to  carry  beyond  its 
route  ;*  a  railroad  yard-master  has  no  authority  to  employ 
a  surgeon  for  an  employee  injured  by  the  cars;4  nor  has 
a  superintendent  of  a  railroad,5  or  a  station-master,6  au- 
thority to  employ  a  surgeon  to  attend  an  injured  passen- 
ger or  other  person.  A  station  agent  has  no  authority  to 
sign  bills  of  lading  for  goods  not  received;7  but  he  has 
implied  authority  to  contract  to  furnish  a  certain  number 
of  cattle-cars  at  his  station  on  a  certain  day.8  A  physician, 
in  the  employ  of  a  railroad,  with  authority  to  buy  medi- 
cines, has  no  implied  power  to  contract  for  board,  lodging, 
and  nursing  of  a  person  injured  by  the  cars.9  The  surgeon 
of  a  railroad  company  has  no  implied  authority  to  bind 
the  company  by  an  agreement  to  pay  for  services  and 
meals  furnished  nurses  and  others  in  attendance  upon  an 

1  Edwards  v.  London  etc.  R.  R.  Co.,  court  in  this  case,   "that  a  station 

L.  R.  5  Com.  P.  445.  agent,   clothed  with  the  power  and 

3  Allen  v.  London  etc  R.  R.  Co.,  whose  duty  it  is  to  receive  and  forward 
L.  R.  6  Q.  B.  65.  freight,  who  makes  a  contract  within 

*  Wait  v.  Railroad  Co.,  5  Lans.  475;  the  scope  of  his  apparent  authority, 
Burroughs  v.  Railroad  Co.,  100  Mass.  thereby  binds  the  company  he  rep- 
26;  1  Am.  Rep.  78;  Grover  Machine  resents,  although  in  making  such  a 
Co.  v.  Railroad  Co.,  70  Mo.  672;  35  contract  he  may  have  exceeded  his 
Am.  Rep.  444.  authority;  and  when  such  company 

4  Marquette  R.  R.  Co.  v.  Taft,  28  seeks  to  absolve  itself  from  liability 
Mich.  289;  Cairo  etc.  R.  R.  Co.  v.  arising  under  such  contract,  on  the 
Mahoney,  82  111.  73.  In  England  a  ground  that  the  agent,  although  ap- 
general  manager  has  such  authority:  parently  authorized  to  make  it,  in  fact 
Walker  v.  Railroad  Co.,  L.  R.  2  Ex.  had  no  such  authority,  it  must  show 
228.  that  the  party  with  whom  the  contract 

*  Stephenson  r.  Railroad  Co.,  2  Duer,  was  made  had  knowledge  of  the  fact 
341.  that  the  agent  was  acting  beyond  his 

6  Cox  v.  Railroad  Co.,  3  Ex.  268.  authority.      To  show  that  an  agent  of 

7  Baltimore  etc.  R.  R.  Co.  v.  Wil-  a  railroad  company  settled  for  stock 
kens,  44  Md.  11;  22  Am.  Rep.  26.  injured  does  not  tend  to  show  his  au- 
But  see  Armour  v.  Michigan  Central  thority  to  act  in  regard  to  the  road- 
R.  R.  Co.,  65  N.  Y.  Ill;  22  Am.  Rep.  bed,  ditches,  or  drainage:  Drake  v. 
603.  Chicago,  Rock  Island,  etc.,  R.  R.  Co., 

8  Harrison  v.  Missouri  Pacific  R.  R.  70  Iowa,  59. 

Co.,  74  Mo.  364;  41  Am.  Rep.  318.        •  Maybery  v.   Chicago  etc.   R.  R. 
"It  may  be  safely  affirmed,"  said  the    Co.,  75  Mo.  492. 


§  76  PRINCIPAL  AND  AGENT.  118 

employee  injured  by  an  accident  on  the  road,  and  under 
the  surgeon's  treatment.1  A  station  agent  may  bind  the 
carrier  by  a  contract  beyond  its  legal  duties  and  in  con- 
flict with  its  regulations;  he  may  agree  to  carry  to  a  place 
or  at  a  time  other  than  the  rules  of  the  company  permit.2 
The  agent  of  a  railroad  company  for  the  sale  of  tickets 
has  authority  to  make  a  contract  with  a  passenger  which 
is  at  variance  with  the  printed  conditions  of  the  ticket;9 
but  in  the  absence  of  evidence,  the  presumption  is,  that  a 
ticket  agent  at  a  way-station  has  no  authority  to  change 
or  modify  contracts  between  the  company  and  its  through- 
passengers.4  But  an  agent  employed  for  the  sole  purpose 
of  soliciting  passengers  to  patronize  the  road  of  the  com- 
pany, and  who  is  not  held  out  by  the  company  as  their 
agent  for  any  other  purpose,  has  no  power  to  bind  the 
company  by  a  contract  to  receive  freight  from  another 
road  and  transport  it  to  the  depot  of,  and  ship  it  on, 
the  road  for  which  he  is  such  agent.6  An  engineer  in 
the  service  of  a  railroad  company  has  no  power,  with- 
out special  authority,  to  bind  the  company  by  his  con- 
tracts.7 Authority  to  an  assistant  superintendent  to 
employ  a  station  agent  includes  the  authority  to  agree  on 
his  compensation.8  Where  a  manager  of  a  railroad  is 
authorized,  in  case  of  accident,  to  clear  the  road,  he  acts 
within  the  general  scope  of  his  authority  in  putting  a  lot 
of  swine,  let  loose  by  an  accident,  into  a  farmer's  yard.9 

1Bushnell  v.  Chicago  and  North-  iMcClure  v.  Philadelphia  etc.   R. 

western  R'y  Co.,  69  Iowa,  620.  R.   Co.,   34  Md.   532;    6  Am.    Rep. 

1  Pickford  v.  Railroad  Co.,  12  Mees.  345. 

k  W.  766;  Wilson  t;.  Railroad  Co.,  18  6  Taylor  v.  Chicago  etc.  R.  R.  Co., 

Eng.  L.  &  Eq.  557;  Strohn  v.  Detroit  74  HI.  86. 

etc.  R.  R.  Co.,  23  Wis.  126;  Deming  T  Gardner  v.  Boston  and  Maine  R. 

v.  Grand  Trunk  R.  R.  Co.,  48  N.  H.  R.  Co.,  70  Me.  181. 

455;  Lackawanna  R.  R.  Co.  v.  Chene-  8  Alabama  Great  Southern  R.  R.  Co. 

with,  52  Pa.  St.  382;  91  Am.  Dec.  168.  v.  Hill,  76  Ala.  303. 

•  Burnham  v.  Grand  Trunk  R.  R.  »  Hawks  v.  Locke,  139  Mass.  205; 

Co.,  63  Me.  298;  18  Am.  Rep.  220.  52  Am.  Rep.  702. 
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3.    Duties  and  Liabilities  Akising  out  of  the  Con- 
tract of  Agency. 


CHAPTER  IX. 
duties  and  liabilities  of  agent  to  principal. 

§  77.  Duties  of  agent. 

§  78.  To  act  as  agent. 

§  79.  To  perform  duties  in  person. 

§  80.  To  give  notice  to  principal. 

§  81.  To  obey  instructions  and  orders — When  excused. 

§  82.  To  act  in  good  faith  and  in  principal's  interest. 

§  83.  To  use  reasonable  skill  and  diligence. 

§  84.  Deputies. 

§  85.  Profits  belong  to  principal. 

§  86.  Losses  must  be  borne  by  principal. 

§  87.  Keeping  and  deposit  of  money  —  Mode. 

§  88.  Remittance  by  agent — Mode. 

§  89.  To  keep  accounts. 

§  90.  Cannot  dispute  principal's  title. 

§  91.  Mixing  property. 

§  92.  Agent  making  profits. 

§  93.  Purchasing  and  selling  property. 

§  94.  Agent  of  both  parties. 

§  77.  Duties  of  Agents. — There  are  certain  duties 
which  the  agent  owes  to  his  principal,  and  which  the 
principal  has  a  right  to  expect  of  his  agent.  For  a  viola- 
tion of  such  duties  the  agent  is  responsible  for  all  the 
damages  which  are  the  natural  result  thereof.1  And  an 
agent  who  has  become  responsible  to  his  principal  for  the 
misconduct  of  his  own  subagent  may  recover  from  such 
subagent  what  he  has  been  compelled  to  pay  the  princi- 
pal.2 

1  Wits   v.   Morrill,   66   Barb.    511;    Wade,  58  Tenn.  480;  Bodge  v.  Tillot- 
Price  v.  Keyes,  62  N.  T.  378;  Bell  v.    son,  12  Pick.  328. 
Cunningham,  3  Pet.  69;  Johnson  v.        s  Pownall  v.  Bair,  78  Pa.  St.  403. 
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§  78.  To  Act  as  Agent. — A  paid  agent  must  perform 
the  duties  of  his  office,  and  if  he  neglects  to  enter  upon 
the  performance  of  what  he  has  undertaken  to  do,  he  will 
be  liable  to  the  principal.1  A  gratuitous  agent  is  not 
liable  for  refusing  to  undertake  or  for  the  duties  of  the 
agency;8  but  once  undertaken,  he  is  liable  for  disre- 
garding instructions  whereby  a  loss  occurs  to  the  princi- 
pal.8 If  it  is  the  usage  of  a  place  that  a  mercentile  agency 
should  be  executed  in  a  particular  way,  the  parties  who 
authorize  and  agree  to  exercise  this  agency  impliedly 

1  Evans  on  Agency,  309.  taking  it;  and,  if  not  accustomed  to 
9  Evans  on  Agency,  325;  Elsee  v.  Gal-  such  agencies  for  hire,  that  the  law,  so 
ward,  5  Term  Rep.  143;  Balfe  v.  West,  far  from  presuming  that  a  compensa- 
13  Com.  B.  466.  In  Morrison  v.  Orr,  tion  was  to  be  received,  would  infer 
3  Stew.  &  P.  49,  23  Am.  Dec.  319,  it  that  it  was  a  mere  naked  agency,  or 
was  held  that  the  non-feasance  of  a  mandatory,  in  which  compensation  is 
gratuitous  undertaking  created  no  lia-  not  an  ingredient  in  the  undertaking, 
bility.  In  this  case  Orr  placed  in  the  It  is  one  of  those  friendly  offices  that, 
hands  of  Morrison  the  exemplification  in  our  relations  with  society,  daily  oc- 
of  a  judgment  rendered  against  a  third  cur,  without  either  party  ever  thinking 
person,  for  which  Morrison  gave  a  re-  of  compensation.  This  distinction  is 
ceipt,  in  which  it  was  said:  "I  am  to  recognized  by  Chief  Justice  Kent  in 
endeavor  to  collect  said  amount  and  Thome  v.  Deas,  4  Johns.  84.  If,  then, 
pay  it  over  to  said  Orr."  Morrison  it  was  a  voluntary  and  gratuitous 
failed  to  do  anything,  and  was  sued  for  agency,  without  reward,  the  agent 
damages.  The  judge  instructed  the  was  not  liable  for  a  non-feasance;  he 
jury  that  they  were  bound  to  infer,  in  might  perform  his  undertaking  or  not, 
the  absence  of  any  evidence  on  the  as  suited  his  convenience.  It  is  true, 
subject,  that  Morrison  was  to  receive  by  the  civil  law,  he  would  be  liable  to 
compensation  for  his  agency,  and  that  the  mandator  for  all  damages  that  en- 
he  was  therefore  bound  to  greater  dili-  sued  from  his  failure  to  perform  his 
gence  than  he  had  exercised,  and  was  promise;  but  quite  a  different  rule  pre- 
liable.  On  appeal  this  was  held  erro-  vails  at  common  law.  By  the  latter 
neons.  "If,  said  the  court,  "Mor-  such  contracts  are  held  to  be  of  im- 
rison  had  been  an  attorney,  whose  perfect  obligation,  and  not  to  be  en- 
business  and  employment  was  the  col-  forced  at  law  for  want  of  a  sufficient 
lection  of  debts,  there  is  no  doubt  consideration.  In  a  case  where  one 
that  the  inference  drawn  by  the  judge  joint  owner  of  a  ship  promised  the 
would  have  been  correct.  If  one  re-  other  joint  owner  to  have  an  insurance 
ceives  business  within  the  line  of  his  effected,  and  failed  to  do  so,  on  the 
profession  or  occupation,  and  promises  ship  being  lost,  a  suit  was  brought, 
attention  to  it,  — or  if  he  does  not  make  and  the  promise  was  held  to  be  nudum 
an  express  promise,  one  would  be  im-  pactum:  Thome  v.  Deas,  4  Johns.  84. 
plied,  — the  law  would  create  a  pre-  It  should,  at  any  rate,  have  been  mat- 
sumption  that  he  was  to  receive  the  ter  of  proofs  before  the  jury,  whether 
ordinary  compensation,  although  not  Morrison  was  to  receive  compensation 
a  word  had  been  said  about  oompensa-  or  not. " 

tion.  But  it  seems  to  me  that  the  •  Williams  v,  Higgins,  30  Md.  404; 
presumption  rests  entirely  on  the  Benden  v.  Manning,  2N.E  289;  Pas- 
ground  that  it  is  in  the  proper  line  of  sano  v.  Aoosta,  4  La.  26;  23  Am.  Dec 
the  business  of  the  person  so  under-  470. 
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incorporate  this  usage  into  their  contract.1  "Whatever 
acts  are  usually  done  by  such  classes  of  agents,  whatever 
rights  are  usually  exercised  by  them,  and  whatever  duties 
are  usually  attached  to  them,  all  such  acts,  rights,  and 
duties  are  deemed  to  be  incidents  of  the  authority  con- 
fided to  them  in  their  particular  business,  employment, 
or  character.  These,  indeed,  are  in  some  cases  so  well 
known  and  so  well  defined  in  the  common  negotiations 
of  commerce,  and  by  the  frequent  recognition  of  courts 
of  justice,  as  to  become  matters  of  legal  intendment  and 
inference,  and  not  to  be  open  for  inquiry  or  controversy. 
In  other  cases,  indeed,  they  may  be  fairly  open  as  mat- 
ters of  fact,  to  be  established  by  suitable  proofs."2 


§  79.  To  Perform  his  Duty  in  Person. — An  agent,  as 
we  have  seen,9  cannot  delegate  his  authority  to  another. 
But  one  who  has  reason  to  expect  the  arrival  of  a  draft 
at  his  office  for  the  benefit  of  his  principal  is  bound,  if 
he  leaves  the  office  for  several  days  together,  to  leave  au- 
thority with  some  one  to  open  letters,  and  present  the 
draft  in  case  of  its  arrival  during  his  absence.4 


§  80.  To  Give  Notice  to  Principal.— It  is  the  duty  of 
an  agent  to  give  his  principal  notice  of  every  fact  which 
it  is  to  the  interest  of  the  principal  to  know  for  his  guid- 

1  Lawson  on  Usages  and  Customs,  Buckingham,  36  Conn.  395;  Daylight- 
sec  142;  Wharton  on  Agency,  sec.  Burner  Gas  Co.  v.  Odlin,  51  N.  H.  56; 
134;  Youngr.  Cole,  3  Bing.  N.  C.  724;  McKinstry  v.  Pearsall,  3  Johns.  319; 
Sutton  v.  Tatham,  10  Ad.  &  K  27;  Smith  v.  Tracy,  36  N.  Y.  79;  Rosen- 
Bayliffe  v.  Butterworth,  1  Ex.  445;  stock  v.  Tormey,  32  Md.  169;  3  Am. 
Graves  v.  Legg,  2  Hurl,  &  N.  210;  Rep.  125;  American  Central  Insur- 
Pickering  r.  Buck,  15  East,  38;  ance  Co.  v.  McLanathan,  11  Kan. 
Brady  v.  Todd,  9  Com.  R,  N.  S.,  533.  And  see  Russell  v.  Hankey,  6 
692;  Prank  v.  Jenkins,  22  Ohio  St.  Term  Rep.  12;  Belcher  v.  Parsons, 
677;  Schuchardt  v.  Allen,  1  Wall.  Amb.  219;  Caftrey  v.  Darby,  6  Ves. 
359;  Greely  v.  Bartlett,  1  GreenL  496;  Maasey  v.  Banner,  1  Jacob  &  W. 
172;    10    Am.   Dec.    54;   Randall   v.  241. 

Kehlor,  60  Me.  37;  11  Am.  Rep.  169;  *  Story  on  Agency,  sec.  106. 

Goodenow  v.  Tyler,   7  Mass.   36;   5  *  Ante,   Chapter  V.,  Delegation  of 

Am.  Dec  22;  Upton  v.  Suffolk  Mills,  Authority. 

11  Cosh.  5S6;  69  Am.  Dec.  163;  Day  *  Brady  v.  Little  Miami  R.  R.  Co., 

«.  Holmes,  103  Mass.  306;  Willard  v.  34  Barb.  249. 
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ance,1  and  to  notify  him  immediately  of  his  receipt  of 
money.2  The  knowledge  of  an  agent  in  the  course  of  his 
agency  is  the  knowledge  of  the  principal.9  And  so  is 
knowledge  acquired  by  him  while  not  acting  as  agent,  if 
he  had  it  in  mind  when  he  was  afterwards  acting  for  his 
principal.4 

§  81.  To  Obey  his  Instructions  and  Orders. — An  agent 
must  follow  strictly  the  instructions  and  orders  of  his 
principal,  and  will  be  liable  for  not  doing  so.5  A  disre- 
gard of  instructions  cannot  be  excused  on  the  ground  of 
usage.6  If  the  agent  disobeys  his  orders  he  is  liable  to 
the  principal,  even  though  he  acts  in  good  faith,7  or  his 
deviation  was  advantageous  to  the  principal,8  or  he  in- 
tended to  benefit  his  principal.9  And  if,  in  violating  his 
instructions,  he  obtains  a  profit,  it  belongs  to  the  princi- 
pal.10 A  violation  by  an  agent  of  the  positive  instructions 
of  his  principal  is  gross  negligence,  and  renders  him  liable 

1  Clark  v.  Bank  of  Wheeling,  17  Pa,  66  Barb.  511;  Robinson  Machine  Co. 
St.  324;  Moore  v.  Thompson,  9  Phila.  v.  Vorae,  52  Iowa,  207;  Stearine  etc 
164;  Brown  v.  Arrott,  6  Watts  &  S.  Co.  v.  Heintzman,  17  Com.  B.,  N.  S., 
416;  Forrestier  v.  Bordman,  1  Story,  56;  Thompson  v.  Stewart,  3  Conn.  171; 
44;  Dodge  v.  Perkins,  9  Pick.  368;  and  8  Am.  Dec.  168;  Szymanaki  v.  Plas- 
see  Callar  v.  Ford,  45  Iowa,  331.  Ban,  20  La.    Ann.   90;  96  Am.  Dec 

2  Lyle  v.  Murray,  4  Sand.  590;  Mc-  382. 

Mahan  v.  Franklin,  38  Mo.  548.  *  Lawson  on  Usages  and  Customs, 

8  Hunter  v.  Watson,  12  Cal.  363;  73  sec.  153;  Day  v.  Holmes,  103  Mass. 

Am.  Dec  543.  306;  Cropper  v.  Cook,  L.  R.  3  Com.  P. 

*  Wilson  v.  Minn.  etc.  Ins.  Co.,  36  194;  Pickering  v.  Demerritt,  100  Mass. 

Minn.  112;  1  Am.  St.  Rep.  659;  and  406;  Rosenstock  v.  Tormey,  32  Md. 

see  corf,  Division  4,  Notice.  169;  Parsons  v.  Martin,  11  Gray,  112; 

6  Clark  v.  Roberts,  26  Mich.  506;  Strong  v.  Bliss,  6  Met.  393;  Barksdale 

Wilson  v.  Wilson,  26  Pa.  St.  393;  Fol-  v.  Brown,  1  Nott  &  McC.  517;  9  Am. 

lansbee  v.  Parker,  70  111.  11;  Smith  v.  Dec.  720;  Hall  v.  Storrs,  7  Wis.  253. 

Lascelles,  2  Term  Rep.  187;  Park  v.  7  Laverty  v.  Snethen,  68  N.  T.  522; 

Hammond,   4   Camp.    344;    Scott   v.  23  Am.  Rep.  184;  Bank  of  Owensboro 

Rogers,  31  N.  Y.  676;  Courcier  v.  Rit-  v.  Western  Bank,  13  Bush,  526;  26 

ter,  4  Wash.  C.  C.  551;  Hall  v.  Storrs,  Am.  Rep.  211;  Williams  «,  Littlefield, 

7  Wis.  253;  Williams  v.  Higgins,  30  12  Wend.  362.    See  Price  v.  Keyes, 

Md.  404;  Brown  v.  McGran,  14  Pet.  62  N.  Y.  378. 

479;  Blot  v.  Boiceau,  3  N.  Y.  78;  51  8  McDermid  v.   Cotton,   2   Bradw. 

Am.  Dec.  345;  1  Sand.  Ill;  Xenos  p.  297;  Shipherdv.  Field,  70 HI.  438. 

Wickham,  L.  R.  2  H.  L.  296;  Rundle  '  Scott  v.   Rogers,  31  N.   Y.  676; 

v.  Moore,  3  Johns.  Cas.  36;  Marfield  Evans  v.  Root,  7  N.  Y.  186;  57  Am. 

v.  Douglass,  1  Sand.  361;  Johnson  v.  Dec   512;  Rechtscherd  v.   Bank,   47 

Railroad  Co.,  31  Barb.  198;   Ure  v.  Mo.  181. 

Curell,  16  Mart.  502;  Wilts  v.  Morrell,  "  Story  on  Agency,  sec  192. 
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for  such  loss  or  damage  as  may  result  from  it,  and  in  such 
case  every  doubtful  circumstance  is  construed  against 
him.1    But  he  is  not  obliged  to  perform  an  immoral  or 
an  illegal  act,  even  though  required   by  the  principal.3 
But  an  agent  sued  by  his  principal  for  profits  or  money 
paid  to  him  cannot  set  up  that  the  transaction  was  ille- 
gal.8   A  deviation  from  or  failure  to  carry  out  his  orders, 
caused  by  necessity  or  an  extraordinary  emergency,  will 
be  justifiable.4    The  acceptance  of  bills  by  an  agent,  to 
avoid  the  suspension  of  work  of  great  importance  to  the 
principal,  does  not  fall  within  that  class  of  cases  of  ex- 
traordinary emergency  or  overruling  necessity  in  which, 
from  the  very  necessities  of  the  case,  an  agent  is  justi- 
fied in  deviating  from  the  authority  conferred  on  him.6 
And  an  agent  will  not  be  responsible  for  not  following 
strictly  the  instructions  of  the  principal  where  such  in- 
structions  are  ambiguous  or  doubtful  as  to  their  mean- 
ing.6   If  a  principal  gives  his  agent  instructions  capable 
of  two  constructions,  the  agent  is  protected  if  he  acts  in 
good  faith  on  either.7    One  who  is  authorized  to  draw 
drafts  on  another  "  at  ten  or  twelve  days,"  with  nothing 
to  indicate  whether  ten  or  twelve  days  after  date  or  after 
sight  is  meant,  may  exercise  his  own  discretion,  and  con- 

1  Adams  v.  Robinson,  65  Ala.  586.       1  Story,  43;  Gould  v.  Rich,  7  Met 
"Evans  on  Agency,  293;  Story  on    556;    Lawler  v.  Keaquick,    1   Johns. 
Agency,  sec.  195;  Wharton  on  Agency,    Cas.  175;  Judson  v.  Sturges,  5  Day, 


sec.  249;  Le  Guen  v.  Gouverneur,  1  556;   Wharton  on  Agency,  sec.  388; 

Johns.    Cas.   436;    1   Am.    Dec.   121;  Bernard   v.    Maury,   20   Gratt.   434; 

Curran  v.  Downs,  7  Mo.  329;  Cannan  Weakley   v.    Pearce,  5    Heisk.   401; 

v.  Bryce,  3  Barn.  &  Aid.  179;  Webster  Shaw  v.  Stone,  1  Oush.  228. 

t*.  Do  Tastet,  7  Term  Rep.  157;  Arm-  a  Sewanee  Mining  Co.  v.  McCall,  3 

strong  v.  Toller,  11  Wheat.  258.  Head,  619. 

9  Pointer  v.    Smith,  7  Heisk.    137;  *  De  Tastel  v.  Cronisallat,  2  Wash. 

Brooks  v.  Martin,  2  Wall.  70;  Baldwin  C.   C.   132;  Marsh  v.  Whitmore,   21 

v.  Potter,  46  Vt.  402;  Murray  v.  Van-  Wall.  178;  Vianna  v.  Barclay,  3  Cow. 

derbilt,  39  Barb.  140;  Daniels  v.  Bar-  281;  Jervis  v.  Hoyt,  2  Hun,  G37;  Fos- 

ney,  22  Ind.  207;  Mayor  v.  Draper,  23  ter  v.  Rockwell,  104  Mass.  167;  Bes- 

Barb.  425.  sent  t>.  Harris,  63  N.  C.  542;  Long  v. 

*  Jervis  v.  Hoyt,  2  Hun,  637;  Catlin  Pool,  68  N.  C.  479;  Ireland  v.  Living- 

v.  Bell,  4  Camp.    183;  Greenleaf  v.  ston,  L.  R.   5  H.  L.  Cas.  395;    Me- 

Moody,   13    Allen,   363;    Liotard   v.  chanics'  Bank  v.  Merchants'  Bank,  6 

Graves,  3  Caines,  226;  Dusar  v.  Perit,  Met.  13. 

4Binn.  361;  Williams  v.  Shackleford,  7  Minnesota  Linseed  Oil  v.  Monta- 

16  Ala.  318;  Forrestier  v.  Bordman,  gue,  65  Iowa,  67. 
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salt  his  own  convenience  in  that  particular.1  And  so  a 
slight  and  unimportant  deviation  from  his  instructions 
will  not  render  the  agent  liable  to  the  principal.1 

Illustration — W.  gave  a  draft  to  an  express  company  to 
collect,  with  instructions  to  retain  it  at  once  if  not  paid.  On 
their  presenting  it  to  the  drawee,  he  asked  them  to  wait  until 
he  had  received  certain  explanations  from  W.,  which  they 
agreed  to  do.  Afterwards,  and  before  the  draft  was  again  pre- 
sented to  him,  the  drawee  became  insolvent.  Held,  that  the 
company  was  responsible  for  the  loss:  Whitney  v.  Merchants?  Ex- 

Eress  Co.,  104  Mass.  152;  6  Am.  Rep.  207.*  A  principal  directed 
is  agent  to  remit  him  three  hundred  dollars  in  bills  of  fifty  dol- 
lars or  one  hundred  dollars  each;  the  agent  sent  the  amount  in 
bills  of  five  dollars,  ten  dollars,  and  twenty  dollars.  The  sum 
was  lost  or  stolen  in  transitu,  ffdd,  that  the  agent  was  liable: 
Wilson  v.  Wilson,  26  Pa.  8L  393.*   An  owner  directed  his  agent  to 

1  Barney  r.  Kewcomb,  9  Cub.  46L  tional  case*.    There  may,  perhaps,  be 

*  Evans  on  Agency,  300.  others  which  have  been  sanctioned  by 

*  "It  id  the  nrst  duty  of  an  agent*"  adjudication*,  founded  on  the  princi- 
said  the  court,  "whose  authority  is  pie  that  the  departure  complained  of 
limited,  to  adhere  faithfully  to  his  in-  was  not  material.  But  the  general 
etructioa*  in  all  cases  to  which  they  rule  is  as  indicated  in  what  has  been 
can  be  properly  applied.  If  he  ex-  said,  and  the  case  before  the  court  was 
ceeds  or  violates  or  neglects  them,  he  not  brought  within  any  of  the  excep- 
ts responsible  for  all  losses  which  are  tiona.  To  justify  a  departure  from 
the  natural  consequences  of  his  act " :  instructions,  where  a  loss  has  resulted 
Whitney  v.  Merchants'  Exchange  Co.,  from  such  deviation,  the  case  must  be 
104  Mass.  152;  6  Am.  Rep.  207.  brought  within  some  of  the  recognized 

4  "The  primary  obligation  of  an  exceptions.  It  is  not  sufficient  that 
agent,"  said  the  court  in  this  case,  the  deviation  was  not  material,  if  it 
**whose  authority  is  limited  by  in-  appear  that  the  party  giving  the  in- 
structions, is  to  adhere  faithfully  to  structions  regarded  them  as  material, 
those  instructions  in  all  cases  to  which  unless  it  be  shown  affirmatively  that 
they  ought  properly  to  apply:  Story  the  deviation  in  no  manner  contributed 
on  Agency,  sec.  192.  He  is  in  general  to  the  loss.  This  may  be  a  difficult 
bound  to  obey  the  orders  of  his  prin-  task  in  a  case  like  the  present;  but  the 
cipal  exactly,  if  they  be  imperative,  defendant  voluntarily  assumed  it  when 
and  not  discretionary;  and,  in  order  he  substituted  his  own  plan  for  that 
to  make  it  the  duty  of  a  factor  to  obey  prescribed  by  the  plaintiff.  To  force 
an  order,  it  is  not  necessary  that  it  a  man  to  perform  an  executory  con- 
should  bo  given  in  the  form  of  a  com-  tract  after  substituting  for  the  conaid- 
mand.  Tho  expression  of  a  wish  by  eration  other  terms  than  those  provided 
the  consignor  may  fairly  be  presumed  for  in  the  bargain  is  to  deprive  him 
to  be  an  order:  Story  on  Contract*,  of  the  right  to  manage  his  own  busi- 
soc.  359;  Brown  v.  McGran,  14  Pet.  ness  in  his  own  way.  To  do  this  on 
494.  It  is  true  that  instructions  may  the  ground  that  the  departure  is  not 
be  disregarded  in  cases  of  extreme  ne-  material,  when  it  is  manifest  that  the 
cessity,  arising  from  unforeseen  emer-  party  considered  it  otherwise,  is  a  vio- 

fpneics,   or  if  performance  becomes  lation  of  private  right,  which  leads  to 

mposKiblo,  or  if  they  require  a  breach  uncertainty  and  litigation  without  ne- 

of  law  or  morals:  Story  on  Agency,  cessity  or  excuse.    InNesbitv.  Barry, 

•eo.  194.    These  are,  however,  excep-  25  Pa.  St.  210,  this  court  refused  to  com- 
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procure  insurance  on  a  vessel  to  sail  as  soon  as  certain  frigates, 
"calculating  to  take  advantage  of  their  protection.''    She  sailed 
without  them,  and  was  captured.    Held,  that  the  agent  was 
not  liable  for  not  having  effected  insurance,  as  it  would  have 
been  of  no  avail:  Alsop  v.  Colt,  12  Mass.  40.    An  agent  ap- 
pointed  by  creditors  to  settle  certain  claims  received    from 
the   debtor  promissory  notes,  which  before  maturity  he  sold 
for  less  than  the  face  thereof,  without  informing  his  principals. 
On  being  called  upon  to  account,  he  denied  that  he  had  received 
anything  on  the  notes  for  which  he  was  liable  to  account. 
Held,  that  the  sale  was  without  authority,  and  the  principals 
could  recover  from  the  agent  the  full  amount  of  the  notes: 
Allen  v.  Brown,  44  N.  Y.  228;   affirming  57  Barb.  86.    An 
owner  instructed  his  agent  in  Liverpool  to  hold  flour  until  an 
expected  act  of  Parliament  had  produced  its  effect  upon  the 
market,  and  then  to  sell.    Held,  that  it  was  left  to  the  agent's 
judgment  to  determine  when  the  effect  was  produced,  and  that 
he  was  not  liable  for  an  error  in  judgment,  if  he  acted  in  good 
faith  and  with  reasonable  prudence:  Milbank  v.  Dennistoun,  21 
N.  Y.  886.    The  principal  instructed  his  agent  to  buy  goods, 
and  draw  upon  W.,  his  banker,  having  funds,  for  thirty  and 
sixty  days,  for  the  price.    The  agent  drew  at  four  months,  and 
about  three  weeks  beforfe  the  bill  fell  due  the  banker  failed. 
Held,  that  the  principal  was  not  bound  to  take  up  the  bill,  as 
against  the  agent:  Potter  v.  Everett,  2  Hall,  252.    An  agent, 
having  received  money  of  the  principal,  was  directed  to  remit 
it  by  purchasing  a  bill  of  exchange.    He  purchased  the  bill 
upon  his  own  credit,  using  the  funds  of  his  principal  as  his 

Eel  a  man  to  give  up  his  oxen,  although  adopted  by  the  vendor,  he  assumes 
e  had  sold  them  and  received  part  the  risk  in  case  of  loss,  unless  it  be 
of  the  purchase  money,  because  it  was  shown  that  his  deviation  in  no  way 
a  part  of  the  contract  that  they  were  contributed  to  the  loss.  Where  the 
sold  by  weight,  and  the  weight  was  to  goods  are  stolen,  how  can  this  be 
be  ascertained  by  *  the  scales  at  Mount  shown?  In  sending  bank  notes  by 
Jackson.'  The  scales  designated  were  mail,  it  is  manifest  that  while  a  large 
so  out  of  repair  that  the  weight  could  package  would  attract  the  attention 
not  be  ascertained  by  them,  and  it  was  and  care  of  honest  agents  on  the  route, 
held  that  no  others  could  be  substi-  it  might  tempt  the  cupidity  of  dishon- 
tuted  against  his  consent,  so  as  to  di-  est  ones.  The  party  who  proposes  to 
vest  his  right  of  property.  Whether  take  the  risk  of  this  method  of  remit* 
aa  action  for  damages  could  have  been  tance  has  a  right  to  weigh  the  advan- 
sustained  was  not  the  question  there;  tages  and  disadvantages  of  the  various 
nor  is  it  the  question  here.  As  be-  methods  of  inclosing  the  notes;  and  if 
tween  vendor  and  vendee,  the  right  of  he  directs  the  money  to  be  remitted 
property,and  the  consequent  risk,  vests  in  notes  of  one  hundred  dollars  or  fifty 
on  delivery  of  the  goods  purchased  by  dollars,  the  debtor  has  no  right  to  in- 
the  designated  carrier,  packed,  and  crease  the  size  of  the  package  by  re- 
directed according  to  usage  or  instruc-  mitting  in  notes  of  ten  dollars  and  five 
tions.  But  if  a  different  method  of  dollars.  There  was  error  in  permitting 
p**l""g  and  directing,  or  a  different  the  jury  to  find  that  the  departure 
carrier  than  the  one  designated,  be  from  instructions  was  immaterial." 
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own.  Held,  that  such  a  purchase  was  not  authorized;  that  the 
agent  remained  liable  for  the  money:  Stone  v.  Hayes,  3  Denio, 
575.  An  agent  to  buy  and  ship  wheat  to  Nashville  shipped  a 
quantity  to  Sanders's  Ferry,  on  the  Cumberland  River.  The 
boat  containing  it  sank  when  near  its  destination,  and  the 
agent  sold  the  wheat  to  the  carrier.  Held,  that  the  emergency 
did  not  authorize  this.  Foster  v.  Smith,  2  Cold.  474;  88  Am. 
Dec.  604.  An  agent  was  directed  to  forward  a  claim  to  a  certain 
person  for  collection,  but  forwarded  it  to  another.  Held,  liable 
for  any  loss  resulting  thereby:  Butts  v.  Phelps,  79  Mo.  302.  A 
principal  authorized  his  agent  to  sell,  on  condition  that  pay- 
was  secured  by  paper  "  unquestionably  good."  The  pur- 
chasers were  notoriously  insolvent,  and  their  notes  were  not 
collectible.  Held,  that  the  principal  had  a  valid  claim  against 
the  estate  of  his  agent,  who  had  died  intestate:  Robinson  Ma- 
chine  Works  v.  Vorse,  52  Iowa,  207.  An  agent  employed  to 
subscribe  for  stock  in  a  railroad  company  for  his  principal,  and 
in  his  principal's  name,  subscribed  and  paid  calls  in  his  own 
name,  and  afterwards  procured  a  certificate,  and  tendered  a 
transfer  to  the  principal,  who  refused  to  take  and  pay  for  them. 
Held,  that  the  agent  could  not  recover.  He  should  have  sub- 
scribed in  the  principal's  name:  Shrach  v.  McKnight,  84  Pa.  St.  26. 
Plaintiff  employed  defendant  to  take  two  horses  to  Richmond, 
Virginia,  to  exhibit  at  the  fair,  and  to  sell  for  the  best  price  he 
could  get,  for  which  he  was  to  be  paid  for  his  services  and  trav- 
eling expenses.  He  sold  one  horse,  but  was  unable  to  sell  the 
other.  He  then  received  a  letter  from  plaintiff,  directing  him 
to  see  some  men  in  Petersburg,  who  might  direct  him  to  a  pui> 
chaser.  He  went  there,  saw  them,  but  effected  no  sale.  He 
then,  without  instructions,  but  in  good  faith,  took  the  horse  to 
various  places  in  North  and  South  Carolina.  In  the  latter  he 
finally  sold  him,  but  not  until  his  expenses  had  amounted  to  a 
considerable  sum.  Held,  that  the  agent,  after  he  left  Peters- 
burg, exceeded  his  instructions,  and  was  not  entitled  to  pay  or 
traveling  expenses  after  that  time:  Fuller  v.  Ellis,  39  Vt.  345: 
94  Am.  Dec.  327. 


§  82.  To  Act  in  Good  Faith  and  in  Interest  of 
pal.  —  The  agent's  position  being  one  of  trust,  he  must 
act  in  good  faith  and  to  the  principal's  interest.1  The 
relations  between  an  attorney  in  fact,  who  undertakes  to 
care  for  and  protect  the  land  of  his  principal,  and  nego- 
tiate sales  of  the  same,  and  the  principal,  are  of  a  fiduciary 
nature,  and  the  agent  must  not  put  himself,  during  his 

1  Holladay  v.  Davis,  5  Or.  49. 
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agency,  in  a  position  which  is  adverse  to  that  of  the  prin- 
cipal.1 If  one  acts  as  agent  of  another,  and  uses  his  money 
in  making  a  purchase  of  land  at  sheriff's  sale,  but  buys 
in  his  own  name,  the  interest  he  acquires  by  the  purchase 
vests  in  equity  in  his  principal.8 

Illustrations. — A  was  indebted  upon  a  note  and  mortgage 
to  B,  in  the  sum  of  forty  thousand  dollars.  B  assigned  the 
note  and  mortgage  to  C,  and  received  from  him  his  notes  in 
lieu  thereof.  Afterwards  A  mortgaged  to  C,  together  with 
other  property,  the  property  previously  mortgaged  to  B,  subject 
to  first  mortgage,  for  which  C  was  to  advance  to  A,  from  time  to 
time,  sums  of  money,  not  to  exceed  twelve  thousand  dollars,  to 
enable  A  to  pay  his  debts.  By  this  mortgage  C  was  authorized 
to  receive  the  rents  of  the  mortgaged  premises,  and  apply  them 
to  the  payment  of  the  twelve  thousand  dollars  and  interest,  and 
in  case  the  rents  should  not  be  sufficient  for  that  purpose,  and 
A  should  not  pay  within  two  months  after  request,  then  C  was 
to  sell,  and  out  of  the  proceeds  to  pay  the  amount  and  interest 
so  advanced.  C  at  various  times  advanced  to  A  nearly  twelve 
thousand  dollars,  and  collected  rents  to  the  amount  of  twenty- 
eight  thousand  dollars.  Subsequently  C  died,  and  then  his 
executor  collected  the  rents.  Held,  in  an  action  by  A  against 
C's  administrator,  that  C  acted  in  the  purchase  of  the  note  and 
mortgage  of  B  as  an  agent  of  A,  and  that  A  was  entitled  to  the 
trust  fund:  Ounier  v.  Janes,  9  Cal.  643.  In  an  action  to  fore- 
close a  mortgage  where  K.  defended  as  a  subsequent  purchaser 
of  the  mortgaged  property,  the  lower  court  having  found  as  a 
fact  that  K.  was  the  agent  of  plaintiff,  and  acted  as  such  in 
procuring  the  note  and  mortgage,  and  receiving  interest  upon 
the  note,  but  without  stating  more  particularly  the  duties  de- 
volving upon  him  as  agent,  the  appellate  court  refused  to  infer 
from  this  that  his  duties  as  agent  were  of  a  character  which 
prevented  him  from  contracting  in  relation  to  the  property  on 
which  the  debt  was  secured:  McCarthy  v.  White,  21  Cal.  495. 

§  83.    To  Use  Reasonable  Skill  and  Diligence. — The 

agent  in  the  execution  of  the  principal's  orders  must  use 
reasonable  skill  and  diligence,  and  will  be  liable  to  him 
for  the  consequences  of  his  negligence.8    By  reasonable 

1  Rubidoex  v.  Parks,  48  Cal.  215.  field  v.  Dans,  6  Conn.  442;  Leverick 

1  Green  v.  Clark,  31  Cal.  591;  see  v.  Meigs,  1  Cow.  645;  Shiells  v.  Black- 

port,  Division  4,  Trustees.  burne,  1  H.  Black,  158;  Moore  v.  Gaol* 

8  Myles  9.  Myles,  6  Bash,  237;  Bed-  son,  34  Miss.  372. 
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skill  and  diligence  is  meant  that  ordinarily  possessed  by 
persons  in  the  same  trade  or  business,  and  generally  used 
by  persons  of  common  capacity  in  their  own  affairs.1 
And  an  agent  will  never  be  permitted  to  profit  by  his 
negligence  towards  his  principal.2  But  for  mere  errors 
of  judgment  the  agent  is  not  responsible.8  In  a  leading 
English  case  it  is  laid  down  that  if  A,  a  general  merchant, 
undertakes  voluntarily,  without  reward,  to  enter  a  parcel 
of  goods  for  B,  together  with  a  parcel  of  his  own  of  the 
same  sort,  at  the  custom-house  for  exportation,  but  makes 
the  entry  under  a  wrong  denomination,  whereby  both 
parcels  are  seized,  A  having  taken  the  same  care  of  the 
goods  of  B  as  of  his  own,  not  having  received  any  reward, 
and  not  being  of  a  profession  or  an  employment  which 
necessarily  implied  skill  in  what  he  had  undertaken,  is 
not  liable  to  an  action  for  the  loss  occasioned  to  B.4 
Where  one  sends  money  to  a  commission  merchant  with 
which  to  buy  wheat,  telling  him  to  buy  sound  wheat,  if 
the  agent  exercises  reasonable  care  and  skill  he  is  not 
liable  if  the  wheat  is  damp.6 

Illustrations.  —  On  the  30th  of  March,  an  agent  to  sell  for 
cash  took  a  promissory  note  in  part  payment,  when  he  might 
have  had  cash,  and  on  the  28th  of  May,  in  answer  to  a  demand 
for  the  proceeds,  said  he  knew  nothing  of  the  matter.  BeW, 
that  the  jury  were  warranted  in  finding  an  unreasonable  delay 
to  settle,  although  the  note  had  not  then  been  paid:  Hemcnway 
v.  Hemenway,  5  Pick.  389.  A  master  of  a  ship,  with  orders  to 
sell  the  cargo  at  a  foreign  port,  held  not  liable  for  leaving  it 
there  with  a  merchant  for  sale,  he  not  having  been  able  to  effect 
a  sale  himself:  Day  v.  Noble,  2  Pick.  615;  13  Am.  Dec.  463. 

1  Chapman  r.  Walton,  10  Bing.  57;  tins  «.  Scudder,  71  HL  86,  to  the  ef- 

Howard  v.  Grover,  SS  Me.  97;  Mo-  feci  that  an  agent  to  insure  is  not  a 

Candles*  i\  McWha,  22  Pa.  St  261.  guarantor  of  the  solvency  of  the  com- 

A  principal  who  knowingly  employs  panies  in  which  he  places  the  insnr- 

an  incompetent  agent  cannot  be  heard  ance.                                                    • 

to  complain:  Wakeman*  Haaleton,3  4SbieHse.  Blackborne,  1  H.  Black. 

Barb.  Oh.  148.  158. 

1  Mitchell  ik  Aten,  97  Kan.  33;  1  'Lake  City  Flouring  Mill  Co.  «. 

Am.  St  Rep.  231.  McVean,  33  Minn.  30L 

•  Page  *  Wells,  37  Mich.  415;  Get- 
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§  84.  Deputies.  —  An  agent  who  has  authority  to  ap- 
point deputies  is  liable  for  negligence  in  appointing 
them,  but  not  for  their  negligent  acts.1  An  agent  is  liable 
to  his  principal  for  the  neglect  of  a  subagent  employed 
by  the  agent,  with  the  principal's  knowledge,  but  upon 
the  agent's  account.* 

§  85.  Profits  Belong  to  Principal. — All  profits  directly 
or  indirectly  made  by  an  agent  in  the  course  of  or  in  con- 
nection with  his  employment,  whether  in  performance  of 
or  in  violation  of  his  duty,  belong  to  the  principal.8 
Where  an  agent  acts  for  an  agreed  salary,  or  where  there 
is  no  express  contract  in  reference  to  his  compensation,  he 
will  not  be  allowed  to  retain  profits  incidentally  obtained 
in  the  execution  of  his  duty,  any  usage  to  the  contrary 
notwithstanding;  and  all  profits  and  advantages  over  and 
above  the  agent's  ordinary  compensation  belong  to  the 
principal.4  So  a  trustee  or  guardian  who  speculates  with 
trust  funds  is  liable  for  the  profits  made  by  him.5  There 
is  nothing,  however,  to  prevent  both  parties  from  agreeing 
that  the  benefit  of  certain  profits  shall  belong  to  the  agent,6 
or  the  principal  may  ratify  the  agent's  conduct.7 

1  Warren  Bank  v.  Suffolk  Bank,  10  Jeffries  v.  Wiester,  2  Saw.  135;  Oliver 

Cosh.   585;   Campbell   v.    Beeves,   3  v.  Piatt,   3   How.   333;   Jndevine  v. 

Head,  226;  Bath  v.  Caton,  37  Mich.  Hardwick,  49  Vt.  180;  Leake  v.  Suth- 

199;  Tieraan  v.  Commercial  Bank,  7  erland,  25  Ark.  219;  Clark  v.  Ander- 

How.   (Miss.)  648;  40  Am.  Dec.  83;  son,  10  Bush,  99;  Krutz  v.  Fisher,  8 

Commercial  Bank  v.  Martin,   1  La.  Kan.   90;   Moinett  v.   Day,   1  Baxt 

Ann.  344;  45  Am.  Dec.  87.    Bat  aee  431;  Bell  v.  Bell,  3  W.  Va.  183;  Mor- 

Morgan  v.  Tener,  83  Pa.  St  305.  ison  v.  Thompson,  L.  R.  9  Q.  B.  483? 

*  Barnard  v.  Coffin,  141  Mass.  37;  55  Barber  v.  Dennis,  6  Mod.  69;  Diplock 
Am.  Bep.  443.  v.  Blackburn,  3  Camp.  43;  Wiley's 

*  Evans  on  Agency,  333;  Bain  v.  Appeal,  8  Watts  &  S.  244;  Marvin  v. 
Brown,  56  N.  Y.  285;  Dntton  v.  Will-  Buchanan,  62  Barb.  468;  White  v. 
ncr,  52  N.  Y.  312;  Brown  v.  Post,  1  Ward,  26  Ark.  445;  Rhea  v.  Puryear, 
Hon,  303;  Dodd  v.  Wakeman,  26  N.  26  Ark.  344. 

J.  Eq.  414;  Campbell  v.  Ins.  Co.,  2  *  Jacques  v.  Edgell,  40  Mo.  76. 

Whart  64;  Bartholemew  v.  Leech,  7  6  Korris's  Appeal,  71  Pa.  St.   106; 

Watte,  472;  Norris's  Appeal,  71  Pa.  St  Bond  v.   Lockwood,  33  I1L  212;  see 

106;  Corn-sin's  Appeal,  79  Pa.  St.  220;  Division  3,  Trustees. 

Laffertyr.  Jelley,  22Ind.  471;  Acken-  •  Anderson    v.  Weiser,    24    Iowa, 

burgh  v.  McCool,  36  Ind.  473;  Barton  428. 

v.  Moss,  32  DL  50;  Mason  v.  Bauman,  T  Great  Western  Ins.  Co.   v.  Cun- 

62  m.  76;  Ely*.   Hanford,  65  HL  liffe,   L.  R.  9  Ch.  525;  Eedfield  v. 

267;  Stoner  v.  Weiser,  24  Iowa,  434;  Tegg,  38  N.  Y.  212. 
V0L.L—  9 
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— An  agent  is  employed  to  Bell  property  at  a 
ji  Trrce.  Hie  sells  for  a  greater  price.  He  must  account 
t.  ~r  Trrndpal  for  the  excess:  Kerfoot  v.  Hyman,  52  111.  512; 
M  — -mm  t.  Darid,  31  DL  403.  (But  he  is  not  liable  to  the 
IiL)  An  apprentice  was  impressed  by  the  gov- 
Lent  as  a  sailor  and  earned  certain  money.    Held,  that 


.z  ^f-n»i  to  the  master:  Barber  v.  Dennis,  6  Mod.  69.  A 
Ave  3  *>-'  oo  bay  him  a  horse,  for  which  service  B  was 
-*.  ^.rrivt  5L  B  obtained  the  horse  for  $72.50.  Held,  that 
A  -wa*  -nciried  to  recover  from  B  the  sum  of  $6.50:  Bunker 
"i  -7C*.  %}  Me.  431;  50  Am.  Dec.  632.1  A  employed  a  broker 
x  7-LT~:iaj5e  a  particular  ship  on  the  basis  of  an  offer  of  £9,000, 
jr  ifi-  u^ap.7  js  he  could.  The  ship  was  purchased  for  £9,250. 
?*— jr  -o  "^tf  siit?.  the  vendor  had  arranged  with  B  that  if  B  could 
*-  '.  ::* ->iiip  5ar  more  than  £8J50O  he  might  retain  the  excess,  and 
*>  :jlu  -itr^u  *rcth  the  broker,  without  the  knowledge  of  A,  that 

;  ur  s^c  was  consummated,  the  broker  should  receive  part 
.  i*  *  ::v  •-  Vv-ss  over  £$.300.  After  the  sale,  £225  was  paid  by  B  to 
■  :■*  ws\  r.  3T*  id.  chat  A  was  entitled  to  recover  this  sum  firom 
Utt  .^ivr-  3t>>r*i*m  t.  Thompson,  L.  R.  9  Q.  B.  480.*  R.  em- 
•»  .;.  -  <i  \V  :u  oomprumise  with  his  creditors,  and  authorized  him 
■V  J •••  r  >**y  o^nts  on  the  dollar.  W.,  while  acting  as  such  agent, 
:*.•*  "..igeu "^vvRil  notes  of  K  at  that  rate,  upon  his  own  account, 
vrU  iAx  -r*ax>is  sold  such  notes  to  J.  for  the  whole  nominal 
w.»*o."-»  a^vr  ::u»y  became  due.  Held,  that  J.  could  not  be 
**•♦■•  :it\i  :u  rtwvcr  more  than  fifty  per  cent  upon  the  amount 

»  vv-  i -k>u^  aVftr.  W  \imery  5  Paige,  650.  A  special  agent  of 
i  %-.   ;vi>\  inv^rvvd  copies  of  his  correspondence  with  the  gen- 

*■*,    »^v«tu     Ut  md%  that  they  belonged  to  the  agent  instead  of 

i  v  .»viiKurv     fcvtii*  v.  Van  Hall)  1  Clarke  Ch.  22. 

j&    bmtt  rat  be  Borne  by  Principal. — And  as  to 

>t*;K'ii><u  tvlong  the  gains,  so  it  is  the  principal  that 
<   X »ar  i  ho  Uh&w*  which  may  occur  in  the  coarse  of 


* 


iV 


.u    -\.*s*fow»*  H**d*  *  valid       *  "Indeed, w  said  Cockbom,  C.  X, 
^  .  H...»  «>v  i •.%u»utttudoth*esr»    "it  may  bo  laid  down  as  a  general 


**V  \ 


> ,    **  t««  ^tui^  >uk!  dxd  do  principle  that  in  all  cases  where  a  per- 

'» •  ■  w*  <**»   w  H,V4  llv*  l&  kb*rty  •o*1  **  either  actually  or  constructiTely 

*     -  ^   *»  inhibit   in  lb*  an  agent  for  other  persons,  all  profits 

,    .  v»  ;»  *.».*a  >w  *^  4cttu£  as  and  advantages  made  by  him  m  the 

w,i    hWovi    *um    *♦»  business  beyond  his  ordinary  compen- 

x     ,  Y*   u».,»  »   ».iu  iMv«ug  th#  sation  are  to  be  for  the  benefit  of  his 

»v   k  » *»•   *  »»»**  *  •••*  ***  **>«*•  employers,"— mdoraingthis statement 

,   \    ....  i    *«  >   »»  w-%*  *h#  of  the  law  in  Story  on  Agency,  see. 

.,      .,  •...;!.   *h   *hu-ii  *h#  211s  Moriaon  v.  IbosBpson,  L&9 

.    ,        M,-.4.  >  \*\  uid  w-  <J\  R  Cas.  48a 

.  \    .  ,u.^us>i      »uuH^  »D,Arcyr.Lyk,5^in.4«;Kies> 

\.\      V  V.  wu   V  V'*  ***  tWsV  •rdaonv.  FatreU,  42 
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§  87.    Keeping  and  Deposit  of  Honey  by  Agent — Mode. 

— If  an  agent  deposit  his  principal's  money  in  a  bank  or 
other  depository,  using  reasonable  prudence  and  care  in 
its  selection,  he  will  not  be  responsible  for  the  loss  of 
the  money  caused  by  its  becoming  insolvent.1 

§  88*  Remittances  by  Agent — Mode. — If  an  agent  re- 
mits money  according  to  the  orders  or  usage  of  the  prin- 
cipal, he  will  not  be  liable  if  it  is  lost  in  transit.  If  the 
agent  is  instructed  to  "forward"  money,  he  discharges 
his  duty  by  sending  it  in  a  letter,  by  mail,  and  if  it  is 
lost,  the  loss  is  the  principal's.2  An  agent  to  collect 
money  is  bound  to  immediate  payment.8  On  the  other 
hand,  if  the  agent  remits  money  in  an  unauthorized 
mode,  the  risk  is  his.4 

Illustrations.  —  A  authorized  B  to  transmit  a  sum  of 
money  to  him,  as  he,  B,  might  think  best.  B  sent  the  money 
by  mail,  and  it  was  taken  from  the  post-office,  and  appropri- 
ated to  his  own  use,  by  a  person  authorized  by  A  to  take  his 
letters  from  the  office.  Held,  that  A  must,  as  agent  of  B,  suffer 
the  loss:  Lamb  v.  Trogden,  2  Dev.  &  B.  Eq.  190.  Defendants 
were  directed  to  place  certain  money  to  plaintiff's  credit  in 
the  Exchange  Bank  of  Denver,  and  in  order  to  comply,  were 
obliged  to  transmit  the  money  from  Kansas  City,  Missouri,  to 
Denver.  Held,  that  defendants  had  the  right  to  transmit  the 
money  by  some  usual  and  ordinary  method  recognized  among 
business  men  as  proper  for  that  purpose;  and  where  there  were 
several  methods  of  transmitting  money  between  those  points, 
equally  used  by  business  men,  and  safe  and  economical,  they 
might  choose  either:  Earnest  v.  Stoller,  2  McCrary,  380. 
A  local  railroad  agent  was  instructed  to  remit  daily  to  the 
headquarters  of  the  company  all  sums  of  money  received  over 
ten  dollars.  Held,  that  he  would  be  allowed  a  reasonable  time, 
in  view  of  his  other  duties,  to  make  the  remittance,  and  was 
not  liable  for  money  stolen  from  him  which  he  did  not  receive 
in  time  to  remit  as  instructed:  Robinson  v.  Illinois  etc.  R.  R.  Co., 
30  Iowa,  401. 

1  Knight  v.  Plymouth,  3  Atk.  480;  Bawls,  21  Ga.  289;  Lyle  v.  Murray,  4 

Hammon  v.  Cottle,  6  Serg.  &  R.  290.  Sand.  590. 

>BneU  v.  Chapin,  99  Mass.  694;  97  *  Ferris    v.  Paris,    10   Johns.   285) 

Am.  Dec.  68.  Kerr  v.  Catton,  23  Tex.  .411;  Burr  v. 

9  Merchants'   Bank   of     Macon   *  Sickles,  17  Ark.  428;  65  Am.  Deo.  437. 
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§  89.    To  Keep  Accounts — Account  for  Money. — So  it 

is  the  duty  of  the  agent  to  keep  regular  accounts/  and  to 
account  to  his  principal  for  money  received,  goods  sold, 
and  orders  obtained,2  and  even  though  such  sales,  as  be- 
tween the  principal  and  the  purchaser,  are  illegal.*  An 
agent  cannot  keep  money  of  his  principal  on  the  plea  that 
it  was  given  him  for  an  unlawful  purpose.4  Gross  misman- 
agement by  a  financial  agent,  consisting  of  failure  to  keep 
accounts  and  vouchers,  is  a  defense  to  his  action  for  salary.* 
Monoy  deposited  in  bank  by  an  agent  as  an  ordinary  de- 
posit, the  agent  stating  that  it  was  his  principal's  money, 
but  desiring  the  officer  to  place  it  to  his  credit  on  the 
books  of  the  bank,  alleging  that  he  might  have  occasion 
to  use  it  for  the  benefit  of  his  principal,  may  be  followed 
in  a  court  of  equity  by  the  principal.*  A  demand  by  the 
principal  on  the  agent  for  moneys  received  by  him  is 
necessary  before  bringing  suit/  unless  so  long  a  time  has 
elapsed  since  the  collection  as  to  raise  the  presumption 
that  the  agent  has  appropriated  the  money  to  his  own 
use/  or  unless  he  has  refused  or  neglected  to  render  an 
account/  or  denies  the  agency;*  or  where  a  claim  is  set 
up  exceeding  the  amount  collected,  or  where  the  agent  in 
his  answer  disputes  his  liability.11  An  agent  is  liable  to 
the  principal  for  interest  on  money  in  his  hands,  where  he 

1  White   *   Lincoln,  S  Tm.   363$  1  Ark.  3S1;  44  Am.  Dee.  519;  Switnar 

Wharton  on  Agency,  sso.  299*  v.  Skiles>  3  Gilm.  529;  44  Am.  Bee. 

*  Evans  on  Agency,  3391  123;  bat  see  Leake  v.  Sutherland,  25 
»  Baldwin  r.  Potter.  4*  Vt.  4Q&  Ark.  2NX    A  mere  collecting  agent  is 

♦  Sotthegan  Bank  *  Wallace  61  N.  liable  for  money  collected  and  no* 
H.  24*  paid  over  without  any  previous  de- 

*  Smith*  Crew*  9  Mo*  Ape.  26&  mand:  Little  v.  Hoy  t>  5  Hill,  395;  40 

•  Whitley  *  Foj,  ft  Jones  Ba.  $4;  Am.  Dec.  360;  Hickok  v.  Hickok,  13 
7S  At».  Dw.  23&  Barb.  633;  Schroeppel  v.  Coraing,  6 

1  cWd«Ll  *  Janney,  4 Gilm.  193:  Hed~  X.  T.  117. 

deos  *  Youngtove*  4tflnd.  212;  White-  *  Bedell  *.  Janaey,  4  60m.  193;  and 

hoad  *  W*Ua,  29  Ark.  99;  Haas  v.  cases  cited  in  last  section. 

lH*mon»  9  Iowa*  589;    Armstrong  v.  'Haas    v.    Damon*    9   Iowa*    589$ 

Suuth*  3  Biackf.  251;  Jett  v.  Hemp-  Hemenway   «.  Hemenwsy,  5    Pick. 

tl*fel  $>  Ark.  4ft>:  Walrath  *.  Thomp-  389;  Brown  *  Amort,  6  Watte  4  & 

to*,  tf  UtlL  430;  Judah  v.  Dyott*  3  402. 

VtUckt.  324;  20  Am.  Dec  113;  Baird  »  TUloteoa  v.  McCrfflis*  11  Vt>  477; 

v,  \V*tk*r*  12  Barb.  301;  Waldan  *  Wiley  *.  Logan,  9&X.  C.  36& 

CratK  2  Abb*  Ft.  304;  Cuban  v.  Hoi-  u  Wiley  v.   Loan.  95  K  C  : 

Vr**»  2  N.  Y*  139*  Tayfer  *  Spears,  TUlotaon  v.  McCrSlnv  11  TL  4ETL 
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retains  it  after  the  period  when  he  should,  of  right,  have 
turned  it  over  to  the  principal,1  or  where  he  otherwise 
improperly  withholds  it  from  the  principal,2  or  where  he 
has  employed  it  for  the  purpose  of  gain  for  himself.8  An 
agent  who,  having  received  money  of  his  principal  to  per- 
form a  certain  trust,  wholly  omits  to  perform  his  duty,  and 
converts  the  money  to  his  private  use,  thereby  renders  him- 
self liable  to  an  action  ex  delicto,  or  to  an  action  of  assumpsit 
for  money  had  and  received  to  the  use  of  the  plaintiff.  But 
where  he  actually  enters  upon  and  performs  the  duties  of 
the  trust,  neither  of  such  actions  will  lie  against  him  for 
the  recovery  of  an  alleged  balance  of  money  so  intrusted 
to  him.  The  remedy  against  him  is  by  action  of  account 
render,  or  by  bill  in  equity.4  Where  the  agent  keeps  the 
money  by  him  to  pay  it  over  when  the  principal  calls  for 
it,5  he  is  not  liable  for  interest.  The  agent  is  only  called 
upon  to  account  to  his  principal.  Thus  if  the  principal 
is  the  trustee  of  another,  he  is  not  obliged  to  account  to 
that  other,9  and  a  subagent  must  account  to  the  agent, 
and  not  to  the  principal.7 

Illustrations. — A  principal  drew  an  order  directing  his 
agent  to  deposit  the  proceeds  of  certain  lumber  to  the  credit  of 
a  third  person.  The  next  day  he  demanded  of  the  agent  an 
account  of  the  proceeds,  who  replied  that  he  had  nothing  to  do 
with  him,  and  referred  him  to  such  third  person.  Held,  that  this 
did  not  constitute  an  unreasonable  refusal  to  account:  Torrey 
v.  Bryant,  16  Pick.  628. 


§  90.    Cannot  Dispute  Principal's  Title. — An  agent  is 
not  allowed  to  dispute  the  title  of  his  principal.8    Thus 

1  Dodge  v,  Perkins,  9  Pick.  368.  •  Attorney-General  v.  Chesterfield, 

9  Anderson   v.    State,   2   Ga.   370;  18   Bear.    596;    bat   see   Turner   v. 

Bedell  v.  Janney,  4  Gilm.  193.  Turner,  36  Tex.  41. 

*  Williams  v.  Stores,  6  Johns.  Ch.  T  Stevens   v.  Badcock,   3   Barn,   & 
363;  10  Am.  Dec  340.  Adol.   354;   Cartwright  v.   Hately,  1 

*  Reeside  v.  Reeside,  49  Pa.  St.  322;  Ves.  Jr.  292;  Cleaves  v.  Stockwell,  33 
88  Am.  Dec  503.  Me.  341;  see  Louisville  etc.  R.  R.  Co. 

*  Williams  v.  Stores,  6  Johns.  Ch.  v.  Blair,  4  Baxt.  407. 

353;  10  Am.  Dec  340;  Salisbury  v.  » Aubery  v.   Fiske,   36  N.  Y.   47; 

Wilkinson,  cited  in  Chedworth  v.  Ed-  Barnabo   v.    Kabbe,  54   N.  T.   516; 

wards,  8  Ves.  47.  Hancock   v.  Gomez,  58   Barb.    490; 
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an  agent  who  has  collected  money  cannot  interplead  his 
principal  and  a  third  party  who  claims  it.1  An  agent  who 
has  collected  money  cannot  deny  the  right  of  the  princi- 
pal to  receive  it;  e.  g.,  a  collector  of  taxes  cannot  deny 
the  right  of  the  county  thereto  because  illegally  levied.* 
But  if  A  verbally  employs  B  as  his  agent  to  purchase  a 
house  for  him,  and  B  makes  the  purchase,  takes  the  deed 
in  his  own  name,  and  pays  his  own  money  for  it,  A 
cannot  compel  B  to  convey.* 

Illustrations.  —  The  plaintiff's  agent  sold  a  vessel,  and 
paid  the  proceeds  to  the  defendant  for  the  plaintiff.  Held,  the 
former  could  not  resist  the  claim  of  the  latter  for  such  money 
on  the  ground  that  the  plaintiff  did  not  own  the  vessel  when 
sold:  Jenla  v.  Manaon,  53  Me.  209. 

§  91.  Mixing  Property. — He  must  not  mix  his  own 
property  with  that  of  his  principal.4  If  the  agent  seeks 
to  make  his1  principal  liable  for  losses, — as,  for  instance, 
by  depreciation  or  theft, — he  must  keep  his  principal's 
money  separate  and  distinct  from  his  own.5  Thus  where 
an  agent  deposits  the  money  of  a  principal  in  a  bank  in  his 
own  name,  he  is  liable  for  the  loss  if  the  bank  fail.6  Where 
an  agent  mingles  his  principal's  money  with  his  own  so 
that  it  cannot  be  followed,  the  principal  cannot  recover 
it  specifically.  But  the  agent  does  not  by  so  doing  con- 
vert himself  into  a  mere  debtor;  the  principal  may  claim 
from  the  admixture  the  sum  which  belonged  to  him.T 

Marvin   v.  Elwood,   11    Paige,    365;  •  School  District  v.  First  Nat.  Bank, 

Holbrook  v.  Wight,  24  Wend.  169;  35  102  Mass.  174;  Webster  v.  Pearce,  35 

Am.  Dec.  607;  Collins  v.  Tillou,  26  111.  159;  Bartlett  v.  Hamilton.  46  Me. 

Conn.  368;  68  Am.   Dec  398;  Reed  435;  Massachusetts  Ins.   Co.  v.  Car- 

v,  Dougan,  54  Ind.  306;  Firestone  o.  penter,  2  Sweeny,  734;  Marine  Bank 

Firestone,  48  Ala.  128;  Bain  t*.  Clark,  r.  Fulton  Bank,  2  Wall.  252. 

30Mo.252;McNameev.ReU,52Misa.  •Hammon  v.  Cottle,  6  Serg.  &  R. 

426;  Betteley  v.  Reed,  4Q.  B.  411.  290;  Case  v.  Abeel,  1  Paige,  393;  In 

1  Snodgrass  v.  Butler,  54  Miss.  45.  re  Stafford,  11  Barb.  353;  Cartmell  v. 

8  Placer  County  t».  Astin,  8  Cal.  303;  AUard,   7  Bush,  482;  Massachusetts 

Clark  v.  Moody,  17  Mass.  145,  148;  Ins.  Co.  v.  Carpenter,  2  Sweeny,  734; 

Hammondr.Christie,5Rob.(N.Y.)160.  Greene  r.  Haskell,  SRI.  447;  Sear- 

*  Wallace*.  Brown,  ION.  J.  Eq.  308.  gent  t\  Downey,  49  Wis.  524. 

*  Rogers  v.  Boehm,  2  Esp.  702;  T  Farmers'  etc.  Bank  r.  King,  57  Pa, 
Wharton  on  Agency,  sec  243;  Drake  St  202;  98  Am.  Dec  216. 

«.  Martin,  1  Beav.  525. 
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§  02.  Agent  Making  Profits. — An  agent  is  employed 
to  further  the  interest  of  his  principal;  it  is  his  duty  to 
give  to  the  principal's  affairs  his  care  and  skill,  and  to  act 
in  all  things  for  his  interest.  Therefore,  it  is  an  old 
principle  of  law  that  an  agent  shall  not  be  permitted  to 
make  a  secret  profit  or  advantage  out  of  his  agency.1  The 
principle  is,  that  an  agent  must  not  use  his  fiduciary 
powers  for  his  own  benefit.2  He  cannot  take  advantage 
of  information  which  he  has  acquired  through  his  posi- 
tion to  use  it  for  his  own  benefit.* 

Illustrations. — An  agent  intrusted  with  a  mortgage  for 
sale  was  offered  four  thousand  eight  hundred  dollars  for  it, 
but  concealed  the  offer  from  his  principal  and  purchased  it  him- 
self from  him  for  four  thousand  five  hundred  dollars.  Held, 
that  he  must  account  to  the  principal  for  any  profit  made  by 
him  out  of  the  sale:  Mason  v.  Bauman,  62  111.  76.  A  broker 
is  employed  to  buy  a  ship  as  cheaply  as  possible.  In  making 
the  purchase  he  receives  from  the  vendor  a  commission.  The 
principal  is  entitled  to  it:  Morison  v.  Thompson,  L.  R.  9  Q.  B.  480. 
A  bank  president  has  authority  to  certify  checks.  He  will  not  be 
permitted  to  certify  his  own  checks:  Claflin  v.  Bank,  25  N.Y.  293. 
An  agent  abroad  is  authorized  to  sell  a  cargo  for  bills  on  Eng- 
land to  be  placed  subject  to  his  principal's  order.  The  agent 
invests  them  in  goods  on  his  own  account.  He  is  liable  for  the 
profits  to  the  principal:  Thompson  v.  Stewart,  3  Conn.  171;  8  Am. 
Dec.  168.  A  railroad  company,  on  the  application  of  one  of  its 
station  agents,  agreed  to  furnish  an  excursion  train  for  a  third 
party.  There  was  no  such  third  party;  but  the  agent  was  get- 
ting up  the  excursion  for  his  own  profit.  Discovering  tbis  after- 
wards, the  company  refused  to  furnish  the  train.  Held,  that 
the  agent  had  no  right  of  action:  Pegram  v.  Charlotte  etc.  R.  R. 
Co.,  84  N.  C.  696;  37  Am.  Rep.  639.*    A  warehouseman  who  was 

1  Bain   v.  Brown,  66   N.   Y.   286;  Raiman,  26  Pa.  St.  364;  64  Am.  Dec. 

Moore  v.  Mandlebaum,  8  Mich.  433;  703;  Gardner  v.  Ogden,  22  N.  Y.  327; 

Cool  v.  Phillips,  66  HI.  217;  Coursin's  78  Am.  Dec.  192;  Norris  v.  Tayloe,  49 

Appeal,   79  Pa.   St.   220;   Wilson  v.  HI.  17;  95  Am.  Dec.  668. 
Wilson,     4    Abb.     App.     621;     De        *  "The  plaintiff  conld  not,  from  his 

Bassche  «.  Alt,  L.  R.  8  Ch.  Div.  286;  fiduciary  relations  towards  the  com- 

Grumley  v.  Webb,  44  Mo.  444;  100  pany,  enter  into  a  binding  contract 

Am.  Dec.  304;  Simons  v.  Vulcan  Oil  with  it.     The  law,  in  harmony  with 

Co.,  61  Pa.  St.  202;  100  Am.  Dec.  628;  sound  morals,  refuses  its  sanction  to 

Miller  r.  L.  &  N.  R.  R.  Co.,  83  Ala.  any  measure,   though  assuming    the 

274;  3  Am.  St.  Rep.  722.  form  of  contract,  procured  by  a  fidu- 

*  Eshelman  v.  Lewis,  49  Pa.  St.  410.  ciary  from  his  principal  in  violation  of 

3  Ringo  9.  Binns,  10  Pet.  269;  Reed  the  trusts  reposed  in  him,  and  to  the 

v.  Norris,  2  Mylne  &  C.  374;  Henry  v.  injury  of  the  latter,  at  least  unless 
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occupying  premises  under  a  lease  about  to  expire  was  negotiat- 
ing for  a  renewal.    His  clerk,  who  had  access  to  his  books  and 


such  principal  is  folly  advised  of  ail  lease  for  himatlf,  there  would  be  laid 
the  circumstance*,  and  knows  at  the  before  him  the  inducement  to  produce 
time  that  he  is  dealing  with  one  then  in  the  mind  of  his  principal  an  under- 
divested  of  his  agency,  and  acting  in  estimate  of  the  value  of  the  lease,  and 
an  adversary  ana  independent  cap*-  to  that  end,  maybe,  to  mismanage  so  as 
city  ":  Fegram  v.  Charlotte  etc.  R.  B.  to  reduce  profits,  in  order  that  he  might 
Co*,  84  NT  C.  696;  37  Am.  Rep.  639.  more  easily  acquire  the  lease  for  him- 
An  employee  of  a  lessee  of  a  theater,  sell  It  is  contended  by  appellant's 
shortly  Wore  his  lease  expired,  se-  counsel  that  the  rule  we  apply,  which 
eretly  procured  a  lease  of  the  premises  holds  an  agent  to  be  a  trustee  for  his 
for  a  now  term  to  himself  at  an  ad-  principal,  has  no  application  to  the  case 
vanced  rent.  Field,  that  he  held  the  at  bar,  because  Davis  was  not  an  agent 
new  lease  as  a  trustee  for  his  employer:  to  obtain  a  renewal  of  the  lease,  and 
Davis  v.  Hamlin,  108  ILL  39;  48  was  not  charged  with  any  duty  in  re- 
Am.  Rep.  541.  "The  obtaining  of  gard  thereto;  that  his  was  but  the  spe- 
the  lease  by  Davis,1'  said  the  court,  cifio  employment  to  encage  amuse- 
4 '  amounted  to  a  virtual  destruction  of  ments  for  the  theater,  and  that  he  was 
his  employer's  whole  business  at  the  an  agent  only  within  the  scope  o!  that 
termination  of  the  old  lease,  under  employment;  that  Hamlin,  having  a 
which  tho  latter  was  holding.  By  lease  which  would  expire  April  16, 
some  ten  years  of  labor,  Hamlin  had  1883,  had  no  right  or  interest  in  the 
built  upa  business  of  a  very  profitable  property  thereafter;  and  that  Davis, 
character.  There  was  a  good- will  at-  m  negotiating  for  the  lease,  did  not 
taohed  to  it,  which  was  valuable,  deal  with  any  property  wherein  Ham- 
Hamlin  was  intending  to  make  it  lin  had  any  interest,  and  that  such 
a  lifotiino  business.  Sustaining  this  property  was  not  the  subject-matter 
lease  to  Davis,  at  the  end  of  Hamlin's  of  any  trust  between  them.  Although 
lease,  April  18,  1883,  all  this  business  there  was  here  no  right  of  renewal  of 
would  come  to  an  end,  and  pass,  good-  the  lease  in  the  tenant,  he  had  a  rea- 
will  and  all,  from  Hamlin,  the  em-  sonable  expectation  of  its  renewal, 
ployor,  into  the  hands  of  Davis,  the  which  courts  of  equity  have  recog- 
employoe.  And  this  would  have  been  nized  as  an  interest  of  value,  secretly 
accomplished  by  the  means  of  a  re-  to  interfere  with  which,  and  disap- 
newal  loaao  obtained  by  a  confidential  point,  by  an  agent  in  the  management 
agent  iu  violation  of  the  duty  of  his  of  the  lessee's  business,  we  regard  as 
relation,  and  acquired,  presumably,  inconsistent  with  the  fidelity  which 
because  of  peculiar  means  of  knowl-  the  agent  owes  to  the  business  of  his 
edgo  of  tho  profitableness  of  the  busi-  principal.  There  was  tho  good- will  of 
ness,  afforded  him  by  the  confidential  the  business,  which  belonged  to  the 
position  in  which  he  was  employed,  business  as  a  portion  of  it,  and  this 
A  personal  benofit  thus  obtained  by  the  agent  got  for  himself.  It  is  fur- 
au  agent  equity  will  hold  to  inure  for  ther  argued  that  the  relation  here  be- 
tho  Txmotit  of  the  principal.  Puhlio  tween  Hamlin  and  Davis  was  that  of 
policy,  we  think,  must  condemn  such  a  master  and  servant,  or  employer  and 
transaction  as  that  in  question.  To  employee,  and  that  the  rule  has  never 
sanction  it  would  hold  out  atempta-  been  applied  to  that  relation  as  a  class, 
tion  to  tho  agent  to  speculate  off  from  and  that  the  classes  coming  within  that 
his  principal  to  the  latter 'a  detriment,  doctrine  are  embraced  within  the  list 
Davis  very  well  knew  that  his  em-  of  defined  confidential  relations,  such 

Iriover  would  be  willing  to  pay  a  much  as  trustee  and  beneficiary,  guardian 

u^W  rtnit  thou  that  at  which  he  ob-  and  ward,  etc    The  subject  is  not 

tamed  the  Iwue,  and  that  he  could  dis-  comprehended  within  any  such  nar- 

pose  of  tW  leas*  to  Hamlin  at  a  large  rowness  of  view  as  is  presented  on  ap- 

proiU  to  himself,  and  such  means  of  peUant's  part    And  applying  the  rule 

knowledge  was  derived  from  his  posi*  it  is  the  nature  of  the  relation  which 

tion  oai  agent*    If  a  manager  of  a  busi-  is  to  be  regarded,  and  not  the  desiff- 

neat  were  allowed  to  obtain  such  a  nation  of  the  one  filling  the  relation?* 
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papers,  and  knew  his  business  pending  that  negotiation,  secretly 
obtained  a  lease  to  himself  and  another.  Held,  that  they  would 
be  compelled  to  transfer  the  lease  to  the  master:  Gower  v. 
Andrew 7  59  Cal.  119;  43  Am.  Rep.  242.1  A,  being  financially  em- 
barrassed, called  on  B  to  assist  him,  and  agreed  to  pay  B  liber- 
ally for  his  time  and  expenses.  B  accordingly  purchased  A's 
outstanding  draft,  and  A  gave  notes  to  B  in  payment  therefor. 
Held,  that  B  was  A's  agent  in  purchasing  the  draft;  and  that 
the  discount  at  which  he  secured  it  must  inure  to  A's  benefit: 
Noyes  v.  Landon,  59  Vt.  569.  An  agent  by  false  and  fraudulent 
representation  sold  goods  from  his  principal  to  himself  so  as  to 
realize  from  a  rise  in  value.  Held,  that  he  was  liable  for  ex- 
emplary damages:  Peckham  Iron  Co.  v.  Harper,  41  Ohio  St.  100. 
A  principal  agreed  to  pay  his  agent  a  certain  commission  on 
the  amount  for  which  land  was  sold  if  the  agent  furnished  a 
buyer  within  a  certain  time  at  not  less  than  a  certain  price, 
and  the  agent  furnished  a  purchaser  at  more  than  that  price. 
Held,  that  the  agent  was  not  entitled  to  any  surplus  above  the 
fixed  price:  Blanchard  v.  Jones,  101  Ind.  542. 

§  93.  Purchasing  and  Selling  Property. — Therefore  an 
agent  is  not  allowed  to  purchase  his  principal's  property, 
which  is  in  his  hands  to  manage  and  direct.2    An  agent 

1  "We  understand  it  to  be  the  duty  be  said  that  he  was,  by  virtue  of  his 
of  the  employee,"  said  the  court,  "  to  employment,  charged  with  the  duty  of 
devote  his  entire  acts,  so  far  as  his  furthering  their  interests,  and  with  the 
acts  may  affect  the  business  of  his  em-  duty  of  not  using  the  information  ob- 
ployer,  to  the  interests  and  Bervice  of  tained  by  him  as  their  employee  to 
the  employer;  that  he  can  engage  in  their  detriment.  It  seems  to  us  that 
no  business  detrimental  to  the  busi-  if  Andrew  desired  to  engage  in  the 
Bess  of  the  employer;  and  that  he  same  business  as  his  employers,  on  his 
should  in  no  case  be  permitted  to  do  own  account,  a  very  plain  and  very 
for  his  own  benefit  that  which  would  proper  course  was  open  to  him,  viz.,  to 
have  the  effect  of  destroying  the  buai-  state  to  them  all  the  facts,  and  ask 
nets  to  sustain  and  carry  on  which  them  to  determine  whether  they  de- 
his  services  have  been  secured.  An  sired  a  renewal.  By  pursuing  the 
agent  should  not,  any  more  than  a  course  which  he  did,  he  gave  to  Hop- 
tnutee,  adopt  a  course  that  will  oper-  kins  an  inducement  not  only  not  to 
ate  aa  an  inducement  to  postpone  the  give  plaintiffs  a  renewal  at  a  decreased 
principal's  interest  to  his  own.  An  rental,  but  also  an  inducement  not  to 
agent  or  subagent  who  uses  the  in-  renew  at  the  then  rental,  and  he  corn- 
formation  he  has  obtained  in  the  course  pelled  plaintiffs  to  have  an  unknown 
of  his  agency  as  a  means  of  buying  for  competitor  who  based  his  action  upon 
liimaftlf  will  be  compelled  to  convey  knowledge  acquired  by  him  while  in 
to  the  principal:  Elliott  v.  Merryman,  their  employ.  We  do  not  think  that 
1  Lead.  Cas.  Eq.  91.  It  may  be  said  this  is  equity  or  good  conscience." 
that  Andrew  was  not  the  agent  of  '  The  clerk  of  an  agent  to  sell  lands 
plaintins  so  far  as  concerns  the  obtain-  who  is  employed  or  concerned  in  the 
ing  of  a  renewal  of  the  lease;  that  he  affairs  of  the  seller  relating  to  the 
was  not  charged  with  the  duty  of  ob-  lands  is  alike  with  his  principal  pro- 
taming  a  renewal;  it  must,  however,  hibited  from  purchasing,  and  if  he 
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employed  to  purchase  property  for  his  principal  cannot 
purchase  it  for  himself.1  Where  a  debtor  employs  an 
agent  to  effect  a  compromise  with  his  creditors,  such 
agent  cannot  purchase  a  debt  against  his  principal,  for 
his  own  benefit;  and  though  the  principal  neglects  to  re- 
imburse the  agent  for  the  amount  paid  by  him  in  pur- 
chasing the  debts  of  the  principal,  such  agent  is  entitled 
to  hold  the  claims  so  purchased  only  for  the  amount  paid, 
and  a  reasonable  compensation  for  his  services.*  Nor  can 
he  purchase  his  own  property  for  his  principal.8  An  agent 
cannot  fill  an  order  by  selling  his  own  stock,  even  with 
the  most  honest  intentions  and  at  a  fair  market  price, 
unless  he  discloses  to  his  principal  the  ownership  of  the 
stock;  if  he  does  so  fill  it,  the  principal  may  repudiate  the 
transaction,  return  the  stock,  though  after  it  has  become 
worthless  in  the  market,  and  recover  back  the  considera- 
tion.4 So  an  agent  employed  to  purchase  will  not  be  per- 
mitted to  sell  to  his  principal  for  a  higher  price  than  he 
paid  himself.6  But  the  rule  that  he  who  undertakes  to 
act  for  another  must  not  act  for  his  own  benefit,  and  to 
the  detriment  of  his  principal,  does  not  apply  where  the 
principal  has  authorized  the  agent  to  do  so.6 

An  agent  cannot,  without  the  principal's  consent,  be- 
come the  purchaser  of  property  which  he  is  employed  by 

does  bo,  the  seller  may  compel  him  to  *  Reed  v.  Warner,  5  Paige,  660. 

reoonvey  the  lands,  or  account  for  8  Dorris   v.   French,   4   Hon,  292; 

their  proceeds:  Gardner  v.  Ogden,  22  Conkey  v.  Bond,  36  N.  Y.  427;  Tewks- 

N.  Y.  327;  78  Am.  Dec  193.  bury  v.  Spruance,  75  EL  187;  Ely  «. 

1  Bingo  v.  Binns,  10  Pet.  269;  Dob-  Hanford,  65  I1L  267;  Gould  v.  Gould, 

aonv.Racey,  3Sand.  Ch.61;  VanEpps  36  Barb.   270;   Taussig  t>.   Hart,  58 

v.  Van  Epps,  9  Paige,  237;  Torrey  v.  N.    Y.  425;   Bentley  v.  Craven,    18 

Bank  of  New  Orleans,  9  Paige,  649;  Q.  B.  720;  Shannan  v.  Brandt,  L.  B. 

Voorhees  v.  Presbyterian  Church,  8  6  Beav.  75.    But  the  principal  may 

Barb.  136;  Eshleman  v.  Lewis,  49  Pa.  ratify  it;  and  if  he  does  so  in  part  he 

St.  410;  Smith  v.  Brotherline,  62  Pa.  does  so  m  toto:  Ely  t>.  Hanford,  65  HL 

St.   461;  Wolford  v.  Herrington,   74  267. 

Pa.  St.  311;  15  Am.  Rep.  548;  Von  •  Conkey  v.  Bond,  34  Barb.  276. 

Hurter  v.  Spengeman,  17  N.  J.  Eq.  6  Taussig  v.   Hart,  58  N.   Y.  425; 

185;    Fisher  v.   Krutz,   9  Kan.   501;  Cottom  v.  Holliday,  59  HI.  176;  Ely  v. 

Armstrong  v.  Elliott,  29  Mich.  485;  Hanford,  65  HI.  267;  Collins  t>.  Case, 

Pinnock  v.  Clough,    16  Vt.   500;  42  23  Wis.  230. 

Am.  Dec.  621;  Follansbe  v.  Kilbreth,  •  Moody  v.  Smith,  70  N.  Y.  598. 
17  HL  522;  65  Am.  Dec.  691. 
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the  principal  to  sell  for  him/  nor  can  he  sell  to  a  firm  of 
which  he  is  a  member/  or  to  a  third  person  for  the  benefit 
of  that  person  and  himself  jointly.8  An  agent  in  charge 
of  real  estate  cannot  acquire  a  tax  title  thereto  adverse  to 
his  principal,  who  has  failed  to  furnish  him  with  the  means 
to  pay  the  taxes;  the  burden  is  on  the  agent  to  show  that 
his  agency  had  terminated  when  he  acquired  the  title.4 
Such  a  purchase  or  sale,  however,  is  not  void;  as  between 
the  agent  and  third  persons  it  is  good,  but  it  may  be  set 
aside  at  the  suit  of  the  principal  within  a  (reasonable 
time,6  or  he  may  ratify  it  and  make  it  valid*  But  an 
agent  may  lawfully  purchase  his  principal's  property, 
where  the  principal  is  fully  advised  and  there  is  no  fraud 
in  the  transaction/  but  the  burden  is  on  the  agent  to  show 
this/  And  "  it  is  not  enough,"  said  Jessel,  M.  R.,  in  Dunne 
v.  English,9  "for  an  agent  to  tell  the  principal  that  he  is 
going  to  have  an  interest  in  the  purchase,  or  to  have  a 
part  in  the  purchase.  He  must  tell  him  all  the  material 
facts.     He  must  make  a  full  disclosure.'1    Hence,  where 

1  Bain  v.  Brown,  66  N.  Y.  286;  Cum-  Wiester,  2  Saw.  136;  Ingle  v.  Hart- 

berland  Cool  Co.  t>.  Sherman,  90  Barb,  man,  37  Iowa,  274;  Gardner  v.  Ogden, 

663;    Scott  v.   Mann,   36   Tex.    157;  22  N.  Y.  327;  78  Am.  Dec.  192;  Mose- 

Buckman  v.  Bergholz,  37  N.  J.  L.  437;  ley  v.  Buck,  3  Mnnf.  232;  6  Am.  Deo. 

Marsh  r.  Whitmore,   21  Wall.    178;  608. 

Copeland  v.  Mercantile  Ins.   Co.,  6  *  Francis   v.   Kerker,  86   HI.   190; 

Pick.  198;  Tynes  v.  Grimstead,  1  Term.  Reimers  v.  Radner,  2  Bob.  (N.  Y.)  11. 

Ch.  608;  Clate  v.  Barron.  2  Mich.  192;  *  Hughes  v.  Washington,  72  111.  84. 

Dwight  v.  Blackmar,  2  Mich.  330;  67  *  Bowman  v.  Officer,  63  Iowa,  640. 

Am.  Dec.  130;  Ames  v.  Port  Huron  *  Wadsworth  v.  Gay,  118  Mass.  44; 

Log  Co.,  11  Mich.  139;  83  Am.  Dec.  Uhlich  t>.  Muhlke,  61  111.  499;  Green- 

731;  Kerfoot  v.  Hyman,  62  111.  612;  wood  v.  Spring,  64  Barb.  376;  Leach 

Mason  v.  Bauman,  62  111.  76;  Parker  v.  v.   Fowler,    22    Ark.    143;    Estes   v. 

Vose,  46  Me.  64;  White  v.  Ward,  26  Boothe,  20  Ark.  683;  Eastern  Bank  v. 

Ark.  446;  Stewart  v.  Mather,  32  Wis.  Taylor,  41  Ala.  93;  Taussig  v.  Hart, 

344;  Eldridge  v.  Walker,  60  111.  230;  49  N.  Y.  301;  Cleveland  Ins.  Co.  v. 

Cleveland  Ins.  Co.  v.  Reed,  1  Bias.  180;  Reed,  1  Bis*.  180.    But  the  sale  or 

Bartholemew  t>.  Leech,  7  Watts,  472;  purchase  is  voidable  as  to  third  parties 

Grumley  v.  Webb,  44  Mo.  444;  100  who  have  notice:  Norris  v.  Tayloe,  49 

Am.  Dec  304;  Walker  v.  Palmer,  24  111.  18;  96  Am.  Dec  668. 

Ala.  368;  Blount  v.  Robeson,  3  Jones  6  Walworth  v.  Bank,  16  Wis.  629. 

Eq.  73;  Armstrong  v.  Elliott,  29  Mich.  T  Fisher's  Appeal,  34  Pa.   St.   29; 

486;  Gaines  v.  Allen,  68  Mo.  641;  Col-  Brown  v.  Post,  1  Hun,  303;  Condit  v. 

lins  v.  Case,  23  Wis.  230.     The  rule  is  Blackwell,  22  N.  J.  Eq.  481;  Comstock 

the  same  where  he  is  authorized  to  sell  v.  Comstock,  67  Barb.  463. 

at  a  stipulated   price:   Ruckman  v.  8  Wharton   on   Agency,    see    232; 

Bergholz,   37  N.  J.  L.  437;  Tate  a  Murphy  v.  O'Shea,  2  Jones  ft  L.  422. 

Williamson,  2  L.  R.  Ch.  65;  Jeffries  v.  'L.R.  18  Eq.  624. 
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an  agent  represented  to  his  principal  that  he  could  sell 
the  latter's  mining  property  to  one  P.  for  one  hundred 
thousand  dollars,  concealing  the  fact  that  he  had  already 
contracted  to  sell  it  to  him  for  two  hundred  thousand 
dollars,  it  was  held  that  on  discovery  of  the  fraud  the  princi- 
pal might  recover  of  the  agent  to  whom  he  sold  the  prop- 
erty the  difference  between  the  price  paid  by  the  agent 
and  the  sum  received  by  him  on  the  sale  to  P.1  An  agent 
selling  at  auction  may  bid  on  behalf  of  a  third  person.' 
After  an  agent  or  trustee  has  fully  discharged  his  duty  in 
the  Sale  of  property,  he  may  make  an  independent  pur- 
chase of  it  from  the  owner  under  his  sale.8  If  one  who  is 
clearly  an  agent  for  another  to  purchase  property  repudi- 
ates the  agency  and  acts  for  himself,  using  his  own  funds, 
he  cannot  be  declared  a  trustee  for  his  principal,  although 
the  latter  may  have  been  misled  by  his  conduct.4 

Illustrations. — A  is  employed  by  B  to  manage  his  prop- 
erty and  pay  his  taxes.  B's  property  is  sold  at  a  tax  sale.  A 
cannot  become  a  purchaser:  Curts  v.  Cissna,  7  Biss.  260; 
Franks  v.  Morris,  9  W.  Va.  664;  Fountain  Coal  Co.  v.  Phelps, 
95  Ind.  271.  An  agent  is  employed  to  collect  the  rents  and  to 
exercise  control  over  the  principal's  property  in  his  absence. 
The  agent  cannot  purchase  the  property  at  an  execution  sale: 
Crumley  v.  Webb,  44  Mo.  444;  100  Am.  Dec.  804.  An  agent 
employed  to  collect  and  foreclose  a  mortgage  took  a  convey- 
ance of  the  equity  of  redemption  to  himself.  Held,  that  he 
took  the  title  as  trustee  for  his  principal:  Giddings  v.  Eastman, 
5  Paige,  561.  An  agent  employed  to  take  up  an  outstanding 
mortgage  took  an  assignment  to  himself.  Held,  that  he  held  it 
as  trustee  for  his  principal:  Case  v.  Carroll,  35  N.  Y.  385.  The 
agent  for  the  owner  of  land  purchased  a  tax  certificate,  and 
afterwards  took  the  tax  deed  to  himself.  Held,  that  he  would 
be  held  a  trustee  for  the  owner,  and  liable  for  the  rents  and 
profits:  Collins  v.  Rainey,  42  Ark.  531.  An  agent  makes  a 
purchase  outside  the  actual  purview  of  his  agency.  At  the  time 
it  was  made  he  assumed  to  act  for  his  principal  and  purchased 
for  his  benefit.  Held,  that  the  transaction  as  against  the  agent 
will  inure  to  the  benefit  of  the  principal:  Watson  v.  Union  Iron 
and  Steel  Co.,  15  111.  App.  509.    An   agent  furnished   with 

1  Brown  v.  Poet,  1  Hun,  308.  8  Walker  v.  Carrington,  74  HI.  446. 

•  Scott  v.  Mann,  36  Tex.  157.  *  FustBankv.Bi»*ell,2McCi»ry,73. 
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money  to  pay  off  all  encumbrances  on  certain  land  fraudu- 
lently purchased  a  tax  deed  thereon.  Held,  to  acquire  no  title 
thereunder:  Woodman  v.  Davis,  32  Kan.  344.  '  A  employed  B 
to  purchase  land  on  commission.  B  had  previously  negotiated 
for  a  purchase  on  his  own  account.  This  he  completed,  and 
sold  to  A  at  an  advance,  not  disclosing  the  fact  that  he  was 
the  owner.  Held,  that  A  on  discovering  this  could  not  retain 
the  property  and  recover  the  advance  paid:  Sunderland  v. 
KHbourn9  3  Mackey,  506.  A  stock-broker  is  employed  to  pur- 
chase stock  for  a  customer.  He  cannot  buy  of  himself  to  fill  the 
order:  Taussig  v.  Hart,  58  N.  Y.  425.  A  commission  merchant 
has  an  order  from  a  principal  to  purchase  cotton  for  him.  He 
cannot  fill  the  order  with  his  own  cotton  or  with  cotton  he  has 
to  sell:  Beat  v.  McKiernan,  6  La.  407.  A  broker  was  authorized 
by  his  principal  to  buy  for  him  in  the  market  two  hundred 
tons  of  hemp.  He  drew  up  and  forwarded  to  the  principal  a 
broker's  note,  there  being  no  seller  but  himself.  Held,  that  the 
principal  was  not  bound:  Sharman  v.  Brandt,  L.  R.  6  Q.  B.  720.1 

§  94.  Agent  of  Both  Parties. — One  cannot  act  secretly 
as  agent  for  both  the  parties  to  a  contract  where  the 
matter  requires  the  exercise  of  discretion  and  judgment.2 
Such  a  contract  may  be  repudiated  by  either  party.8 
"The  principle  on  which  rests  the  well-settled  doctrine 
that  a  man  cannot  become  the  purchaser  of  property  for 
his  own  use  and  benefit,  which  is  intrusted  to  him  to  sell, 
is  equally  applicable  when  the  same  person,  without  the 
authority  or  consent  of  the  parties  interested,  undertakes 
to  act  as  the  agent  of  both  vendor  and  purchaser.  The 
law  does  not  allow  a  man  to  assume  relations  so  essen- 
tially inconsistent  and  repugnant  to  each  other.  The 
duty  of  an  agent  for  a  vendor  is  to  sell  the  property  at 
the  highest  price;  of  the  agent  for  the  purchaser,  to  buy  it 

1  "If  a  man  employ  another  aa  broker  em  Ins.  Co.  v.  Cunliffe,  10  Eng.  Rep. 

to  go  into  the  market  and  purchase  561;  Rupp  v.  Sampson,  16  Gray,  398; 

goods  for  him  at  a  certain  price,  the  77  Am.  ifec.  416;  Bollman  v.  Loomis, 

other  could  not  under  such  authority  41  Conn.  581;  Morison  v.  Thompson, 

make  himself  a  principal  in  the  con-  L.  R.  9  Q.  B.  480;  Stewart  v.  Mather, 

tract  of  sale  and  purchase  ":  Sharman  32  Wis.  344;  Grant  v.  Hardy,  33  Wis. 

v.  Bandt>  L.  R.  6  Q.  B.  720.  668;  In  re  Taylor  Orphan  Asylum,  36 

'  Copeland  v.  Ins.  Co.,  6  Pick.  204;  Wis.  534. 

Utica  Ins.  Co.  v.  Toledo  Ins.  Co.,  17  •  Mercantile  Ins.  Co.  v.  Hope  Ins. 

Barb.  132;  New  York  Ins.  Co.  v.  Na-  Co.,  8  Mo.  App.  408, 
tionalIna.Co.,14  N.  Y.  85;  Great  West- 
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for  the  lowest.  These  duties  are  so  utterly  irreconcilable 
and  conflicting,  that  they  cannot  be  performed  by  the 
same  person  without  great  danger  that  the  rights  of  one 
principal  will  be  sacrificed  to  prosecute  the  interests  of 
the  other,  or  that  neither  of  them  will  enjoy  the  benefit  of 
a  discreet  and  faithful  exercise  of  the  trust  reposed  in  the 
agent.  As  it  cannot  be  supposed  that  the  vendor  and 
purchaser  would  employ  the  same  person  to  act  as  their 
agent  to  buy  and  sell  the  same  property,  it  is  clear  that 
it  operates  as  a  surprise  on  both  parties,  and  is  a  breach 
of  the  trust  and  confidence  intended  to  be  reposed  in  the 
agent  by  them  respectively,  if  his  intent  to  act  as  agent 
of  both  in  the  same  transaction  is  concealed  from  them."1 
Nor  can  he  earn  and  receive  compensation  from  both.1 
The  rule  is,  that  one  cannot  take  up  an  adverse  interest 
to  that  which  he  is  engaged  to  perform.  But  it  is  obvi- 
ous that  a  double  agency  may  be  undertaken  with  the 
consent  of  the  principal,  and  in  certain  cases  it  is  cus- 
tomary to  do  so.  Thus  brokers,8  or  a  middle-man  in  an 
exchange,4  may  act  for  both  parties,  and  receive  compen- 
sation from  each;6  and  so,  of  course,  where  each  party 

1Bigelow,  C.  0.,  in  Farnswoxih  v.  Am.  Rep.  641;  Smith  v.  Townsend, 

Hemmer,  1  Allen,  494;  79  Am.  Deo.  109  Mass.  500;  Bell  v.  McConnell,  37 

756.  Ohio  St  396;  41  Am.  Rep.  528.    Illus- 

1  Lloyd  t>.  Calston,   5   Bash,  587;  trations:  A  broker  waa  employed  by 

Watkins  v.  Cousall,  1   E.  D.  8mith,  A  to  sell  hia  farm.     He  exchanged  it 

65;  Dnnlop  v.  Richards,  2  E.  D.  Smith,  for  lands  of  B,  receiving  a  commission 

181;   Pugaiey   v.    Murray,  4   E.   D.  from  A  for  his  services.     Held,  that 

Smith,  245;  Farnsworth  v.  Hemmer,  1  he  could   not  recover  a  commission 

Allen,  494;  79  Am.  Dec.  756;  Walker  from  B;  also,  even  on  proof  of  a  prom- 

v.  Osgood,  98  Mass.  348;  93  Am.  Dec.  ise  by  B  to  pay  him  a  commission: 

168;  Everhart  v.  Searle,  71  Pa.   St  Raisin  v.  Clark,  41  Md.  158;  20  Am. 

256;    Place   v.  Greenman,  6   N.   Y.  Rep.  66. 

Sup.  Ct  681 ;  Meyer  v.  Hanchett,  39  *  Rowe  v.  Stevens,  3  Jones  &  S.  189; 

Wis.  419;  Lynch  v.  Fallon,  11  R.  L  Spyer  v.  Fisher,  5  Jones  &  S.  93. 

311;  23  Am.  Rep.  458;  Schwartze  v.  ♦  Mullen  v.  Keetzleb,  7  Bush,  253; 

Yearly,  31  Md.  270.  (In  Bice  v.  Wood,  Rupp  v.  Sampson,  16  Gray,  398;  77 

113  Mass.  133,  18  Am.  Rep.  459,  it  Am  Dec  416;  Siegel  v.  Gould,  7  Lans. 

was  held  that  a  broker  acting  for  both  177;  Orton  v.  Schofield,  61  Wis.  382; 

parties  in  effecting   an  exchange  of  Green  v.  Robertson,  64  Cal.  75. 

property   can    recover  '  compensation  *  Alexander  v.  University,  57  Ind. 

from  neither  if  his  double  employment  466;  Lynch  v.  Fallon,  11  R.  I.  311;  23 

is  not  known  or  assented  to  by  both.)  Am.  Rep.  458;  Meyer  t>.  Hanchett,  39 

Scribner  v.  Collar,  40  Mich.  375;  29  Wis.  419. 
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has  notice  that  he  is  acting  for  both,  and  each  agrees  to 
pay  him  a  commission.1  A  contract  made  by  a  person  as 
agent  of  both  parties  is  not  void,  but  only  voidable,  and 
must  be  repudiated  within  a  reasonable  time,2  for  it  may 
be  ratified  and  made  valid  by  either  party.8  A  person 
who  voluntarily  employs  the  agent  of  another  cannot 
take  advantage  of  the  rule  of  law  forbidding  double 
agencies,4  nor  can  such  an  agent  set  it  up  for  the  purpose 
of  shielding  himself  from  liability  to  one  of  the  parties.6 
An  agent,  or  servant,  on  a  fixed  salary,  who  sells  articles 
to  his  employers,  under  a  contract  with  the  owner  of  such 
articles,  for  a  remuneration,  his  employers  knowing  of  his 
interest,  can  claim  his  remuneration  from  such  owner.8 

1Rowe  v.  Stevens,   53  N.  Y.  621.  Mass.  500;  White  v.  Word,  26  Ark. 

"The  general  role  is  not  applicable  to  445. 

a  case  in  which  a  man  is  acting  as  the  *  "  Two  parties  may  always,  by  mu- 

agent  of  both  the  vendor  and  pur-  tnal  consent,  no  matter  how  diverse 

chaser,  with  the  authority  and  consent  their   interests,   make  a  third   their 

of  the  parties  interested1':  Alexander  agent.     It  is  tone  that  if  A  have  an 

v.  Northwestern  etc  Co.,  57  Ind.  466;  agent,  that  agent  cannot,  without  A 'a 

Bell  v,  McConnell,  37  Ohio  St.  396;  consent,  act  as  agent  of  8  in  a  matter 

41    Am.   Rep.  528;  Joslin  «.  Gowee,  in  which  A's  interest  conflicts  with 

56  N.  T.  626;  Pugsley  v.  Murray,  4  B's.    But  B,   who  selects  the  agent 

E.  D.  Smith,  245;  Rolling  Stock  Co.  knowing  that  he  is  the  agent  of  A, 

v.  Railroad  Co.,  34  Ohio  St.  450;  Adams  cannot  object  to  take  advantage  of 

Mining  Co.  v.  Senter,   26  Mich.  73;  his  own  wrong  in  giving  knowingly  to 

Capener  v,  Hogan,  40  Ohio  St.  203.  the  agent  a  trust  conflicting  with  his 

9  Greenwood  v.  Spring,  54  Barb.  375;  duty  to  A":  Fitzsimmons  v.  Southern 

Brace  v.  Davenport,  1  Abb.  App.  233.  Express  Co.,  40  Ga.  330;  2  Am.  Rep. 

»  Walworth  v.  Farmers'  L.  &  T.  Co.,  677. 

16  Wis.  629;  Stewart  v.  Mather,  32  *  Cottom  v.  Holliday,  59  HL  176. 

Wis.   345;    Smith  v.  Townaend,  109  •  Wright  v.  Welch,  3  McAr.  479. 


$  95  PRINCIPAL  AND  AGENT.  144 


CHAPTER  X. 

DUTIES  AND  LIABILITIES  OF  PRINCIPAL  TO  AGENT. 

§  95.  Right  of  agent  to  compensation  from  principal. 

§  96.  When  agent  cannot  recover  compensation. 

§  97.  Right  of  agent  to  reimbursement  from  principal. 

§  98.  When  agent  cannot  ask  reimbursement. 

§  95.    Bight  of  Agent  to  Compensation  from  Principal 

— An  agent  performing  services  for  a  principal  is  entitled 
to  compensation  from  him  therefor/  unless  he  is  a  gratui- 

1  Mangnm  v.  Ball,  43  Miss.  288;  5  the  services  gratuitously,  and  without 

Am.  Rep.  488;  Briggs  t>.  Boyd,  66  N.  any  expectation  of  receiving  wages  or 

T.  289.     See  part,  Part  IV.,  Brokers,  pecuniary  compensation,  but  with  * 

In  Guild  v.  Guild,  15  Pick.  130,  Shaw,  view  to  the  share  she  might  hope  to 

C.  J.,  said:  "Some  of  the  court  are  receive  in  her  father's  estate,  or  other- 

of  opinion  that  as  it  is  the  ordinary  wise.    But  the  court  are  all  of  opinion 

presumption,  between  strangers,  that  that  practically  the  question  is  of  much 

upon  the  performance  of  useful  and  less  importance  than  at  first  view  it 

valuable  services  in  the  family  of  an-  would  appear.    Those  who  think  thai 

other,  it  is  upon  an  implied  promise  to  the  law  raises  no  implied  promise  of 

pav  as  much  as  such  services  are  reason-  pecuniary  compensation  from  the  mere 


ably  worth,  so,  after  the  legal  period  performance  of  useful  and  valuable 

of  emancipation,  the  law  raises  a  simi-  vices,  under  the  circumstances  sup- 

lar  implied  Dromise  from  a  father  to  a  posed,  are  nevertheless  of  opinion  that 

daughter.    Other  members  of  the  court  it  would  be  quite  competent  for  the 

are  of  opinion  (confining  the  opinion  to  jury  to  infer  a  promise  from  all  the 

the  case  of  daughters,  and  expressing  circumstances  of  the  case;  and  that 

no  opinion  as  to  the  case  of  sons  labor-  although  the  burden  of  proof  is  upon 

ing  on  a  farm  or  otherwise  in  the  ser-  the  plaint!*,  as  in  other  cases,  to  show 

vice  of  a  father)  that  the  prolonged  an  implied  promise,  the  jury  ought  to 

residence  of  a  daughter  in  her  father's  be  instructed  that  if,  under  all  the  or* 

family  after  twenty-one,  performing  cumstances  of  the  case,  the  services 

her  share  in  the  ordinary  labors  of  were  of  such  a  nature  as  to  lead  to  a 

the  family,  and  receiving  the  protec-  reasonable  belief  that  it  was  the  un- 

tion  and  supplies  contemplated  in  the  derstanding  of  the  parties  that  pecuni- 

supposed  case,  may  well  oe  accounted  ary  compensation  should  be  made  for 

for  upon  considerations  of  mutual  kind-  them,  then  the  jury  should  find  an  im- 

ness  and  good-will,  and  mutual  com-  plied  promise  and  a  quantum  meruit; 

fort  and  convenience,  without  presum-  but  if  otherwise,  then  they  should  find 

ing  that  there  was  any  understanding  that  there  was  no  implied  nromise. 

or  any  expectation  that  pecuniary  com-  The  conclusion  that  the  question  is  of 

pensatkm  was  to  be  made;  that  proof  less  practical  importance  than  might 

of  these  facts  alone,  therefore,  does  at  first  appear  is  founded  upon  the  ob- 

not  raise  an  implied  promise  to  make  vious  consideration  that  it  is  scarcely 

any  pecuniary  compensation  for  such  possible  that  a  case  can  be  left  to  stand 

services,  or  throw  on  the  defendant  upon  the  mere  naked  presumption  aris- 

the  burden  of  proof  to  show,  affirma-  ing  from  the  fact  of  the  prolonged  resi- 

"*    *  r,  that  the  daughter  performed  dence  of  a  daughter  in  the  family  of 
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tons  agent,1  or  unless  the  nature  of  the  service  performed 
or  the  express  or  implied  understanding  between  the  par- 
ties show  that  no  claim  for  pay  was  intended.2  The  man- 
lier father,  and  the  performance  of  1  Bartholomew  v.  Jackson,  20  Johns, 
services.  There  must  of  necessity  be  28;  11  Am.  Dec.  237.  One  who  under- 
a  great  diversity  of  circumstances  dis-  takes,  as  a  mere  act  of  friendship,  to 
tinguishing  one  case  essentially  from  receive  a  note  from  another,  and  to 
another.  Such  a  continued  residence  deliver  it  for  collection  into  the  hands 
of  a  daughter  may — indeed  must — be  of  an  attorney,  cannot,  after  the  death 
regarded  under  one  of  these  three  as-  of  the  person  from  whom  he  received 
poets:  she  may  be  a  servant  or  house-  it,  maintain  a  claim  against  his  estate 
keeper,  expecting  pecuniary  compensa-  for  services  voluntarily  rendered  in  the 
tion  for  services;  or  a  boarder,  expect-  prosecution  of  the  suit  for  the  collec- 
ing  to  pay  a  pecuniary  compensation  for  tion  of  the  note:  Morrow  v.  Allison, 
accommodations  and  subsistence;  or  39  Ala.  70;  Hill  v.  Williams,  6  Jones 
aha  may  be  a  visitor,  expecting  neither  Eg.  242. 

to  make  nor  pay  any  compensation.  ■  "In  respect  to  gratuitous  agents 
Perhaps  it  might  be  safe  to  consider  or  mandataries,  the  consideration  of 
the  latter  predicament  as  embracing  their  rights  properly  belongs  to  a  trea-  . 
the  larger  number  of  cases.  Now,  the  tise  on  bailments,  and  need  not  be 
circumstances  under  which  the  parties,  touched  in  a  treatise  on  agency.  In 
continue  to  reside  together,  ana  which  respect  to  agents  or  attorneys  in  fact 
inust  almost  necessarily  be  disclosed  in  merely  to  sign  a  deed  or  to  do  some 
the  progress  of  each  trial,  will  go  very  other  single  ministerial  act  for  an- 
far  to  show  in  which  of  these  relations  other,  it  is  not  usual  either  to  pay 
the  daughter  stood.  Such  considera-  or  to  stipulate  for  pay  for  the  execu- 
tions as  the  following,  among  many  tion  of  such  fugitive  acts.  They  are 
others,  would  arise:  What  is  the  state  ordinarily  treated  as  acts  of  friendship 
and  condition  of  the  family  as  to  afflu-  or  benevolence,  and  are  performed 
ence  ?  was  the  father  carrying  on  a  from  a  mere  sense  of  duty  or  from  per- 
business  or  engaged  in  an  employment  sonal  regard,  and  are  wholly  of  a  gra- 
vsually  requiring  the  aid  of  hired  tuiteus  nature":  Story  on  Agency, 
females  ?  had  he  been  accustomed  to  sec.  324;  Hinds  v.  Henry,  36  N.  J.  L. 
employ  such  before  the  daughter  came  328;  Hill  v.  Williams,  6  Jones  Eq.  242; 
of  age  ?  did  he  employ  such  afterwards  ?  Eaton  v.  Benton,  2  Hill,  578;  Morrison 
had  the  father  a  wife  living?  was  she  v.  Orr,  3  Stew.  &  P.  49;  23  Am.  Dec. 
capable  of  managing  her  family,  or  319.  A  renders  services  to  B  in  the 
was  he  a  widower  ?  did  the  daughter  hope  of  a  legacy  from  B,  and  relying 
act  as  housekeeper  ?  had  the  father  solely  on  B's  generosity.  B  dies  leav- 
been  accustomed  to  employ  a  house-  ing  A  nothing.  A  has  no  action  against 
keeper  on  wages  ?  did  he  cease  doing  B  for  his  services,  but  alitor  if  it  was 
so?  were  there  one  or  two  or  more  understood  between  A  and  B  that  B 
daughters  similarly  situated  ?  did  they  should  recompense  him  by  will,  and 
share  in  the  labors  of  the  family,  or  he  does  not:  Robinson  v.  Ravnor,  28 
did  the  plaintiff  exclusively  devote  N.  T.  494;  Martin  v.  Wright,  13 
herself  to  service  of  the  family?  had  Wend.  460;  28  Am.  Dec.  468.  In  the 
the  daughter  property  or  means  of  her  last  case  it  was  said:  "A  reference  to 
own  to  support  herself,  or  had  she  some  of  the  cases  will  show  the  cir- 
been  employed  on  wages  in  other  fam-  cumstances  under  which  services  ren- 
ilies?  Many  other  considerations  of  dered  shall  be  considered  gratuitous. 
a  like  kind  might  be  suggested,  some  The  case  of  Osborn  v.  Governors  of 
and  probably  many  of  which  must  pre-  Guy's  Hospital,  2  Strange,  728,  is  often 
sent  themselves  in  each  case,  and  all  of  referred  to  on  this  point,  though  it  was 
which  it  would  be  proper  for  a  jury  to  only  a  nisi  prhta  decision.  That  was 
take  into  consideration  in  deciding  the  an  action  for  services  rendered  to  Mr. 
question  of  an  implied  promise  of  pecu-  Guv  in  his  Btock  affairs.  It  appeared 
niary  compensation  upon  either  side."  as  if  Osborn  did  not  expect  to  be  paid, 
Vol.  L— lftj 
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aging  agent  of  a  steamboat  company,  who  acts  as  captain 
of  one  of  its  boats,  has,  in  the  absence  of  contract,  a  right 
to  compensation  for  his  services  as  such.1    So  also  a  stock- 
holder in  a  joint-stock  company,  who  acts  as  trustee  and 
agent  of  the  company.2    A  tenant  in  common  of  lands, 
employed  as  agent  by  special  agreement  between  himself 
and  co-tenant  to  take  charge  of  the  land,  make  sales  thereof 
at  certain  prices,  receiving  a  commission  of  five  per  cent 
on  sales,  may  sue  his  co-tenant  for  the  services  rendered, 
in  respect  to  the  land,  outside  of  selling  it.3    One  who 
employs  an  agent  to  negotiate  a  contract,  and  afterwards, 
as  towards  the  other  contracting  party,  ratifies  the  con- 
but  to  be  considered  for  it  in  the  will    the  law  implies  a  promiso  to  pay,  nn- 
of  Guy;  and  the  chief  justice  directed    less  it  can  be  shown  that  payment  was 
the  jury  that  if  such  was  the  case,  they    never  intended.    In  Patterson  v.  Pat- 
could  not  find  for  the  plaintiff,  though    terson,  13  Johns.  379,  380,  the  same 
nothing  was  given   him;   that   they    learned  judge  says  that  the  plaintiff  is 
should   consider  how  it  was  under-    entitled  to  a  reward  for  his  services, 
stood  by  the  parties  at  the  time  of    unless  they  were  to  be  performed  gra- 
doing  the  business,  and  that  a  man    tuitously.    He  cites  the  cases  I  have 
who  expects  to  be  made  amends  by  a    above  referred  to  in  Strange  and  Es- 
legacy  cannot  afterwards  resort  to  his    pinasse,  and  intimates  that  if  the  under- 
action.    So  in  the  case  of  Le  Sage  v.    standing  of  both  parties  was  that  the 
CousBmaker,  1  Esp.  189,  Lord  Kenyon    services  should  be  paid  for  by  a  provis- 
said  that  the  law  was  well  settled  that    ion  in  the  will,  a  right  of  action  would 
if  the  plaintiff  had  performed  the  ser-    accrue,  provided  no  provision  should  be 
vices  without  any  view  to  reward  but    made.    So,  too,  in  Little  v.  Dawson,  4 
to  a  legacy,  that  a  demand  for  services    Dall.  Ill,  the  rule  is  said  to  be  that  if 
could  not  be  sustained;   of  that  the    the  services  were  rendered  merely  in 
jury  were  to  judge.    In  the  case  of    expectation  of  a  legacy,  without  any 
Jacobson  v.  Executors  of  Le  Grange,    contract,  express  and  implied,  but  re- 
3  Johns.  199,  the  plaintiff  lived  with    lying  solely  on  the  testator's  generos- 
his  uncle,  the  testator,  at  his  request    ity,  no  action  can  be  maintained:  but 
eleven  years;  and  the  uncle  said  the    in  that  case  the  testator  had  said  he 
plaintiff  should  be  one  of  his  heirs,    meant  to  provide  for  plaintiff  as  a  child; 
and  proposed  to  plaintiff's  mother-    which  was  left,  as  a  matter  of  fact,  for 
in-law  to  give  him  three  hundred  and    the  jury  to  decide  whether  the  services 
fifty  pounds  in  land  as  a  compensa-    were  gratuitous.    These  cases  surely 
tion  for  his  services.    The  plaintiff  had    go  far  enough  in  favor  of  the  defend- 
never  made  any  claim  upon  the  testa-    ants.    It  was  a  question  for  the  referees 
tor.    The  jury  found  a  verdict  for  the    in  this  case  to  decide  whether  the  ser- 
plaintiff.    Van  Ness,  J.,  in  giving  the    vices  were  intended  to  be  paid  fos> 
opinion  of  the  court,  intimates  that    They  have  found  that  compensation 
the  plaintiff  could  not  recover  if  the    was  expected  and  intended  at  the  time 
services  were  rendered  without  any    they  were  rendered,  and  the  evidence 
view  to  compensation  other  than  such    fully  sustains  their  finding." 
as  the  testator  chose  to  make  by  his        l  New  Orleans  Packet  Company  v. 
last  will  and  testament;  but  he  also    Brown,   36   La.   Ann.    138;   51   Am. 
says  that  the  services  having  been  per-    Rep.  5. 

formed  for  the  benefit  of  the  testator,        *  Spence  v.  Whitaker,  3  Port  297. 
with  his  knowledge  and  approbation,       s  Thompson  v.  Salmon,  18  Cal.  632. 
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tract  which  the  agent  obtains,  cannot  be  heard,  in  a 
subsequent  action  by  the  agent  for  the  compensation 
promised  for  his  services,  to  dispute  that  the  latter  suc- 
ceeded in  negotiating  a  valid  contract  as  desired.1    If  a 
person  acts  as  an  agent  without  authority,  and  his  acts 
are  ratified,  he  is  entitled  to  the  same  compensation  and 
remedy  as  if  he  had  been  duly  authorized .*    An  'allow- 
ance for  commissions  will  not  be  made  to  an  agent  who 
continued  to  manage  the  property  of  a  testator  with  the 
expectation  of  a  legacy.3    That  a  principal  recognized  a 
subagent  and  accepted  his  services  does  not  necessarily 
prove  an  agreement  to  pay  for  said  services.4    Where  an 
agent  informed  his  principal  that  he  should  charge  no 
commissions  for  his  services,  he  was  held  to  be  precluded 
from  charging  commissions  during  the  life  of  the  prin- 
cipal, though  the  principal  had  recognized  the  agent's 
right  to  commissions.6    Where  an  agent  complains  to  his 
principal  that  the  terms  of  the  contract  are  too  onerous 
upon  him,  and  seeks  and  procures  a  modification  render- 
ing it  more  favorable  to  him,  the  utmost  good  faith  is 
required  from  him  in  such  negotiation;  and,  upon  any 
misrepresentation  shown,  the  courts  will  hold  the  modifi- 
cation void,  and  settle  the  accounts  and  dealings  of  the 
agency  according  to  the  original  contract.6    A  general 
agent  for  an  insurance  company,  discharged  for  failure  to 
account  according  to  his  contract,  has  no  interest  in  pre- 
miums thereafter  to  be  collected  on  policies  issued  through 
his  agency.7    One  employed  to  find  a  customer  for  stock 
at  a  certain  price  is  entitled  to  his  commission,  although 
the  principal  sell  to  the  customer  found  at  a  lower  price, 
the   agent  having  nothing  to   do  with  the  reduction.0 

1  Winpenny  v.  French,  IS  Ohio  St  6  Higginson  v.  Fabre,  3  Desans.  Eq. 

469.  89. 

*  Wilson  v.  Dame,  68  N.  H.  392.  •  Nelson    v.    Bowman,    29    Graft. 
'  Grandin  v.  Heading,  10  N.  J.  Eq.  732. 

370.  '  Phoenix  Mat.  Life  Ins.  Go.  v.  Hoi- 

*  Homan  v.  Brooklyn  Life  Ins.  Co.,    lovay,  51  Conn.  311. 

7  Mo.  Appi  22.  s  Dexter  v.  Campbell,  137  Mass.  198. 
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Where  the  agent  has  agreed  to  leave  the  amount  of  his 
compensation  to  his  principal's  discretion  or  generosity, 
he  cannot  recover  more  than  the  principal  chooses  to 
allow  him.1  But  if  the  agreement  is  that  he  is  to  be  al- 
lowed a  reasonable  compensation,  to  be  fixed  by  his  em- 
ployer, he  may  sue  for  a  reasonable  compensation  if  the 
employer  refuses  or  neglects  to  fix  it.1  Where  the  prin- 
cipal, having  an  agent  in  his  employ,  confers  upon  him 
additional  powers  which  involve  greater  duties,  with  no 
stipulation  for  additional  compensation,  the  agent  cannot 
recover  extra  wages  for  such  additional  service.3  In  the 
absence  of  an  express  contract  as  to  the  agent's  compen- 
sation, it  will  be  settled  by  proof  of  usage.4  But  a  usage 
giving  an  agent  the  profits  of  a  transaction  on  the  princi- 
pal's behalf  is  invalid/  So  is  a  custom  among  insurance 
agents  that  they  are  entitled  to  all  dividends  declared 
by  mutual  companies,  in  lieu  of  other  compensation,  for 
effecting  the  insurance.4  And  so  is  a  custom  allowing 
an  agent  to  charge  commission  to  both  vendor  and  pur- 
chaser.7 Where  A  had  agreed  to  pay  B  "twenty  per  cent 
upon  all  original  or  first-year  premiums  collected  and 
paid  in  by  him,"  B  was  not  permitted  to  show  that  by 
the  usage  of  the  business  premiums  were  treated  as  "col- 
lected and  paid  in,"  although,  for  the  convenience  of  the 
assured,  they  were  payable  in  subsequent  installments.8 
A  custom,  when  goods  are  consigned  to  merchants  for 
sale,  and  again  consigned  by  them  to  others  to  sell,  for 
each  house  to  charge  a  commission  of  two  and  a  half  per 

1  An  agent  performs  work  for  acorn-  *  Lawaon  on  Usages  and  Customs, 

mittee  under  a  resolution  as  follows:  sec  151;  Brown  v.  Harrison,  17  Ala. 

"That  any  service  to  be  performed  by  774;  Halsey  v.  Brown,  3  Bay,  346. 

him  shall  be  taken  into  consideration,  '  Diplock   v.  Blackburn,  3    Gamp. 

and  such  remuneration  be  made  as  43. 

shall  be  deemed  right."    Edd,  that  *  Mim.  Cent  R.  R.  Co.  «.  Morgan, 

no  action  would  lie  for  compensation  52  Barb.  217. 

against    the    committee:    Taylor   v.  T  Raisin  v.  Clark,  41  Md.  158;  20 

Brewer,  1  Man.  &  S.  290.  Am.  Rep.  66;  Farnsworth  v.  Hemmer, 

1  Story  on  Agency,  sec.  325.  1  Allen.  494;  79  Am.  Dec.  756. 

*  Morean  v.  Dumagene,  20  La.  Ann,  8  Kimball «.  Brawner,  47  Ma  398. 
230. 
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cent,  the  usual  commission  for  selling  goods,  is  void  as 
against  common  reason  and  justice.1  So  is  a  custom  of 
factors  to  charge  both  commissions  and  interest  on  ad- 
vances.2 A  well-established  custom  among  life  insurance 
companies  and  their  agents  as  to  the  kind  and  extent  of 
property  the  agents  may  possess  in  the  lists  of  policies 
they  procure  is  admissible  to  explain  a  contract  between 
them.*  A  usage  by  which  the  seller  of  property  is  held 
liable  to  pay  a  commission  to  a  broker  whose  services  he 
has  accepted,  and  who  has  introduced  him  to  and  brought 
him  into  negotiation  with  an  ultimate  buyer,  and  who  is 
ready  to  continue  his  services  until  a  sale  is  effected,  is  a 
reasonable  one,  in  allowing  a  recovery  for  services  ac- 
cepted and  rendered,  even  though  the  sale  is  finally  ef- 
fected by  another  broker.4  In  an  action  on  a  promise  to 
pay  commissions  to  an  insurance  agent,  evidence  of  a 
usage  of  the  trade  to  pay  commissions  only  on  premiums 
actually  collected  is  admissible.6  In  the  absence  of  any 
contract,  the  court  in  fixing  the  compensation  of  an  agent 
will  have  regard  to  the  extraordinary  services  and  per- 
sonal sacrifices  of  the  agent,  as  well  as  the  benefits  re- 
ceived by  the  principal.6  An  agent's  commission,  where 
he  "  agrees  and  obliges  himself  to  manage  a  vessel,  to  the 
best  advantage,  according  to  his  judgment,  for  the  owner," 
does  not  depend  upon  the  profitable  result  of  the  adven- 
ture, if  he  discharges  his  duty  faithfully.7  An  agent  au- 
thorized to  draw  upon  his  employer  for  moneys  becoming 
due  to  him — e.  g.,  expenses — may  maintain  an  action 
against  the  employer  for  maliciously  refusing  to  honor 
drafts  drawn  accordingly.8 

1  Spear  v.  Newell,  23  Vt.  159;  Bur-  post,  Part  IV.,  Brokers  and  Factors. 

ton  v.  Blin,  23  Vt.  151.  As  to  construction  of  contracts  of  ser- 

*  8metz  v.  Kennedy,  Riley,  218.  vice  as  to  compensation  or  salary,  see 

*  Ellsworth  v.  New  York  etc.  Ins.  post.  Part  V.,  Master  and  Servant. 
Co.,  7  Am.  Law  Reg.  332.  •  West  New  Jersey  Society  v.  Mor- 

*  Loud  v.  Hall,  106  Mass.  404.  ris,  Pet  0.  G.  59. 

*  Miller  v.  Insurance  Co.,  1  Abb.  T  Stewart  v.  Rogers,  19  McL  98. 

N.  C.  470.     As  to  the  right  of  brokers       '.Levy   v.   Cartas,   1  Abb.  N.  0. 
to  compensation  and  commissions,  see    189. 
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Illustrations. — A  loan  was  effected  by  an  agent,  who 
charged  a  commission  for  the  service,  and  for  becoming  secu- 
rity for  the  repayment.  Held,  that  a  further  commission  was 
not  chargeble  for  paying  over  the  money  to  his  principal,  or 
on  his  orders:  Colton  v.  Dunham,  2  Paige,  267.  An  agent 
acting  under  a  power  of  attorney,  duly  recorded,  which  pro- 
vided for  the  payment  of  the  costs  of  the  litigation  arising  in 
the  transaction  of  the  business,  held  entitled  to  a  compensa- 
tion for  his  services;  and  his  claim  is  superior  to  that  of  one  to 
whom  the  principal  has  assigned  the  fruits  of  the  litigation: 
Lane  v.  Coleman,  8  B.  Hon.  569.  A  commission  merchant 
in  Philadelphia,  who  was  to  receive  five  per  cent  for  sale  and 
guaranty,  sent,  without  direction  to  do  so,  some  of  the  goods  to 
New  York  and  Boston  for  sale,  and  paid  five  per  cent  for  sale 
and  guaranty.  Held,  that  a  charge  by  him  of  two  and  a  half 
per  cent  in  addition  was  inadmissible:  Van  Dyke  v.  Brown,  8 
N".  J.  Eq.  657.  Several  joint  owners  of  a  cargo  appoint  one 
of  their  number  as  their  agent  to  receive  and  sell  the  cargo  and 
distribute  the  proceeds.  Held,  that  he  is  entitled,  under  such 
special  agency,  to  a  commission  or  compensation  for  his  ser- 
vices, as  a  factor  or  agent,  in  the  same  manner  as  a  stranger: 
Bradford  v.  Kimberley,  3  Johns.  Ch.  431.  D.  was  entitled  to  a 
commission  for  every  machine  sold  by  the  firm  of  A.  &  B., 
through  his  exertions,  and  after  he  had  begun  negotiations  for 
the  sale  of  a  machine  to  G.,  the  firm  dissolved,  and  A.  assumed 
for  his  sole  benefit  the  performance  of  all  existing  copartner- 
ship engagements,  and  subsequently  took  in  C.  as  partner, 
and  the  firm  of  A.  &  C.  sold  a  machine  to  O.,  as  the  result 
of  D.'s  original  negotiation.  Held,  that  D.  was  entitled  to 
his  commission,  and  could  maintain  an  action  against  A. 
therefor,  who  was  liable  to  the  same  extent  as  if  he  had  gone 
on  alone  in  the  business:  Sinclair  v.  Galland,  8  Daly,  508.  A 
marine  insurance  company  in  New  York  employed  merchants 
in  England  as  their  agents,  to  settle  claims  and  grant  insur- 
ances, and  also  to  effect  reinsurances.  A  percentage  was  paid 
by  the  company  on  the  first  two  classes  of  business,  but  the 
agents  were  remunerated  as  to  the  reinsurances  by  the  broker- 
age allowed  to  them  by  the  underwriters.  They  charged  the 
company  the  full  amount  of  the  premiums,  but  were  allowed 
by  the  underwriters,  first,  five  per  cent  on  the  premiums;  and 
secondly,  twelve  per  cent  on  the  balance  (if  any),  payable  by 
them  to  the  underwriters  on  the  account  for  the  year,  crediting 
the  underwriters  with  the  premiums  (less  the  five  per  cent), 
and  debiting  losses.  This  was  according  to  the  usual  custom 
on  the  credit  system,  as  between  brokers  and  underwriters,  but 
the  twelve  per  cent  allowance  was  for  some  time  unknown  to 
the  company.    Held,  that  the  agents  were  entitled  to  both  the 
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percentages:  Great  Western  Ins.  Co.  of  N.  Y.  v.  CurUiff,  43  L.  J. 
Ch.  741;  L.  R.  9  Ch.  525;  31  L.  T.,  N.  S.,  661. 

§  96.  When  Agent  cannot  Recover  Compensation.  — 
There  are  cases  in  which  an  agent  is  prohibited  from  re- 
covering the  price  of  his  services.  They  are,  first,  where 
the  service  was  an  illegal  one;1  second,  where  he  has 
been  guilty  of  gross  negligence  or  unfaithfulness  in  the 
performance  of  his  duties,1  or  neglects  to  keep  accounts,8 
or  violates  his  instructions.4  If  an  agent  for  the  perform- 
ance of  certain  services  for  which  a  salary  or  yearly  sum 
is  to  be  allowed  him  neglect  to  keep  an  account  of  moneys 
received  by  him  in  his  agency,  and  several  annual  ac- 
counts are  settled  between  him  and  his  principal,  in  which 
considerable  amounts  of  money  previously  received  by 
him  are  omitted  to  be  credited  to  the  principal,  and  the 
omission  is  not  supplied  until  the  principal,  in  conse- 
quence of  information  received  from  others,  makes  inquiry 
of  the  agent  in  reference  thereto,  the  salary  or  yearly  sum 
for  the  years  in  which  such  omission  occurred  should  be 
disallowed.6 

Illustrations.  —  A  is  employed  by  B  as  a  "lobbyist"  to 

Erocure  the  passage  by  Congress  of  a  bill  to  pay  B  a  claim  he 
olds  against  the  government.    A  cannot  recover  pay  from  B 

1McBratney  v.  Chandler,  22  Kan.  Stark.  113;  Vennum  v.  Gregory,  21 

692;    Crane   v.  Whittemore,   4   Mo.  Iowa,  326;  Cleveland  etc.  R.  R.  Co.  v. 

App.  510;  Fareira  v.  Gabell,  89  Pa.  Patthon,  15  Ind.  70;  Porter  v.  Silvers, 

St.  89;  Paine  v.  France,  26  Md.  46;  35  Ind.  295;  Sumner  v.  Beicheniker, 

8mith  v.   Bourier,   70  Pa.   St.    331;  9    Kan.   320;    Segar   v.    Parrish,   20 

Marshall  v.  Baltimore  etc.  R.  R.  Co.,  Gratt.  672;  Prescott  v.  White,  18  I1L 

16  How.  314;  Gray  v.  Hook,  4  N.  Y.  322. 

449;  Fnller  v.  Dame,  18  Pick.  472;  »  Smith  v.  Crews,  2  Mo.  App.  269. 

Clippinger  v.  Hepbaugh,  5  Watts  &  S.  But    see  Sampson  v.  Somerset  Iron 

315;  40  Am.  Dec.  519  (but  see  Ormes  Works,    6    Gray,    120;    Brannan   v. 

v.  Danchy,  45  N.   Y.  Sup.   Ct.   85);  Strauss,  75  111.  234;  Gallup  v.  Merrill, 

Harris  v.  Roof,  10  Barb.  489;  Rose  v.  40  Vt.  133. 

Traax,  21  Barb.  361.  *  Jones  v.  Hoyt,  25  Conn.  386;  Hoyt 

•Sea  v.  Carpenter,   16  Ohio,   412;  v.   Sbipherd,   70  I1L    309;   Myers    v. 

8mith  v.  Crews,   2   Mo.    App.    269;  Walker,  31  IU.  354;  Fraser  v.  Wyck- 

Sawyer*.  Mayhew,  51  Me.  398;  Tyrrell  off,  63  N.  Y.  445.     Unless  the  pnnci- 

v.  Bank  of  London,  10  H.  L.  26;  In  re  pal  ratines  his  conduct:  Beall  v.  Janu- 

Owens,  7  I.  R.  Eq.  235;  Brannan  v.  ary,  62  Mo.  434. 

Strauss,  75  HL  235;  Short  v.  Millard,  *  Ridgway  v.  Lndlam,  7  K.  J.  Eq. 

68  IU.  292;    White  v.  Chapman,   1  123. 
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for  this  service:  Trist  v.  Child,  21  Wall.  441.  A  broker  sues 
his  customer  for  commissions  for  services  in  stock-gambling  for 
him.  He  cannot  recover:  Fareira  v.  Odbell,  89  Pa.  St.  89.  Aa 
attorney  in  the  conduct  of  a  suit  makes  a  blunder  by  which  all 
his  previous  work  becomes  useless.  He  cannot  recover  from  his 
client  for  what  he  has  done:  Bracey  v.  Carter,  12  Ad.  &  E.  373. 
A  broker  in  negotiating  an  exchange  of  real  estate  neglected  to 
inform  one  of  the  parties,  until  the  time  limited  for  the  exchange 
had  expired,  that  the  other  refused  to  accept  one  of  the  lots  be- 
cause the  taxes  were  unpaid.  Held,  that  he  could  not  recover 
commission  for  his  services:  Fisher  v.  Dynes,  62  Ind.  348.  A 
steamboat  captain  kept  his  accounts  so  negligently  that  it  could 
not  be  seen  whether  he  or  the  owners  were  debtor  to  the  other. 
Held,  that  he  had  forfeited  his  right  to  compensation:  Smith  v. 
Crews,  2  Mo.  App.  269.  A  vessel  was  bought  by  an  association  of 
persons,  and  a  conveyance  taken  in  the  name  of  certain  others, 
as  their  agents.  Compensation  was  refused  to  such  agents,  be- 
cause of  their  misconduct:  The  Taranto,  1  Sprague,  170.  A 
was  employed  by  a  railroad  company  to  procure  subscriptions 
to  stock,  and  in  the  exercise  of  such  agency,  without  the  knowl- 
edge of  the  company,  received  reward  from  persons  subscrib- 
ing lands  for  stock,  for  procuring  their  lands  to  be  taken  by  the 
company.  Held,  that  the  agency  in  behalf  of  the  subscribers 
was  inconsistent  with  the  agency  for  the  company,  was  an  act  of 
bad  faith,  and  worked  a  forfeiture  of  all  right  to  compensation 
from  the  company:  Cleveland  etc.  R.  R.  Co.  v.  Pattison,  15  Ind.  70. 

§  97.  Sight  of  Agent  to  Reimbursement  from  Princi- 
pal.—  An  agent  is  entitled  to  be  reimbursed  by  his  prin- 
cipal for  all  expenses  legally  and  properly  incurred  in  his 
behalf.1    In  equity  the  liability  of  a  principal  to  indemnify 

1  Ramsay  v.  Gardner,  11  Johns.  439;  affairs,  or  in  consequence  of  such  man- 

Child  v.  Morley,  8  Term  Rep.  610;  agement,  are  to  be  borne  by  the  prin- 

Maddick  a.  Marshall,  16  Com.  B.,  N.  cipaL     It  was  admitted  that  where  an 

S.,  387;  Wolff  v.  Horncastle,  1  Bos.  agent  on  a  journey  on  business  of  his 

&  P.  323;  Robinson  v.  N orris,  51  How.  principal  was  robbed  of  his  own  money 

Pr.  442;  Ruffher  v.  Hewitt,  7  W.  Va.  the  principal  would  not  be  answerable, 

585;    White  v.  National   Bank,   102  because  carrying  his  own  money  was 

U.  S.  658;  Beach  v.  Branch,  57  Ga.  not   necessarily  connected  with  the 

362;   Searing  v.  Butler,   69  III.  575;  business  of  his  principal.     So  if  ho 

Elliott  t>.  Walker,  1  Rawle,  126;  Col-  received  a  wound  the  principal  is  not 

ley  v.  Merrill,  6  Me.  50;  Wynkoop  v.  bound  to  pay  the  expense  of  the  cure, 

Seal,  64  Pa.  St.  361;  Mears  v.  Adreon,  for  it  was  the  personal  risk  of  the 

31  Md.  229;  McCroskey  v.  Mabry,  45  agent.    The  distinction  appears  to  be 

Ga.   327;    Hamilton  v.   Cook  Co.,   4  between  those  cases  which  arise  natu- 

Scam.  519.    In  Powell  v.  Trustees  of  rally  out  of  the  agency,  and  such  as 

Newburgh,   19  Johns.   284,  Spencer,  are  casual  or  oblique,  not  proceeding 

C.  J.,  said:  "  Damages  incurred  by  an  directly  from  the   execution  of   the 

agent,  or  in  the  course  of  a  principal's  mandate." 


153  DUTIES  AND  LIABILITIES  OF  PRINCIPAL.  §  97 

his  agent  is  not  confined  to  actual  losses,  but  extends  to 
all  the  liabilities  of  the  agent  incurred  on  behalf  of  the 
principal.1  Judgment  against  the  principal  and  agent  in 
favor  of  the  owner  of  chattels  tortiously  taken  by  the 
agent  under  command  of  the  principal  is  conclusive  upon 
the  principal  as  to  the  ownership  of  the  property,  in  an 
action  by  the  agent  against  the  principal  upon  the  im- 
plied promise  of  indemnity .*  The  agent  has  a  claim 
against  his  principal  for  the  costs  of  defending  his  princi- 
pal's property  against  a  lawsuit,8  or  other  peril,4  for  claims 
against  him  as  an  agent  for  which  he  was  personally 
liable  *  for  acts  done  by  him  in  the  course  of  his  agency, 
in  which  he  has  undertaken  a  liability  or  sustained  a 
damage.6    A  party  acting  as  agent  or  employee  for  a 

1  Lacey  v.  Hill,  Crowley's  Claim,  43  C.  189;  Saveland  v.  Green,  36  Wis.  612. 

L.  J.  Ch.  551;  22  Week.  Rep.  586;  In  Greene  v.  Goddard,  9  Met.  222,  it 

I*.  R.  18  Eq.  182.  is  said:  "Where  an  agent,  in  pursu- 

*  Moore  v.  Appleton,  34  Ala.  147;  ing  the  instructions  of  his  principal, 
73  Am.  Dec  448.  and  acting  within  the  scope  of  his  au- 

•  Powell  v.  Trustees  of  Newburgh,  thority,  becomes  personally  liable  for 
19  Johns.  284;  D'Arcy  v.  Lyle,  5  the  performance  of  the  contract  he 
Binn.  441;  Hill  v.  Packard,  5  wend,  makes  for  his  principal,  and  without 
375;  Delaware  Ins.  Co.  v.  Delaunie,  3  which  personal  liability  the  orders  of 
Binn.  295;  Frixione  v.  Tagliaferro,  10  the  principal  cannot  be  executed  at 
Moore  P.  C.  175.  all,  or  not  so  well  executed,  and  this 

*  Wolff  v.  Horncastle,  1  Bos.  &  P.  is  known  by  the  principal  at  the  time 
323.  of  giving  his  instructions  and  creating 

5  Power  v.  Butcher,  10  Barn.  &  O.  the  agency,  if  a   loss  occur  to  the 

329;   Turner  v.  Jones,  1  Lans.   147.  agent,  it  is  most  clear  that  he  can  look 

One  who,  acting  as  agent,  insures  his  to  the  principal  for  indemnity  for  the 

principal's  property  in  a  company  for  damage  sustained  by  him.    And  this 

which  he  is  also  agent,  is  entitled  to  rests  upon  those  sound  principles  of 

be  reimbursed   the  amount  of   pre-  common  sense  and  mutual  justice  in 

miums  paid  out  by  him:  Rochester  v.  the    transaction    of    business    upon 

Levering,  104  Ind.  562.  which  the  law  merchant,  in  its  various 

•  Marland  v.  Stanwood,  101  Mass.  branches,  is  founded;  and  which  law, 
470;  Ramsay  v.  Gardner,  11  Johns,  as  it  regulates  and  prescribes  the 
439;  Hill  v.  Packard,  5  Wend.  375;  rights  and  duties  of  principal  and 
Coventry  v.  Barton,  17  Johns.  142;  8  agent,  alike  furnishes  protection  to 
Am.  Dec  376;  Allaire  v.  Ouland,  2  the  agent  when  he  suffers  loss  though 
Johns.  Cas.  54;  Avery  v.  Halsey,  14  fidelity  to  his  employers,  and  gives 
Pick.  174;  Moore  v.  Appleton,  26  Ala.  redress  to  the  principal  who  sustains 
633;  Drummond  v.  Humphreys,  39  an  injury  from  the  breach  of  orders  or 
Me.  347;  Howard  v.  Clark,  43  Mo.  neglect  of  duty  by  the  agent  In 
344;  Tarr  v.  Korthy,  17  Me.  113;  35  Ramsay  v.  Gardner,  11  Johns.  439, 
Am.  Dec.  232;  Nelson  v.  Cook,  17  HI.  the  plaintiff  indorsed  a  bill  drawn  by 
443;  Grace  v.  Mitchell,  31  Wis.  533;  the  defendant  The  indorsement  was 
11  Am  Rep.  613;  Yeatman  v.  Corder,  made  by  the  plaintiff,  as  agent  for  the 
38  Mo.  337;  Levy  v.  Curtis,  1  Abb.  N.  defendant    The   bill  was   returned, 
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number  of  heirs  in  the  prosecution  of  a  land  claim,  under 
an  agreement  and  contract,  may  withhold  the  payment 
of  so  mueh  of  the  proceeds  of  the  sale  of  the  land  which 
he  has  received  for  them  as  will  be  necessary  to  cover 
possible  liabilities,  on  account  of  suits  brought  by  settlers 
for  improvements  made  on  the  land,  unless  the  heirs  give 
satisfactory  security  against  loss  resulting  from  such  suits.1 
Under  an  agreement  to  collect  debts  and  apply  the  pro- 
ceeds to  the  payment  of  a  debt  due  from  the  principal  to 
the  agent,  such  agent  is  entitled  to  deduct  from  the  pro- 
ceeds  the  rate  of  exchange  between  the  place  of  collection 
and  the  place  where  the  debt  due  him  from  the  principal 
is  payable,  expenses  of  collection  by  suit  or  otherwise, 
and  his  reasonable  commissions.2  Where  an  agent  has 
a  general  authority  to  receive  and  sell  goods,  and  out 
of  the  proceeds  to  repay  himself  his  advances,  charges, 
and  commission,  the  costs  of  an  action,  with  a  reference 
thereof,  against  a  wrong-doer  who  withholds  the  posses- 
sion of  the  goods,  bona  fide  incurred  for  the  recovery  of 

and  the  plaintiff,  as  indorser,  paid  it,  Rep.  610.  So  in  Riggs  v.  Lindsay, 
with  the  postages,  protests,  and  twenty  7  Cranch,  600,  where  Riggs  gave  an 
per  cent  damages.  He  brought  his  order  to  Lindsay  to  purchase  for  his 
action  to  recover  the  sums  so  paid;  account  a  quantity  of  salt,  and  to 
and  the  court  held  that  as  he  had  draw  as  directed  for  payment,  and 
acted  as  the  agent  of  the  defendant,  the  drawees  refused  to  accept  the  bills 
and  without  benefit  to  himself,  the  which  Lindsay  drew,  and  he,  in  con- 
money  which  he  had  paid  was  paid  sequence  of  the  non-acceptance,  was 
for  his  principal,  and  that  he  was  obliged  to  take  them  up  and  pay 
entitled  to  recover.  So  in  Stocking  t>.  damages  thereon,  it  was  held  to  be  a 
Sage,  1  Conn.  522,  the  court  held  payment  of  the  debt  of  Riggs,  who 
that  an  agent  who,  in  acting  faithfully  gave  the  order,  and  that  there  was  no 
for  his  principal,  is  subjected  to  ex-  good  reason  for  distinguishing  between 
pense,  is  to  be  reimbursed;  and  that,  the  damages  and  the  principal  sum. 
if  he  is  sued  on  a  contract  made  pur-  This,  then,  is  a  case  of  principal  and 
suant  to  his  authority,  the  law  im-  agent,  and  the  agents  allege  that  in 
plies  a  promise  by  the  principal  to  the  faithful  discharge  of  their  duty 
indemnify  him.  So  in  D'Arcy  «.  Lyle,  they,  have  sustained  a  direct  loss,  as 
5  Binn.  441,  the  court  approved  the  well  through  the  failure  of  the  accep- 
doctrine  of  the  civil  law,  that  where  tors  of  the  bills  to  pay  them  at  matu- 
damages  are  incurred  by  an  agent  in  rity,  as  through  the  neglect  of  the 
the  management  of  the  business  of  defendant  to  place  funds  in  the  hands 
his  principal,  or  in  consequence  of  it,  of  the  acceptors  to  provide  for  their 
the  principal  is  responsible  to  him  for  payment,  agreeably  to  his  promise." 
the  damages  so  incurred.  See  also  *  Beatable  v.  Denegre,  22  La.  Ann. 
Powell  v.  Trustees  of  Newburgh,  19  124. 
Johns.  284;  Child  v.  Morley,  8  Term  '  Howe  v.  Wade,  4  McLean,  319. 
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the  goods,  are  legal  charges  upon  the  goods,  and  may  he 
set  off  by  the  agent  in  an  action  brought  against  him  by 
his  principal  for  the  balance  of  the  proceeds  of  the  goods.1 
An  agent  entitled  to  charge  for  expenses  may  recover 
the  fair  worth  of  his  board,  even  though  he  actually  paid 
nothing  for  it.2 

Illustrations.  —  A  employs  B  to  buy  stock  for  him.    B 
buys  the  stock  and  pays  for  it.    B  is  entitled  to  recover  what 
he  has  paid  from  A:  Durant  v.  Burt,  98  Mass.  161;  Giddings 
v.  Sears,  103  Mass.  311;  Brown  v.  Phelps,  103  Mass.  313.    An 
agent  innocently  sells  void  bonds  without  disclosing  his  prin- 
cipal.    He  can  recover  from  him  all  damages  incurred  by  him 
in  making  the  sale:  Maitland  v.  Martin,  86  Pa.  St.  120.    An 
agent  is  compelled  to  make  allowance  to  vendees  of  cotton  on 
account  of  defective  packing.    He  may  recover  what  he  paid 
from  his  principal:  Beach  v.  Branch,  57  Ga.  362.    A  railroad 
conductor  was  instructed  by  the  company  not  to  receive  for 
fare  a  certain  class  of  tickets.    A  passenger  presented  such  a 
ticket,  but  the  conductor  refused  to  receive  it  and  ejected  the 
passenger.    The  latter  brought  an  action  against  him  and  re- 
covered judgment.    Held,  that  the  conductor  had  a  right  to 
recover  against  the  company  the  amount  of  the  judgment  and 
the  damage  sustained  by  him:  Howe  v.  Buffalo  etc.  R.  R.  Co.% 
37  N.  Y.  298.'    B.  was  authorized  by  A.  to  make  bets  for  A.  in 
the  name  of  R.,  and  having  paid  the  moneys,  sued  A.  to  recover 
the  same.    Held,  that  though  the  bets  were  not  recoverable  at 
law  against  B.,  and  were  revoked  before  paid,  yet,  having  paid 
them  to  save  himself  from  being  excluded  from  the  ring,  R. 
was  entitled  to  indemnity  from  A:  Read  v.  Anderson,  21  Cent. 
L.  J.  173.    Defendant  applied  to  plaintiff  to  know  how  he 

1  Curtis  v.  Barclay,  7  DowL  &  R.  If  it  was  right,  the  defendants  should 
639;  5  Barn.  &  C.  141.  have  paid  it  without  exposing  him  to 
1  Moore  v.  Remington,  34  Barb.  427.  imprisonment  for  an  act  done  in  good 
•  "The  plaintiff,  said  the  court,  faith,  in  the  interest  and  by  the  or- 
"  acted  in  good  faith,  and  in  obedi-  ders  of  the  company.  If  it  was  wrong, 
ence  to  the  defendant's  instructions,  the  error  should  have  been  corrected 
He  supposed  the  company  to  possess  by  a  review  of  the  judgment.  The 
the  authority  it  assumed,  and  he  found  appellants  chose  to  abandon  the  de- 
himself  involved  in  a  serious  liability  fense  and  permit  him  to  be  the  suf- 
by  fidelity  in  discharge  of  a  duty  im-  ferer.  The  court  below  was  right  in 
posed  by  his  principal,  where  he  was  holding  that  the  plaintiff  was  entitled 
wholly  free  from  intentional  wrong,  to  redress.  There  is  an  implied  obli- 
XJnder  these  circumstances,  the  com-  cation  on  the  part  of  the  principal  to 
pany  very  properly  assumed  the  bur-  indemnify  an  innocent  agent  for  obey- 
den  of  defending  his  act.  Whether  ing  his  orders,  where  the  act  would 
the  judgment  reeovered  against  him  have  been  lawful  in  respect  to  both 
was  right  or  wrong  is  a  question  which  if  the  principal  really  had  the  author- 
does  not  arise  on  the  present  appeal,  ity  which  he  claimed." 
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should  draw  money  from  Scotland.  Plaintiff  advised  him  to 
draw  a  hill  and  send  it  to  plaintiff  to  be  forwarded.  Defend- 
ant did  so,  and  plaintiff  indorsed  and  negotiated  the  hill; 
which,  however,  was  returned  protested,  and  plaintiff  had  to 
pay  twenty  per  cent  damages.  Held,  that  plaintiff,  having 
acted  as  the  agent  of  defendant  in  good  faith,  and  without  ex- 
pectation of  profit,  was  entitled  to  recover  back  this  loss  from 
defendant:  Ramsay  v.  Gardner  y  11  Johns.  439.  An  agent  pur- 
chased property  for  his  principal,  and  was  sued  and  arrested 
for  the  price  which  he  was  compelled  to  pay.  Held,  that  his 
principal  was  bound  to  reimburse  him  for  the  amount  paid,  and 
costs  and  attorney's  fees:  Clark  v.  Jones,  16  Lea,  351. 

§  98.    When  Agent  cannot  Ask  Reimbursement. — The 

disbursements  or  expenses,  however,  must  not  have  been 
made  without  cause,  or  beyond  the  agent's  authority  or 
instructions,1  or  after  his  authority  has  been  revoked;2 
nor  must  the  agent  have  been  guilty  of  negligence  or 
unfaithfulness  in  his  agency.8  If  the  money  advanced 
by  the  agent,  or  the  liability  incurred  by  him,  were  ad- 
vanced or  incurred  for  an  illegal  or  immoral  purpose,  no 
suit  will  lie  by  the  agent  against  the  principal  for  reim- 
bursement,4 unless  the  agent  had  no  knowledge  of  the 
illegality  of  the  transaction,  or  his  act  was  not  a  part  of  it.5 

Illustrations. — A  committee  of  a  town  to  build  a  road  ex- 
ceeded their  authority,  by  building  a  better  road  than  they 
were  authorized  to  build.  Held,  that  the  town  was  not  bound 
to  reimburse  to  them  the  cost  of  such  road:  Keyes  v.  Westford, 
17  Pick.  273. 

1  Pickering  v.  Demerritt,  100  Mass.  the  cargo  had  been  lost:    Storer  v. 

415;  Day  v.  Holmes,  103  Mass.  307;  Eaton,  50  Me.  219;  79  Am.  Dec.  611. 
Van  Dyke  v.  Brown,  8  N.  J.  Eq.  657;        4  Armstrong   v.   Toler,    11  Wheat 

Schrack  v.  McKnight,  84  Pa.  St  26;  258;  Eennett  v. /Chambers,  14  How. 

Corbin  v.  American  Mills,  27  Conn.  38;  Callagan  v.  Hallett,  1  Cainea,  104; 

274;  71  Am.  Dec.  63;  Williams  v.  Lit-  Graves  v.  Delaplaine,  14  Johns,  146; 

tlefield,    12  Wend.   362;   Howard  v.  Fareira  v.  Gabell,  89  Pa.  St  89;  Ward 

Tucker,  1  Barn.  &  Ad.  772;  Saveland  v.  Van  Duzer,  2  Hall,  182;  Stebbins 

v.  Green,  36  Wis.  612.  v.  Leowolf,  3  Cush.  137;  Trustees  v. 

*  Story  on  Agency,  sec.  349.  Galatian,  4  Cow.  340;  St  John  v.  St 

*  Dodge  v.  Tileson,  12  Pick.  333;  John's  Church,  15  Barb.  346. 
Montriou  v.  Jefferys,  2  Car.  &  P.  113.  5  Armstrong  v.  Toler,  11  Wheat 
An  agent  who  neglects  to  insure  cargo  258;  Greenwood  v.  Curtis,  6  Mass. 
shipped  to  him  as  directed  by  the  358;  4  Am.  Dec.  145;  Rosewarne  v, 
owner  cannot  maintain  an  action  for  Billing,  15  C.  B.,  N.  S.,  316;  Moore 
a  premium  of  insurance,  although  he  v.  Appleton,  26  Ala.  633;  Drummond 
would  have  been  liable  to  the  owner  v.  Humphreys,  39  Me.  347;  Warren 
in  damages  for  neglect  of  duty  in  case  v.  Hewitt,  45  Ga.  501. 
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CHAPTER  XI. 

DUTIES   AND   LIABILITIES   OF   AGENTS  AND   PRINCIPALS  TO 

THIRD  PERSONS. 

1.  Aoxntb.  —  (a)  On  Contract*;  (b)  For  Tort*. 

(a)  On  Contract*. 

I  99.  Agent  to  bind  principal  most  execute  authority  in  his  name. 

I  100l  Instruments  under  seaL 

1 101.  Instruments  not  under  seaL 

1 102.  Illustrations. 

1 103.  When  agent  personally  bound — DescHpth  persona, 

1 104.  Agent  not  personally  liable. 
§  106.  Foreign  principal. 

§  106.  Irresponsible  principal. 

1 107.  Agent  liable  where  principal  not  disclosed. 

1 106.  Agent  may  bind  himself  personally. 

1 109.  Notice  to  agent  not  to  pay  over  money  to  principal. 

1 110.  Liability  of  agent  acting  without  authority. 

(6)  For  Tort*. 

I  111.    Agent  not  liable  personally  for  torts. 
§112.    Exceptions. 

2.  Peinctpals. 

I  IIS.    Liability  of  principal  on  agent's  contracts — Law  already  discussed. 
$  114.    Liability  of  principal  for  agent's  torts. 

1 99.  Agent  to  Bind  Principal  must  Execute  Authority 
ta  Us  Name. — An  agent  must  execute  his  authority  in 
the  name  of  his  principal,  and  not  in  his  own.1  This  is 
an  old  rule,  which,  most  strictly  applied  to  the  execution 
of  sealed  instruments,  has  in  modern  times  been  greatly 
relaxed  even  as  to  them. 

§100.  Instruments  under  Seal. — As  to  instruments 
B&der  seal,  in  order  to  bind  the  principal  the  instrument 
^M purport  to  be  made  and  sealed  in  the  name  of  the 

*  Itikokvol*  *'  Arnold,  11  Mass.  27;    87;   Taylor  v.  Agricultural  Soc.,  68 
ISlSZ  I50*'  I*nnison  v.  Story,  1    Ala.  229. 
^  VlSp**0**  »•  Field,  10 Wend. 


§  100  PRINCIPAL  AND  AGENT.  158 

principal.1  In  equity,  however,  if  the  agent,  having  au- 
thority to  sign  a  sealed  instrument  for  another,  does  so  in 
his  own  name,  and  the  principal  receives  the  considera- 
tion, he  will  he  hound  to  make  good  his  implied  promise* 
The  deed  need  not  he  signed  with  the  name  of  the  attorney 
at  all;  the  name  of  the  principal  alone  is  sufficient  to  con- 
stitute a  proper  execution  by  an  attorney  or  agent.*  Where 
the  deed  purports  to  be  made  and  sealed  by  the  agent,  he 
will  be  personally  liable,  even  though  he  is  described  as 
agent.4  But,  on  the  other  hand,  where  the  deed  purports 
to  be  the  deed  of  the  principal,  executed  by  the  agent  as 
.  such,  the  agent  is  not  bound,  though  through  informality 
of  execution  or  want  of  authority  the  principal  is  not 
bound.*    To  bind  the  principal,  no  exact  form  of  words 

1  Inhabitants  of  Noblebon  v.  Clark,  *  Dubois   v.  Delaware  etc.   Co.,   4 

68  Me.  87;  28  Am.  Rep.  22;  New  Eng-  Wend.  285;  Butler  v.  Kaulback,  8  Kan. 

land  Ins.  Co.  v.  De  Wolf,  8  Pick.  56;  668;  Robbinst?.  Butler,  24  111.  387;  De- 

Stackpole  v.  Arnold,  11  Mass.  27;  6  vinney  v.  Reynolds,  1  Watts  &  S.  328; 

Am.  Dec  150;  Echols  v.  Cheney,  28  Lovejoy  v.  Richardson,  68  Me.  386; 

CaL  157;  Morrison  v.  Bowman,  29  Cat  Emory  v.  Joice,  70  Mo.  537;  Fouch 

337;  Brinley  t>.  Mann,  2  Cush.  337;  48  v.  Wilson,  59  Ind.   93;  Clements  v. 

Am.   Dec.   669;  Elwell  v.   Shaw,   16  Macheboeuf,  92  U.  8.  418;  Yerby  v. 

Mass.  42;  8  Am.  Dec.  126;  Fullam  v.  Grigsby,  9  Leigh,  387;  McNaughten  v. 

West  Brookfield,  9  Allen,  1;  Stone  v.  Partridge,  11  Ohio,  223;  38  Am.  Dec 

Wood,  7  Cow.  452;  17  Am.  Dec  529;  731. 

Townsend  v.  Corning,  23  Wend.  435;  *  Forsyth  v.  Day,  41  Me.  382;  Hun- 
Briggs  v.  Partridge,  64  N.  T.  358;  ter  v.Giddings,  97  Mass.  41;  93  Am. 
21  Am.  Rep.  617;  Lutz  v.  Linthicum,  Dec.  54;  Devinney  t>.  Reynolds,  1  Watts 
8  Pet.  165;  Stinchfield  v.  Little,  1  &  S.  328;  Berkey  v.  Judd.  22  Minn. 
Greenl.  231;  10  Am.  Dec.  65;  Hop-  287.  But  see  Wood  v.  Goodridge,  6 
kins  v.  Mehaffy,  11  Serg.  &  R.  126;  Cush.  117;  52  Am.  Dec.  771. 
Hancock  v.  Yunker,  83  111.  208;  Ein-  *  Lutz  v.  Linthicum,  8  Pet.  165; 
stein  v.  Holt,  52  Mo.  340;  Grubbs  v.  Duvall  v.  Craig,  2  Wheat.  45;  Fullam 
Wiley,  17  Miss.  29;  Webster  v.  Brown,  v.  West  Brookfield,  9  Allen,  1 ;  Tippets 
2  Rich.  428;  City  of  Providence  v.  v.  Walker,  4  Mass.  595;  Taf  t  v.  Brews- 
Miller,  11  R.  I.  272;  Townsend  v.  Hub-  ter,  9  Johns.  334;  Stone  v.  Wood,  7 
bard.  4  Hill,  351;  Clarke  v.  Courtney,  Cow.  453;  17  Am.  Dec.  529;  White  v. 
5  Pet  319;  Martin  t?.  Flowers,  8  Leigh,  Skinner,  13  Johns.  307;  7  Am.  Dec 
158;  Skinner  v.  Gunn,  9  Port  305;  381;  Kiersted  o.  Orange  Co.,  69  N.  Y. 
Fire  Ins.  Co.  v.  Doll,  35  Md.  89;  Reed  343;  Deming  v.  Bullitt,  1  Blackf.  241; 
v.  Latham,  40  Conn.  452;  Andrews  Quigley  v.  De  Haas,  82  Pa.  St  267; 
v.  Eates,  11  Me.  267;  26  Am.  Dec.  521;  Hancock  v.  Tunker,  83  HI.  208;  Hut- 
Harper  v.  Hampton,  1  Har.  &  J.  622;  ton  v.  Bulloch,  L.  R.  9  Q.  B.  572. 
Heffernan  v.  Addams,  7  Watts,  121;  A  Hopkins  v.  Mehaffy,  11  Serg.  &  R. 
Mean  v.  Morrison,  1  111.  223;  Sheldon  126;  Taylor  v.  Shelton,  30  Conn.  122; 
v.  Dunlap,  16  N.  J.  L.  245;  Wood  v.  Ellis  v.  Pulsifer,  4  Allen,  165.  C 
Goodridge,  6  Cush.  117;  52  Am.  Dec  signed  his  name  to  a  sealed  instru- 
771;  Savage  v.  Rix,  9N.  H.  263;  Morse  ment  as  agent,  the  body  of  the  deed 
v.  Green,  13  K.  H.  32;  38  Am.  Dec.  being  in  the  name  of  the  principal  (a 
471;  Peck  v.  Gardner,  9  Hun,  704.  corporation),  "  by  their  agent"  Held* 
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has  been  declared  necessary.    What  is  necessary  is,  that 
it  should  appear  that  the  agent  and  attorney  sign  as 

that  C  was  not  personally  liable:  Ab-  answerable  if  it  is  not  performed. 
bey  «.  Chase,  6  Cosh.  54.  "It  does  This  depends  upon  the  legal  effect  of 
not  appear,"  said  Metcalf,  J.,  "whether  the  terms  of  the  contract.  If  the 
the  defendant  had  authority  to  bind  agent  employs  such  terms  as  legally 
the  Hadley  Falls  Company,  by  deed  import  an  undertaking  by  the  pnnci- 
ot  otherwise.  But  in  the  view  which  pal  only,  the  contract  is  the  princi- 
we  take  of  the  case,  that  question  is  pal's,  and  he  alone  is  bound  by  it. 
immaterial.  We  deem  it  very  mani-  But  if  the  terms  of  the  contract 
feat,  on  inspection  of  the  instrument  legally  import  a  personal  undertaking 
in  suit,  that  it  was  the  intention  of  of  the  agent,  and  not  of  the  prin- 
the  defendant  to  bind  the  company,  cipal,  then  it  is  the  contract  of  the 
and  not  to  bind  himself;  and  that  the  agent,  and  he  alone  is  answerable  for 
plaintiff  must  have  so  understood  the  a  breach  of  it.  So  when  one  who 
contract.  And  if  this  had  been  a  has  no  authority  to  act  as  another's 
simple  contract,  executed  by  an  an-  agent  assumes  so  to  act,  and  makes 
thorized  agent,  the  law  would  have  either  a  deed  or  a  simple  contract 
given  effect  to  that  intention.  The  in  ttfe  name  of  the  other,  he  is  not 
company,  and  not  the  defendant,  personally  liable  on  the  covenants 
'would  have  been  bound.  The  author-  in  the  deed,  or  on  the  promise  in  the 
ities  on  this  point  are  numerous  and  simple  contract,  unless  it  contains  apt 
decisive:  Northampton  Bank  v.  Pe-  words  to  bind  him  personally:  Stetson 
peon,  11  Mass.  289;  Andrews  v.  Es-  v.  Patten,  2  GreenL  358;  11  Am.  Dec. 
tea,  11  Me.  270;  26  Am.  Dec.  521;  111;  Ballou  v.  Talbot,  16  Mass.  461; 
New  England  Ins.  Co.  v.  De  Wolf,  8  8  Am.  Dec.  146.  Delias  v.  Cawthorn, 
Pick.  56;  Rice  v.  Gove,  22  Pick.  158;  2  Dev.  90.  The  only  remedy  against 
33  Am.  Dec.  724;  Bayley  on  Bills,  2d  him  in  this  commonwealth  is  an  action 
Am.  ed.,  72,  73.  But  when  a  sealed  on  the  case  for  falsely  assuming  au- 
instnxment  is  executed  by  an  agent  or  thority  to  act  as  agent.  See  also  13 
attorney,  fcr  the  principal,  the  strict  Ad.  &  E.,  N.  R.,  744.  These  princi- 
technical  rule  of  the  common  law,  pies  lead  us  to  the  conclusion  that  the 
which  has  never  been  relaxed  in  Eng-  ruling  at  the  trial  of  this  case  was 
land  or  in  this  commonwealth,  requires  wrong,  and  that  the  defendant  is  not 
that  it  be  executed  in  the  name  of  the  chargeable  in  the  present  action.  The 
principal,  in  order  to  make  it  his  deed:  instrument  sued  on  purports  to  be, 
ferinley  v.  Mann,  2  Cush.  337;  48  Am.  and  was  intended  to  ue,  a  deed  inter 
Dec  660.  ' In  such  cases,  'says  Story,  J.,  partes,  namely,  the  Hadley  Falls  Com- 
'  the  law  looks  not  to  the  interest  alone,  pany  and  the  plaintiff.  The  defend- 
but  to  the  fact  whether  that  intent  has  ant,  as  agent  of  the  company,  signed 
been  executed  in  such  a  manner  as  his  own  name,  merely  adding  thereto 
to  possess  a  legal  validity ':  Clarke  v.  the  word  'agent/  and  affixed  his  own 
Courtney,  5  Pet.  350;  see  also  Locke  seal;  the  plaintiff  signed  his  name, 
v.  Alexander,  1  Hawks,  416.  The  and  affixed  his  seal;  and  these  acts 
plaintiff's  counsel,  in  applying  this  were  done  as  the  acts  of  the  parties 
strict  rule  to  the  instrument  in  suit,  before  named.  It  seems  to  us  impos- 
contends  that  it  does  not  bind  the  sible  to  charge  the  defendant,  on  this 
Hadley  Falls  Company,  and  that,  as  instrument,  as  on  a  contract  made  by 
the  defendant  has  not  bound  the  him  with  the  plaintiff.  If  any  words 
company,  he  has  bound  himself.  But  had  been  inserted  in  the  instrument 
in  deciding  whether  the  defendant  has  expressing  the  defendant's  personal 
or  has  not  bound  himself,  we  need  undertaking  to  fulfill  the  contract  on 
not  decide  whether  he  has  or  has  behalf  of  the  company,  he  would  have 
not  bound  the  company.  For  it  does  been  personally  bound,  although  the 
not  necessarily  follow  that  a  contract  instrument  was  prepared  as  a  deed 
made  by  an  authorized  agent,  which  inter  partes:  Salter  v.  Kidgly,  Carth. 
does  not  bind  the  principal,  becomes  76;  Holt,  210.  But  no  such  words  are 
the  agent's  contract*  and  makes  him  found  in  the  instrument." 
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agent  or  attorney  for  his  principal.1  The  most  proper 
mode — and  one  open  to  no  attack — would  be  to  sign  the 
principal's  name,  adding,  "by  his  agent,  A  B."  But 
other  forms  have  in  adjudged  cases  been  declared  suf- 
ficient to  bind  the  principal;  e.  g.,  "For  AB"  (prin- 
cipal), "  C  D  "  (agent).2  "  Know  that  I,  M.,  for  myself, 
and  as  attorney  for  B,  by  his  duly  authorized  letters 
of  attorney."  •  "  In  witness,  the  said  association,  by  J.  S., 
its  president,  has  hereunto  set  its  seal,  and  the  said  J.  S., 
president  as  aforesaid,  has  hereunto  set  his  hand." 
Signed,  "  J.  S.,  President."4  So  it  has  been  held  that  a 
deed  signed  in  the  name  alone  of  the  attorney  does  not 
bind  the  principal,  although  in  the  body  of  the  instru- 
ment it  is  stated  that  it  is  the  agreement  of  the  principal, 
by  A  B,  his  agent,  and  that  A  B,  as  attorney  of  the  prin- 
cipal, has  set  his  hand  and  seal.6  And  a  deed  which  in 
the  granting  part  uses  the  name  of  the  agent  is  not 
made  the  principal's  by  being  signed  "  C  D,"  attorney  to 
"A  B."fl  And  the  same  general  rule  applies  where  a  deed 
is  to  be  made  to  another  through  an  agent.  The  deed 
must  be  made  to  and  in  the  name  of  the  principal.  If 
the  conveyance  be  made  simply  to  the  agent,  the  princi- 
pal will  take  nothing;  though  in  equity  he  would  be  held 
a  trustee  for  the  principal.7 

Illustrations.  —  A  deed  was  in  form:  "  I,  H.,  for  myself, 
and  as  attorney  for  T.,  and  G.,  wife  of  T.,  by  their  letters  of  at- 
torney under  their  hands  and  seals,  in  consideration  of  $1,850 
to  us  paid  by  L.,  do  sell  and  convey  to  L.  and  his  heirs  forever 
the  following,"  etc.  "And  we,  the  said  T.  and  G.,  do  covenant 
with  said  L.  that  we  are  rightfully  seised,"  etc.    "  In  witness 


1  Hunter  v.  Miller,  6  B.  Mon.  612; 
Martin  v.  Almond,  25  Mo.  313;  Mus- 
eey  v.  Scott,  7  Cash.  216;  64  Am.  Dec. 
719;  Wilburn  v.  Larkin,  3  Blackf.  55. 

1  Wharton  on  Agency,  sec.  289, 
citing  cases. 

*  McClure  t>.  Herring,  post 

*  Murphy  v.  Welch,  128  Mass.  489. 
6Townsend  v.  Corning,  23  Wend. 

435;  Fowler  v.  Shearer,  7  Mass.  19. 


•Squier  v.  Norris,  1  Lans.  282; 
Copeland  v.  Insurance  Co.,  6  Pick. 
198;  Martin  v.  Flowers,  8  Leigh,  158; 
Bogart  v.  De  Bussy,  6  Johns.  Si;  Tip- 
pets v.  Walker,  4  Mass.  595;  but  see 
Tidd  v.  Bines,  26  Minn.  201. 

7  Story  on  Agency,  sec.  151,  citing 
Clarke  v.  Courtney,  5  Pet.  319;  Fox  v. 
Frith,  10  Mees.  &  W.  131. 
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whereof,  I,  H.,  in  my  own  right,  have  hereunto  set  my  hand 
and  seal,  and  as  attorney  for  said  T.  and  G.,  have  hereunto  set 
their  hands  and  seals."  To  this  deed  were  subscribed  the 
names  of  H.,  and  of  T.  and  G.  by  H.,  their  attorney  in  fact, 
with  seals  severally  affixed  to  all  the  names.  Held,  that  the 
deed  was  sufficient  in  form  as  the  deed  of  T.  and  G.:  McClure 
v.  Herring,  70  Mo.  18;  35  Am.  Rep.  404. 

§  101.  Instruments  not  under  Seal. — As  to  writings 
not  under  seal,  the  rule  is  less  strict,  and  it  may  be  laid 
down  that  if  the  name  of  the  principal  appears  in  such  an 
instrument,  and  the  intention  on  the  whole  is  to  bind  him, 
he  will  be  bound  though  the  agent  sign  only  his  own 
name;1  especially  is  this  the  case  as  to  commercial  con- 
tracts, negotiable  paper,  and  the  like,  the  modern  rule  as 
to  these  being,  that  if  from  the  whole  instrument  it  can  be 
collected  that  the  intention  was  to  bind  the  principal,  this 
construction  will  be  adopted,  though  the  agent  may  not 
have  used  apt  words  to  do  so.* 

§  102.  Illustrations. — Thus  negotiable  paper  in  the 
following  form  has  been  held  binding  on  the  principal, 
e.  g.:  "I  promise  to  pay  J.  S.  or  order,"  signed  "pro  C  D, 
A  B."8  "We  jointly  and  severally  promise,"  signed  "A 
and  B  for  C.,M     A  note  signed  "AB,"  agent  for  "C  D."6 

1  New  England  Ins.  Co.  v.  De  Wolf,  Bice  v.  Gove,  22  Pick.  158;  33  Am. 

8  Pick.  56;  Robertson  v.  Pope,  1  Rich.  Dec  724;  King  v.  Handy,  2  111.  App. 

501;  44  Am.  Dec.  267;  Farmers'  Bank  212;  flarkins  v.  Edwards,  1  Iowa,  429; 

r.  City  Bank,  1  Doug.  (Mich.)  458;  Means  v.  Swormstedt,  32  Ind.  87;  2 

Andrews  v.  Estes,   11   Me.   267;   26  Am.  Rep.  330;  Babcock  v.  Beman,  11 

Am.  Dec  521;  Townsendv.  Hubbard,  N.  Y.  200;  Key  v.  Parnham,  6  Har. 

4  Hill,  351;  Pinckney  v.  Hagadorn,  1  A  J.  418;   Lacy  v.  Dubuque  Co.,  43 

Duer,   89;   14  N.   Y.   590;  Evans  v.  Iowa,  510;  Mott  v.  Hicks,  1  Cow.  513; 

Wells,  22  Wend.  324;  Northwestern  13  Am.  Dec.  550;  Merchants'  Bank  v. 

Distilling  Co.  v.  Brant,  69  111.  658;  18  Hayes,  7  Han,  530;  Roberts  v.  Button, 

Am.  Rep.  631;    Douglass  v.  Branch  14  Vt.  195;  Mann  v.  Chandler,  9  Mass. 

Bank  of  Mobile,  19  Ala.  659;  Sayre  v.  335;  Andrews  v.  Estes,  11  Me.  267;  26 

Nichols,  7  Cat  535;  68  Am.  Dec.  280.  Am.   Dec.  521 ;  Davis  v.  Henderson, 

In  Webb  v.  Bnrke,  5  B.  Mon.  51,  it  is  25  Miss.  549;  59  Am.  Dec.  229;  Haile 

said  to  be  well  settled  that  if  in  the  v.  Peirce,  32  Md.  327;  3  Am.  Rep. 

body  of  a  writing  A  B  as  agent  binds  139. 

C  D,  and  then  signs  it  "AB,  agent  for        *  Long  v.  Colbnrn,  11  Mass.  97;  6 

C  D,"  the  writing  will  bind  C  D.  Am.  Dec.  160. 

'  Mechanics'  Bank  v.  Bank  of  Co-        4  Rice  v.   Gove,   22  Pick.   158;  33 

Inmbia,  5  Wheat.  326;  Pentz  v.  Stan-  Am.  Dec.  724. 
ton,  '10  Wend.  271;    25   Am.  Dec.        »  Ballou  v.  Talbot,  16  Mass.  461;  8 

568;  Stanton  v.  Camp,  4  Barb.  274;  Am.  Deo.  146. 
VolL-U 
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"  By  authority  from  B,  I  hereby  guarantee  the  payment 
of  .this  note/'  signed  by  the  agent  in  his  own  name.1  "  I 
undertake  on  behalf  of  Messrs.  £.  &  Co.  to  pay.9'9 
"  S.  W.  P.  for  A.  and  R."*  "W.  S.  for  himself  and 
G.  L."4  "  H.  M.  Moore,  P.  D.  L.  Co."*  "  T.  M.,  agent 
for  P.  M."f    "  We  promise  to  pay/'  signed  "  S.,  secy./' 

and  sealed  with  a  corporate  seal.7    "A.  B.,  agent  of 

Co."*  A  bank-check  with  "  JStna  Mills  "  printed  on  the 
margin,  and  signed  "  F.f  treasurer."*  A  note  with,  in  the 
body,  the  words,  "We  promise,"  and  signed  "V.,  for 
N.  B.  &  Co."10  A  note  drawn  to  "C.  W.  Smith,  treasurer 
of  the  Indianapolis  Brick  Co."n 

1  New  England  Ins.  Co.  v.  De  Wolf,  a  draft  concluding,  'and  charge  the 
8  Pick.  66.  same  to  account  of  proprietors  Pem- 

2  Pownman  v.  Jones,  7  Q.  B.  103.        broke  Iron  Works,  your  humble  ser- 

•  King  v.  Handy,  2 I1L  App.  212.  rant,  Joseph  Barrel!,  *  without  other- 

•  Olcott  v.  Little,  9  N.  H.  259.  wise  mining  a  principal  or  disclosing 

•  lacy  v.  Dubuque  Lumber  Co.,  43  the  signer's  agency,  was  held  to  bind 
Iowa,  610.  him  only,  it  was  said  by  the  court  that 

•  Hill  v.  Miller,  76  N.  tf.  32.  in  Fuller  v.  Hooper  the  words  *  Pomp- 
7  Means  v.  Swormstedt,  32  Ind.  S7;    ton  Iron  Works/  in  the  margin  of  the 

2  Am.  Rep.  330;  Houghton  v.  First  draft,  fully  disclosed  the  principal,  and 
National  Bank,  26  Wis.  663;  7  Am.  that  the  draft  was  drawn  on  his  bo- 
Rep.  107.  half.     So  in  Slawson  v,  Loring,  5  Al- 
r  Hovey  v.  Magill,  2  Conn.  660.  len,  340,  343,  in  which  a  draft  having 

•  Carpenter  v.  Farnsworth,  106  Mass.  the  words,  'Office  of  Portage  Lake 
661;  8  Am.  Rep.  360.  In  this  case  Manufacturing  Company,  Hancock, 
the  court  said:  "The  case  is  not  dis-  Michigan,'  printed  at  the  top,  was 
tinguished  from  those  in  which  similar  signed  '  I.  R.  Jackson,  agent,  Chief 
instruments  have  been  held  by  this  Justice  Bigelow,  said:  'No  one  can 
court  to  be  the  contracts  of  the  prin-  doubt  that  on  bills  thus  drawn  the 
cipal  only.  The  court  has  always  laid  agent  fully  discloses  his  principal,  and 
hold  of  any  indication  on  the  race  of  that  the  drawer  could  not  be  personally 
the  paper,  however  informally  ex-  chargeable  thereon.'  The  instrument 
pressed,  to  enable  it  to  carry  out  the  in  question,  therefore,  binds  the  cor- 
intentions  of  the  parties.  In  Tripp  v.  poration,  and  not  its  treasurer  per- 
Swanzey  Paper  Co.,  13  Pick.  291,  a  sonally." 

draft  not  naming  the  principal  other-  10  Cook  v,  Sanford,  3  Dana,  237. 

wise  than  by  concluding,  '  and  charge  u  Vater  v.  Lewis,  36  Ind.  288;  10 

the  same  to  the  Swanzoy  Paper  Com-  Am.  Rep.  29.  In  this  case  the  court  hu- 

pany,     yours     respectfully,     Joseph  moroualy  observed:  '*  To  say  that  the 

Hooper,  agent,'  was  held  to  be  the  contract  was  not  with  the  company, 

draft  of  the  company.     In  Fuller  v.  but  with  Smith  individually,  and  that 

Hooper,  3  Gray,  334,  a  draft  with  the  his  designation  as  treasurer  was  merely 

words,      '  Pompton      Iron     Works,'  a  description  of  him,  so  that  he,  being 

printed  in  the  margin,  and  concluding,  one  only  of  all  the  great  family  of 

7  which  place  to  the  account  of  Pomp-  Smiths,  might  be  known  and  identi- 

ton  Iron  Works,  W.   Burtt,  agent,'  fied  as  the  payee  of  the  note,  would  be 

was  held  to  bind  the  proprietor  of  the  a  perversion  of  the  evident  intent  of 

Pompton  Iron  Works;  and  in  Bank  of  the  parties."    And    see    Babcock    «. 

British  North  America  v.  Hooper,  6  Beaman,  1KD.  Smith,  693. 
Gray,  667,  66  Am.  Dec  390,  in  which 


163        DUTIES   AND  LIABILITIES  TO  THIRD   TERSONS.      §  102 

Illustrations. — A  note  was  in  this  form:   "$23.00.    Lee, 
April  26,  1858.    On  demand,  I,  as  treasurer  of  the  Congrega- 
tional Society,  or  my  successors  in  office,  promise  to  pay  A.  B., 
or  order,  twenty-three  dollars,  value    received,  with  interest. 
S.  S.  R.,  treasurer."     Held,  the  note  of  the  society:  Barlow  v. 
Lee  Cong.  Soc.,  8  Allen,  460.    A  promissory  note  purporting  to 
be  made  by  the  inhabitants  of  School  District  No.  5,  in  a  town, 
was  signed  "A.  B.,  treasurer  of  District  No.  5."  Held,  the  promise 
of  the  district:   Whitney  v.  Stow,  111  Mass.  368.     A  bill  of  ex- 
change, stamped  in  the  margin,  "Pompton  Iron  Works/'  and 
concluded   thus,  "Which  place  to  account  of  Pompton  Iron 
Works,  W.  Burtt,  agent."    Held,  the  bill  of  the  Pompton  Iron 
Works,  and  is  binding  on  the  person  carrying  on  business  in 
that  name,  if  Burtt  was  his  authorized  agent:  Fvller  v.  Hooper, 
3  Gray,  334.    A  draft  was  headed  "New  England  Agency  of 
the  Pennsylvania  Fire  Insurance  Company,"  having  the  words 
"Foster  and  Cole,  General  Agents  for  the  New  England  States," 
printed  in  the  margin,  and  appearing  on  its  face  to  be  drawn 
upon  said  insurance  company  in  payment  of  a  claim  against  it. 
Held*  the  draft  of  the  company,  and  not  of  Foster  and  Cole, 
although  it  is  signed  by  them  in  their  own  names:  Chipman  v. 
Foster,  119  Mass.  189.     A  written  agreement  purporting  to  be 
between  T.,  agent  of  the  steamship  A.,  of  the  one  part,  and  G. 
of  the  other  part,  and  signed  by  "T.,  agent,"  and  G.,  provided 
that  the  party  of  the  first  part  let  to  the  party  of  the  second  part 
a  certain  space  on  the  steamship  for  the  conveyance  of  cattle; 
that  the  steamship  should  put  on  board  a  condenser  capable  of 
supplying  the  cattle  with  water;  that  the  captain  was  to  allow 
his  officers  and  crew  to  render  assistance  in  case  of  emergency, 
without  liability  to  the  ship-owner;  that  the  attendants  of  the 
cattle  were  to  have  passages  free  of  charge,  but  without  liability 
to  the  ship-owner;  and  that  the  steamship  was  to  have  a  lien  on 
the  cattle  for  the  freight.    Held,  that  the  agreement  was  the 
contract  of  the  steamship  and  her  owners,  and  not  of  T.  per- 
sonally: Ooodenough  v.  Thayer,  132  Ma86.  152.     The  following 
agreement,  "I  have,  this  ninth  day  of  January,  1817,  hired  of 
A  the  following  slaves  for  the  use  of  B,  and  agree,  on  behalf  of 
said  B.,  to  give  eighty  dollars  as  wages  for  each  of  the  said  ne- 
groes," etc.,  and  signed  "C."    Held,  not  to  bind  C  personally: 
Key  v.  Parnham,  6  Har.  &  J.  418.     Articles  were  purchased  for 
a  manufacturing  company,  of  which  A  was  the  agent,  who  gave 
a  due-bill  in  this  form:  "Due  E.  M.,  6eventy-eight  dollars,  value 
received.     A,  agent  for  the  manufacturing  company."     Held, 
that  A  was  not  personally  liable  thereon:  McCall  v.  Clayton, 
Busb.  422.     A  contracted  with  B  for  grain,  and  the  price  of 
the  grain  was  to  be  paid  by  C,  who  signed  the  agreement  for 
A  thus:  "A,  by  his  ageftt  C."    Held,  that  it  was  the  contract  of 


§  102  PRINCIPAL  AND  AGENT.  164 

the  principal:  Thompson  v.  Chouteau,  12  Mo.  488.  A  bond  was 
signed  "A  B,  for  C  D,"  and  the  name  of  A  B  was  not  mentioned 
in  the  body  of  the  bond,  which  only  purported  to  bind  C  D. 
Held,  in  an  action  of  covenant  on  the  bond  against  A  B,  that  he 
executed  the  bond  as  agent  only,  and  that  the  plaintiff  could 
not  recover:  Gruhbs  v.  Wiley,  9  Smedes  &  M.  29.  H.  contracted, 
in  writing,  as  the  agent  of  K.,  for  the  purchase  of  goods  to  be 
delivered  at  a  future  time  to  him  or  to  his  principal.  It  was 
expressly  stated  in  the  contract  that  H.  was  contracting  as  an 
agent,  the  name  of  his  principal  was  disclosed,  and  there  was  an 
acknowledgment  of  the  receipt  of  one  dollar  to  bind  the  princi- 
pal. K.  refused  to  receive  the  goods  when  tendered.  Held,  that 
H.  was  not  personally  liable  to  the  vendor  upon  the  con- 
tract: McClernan  v.  Hall,  83  Md.  293.  A  bill  of  exchange  was 
headed  with  the  name  of  a  banking  office,  and  when  paid  was 
to  be  charged  to  that  office,  and  was  signed  by  a  person  as  agent. 
Held,  that  the  agent  was  not  personally  responsible  thereon: 
Sayre  v.  Nichols,  7  Cal.  535.  A  bill  of  exchange  headed,  "  Office 
of  the  A  B  Co.,  and  concluding,  "Charge  same  to  account  of 
A  B  Co.,  X,  Pres't,  Y,  Sec'y,  held  to  be  the  bill  of  the  com- 
pany: Hitchcock  v.  Buchanan,  105  U.  8.  416.  A  lease  recites 
that  it  is  made  by  "M.,  agent  of  D.,"  and  is  signed  in  the  same 
way.  Held,  that  D.,  and  not  M.,  is  bound:  Avery  v.  Dough- 
erty, 102  Ind.  443;  52  Am.  Rep.  680.  A  check  signed  by  A, 
"V.  Pres't,"  and  by  C,  "Sec'y,"  was  given  to  a  party  who  knew 
it  to  be  a  check  of  the  corporation  of  which  A  and  C  were  re- 
spectively vice-president  and  secretary.  Held,  not  to  bind  A 
and  C  personally:  Metcalfv.  Williams,  104  U.  S.  93.  An  order 
drawn  upon  E.,  treasurer  of  the  N.  &  N.  W.  R.  R.  Co.,  with  a 
direction  "to  change  to  February  estimates,"  was  accepted  by 
his  writing  upon  it,  "Accepted,  payable  on  return  of  March  esti- 
mates. E.,  Treas."  Held,  that  E.  was  not  personally  liable: 
Amison  v.  Ewing,  2  Cold.  366.  James  Harter  and  S.  M.  Stran- 
ahan  were  sued  as  joint  makers  with  the  Ocean  Mining  Com- 
pany of  a  note,  set  forth  in  the  complaint,  in  the  following 
form:  "Three  months  after  date,  the  Ocean  Mining  Company 
promise  to  pay  to  W.  G.  Bright,  or  order,  one  thousand  dollars, 
for  value  received,  with  interest  at  the  rate  of  two  per  cent  per 
month.  (Signed)  James  Harter,  trustee,  S.  N.  Stranahan." 
Judgment  by  default  was  rendered  against  the  company  and 
H.  and  S.  Held,  that  this  judgment  was  erroneous;  that  the 
instrument  itself  showed  the  intention  of  H.  and  S.  to  bind  the 
company,  and  not  themselves,  and  that  they  were  not  personally 
liable:  Shaver  v.  Ocean  M.  Co.,  21  Cal.  45.  Three  persons  hold- 
ing land  as  trustees  of  an  association  composed  of  themselves 
and  several  other  persons,  called  "the  B.  Company,"  entered 
into  two  contracts  with  the  plaintiff,  which  by  the  articles  of 
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u^J™*  ttey  wero  authorised  to  make  on  behalf  of  the  share- 
holders.    Both  of  these  contracts  stated  on  their  face  that  they 
vere  made  hy  the  trustees  "as  trustees  of  the  B.  Company," 
and  were  both  signed  by  these  persons  "as  trustees  of  the  same 
company."     By  the  first  contract  the  plaintiff  was  to  construct 
a  wharf  "for  said  company  on  their  land,"  on  the  line  of  a  dock 
or  canal,  "to  be  excavated  for  said  company" ;  and  "  payments 
shall  be  made"  at  stated  times.    The  second  contract  recited 
that  the  plain  tiff  agreed  to  construct  a  canal  or  dock  "for  said 
company  on  the  company's  land";  and   the  provision  as  to 
payments  was    substantially  like  that  in  the  first  contract. 
Held,  that  it  was  intended  by  these  contracts  to  bind  the  com- 
pany, and  not  the  trustees  personally,  and  that  they  were  suffi- 
cient in  form  for  that  purpose,  and  that  the  addition  of  seals, 
being  unnecessary,  might  be  disregarded  as  surplusage:  Cook  v. 
Gray,  133  Mans.  106. 

§  103.     When   Agent   Personally  Bound  —  Descriptio 

Persona. — But  there  are  cases  which  hold  that  where  in 
the  body  of  the  instrument  there  is  nothing  to  show  an 
intention  to  bind  a  principal,  the  mere  signing  "as  agent" 
for  a  described  principal  will  not  prevent  it  from  being  a 
personal  contract  of  the  agent.1     And  where  no  idea  of 
agency  appears  on  the  face  of  the  instrument, — the  con- 
tract  "being  signed  by  the  agent,  in  his  own  name,  and 
the  principal  not  being  mentioned,— the  principal  is  not 
honnd,  and  the  agent  is.a    And  the  agent  is  bound  even 

S^L  *-  Bank,  44  Ohio  St.  441  Ass'n."  Held,  that  it  bound  G.  M.: 
Sfe,  *-  BrowneU,  70  Iow£  591  Mellon  t>.  MooVe,  68  Me.  390;  28  Am. 
S^d£  V^*H  -M  GrajVW  Rap.  77.  In  this  case  the  court .held 
£T238^*»*i;  Bi<**ord  *  Bank  &  that  there  waa  no  difference  between 
riim^ri  AJ*'  Dec.  «6;  McClure  the  words  "I promise  "  and  "  we  prom- 
Bank TT^L-78  M«-  390;  Exchange  ise,"  in  the  body  of  an  instrument,  so 
™*   »-  ^^18   Co o*  w  v-    o&  a.  J  -  *  r«r«nnid  liability  was  con- 


*'  *^ec  «d;  McClure  tneworas"xpromu»o    «*«     «wr.- 

*  Me.  390;  Exchange  ise,"  in  the  body  of  an  instrument, 

Co.,  28  W.  Va.  273.  far  as  a  personal  liability  was  c< 

a  &  Mi  Af  MAunnM  Mm*A    Tn  thahodvof  a  bond  the  li 


^ky  M^J^^^nd:  Tannattr.  of  the  Chester  Mica  and  !"<**£" a.o. 

••ForT^Ai??"     Ado^   was  signed  liable:  BryBon  tf.Xucas,  84  N.  C.  6SU, 

tbatW  B  ¥?+'*. KAyrem."   field,  37 Am.  Rep.  635.  m. 

Ay*£ -7\Ag**«boind:  Offatt v.        ■  Wood  *.  fridge    6  Cusl ,117, 

■*»y^ote  £  R'  ¥**&      A.  promis-  52  Am.  Dec.  771;  B«Jlett0?kTS?„fIi 

SMtS^Sj^^iHSd  "^eprom-  104  Mass.  336;  6  Am.  Rep.  240; Sp« 

*°  ***'    "*n!2g*riL    "(Hi,  „.  Norris,  1  Lans.  282;   Galusha  « 
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though  he  is  described  in  the  contract  as  agent,  if  he  makes 
the  contract  in  his  own  name.1  And  this  is  so  even 
where  a  note  is  signed  as  "  agent/'  but  for  whom  is  not 
shown.  The  word  "agent"  in  such  cases  is  regarded  as 
mere  descriptio  persons^}  The  courts  think  it  better  that 
the  contract  should  be  enforced  as  it  reads,  than  to  per- 
mit evidence  to  be  given  that  somebody  not  mentioned  at 
all  was  really  bound.  "When  a  man  has  deliberately  said 
in  writing,  'I  promise  to  pay/  and  a  valid  consideration 
for  the  promise  is  shown,  right  and  justice  are  not  very 
likely  to  be  the  gainers  by  allowing  him  to  retract  and 
undertake  to  prove  that  he  did  not  actually  mean  'I  prom- 
ise/ but  that  he  meant,  and  the  other  party  understood 
that  he  meant,  that  some  third  party,  whose  promise  the 
writing  does  not  purport  to  be,  undertook  the  payment. 
It  is  better  that  a  careless  or  ignorant  agent  should  some- 

Hitchcock,  29  Barb.  193;  Minard  v.  Dec.  761;  Tucker  Mfg.  Co.  v.  Fair- 
Mead,  7  Wend.  68;  Bank  of  British  banks,  98  Mass.  101;  Merchants'  Bank 
North  America  v.  Hooper,  5  Gray,  567 ;  t>.  Hayes,  7  Hon,  590;  Hills  v.  Bannister, 
66  Am.  Dec.  390;  Anderton  v.  Shoup,  8  Cow.  31;  Fiak  v.  Eldridge,  12  Gray, 
17  Ohio  St.  128;  Williams  v.  Bobbins,  474;  Slawson  v.  Loring,  5  Allen,  340; 
16  Gray,  77;  77  Am.  Dec.  396;  De  81  Am.  Dec.  750;  Towne  v.  Rice,  122 
Witt  v.  Walton,  9  N.  T.  571;  Taber  v.  Mass.  67;  Winsor  v.  Griggs,  5  Cash. 
Cannon,  8  Met.  456;  Snelling  v.  How-  210;  Hall  v.  Bradbury,  40  Conn.  32; 
ard,  51  N.  T.  373;  Einstein  v.  Holt,  Price  v.  Taylor,  5  HurL  &  N.  540; 
52  Mo.  340;  Bradlee  v.  Boston  Mfg.  City  of  Detroit  v.  Jackson,  1  Dong. 
Co.,  16  Pick.  347;  Bank  of  Rochester  (Mich.)  115;  Powers  v.  Briggs,  79  Ifl. 
v.  Monteath,  1  Denio,  402;  43  Am.  493;  22  Am.  Rep.  175;  Burlingame  t>. 
Dec.  681.  Brewster,  79  Hi.  515;  22  Am.  Rep. 

1  Stone  v.  Wood,  7  Cow.  453;  17  177;  Chadsey  v.  McCreery,  27  HL  253; 

Am.  Dec.  529;  Hancock  v.  Fairfield,  Drake  v.  Flewellen,  33  Ala.  106;  Fow- 

30  Me.  299;  Hail  v.  Bradbury,  40  Conn,  ler  v.  Atkinson,  6  Minn.  578.     A.  C. 

32;  Graham  v.  Campbell,  56  Ga.  258;  makes  a  promissory  note  which  he 

Toledo  Agricultural  Works  v.  Heisser,  signs  "  A.  C,  agent.    This  binds  A.  C. 

51  Mo.  128;  Kenyon  t>.  Williams,  19  only:  Williams  v.  Bobbins,  16  Gray, 

Ind.  45;  Arnold  v.  Sprague,  34  Vt.  77;  77  Am.  Dec.  396.     H.  signs  a  note 

409;  Anderson  v.  Pearce,  §6  Ark.  293;  "D.  H.,  agent  for  the  churchman."  H., 

38  Am.  Rep.  39;  Sturdivant  v.  Hull,  and  not  the  churchman,  is  bond:  De 

59  Me.  172;  8  Am.  Rep.  409;  Hender-  Witt  v.  Walton,  9  N.  T.  571.    But 

son  v.  Martin,  19  Ark.  447;  70  Am.  see  Mott  v.  Hicks,  1  Cow.  513;  Green 

Dec.  606.  v.  Skeel,  2  Hun,  487;  Bank  of  Gen- 

*  Pentz  v.  Stanton,  10  Wend.  271;  25  nesee  r.  Patchin  Bank,  19  N.  Y.  317. 

Am.  Dec.  558;  Collins  v.  Buckeye  Ins.  And  alitor  where  the  agent  has  been 

Co.,  17  Ohio  St.  215;  93  Am.  Dec.  612;  in  the  habit  of  signing  notes  which 

Woodbury  v.  Blair,  18  Iowa,  572;  Bick-  nave  been  regularly  paid  by  the  prin- 

ford  v.  Bank,  42 IU.  238;  89  Am.  Dec.  cipal:  Hovey  «.  Magill,  2  Conn.  680; 

436;  Rathbun  v.  Budlong,  15  Johns.  1;  see  15  Alb.  L.  J.  409;  16  Alb.  L.  J. 

Rand  v.  Hale,  3  W.  Va.  495;  100  Am.  117,  345. 
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times  pay  for  his  principal  than  to  subject  the  construc- 
tion of  valid  written  contracts  to  the  manifold  perversions, 
misapprehensions,  and  uncertainties  of  oral  testimony,"1 
The  word  "agent"  after  the  name  of  the  drawer  of  a  bill 
of  exchange  does  not  necessarily  relieve  him  from  per- 
sonal liability,  when  there  is  nothing  in  the  bill  to  indi- 
cate his  principal.2  The  addition,  "Vestryman,  Grace 
Church,"  to  each  of  the  names  attached  to  a  note  does 
not  make  it  anything  but  the  note  of  the  individuals 
signing  it,  if  it  does  not  purport  to  bind  the  corporation.3 

Illustbations. — A  promissory  note  was  indorsed,  "L.  R.,  re- 
ceiver." Held,  to  bind  L.  R.  personally:  Tovme  v.  Rice,  122 
Maes.  67.  A  lease  was  to  "C,  treasurer  of  the  Eagle  Lodge," 
and  signed  by  him,  "C,  treas."  Held,  to  bind  G.  personally: 
Seaver  v.  Coburn,  10  Cush.  324.  A  submission  to  arbitration 
was  6igned  "G.  G.,  agent."  Held,  to  bind  G.  G.  to  perform  the 
award;  the  name  of  the  principal  not  being  known  to  the  other 
party:  Winsor  v.  Griggs,  5  Cush.  210.  In  a  promissory  note 
no  principal  is  mentioned,  and  it  is  signed  "A  B,  agt."  Held, 
to  bind  A  B  only:  Williams  v.  Bobbins,  16  Gray,  77;  77  Am. 
Dec.  396.  A  note  was  in  this  form:  "We,  the  prudential  com- 
mittee for  and  in  behalf  of  the  Baptist  Church  in  Lee,"  etc., 
signed  by  the  makers,  without  addition  to  their  names.  Held, 
to  bind  the  signers  personally:  Morell  v.  Codding,  4  Allen,  403. 
A  contract  signed  by  G.  and  C.  individually,  employing  G.  as 
treasurer  of  the  I.  Company,  and  reciting  that  it  was  an  "un- 
derstanding had  with  G.  as  between  himself  and  C,  president 
and  representing  the  I.  Company."  Held,  to  bind  C.  personally: 
Guernsey  v.  Cook,  117  Mass.  548.  In  an  action  upon  the  note, 
"Sixty  days  after  date,  we  promise  to  pay  to  the  order  of  B. 
$342.25,  at  S.  B.  of  P.,  value  received,"  (signed)  "W.  S., 
president  Blannerhassett  Oil  Co.,"  (indorsed)  "W.  H.  H.,  treas- 
urer,"—  held,  that  S.  and  H.  were  personally  liable  thereon: 
Scott  v.  Baler,  3  W.  Va.  285.  A  paper  acknowledging  receipt 
of  five  hundred  dollars,  to  be  used  to  buy  Spencer  rifles  for 
Company  I,  Forty-ninth  Regiment,  Missouri  Volunteers,  said 
money  to  be  returned  as  soon  as  the  county  bounty  is  paid  to 
said  company,"  and  signed  by  B,  "Captain  Forty-ninth  Regi- 
ment, Missouri  Volunteers,  Commanding  Post,"  held,  to  create 
a  liability  personal,  and  not  as  agent,  an  irresponsible  principal 

1  Stardivant  v.  Hull,  59  Me.  172;  8       '  Tilden  v.  Barnard,  43  Mich.  376; 
Am.  Rep.  409.  38  Am.  Rep.  197. 

>  Bank  v.  Cook,  38  Ohio  St  442. 
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being  disclosed  in  such  military  company,  and  not  to  be  ex- 
plainable by  parol  evidence:  Blakely  v.  Bennecke,  59  Mo.  193. 
A  promissory  note  in  form,  "We  promise  to  pay,"  given  by 
trustees  of  an  incorporated  lodge  for  the  debt  of  the  lodge,  and 
signed  "A,  B,  C,  Trustees  Perry  Lodge,"  held,  the  individual 
note  of  the  signers,  and  not  the  note  of  the  lodge,  and  it  cannot 
be  shown  by  parol  that  it  was  intended  to  be  the  note  of  the 
lodge:1  WiUiams  v.  Lafayette  Bank,  83  Ind.  237. 

§  104.  Agent  not  Personally  Liable. — An  agent  act- 
ing within  his  authority,  and  making  a  contract  in  the 
name  of  his  principal,  binds  the  latter,  and  incurs  no  per- 
sonal liability.2  If  in  the  body  of  a  note  it  appear  that 
the  note  is  the  note  of  the  principal,  or  made  by  the 
signer  for  and  as  agent  of  the  principal,  it  is  the  note  of 
the  latter,  even  though  the  words  "  agent  for,"  or  the  like, 
are  not  added  to  the  signature.8  Where  one  contracts 
with  or  sells  goods  to  an  agent  of  a  known  principal,  the 
principal,  and  not  the  agent,  is  liable  on  the  contract  for 
the  price,4  unless  it  is  clear  that  the  vendor  sold  upon  the 
credit  of  the  agent  alone.5    Where  an  agent  does  not  dis- 

1  A  promissory  note  Bigned  by  A  as  sued  upon  contracts  made  by  him  on 
president  of  a  certain  named  corpora-  behalf  of  his  principal  if  the  name  of 
tion,  and  by  B  as'  'secretary  pro  tern,  "    his  principal  is  disclosed  and  made 


v.  Colby,  64  Cal.  352.    An  instrument  Johns.  1. 

signed  "  B,  agent,"  may  be  deemed  the  *  Haskell  v.  Cornish,  13  Cal.  45. 

contract  of  the  principal,  when,  from  *  Meeker  v.  Claghorn,  44  N.  Y.  349. 

the  body  of  the  mstrument,  such  con-  H.f  being  insolvent,  carried  on  busi- 

struction  can  fairly  be  put  upon  it:  ness  in  the  name  of  C.  K.,  who  had 

Bradstroet  v.  Baker,  14  R.  I.  546.  no  interest  in  the  profits,  but  allowed 

1  Owen  v.  Qooch,  2  Esp.  567;  Tiller  his  name  to  be  used.    F.  sold  to  H. 

v.  Spradley,  39  Ga.  35;  McClernan  v.  goods,  the  purchase  being  made  in  the 

Hall,  33  Md.  293;  Story  on  Agency,  name  of  C.  K.,  and  the  bill  was  made 

sec.  261;  Oelricks  v.  Ford,  23  How.  out  in  his  name.     Held,  that  C.  K., 

49;  Pitman  v.  Kintner,  5  Blackf.  250;  and  not  H.,  was  liable:  Ferris  v.  Kil- 

83  Am.  Dec.  469;  Simonds  v.  Heard,  mer,  48  N.  Y.  302. 

23  Pick.  120;  34  Am.  Dec.  41;  Hall  v.  »  Ferris  v.  Kilmer,  48  N.  Y.  303; 

Huntoon,   17  Vt  244;  44  Am.  Dec.  Butler  v.  Evening  Mail  Ass'n,  61  N. 

332;  Davis  v.  Burnett,  4  Jones,  71;  67  Y.  634;  Meeker  t>.  Claghorn,  44  N.  Y. 

Am.  Doo.  263;  Whitney  v.  Wyman,  349.     "No  rule  of  law  is  better  ascer- 

101  U.  S.  392;  Maury  v.  Banger,  38  tained,  or  stands  upon  a  stronger  foun- 

La.    Ann.   485;    58   Am.    Rep.    197;  dation,  than  this:  that  where  an  agent 

Piercy  t\  Hodrick,  2  W.  Va.  458;  98  names  his  principal,  the  principal  is 

Am.  Dec.  774.     "The  general  princi-  responsible,  not  the  agent.    But  for 

pie  is,  that  an  agent  is  not  liable  to  be  the  application  of  that  role  the  agent 
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close  his  character  or  his  principal,  but  the  other  party 
actually  knows  both  at  the  time,  the  agent  is  not  bound 
by  the  contract,  unless  the  contract  is  such  as  would  bind 
him  at  all  events.1  Where  one  acting  professedly  as  the 
agent  of  B  contracts  with  C  for  his  services,  C  cannot  re- 
cover, in  an  action  against  the  agent,  without  showing 
prima  facie  a  want  of  authority  in  the  agent  to  bind  B. 
In  such  case  the  onus  lies  on  C  to  show  the  want  of  au- 
thority in  the  agent.8  A  railroad  freight  agent  cannot  be 
made  a  defendant  in  an  action  for  his  refusal  to  deliver 
up  freight  until  certain  charges  have  been  paid,  he  not 
claiming  to  control  the  property  except  as  the  agent  of 
the  company.*  A  contract  is  void  when  it  is  not  binding 
upon  the  principal  for  want  of  authority  in  the  agent  to 
make  it,  and  not  binding  on  the  agent  for  want  of  apt 
words  to  charge  him  personally.4 

Illustrations.  —  R.,  having  a  possessory  interest  in  certain 
premises  which  had  been  sold  under  a  foreclosure  decree,  em- 
ployed M.  to  manage  the  property  and  receive  all  its  proceeds, 
and  pay  them  over  in  certain  fixed  proportions  to  R.  and  S. 
Held,  that  M.  was  a  mere  agent  of  R.,  and  not  a  "  tenant  in  pos- 
session/' and  therefore  not  liable  to  the  purchaser  at  the  sale 
for  the  rents  and  profits:  Shores  v.  Scott  River  Co.,  21  Cal.  135. 
Agents  were  employed  by  importers  to  pass  goods  through  the 
custom-house;  they  were  known  by  the  officers  of  the  customs 
to  be  agents;  they  removed  certain  goods  reported  to  be  free  of 
duty  and  sent  them  to  their  principals;  afterwards  it  was  dis- 
covered that  they  were  liable  to  duty,  and  an  action  for  the 

must  name  his  principal  as  the  person  employed  by  him.    The    client   has 
to  be  responsible.     In    the  common  nothing  to  do  with  the  stationer  if 
case  of  an  upholsterer  employed  to  the  attorney  becomes  insolvent.    The 
furnish  a  house,   dealing  himself  in  client  pays  the  attorney.    The  sta- 
only  one  branch  of  business,  he  applies  tioner  therefore  has  no  remedy  against 
to  other  persons  to  furnish  those  arti-  the  client ":  Lord  Erskine,  in  Ex  parte 
cles  in  which  he  does  not  deal.    Those  Hartop,  12  Ves.  352. 
persons  know  the  house  is  mine.    That  *  Chase  v.  Debolt,  7  111.  371;  War- 
is  expressly  stated  to  them.    But  it  ren  v.  Dickson,  27  111.  115;  Robeson  v. 
does  not  follow  that  I,  though  the  per-  Chapman,  6  Ind.  352. 
son  to  have  the  enjoyment  of  the  arti-  *  Plumb  v.  Milk,  19  Barb.  74. 
cles  furnished,  am  responsible.    Sup-  *  McDougall    v,    Travis,    24   Hun, 
pose  another  case:  A  person  instructs  590. 

an  attorney  to  bring  an  action,  who  *  Hall  v.  Crandall,  29  Cal.  567;  89 

employs  his  own  stationer,  generally  Am.  Dec.  64. 


§  105  PRINCIPAL  AND  AGENT.  170 

duty  was  brought  against  the  agents.  Held,  that  they  were  not 
liable:  United  States  v.  Bevan,  Crabbe,  324.  A  commercial  firm 
publishes  a  notice  in  a  newspaper  that  a  certain  person  will  act 
as  their  agent.  Such  person  advertises  for  the  purchase  of  cot- 
ton in  the  name  of  the  firm.  Held,  that  it  will  be  presumed 
that  his  purchases  are  made  for  the  firm:  Hamilton  v.  Eimer,  20 
La.  Ann.  391.  A,  as  the  attorney  in  fact  of  B,  receives  money 
in  which  C  has  the  beneficiary  interest.  C  cannot  maintain  an 
action  against  A  for  the  money  so  received,  but  must  sue  B,  the 
principal:  Stephens  v.  Baker,  7  N.  J.  L.  1.  Defendant  took  a 
telegram  to  the  plaintiff,  a  surgeon  in  the  city  of  New  York, 
from  the  family  physician  of  the  defendant's  brother  in  Con- 
necticut, in  pursuance  of  which  telegram  the  plaintiff  went  to 
Connecticut  and  performed  a  surgical  operation  upon  the  de- 
fendant's brother,  the  defendant  accompanying  the  plaintiff  to 
Connecticut  and  paying  his  railroad  fares,  but  not  saying  or 
doing  anything  beyond  the  duties  of  an  agent.  Held,  not  liable 
for  the  services  performed  by  the  plaintiff  for  his  brother:  Buck 
v.  Amidon,  41  How.  Pr.  370. 


§  105.  Foreign  Principal. — In  England,  in  the  case 
of  an  agent  of  a  foreign  principal,  the  rule  was  that  the 
credit  was  presumed  to  be  given  to  the  agent  even  where 
the  principal  was  known.1  The  American  courts,  after 
some  hesitancy,  refused  to  apply  this  principle  when  the 
principal  was  simply  a  "foreigner"  in  the  sense  of  resid- 
ing in  another  state  of  the  Union.1  And  the  well-estab- 
lished doctrine  at  the  present  day,  both  in  England3  and 
America,  is,  that  the  agent  of  a  foreign  principal  is  not, 
as  matter  of  law,  personally  liable,  but  it  is  a  question  of 
fact  for  the  jury,  to  be  decided  on  the  terms  of  the  con- 
tract and  the  surrounding  circumstances.4 

1  Thomson  v.  Davenport,  9  Bam.  &  Stainer,   22  Wend.    254;   Vawter  v. 

O.   78;   Story  on  Agency,   sec.   268;  Baker,  23  Ind.  63. 

New  Castle  Mfg.  Co.  v.  Bed  River  *  Green  v.  Kopke,  18  Com.  B.  649; 

R.  R.  Co.,  1  Rob.  (La.)  145;  36  Am.  Armstrong  v.  Stokes,  L  B.  7  Q.  8. 

Dec   686;  McKenzie   v.  Nevius,    22  603;  Mahony  v.  Kekule,  14  Com.  B. 

Me.  138;  38  Am.   Dec.  291;  except  390. 

where  the  contract  provided  that  the  *  Oelrioks   v.   Ford,  23   How.   49; 

agent  should  not  be  bound:  Ogleby  Rogers  v.  March,  33  Me.  106;  Gold- 

v.  Yglesias,  1  El.  B.  &  E.  930;  Peder-  smith  v.  Manheim,  109  Mass.  187.    A 

son  v.  Lotinga,  28  L.  T.  Rep.  267.  contract  was  entered  into  in  New  York 

1  Taintor  v.  Prendergast,  3  Hill,  72;  for  the  sale  of  stone  by  the  agent  of 

88  Am.    Deo.    618;   Kirkpatrick   v.  A.  F.,  who  lived  in  New  Brunswick. 
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§  106.    Irresponsible    Principal.  —  Where    the    agent 
acts  for  an  irresponsible  principal, — that  is  to  say,  a 

It  was  signed  •'  A.  P.,  by  K.,  agent."  of  this  supposed  rule  will  show  that 
Held,  that  K.  was  not  bound:  Bray  v.  this  statement  is  altogether  too  broad 
Kettell,  1  Allen,  80.    The  opinion  of  and   comprehensive.     Certain    it    is, 
Bigelow,  C.  J.,  in  this  case,  contains  a  that  if  it  ever  was  received  as  a  correct 
fall  statement  of  the  present  accepted  exposition  of  the  law,  it  has  been  es- 
law  as  to  foreign  principals.     "'I  his  sentially  modified  by  the  more  recently 
action  is  brought  to  recover  damages  adjudged  cases.     It  doubtless  had  its 
for  a  breach  of  a  written  contract  of  origin  in  a  custom  or  usage  of  trade 
affreightment  entered  into  by  the  de-  existing  in  England,  by  which  the  de- 
fendants in  behalf  of  one  Charles  D.  mestic  factor  or  agent  was  deemed 
Archibald,  doing  business  under  the  to  be  the  contracting  party  to  whom 
name  and  style  of  the  Albert  Free-  credit  was  exclusively  given;  and  it 
stone  Quarries,  and  executed  by  sign-  was  confined  to  cases  where  the  claim 
ing  the  same  with  the  business  name  against  the  agent  was  for  goods  sold, 
of  their  principal  by  themselves  as  and  was  not  extended  to  written  in- 
agents.     The  only  question  in  the  case  struments.     But  it  is  going  quite  too 
is,  whether  the  defendants  can  be  held  far  to  say  that  this  usage  or  custom  is 
liable  on  this  contract.     The  plaintiff  so  ingrafted  into  the  common  law  as 
does  not  controvert  the  general  rule  to  become  a  fixed  and  established  rule, 
of  law,  that  an  agent  is  not  personally  creating  a  presumption  in  all  cases 
responsible  upon  an  instrument  exe-  that  the  agent  is  exclusively  liable,  to 
cuted  in  the  name  of  his  principaL  the  entire  exoneration  of  his  employer. 
But  he  rests  his  claim  against  the  de-  The  more  reasonable  and  correct  doc- 
fendants  upon  the  ground  that  the  trine  is,  that  when  goods  are  sold  to 
present  case  falls  within  a  recognized  a  domestic  agent,  or  a  contract  is  made 
exception  to  the  rule,  because  the  de-  bv  him,  the  fact  that  he  acts  for  a  for- 
fendanta  acted,  in  making  the  con-  eign  principal  is  evidence  only  that 
tract,  in  behalf  of  a  foreign  principal,  the  agent,  and  not  the  principal,  is  lia- 
resident   'beyond   seas.'     It  is  cer-  ble.    It  is  in  reality  in  all  cases  a 
tainly  true  that  some  of  the  earlier  question  to  whom  credit  was  in  fact 
Knglish  cases  seem  to  sanction  the  given.    Where  goods  are  sold,  it  is 
doctrine  that  where  an  agent  acts  for  certainly  reasonable  to  suppose  that 
a  foreign  principal,  the  presumption  the  vendor  trusted  to  the  credit  of  a 
is  that  credit  is  given  exclusively  to  person  residing  in  the  same  country 
the  agent,  and  he  only  is  liable  on  with  himself,   subject  to  laws  with 
contracts  entered  into  in  the  name  and  which  he  is  familiar,  and  to  process 
on  behalf  of  his  principal:  Gonzales  v.  for  the  immediate  enforcement  of  debt, 
81aden,  Bull.  K.  P.  130;  De  Gaillon  rather  than  to  a  principal  residing 
Vm  ¥£*&**  *  Bo8-  *  **.  &&>  Thomson  abroad,   under  a  different  system  of 
*'  ^^P01*.  9  Barn.  &  C.  84;  Smyth  laws,  and  beyond  the  jurisdiction  of 
* Anderson,  7  Com.  B.  21.    The  same  the  domestic  forum.     But  even  in  such 
doctrine  is  stated  in  Paley  on  Agency,  a  case,  the  fact  that  the  principal  is 
4th  Am.  ed.,    248,  2  Livermore  on  resident  in  a  foreign  country  is  only 
Agency,  249,  and  especially  in  Story  one  circumstance  entering   into  the 
on  Agency,  sees.  268,  290,  where  it  is  question  of  credit,  and  is  liable  to  be 
enunciated   as  a  general   rule,   that  controlled  by  other  facts.     So  in  the 
agents  acting  for  merchants  residing  case  of  a  written  contract:  it  depends 
^  *  ^^ga  country  are  held  person-  on  the  intention  of  the  parties.     But 
aUy  liable  on  all  contracts  made  by  this,  as  in  all  other  cases  of  written  ln- 
tnem  for  their  employers,  and  this  struments,  must  be  determined  mainly 
▼lUiout  any  distinction  whether  they  by  the  terms  of  the  contract.     There 
oesenbe  themselves  in  the  contract  as  may  be  cases  where  the  language  of 
•gents  or  not   We  are  inclined  to  the  contract  is  ambiguous,  and  it  is 
J™  that  a  care/nl   examination  of  doubtful  to  whom  the  parties  intended 
™«  cases  wild,  $ie  cited  in  support  to  give  credit,  in  which  the  circum- 
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principal    against  whom    the    creditor    cannot    legally 

proceed,  —  the  agent  will  be  personally  liable,  even 
though  he  contract  as  agent  for  a  known  and  described 
principal.1 

§  107.    Agent  Liable  where  Principal  not  Disclosed. — 

An  agent  who  does  not  disclose  the  fact  that  he  is  acting 
for  another  is  liable  personally  on  contracts  he  makes 

stanee  that  the  principal  is  resident  is  signed  by  the  defendants  as  his 
abroad  may  be  taken  into  consider-  agents.  It  would  have  been  open  to 
ation  in  determining  the  question  or  ore  question  if  the  defendants  had 
of  the  liability  of  the  agent.  But  signed  their  own  names  for  their  prin- 
where  the  terms  of  the  contract  are  cipal;  but  the  contract  is  executed  by 
clear  and  unambiguous,  it  must  be  the  agents  in  the  precise  and  technical 
deemed  the  final  repository  of  the  in-  form  in  which,  by  the  strictest  rule  of 
tention  of  the  parties;  and  its  con-  law,  it  should  be  signed  in  order  to  bind 
etruction  and  legal  effect  cannot  be  the  principal  only:  Story  on  Agency, 
varied  or  changed  by  any  reference  to  sec.  153.  There  can  be  no  doubt  that 
facts  or  circumstances  affecting  the  if  the  principal  resided  in  this  country 
convenience  of  the  parties,  or  the  rear  he  alone  could  have  been  sued  on  the 
sonablenesB  of  the  contract  into  which  contract.  In  like  manner,  he  only  is 
they  have  entered.  In  such  a  case,  responsible,  although  a  foreigner,  be- 
therefore,  it  makes  no  difference  cause  he  is  the  sole  party  to  it,  and 
whether  the  principal  is  a  foreigner  there  is  nothing  to  control  the  intent 
or  not.  If  by  the  language  of  the  manifested  by  this  mode  of  executing 
contract  the  agent,  and  not  the  princi-  the  contract.  The  defendants  are  in 
pal,  is  bound,  such  must  be  its  con-  no  sense  parties  to  it,  and  are  not  lia- 
8 traction;  and,  on  the  other  hand,  if  ble  in  this  action  for  damages  occa- 
it  clearly  binds  the  principal,  and  is  sioned  by  the  neglect  of  their  principal 
in  form  a  contract  with  him  only,  the  to  comply  with  its  terms."  On  a  con- 
agent  must  be  exonerated  without  re-  tract  of  affreightment  executed  by  a 
gard  to  the  fact  that  the  principal  is  foreign  agent,  but  disclosing  the  fact 
resident  in  a  foreign  country.  This  of  the  agency  and  the  name  of  the 
rule  can  work  no  hardship,  because  principal,  the  agent  is  not  personally 
parties  can  in  all  cases  make  their  liable:  Maury  v.  Ranger,  38  Aa.  Ann. 
contracts  in  such  form  as  to  bind  those  485;  58  Am.  Kep.  197. 
to  whom  they  intended  to  give  credit:  *  Story  on  Agency,  sec.  280-290; 
Mahony  v.  Kekul6,  14  Com.  B.  390;  Thacher  v.  Dinsmore,  5  Mass.  299;  4 
Green  v.  Kopke,  18  Com.  B.  549;  Len-  Am.  Dec.  61;  Sumner  v.  Williams,  8 
nard  v.  Robinson,  5  El.  &  B.  125;  Mass.  162;  5  Am.  Dec.  83;  Roberts 
Kirkpatrick  v.  Stainer,  22  Wend.  244;  v.  Button,  14  Vt.  195;  Blakely  v.  Ben- 
2  Kent's  Com.,  6th  ed.,  631,  note;  necke,  59  Mo.  193;  Tassey  v.  Church, 
Paley  on  Agency,  4th  Am.  ed.,  248,  4  Watts  &  S.  141;  39  Am.  Dec.  65. 
note.  These  principles  are  decisive  A  signed  a  note  "as  guardian  of  B." 
of  the  case  at  bar.  The  written  con-  Held,  that  A  was  personally  liable, 
tract  on  which  the  plaintiff  relies  con-  "  As  an  administrator, "  said  the  court, 
tains  no  words  from  which  any  intent  "  cannot  by  his  promise  bind  the  estate 
to  bind  the  defendants  can  be  inferred,  of  the  intestate,  so  neither  can  the  guar- 
On  the  contrary,  it  is  executed  in  the  dian  by  his  contract  bind  the  person  or 
precise  form  required  by  law  to  bind  estate  of  his  ward.  Unless,  therefore, 
the  principal  only  and  to  exonerate  the  defendant  is  liable  to  pay  this  note, 
the  agent.  The  name  under  which  the  plaintiff  has  no  remedy ":  Forster 
the  principal  conducted  his  business  v.  Fuller,  6  Mass.  59;  4  Am.  Dec  87. 
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with  others.1  When  one  purchases  property,  he  binds 
himself,  unless  he  discloses  a  principal  whom  he  can  and 
does  bind.2  The  duty  is  upon  the  agent,  if  he  would  avoid 
personal  liability,  to  disclose  his  agency,  not  upon  others 
to  discover  it.8  And  the  agent  is  liable,  although  the 
person  he  deals  with  knows  he  is  an  agent,  but  does  not 
know  who  his  principal  is.4  An  agent  of  an  unincorpo- 
rated company  is  not  discharged  from  his  liability  to  pay 
for  work  done  for  him  by  one  whom  he  has  employed 
without  disclosing  his  agency,  by  the  fact  that  after  the 
work  was  performed  the  laborer  was  informed  by  another 
person  of  the  agency,  and  thereupon  altered  the  entry  in 
his  book  of  accounts  by  substituting  the  name  of  the 
company  for  that  of  the  agent,  if  he  never  attempted  to 
enforce  his  claim  against  the  company,  and  did  not  know 
of  what  individuals  it  was  composed,  and  before  the  com- 
mencement of  his  action  against  the  agent  replaced  the 
name  of  the  agent  in  his  books  as  his  debtor.5  Where  a 
person  contracts  with  another,  who  is  in  fact  the  agent  of 
an  undisclosed  principal,  he  may,  on  discovering  who  the 
principal  is,  resort  to  him  or  to  the  agent  with  whom 

1  Tain  tor  r.  Prendergast,  3  Hill,  72;  Miller,  81  Ala.  307;  Bridges  v.  Bid- 

38  Am.  Dec.  618;  Welch  v.  Goodwin,  well,  20  Neb.  185. 

123  Mass.  71;  25  Am.  Rep.  24;  Mc-  >  Button  v.  Window,  53  Vt.  430. 

Clellan  v.  Parker,  27  Mo.  162;  Wheeler  '  Baldwin  v.  Leonard,  39  Vt.  260;  94 

v.  Reed,  36 I1L  182;  Rushing  v.  Sebree,  Am.  Dec.  324. 

12  Bush,   198;  Winsor  v.  Griggs,   5  *  Paterson  v.  Gandasequi,  15  East, 

Cosh.  210;  Cotton  v.  Holliday,  69  HL  62;  Thomson  v.  Davenport,  9  Barn.  & 

176;  Maori  v.  Heffenan,  13  Johns.  58;  C.  78;  Winsor  v.  Griggs,  5  Cash.  210; 

Baldwin  v.  Leonard,  39  Vt  260;  94  Falkner  v.  Clark,  11  JR.  I.  278.     And 

Am.  Dec  324;  Farrell  v.  Campbell,  3  the  means  of  ascertaining  the  principal 

Ben.  8;  Nixon  v.  Downey,  49  Iowa,  is  not  sufficient,  there  must  be  actual 

166;  Jones  v.  Ins.  Co.,  14  Conn.  501;  knowledge:  Cobb  v.  Knapp,  71  N.  Y. 

Hall  v.  Bradbury,  40  Conn.  32;  Yough-  348;  27  Am.  Rep.  51.    As,  for  instance, 

iogheny  Iron  Co.  v.  Smith,  66  Pa.  St.  the  case  of  an  auctioneer;  from  the 

340;  York  Co.  Bank  v.  Stein,  24  Md.  nature  of  the  trade  it  is  known  that 

477;  Wolfley  v.  Rising,  8  Kan.  297;  he  is  merely  an  agent,  yet  he  is  person- 

Pentz  v.  Stanton,  10  Wend.  271;  25  ally  bound  where  he  does  not  disclose 

Am  Dec.  558;  Newhall  v.  Dunlap,  14  his  principal:   Story  on  Agency,  sec 

Me.  180;  31  Am.  Dec.  45;  Bank  of  267. 

British  North  America  v.  Hooper,  5  6  Hutchinson  v.  Wheeler,  3  Allen, 

Gray,  567;  66  Am.  Dec.  390;  Chand-  577. 
Urj>.  Coe,  54  N.  H.  567;  Brent  v. 
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he  has  dealt,  at  his  election/  provided  nothing  has  oc- 
curred in  the  mean  time  to  alter  the  relations  of  the  parties, 
or  the  creditor  has  not  heen  guilty  of  laches.1  But  if 
after  knowing  all  the  facts  he  elects  to  hold  the  agent,  he 
cannot  afterwards  proceed  against  the  principal.8  Where 
the  vendor  at  the  time  of  the  sale  knows  the  principal, 
and  that  the  buyer  is  a  mere  agent,  and  gives  credit  to 
the  agent,  he  cannot  afterwards  resort  to  the  principal.4 
There  must,  however,  be  actual  knowledge  by  the  vendor 
who  the  principal  is;  merely  having  the  means  of  ascer- 
taining him  is  not  enough;6  nor  is  it  sufficient  that  the 
seller  knew  that  the  buyer  was  an  agent,  if  he  did  not 
know  who  the  principal  was.*    Evidence  of  a  usage  of 

1  Kingsley  v.  Davis,  104  Mass.  178;  62;  Raymond  t>.  Crown  Mills,  2  Met 
Upton  v.  Gray,  2  Me.  373;  Raymond  324;  Paige  v.  Stone,  10  Met.  160; 
t>.  Crown  Mills,  2  Met.  324;  Clea-  Hyde  r.  Paige,  9  Barb.  151;  Mary- 
land v.  Walker,  11  Ala.  1059;  Green  land  Coal  Co.  v.  Edwards,  4  Hun,  434. 
v.  Skeel,  2  Hun,  485;  Carney  v.  6  Raymond  v.  Crown  and  Eagle 
Dennison,  15  Vt.  400;  Coleman  v.  Mills,  2  Met  324;  contra,  Lyon  a 
First  National  Bank,  53  N.  Y.  388;  Williams,  5  Gray,  557. 
Meeker  v.  Claghorn,  44  N.  Y.  349;  *  Thomson  v.  Davenport,  9  Barn,  & 
Paterson  v.  Gandaseaui,  15  East,  62;  C.  78.  In  this  leading  case  Lord  Ten- 
French  v.  Price,  24  Pick.  13;  Lovell  terden  said:  "I  take  it  to  be  a  gen- 
v.  Williams,  125  Mass.  439;  Carroll  v.  eral  rule  that  if  a  person  sells  goods 
8t  Johns  Soc,  125  Mass.  565;  Hyde  (supposing  at  the  time  of  the  contract 
v.  Wolf,  4  La.  234;  23  Am.  Dec.  484;  he  is  dealing  with  a  principal),  but 
Beebee  v.  Robert,  12  Wend.  413;  27  afterwards  discovers  that  the  person 
Am.  Dec  132;  Episcopal  Church  v.  with  whom  he  has  been  dealing  is  not 
Wiley,  2  Hill  Ch.  584;  30  Am.  Dec  the  principal  in  the  transaction,  bat 
386;  Merrill  v.  Kenyon,  48  Conn.  314;  agent  for  a  third  person,  though  he 
40  Am.  Rep.  174.  As  to  what  is  an  may  in  the  mean  time  have  debited 
election  is  a  question  for  the  jury:  the  agent  with  it,  he  may  afterwards 
Gardner  v.  Bean,  124  Mass.  347.  And  recover  the  amount  from  the  real 
see  Perkins  v.  Cady,  111  Mass.  318;  principal,  subject,  however,  to  this 
Bevmer  v.  Bonsall,  79  Pa.  St  298;  qualification:  that  the  state  of  the  ao- 
Coleman  v.  First  National  Bank,  53  count  between  the  principal  and  the 
N.  Y.  388;  Cobb  v.  Enapp,  71  N.  Y.  agent  is  not  altered  to  the  prejudice  of 
348;  27  Am.  Rep.  51.  If  he  proceeds  the  principal  On  the  other  hand,  if, 
against  the  agent  knowing  all  the  facts,  at  the  time  of  the  sale,  the  seller  knows 
he  cannot  afterwards  resort  to  the  prin-  not  only  that  the  person  who  is  nom- 
cipal:  Jones  v.  iEtnalns.  Cc,  14  Conn,  inallv  dealing  with  him  is  not  princi- 
501 ;  Kingsley  v.  Davis,  104  Mass.  178.  pal,  but  agent,  and  also  knows  who  the 

*  Rathbone  v.  Tucker,  15  Wend,  principal  really  is,  and  notwithstand- 
488;  Thomas  v.  Atkinson,  38  Ind.  248;  ing  all  that  knowledge,  chooses  to  make 
Hooper  v.  Robinson,  98  U.  S.  528;  the  agent  his  debtor,  dealing  with  him, 
Story  on  Agency,  sec  449.  and  him  alone,  then,  according  to  the 

•  King&ley  v.  Davis,  104  Mass.  178;  cases  of  Addison  v.  Gandasequi,  and 
Cobb  r.  Knapp,  71  N.  Y.  348;  27  Am.  Patterson  r.  Gandasequi,  the  seller  can- 
Rep.  51.  not  afterwards,  on  the  failure  of  the 

4  Paterson  v.  Gandasequi,  15  East,    agent,  turn  round  and  charge  the  prin- 
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trade  that  a  person  purchasing  for  an  undisclosed  prin- 
cipal is  personally  liable  is  admissible.1    But  a  usage  to 

exonerate  an  agent  signing  a  contract  in  his  own  name 
from  liability  is  inadmissible.2 

cipal,  having  once  made  hif  election  at  consenting  to  look  to  the  agent  only, 
the  time  he  had  the  power  of  choosing  and  is  thereby  precluded  from  looking 
between  the  one  and  the  other.  The  to  the  principal  But  there  are  cases 
present  is  a  middle  case.  At  the  time  which  establish  this  position,  that,  al- 
of  the  dealing  for  the  goods  the  plain-  though  he  debits  the  agent  who  has 
tiffs  were  informed  that  McKnne,  who  contracted  in  such  a  way  as  to  make 
came  to  them  to  buy  the  goods,  was  himself  personally  liable,  yet,  unless 
dealing  for  another,  — that  is,  that  he  the  seller  does  something  to  exonerate 
-was  an  agent, — but  they  were  not  in-  the  principal,  and  to  say  that  he  will 
formed  who  the  principal  was.  They  look  to  the  agent  only,  he  is  at  liberty 
bad  not,  therefore,  at  that  time  the  to  look  to  the  principal  when  that  prin- 
meana  of  making  their  election.  It  is  cipal  is  discovered.  In  the  present 
true  that  they  might,  perhaps,  have  case  the  seller  knew  that  there  was  a 
obtained  those  means  if  they  had  made  principal;  but  there  is  no  authority  to 
further  inquiry;  but  they  made  no  fur-  show  that  mere  knowledge  that  there 
ther  inquiry.  Not  knowing  who  the  is  a  principal  destroys  the  right  of  the 
principal  really  was,  they  had  not  the  seller  to  look  to  that  principal  as  soon 
power  at  that  instant  of  making  their  as  he  knowB  who  that  principal  is,  pro- 
election.  That  being  so,  it  seems  to  vided  he  did  not  know  who  he  was  at 
me  that  this  middle  case  falls,  in  sub-  the  time  when  the  purchase  was  orisi- 
atanoe  and  effect,  within  the  first  propo-  nally  made.  It  is  said  that  the  seller 
sition  which  I  have  mentioned,  —  the  ought  to  have  asked  the  name  of  the 
case  of  a  person  not  known  to  be  an  principal,  and  charged  him  with  the 
agent;  and  not  within  the  second,  price  of  the  goods.  By  omitting  to  do 
where  the  buyer  is  not  merely  known  so,  he  might  have  lost  his  right  to 
to  be  agent,  but  the  name  of  his  prin-  claim  payment  from  the  principal,  had 
cipal  is  also  known."  Mr.  Justice  Bay-  the  latter  paid  the  agent,  or  had  the 
ley  added:  ' '  Where  a  purchase  is  made  state  of  the  accounts  between  the  prin- 
by  an  agent,  the  agent  does  not  of  ne-  cipal  and  the  agent  been  such  as  to 
cessity  so  contract  as  to  make  himself  make  it  unjust  that  the  former  should 
personally  liable;  but  he  may  do  so.  be  called  upon  to  make  the  payment. 
If  he  does  make  himself  personally  But  in  a  case  circumstanced  as  this 
liable,  it  does  not  follow  that  the  prin-  case  is,  where  it  does  not  appear  but 
cipal  may  not  be  liable  also,  subject  to  that  the  man  who  has  had  the  goods 
tins  qualification:  that  the  principal  has  not  paid  for  them,  what  is  the 
shall  not  be  prejudiced  by  being  made  justice  of  the  case?  That  ho  should 
personally  liable  if  the  justice  of  the  pay  for  them  to  the  seller,  or  to  the 
case  is  that  he  should  not  be  person-  solvent  agent,  or  to  the  estate  of  the 
ally  liable.  If  the  plaintiff  has  paid  insolvent  agent  who  has  made  no  pay- 
the  agent,  or  if  the  state  of  accounts  ment  in  respect  of  these  goods.  The 
between  the  agent  here  and  the  prin-  justice  of  the  case  is,  as  it  seems  to 
cipal  would  make  it  unjust  that  the  me,  all  on  one  side;  namely,  that  the 
seller  should  call  on  the  principal,  the  seller  shall  be  paid,  and  that  the  buyer 
fact  of  payment  or  such  a  state  of  ao-  (the  principal)  shall  be  the  person  to 
counts  would  be  an  answer  to  the  pay  him,  provided  he  has  not  paid  any- 
action  brought  by  the  seller  where  he  tody  else." 

had  looked  to  the  responsibility  of  the  *  Humfrey  v.  Dale,  7  El.  &  B.  266; 

agent.    But  the  seller  who  knows  who  Fleet  v.  Murton,  L.  R.  7  Q.  B.  126; 

the  principal  is,  and  instead  of  debit-  Hutchinson  v.  Tatham,  L.  R.  S  Com. 

ing  the  principal  debits  the  agent,  is  P.  482. 

considered,  according  to  the  author-  *  Magee  v.  Atkinson,  2  Mees.  &  W. 

ttiee  which  have  been  referred  to,  as  440;  Truemant?.Loder,llAd.&E.5B9. 
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Illustrations. — One  whose  name  appears  on  a  store  sign  in 
the  name  of  a  firm,  in  buying  goods,  does  not  disclose  the  fact 
that  he  is  only  an  agent,  and  the  seller  supposes  him  to  be  a  part- 
ner. Held,  that  he  is  liable  for  the  price  of  the  goods:  Bartlett  v. 
Raymond,  139  Mass.  275.  In  an  action  by  R.  against  D.  for 
the  keeping  of  a  horse,  which  was  defended  on  the  ground  that 
the  horse  belonged  to  T.,  who  was  to  pay  for  his  keeping,  the 
judge  instructed  the  jury  that  if  R.'s  servant,  with  whom  the 
horse  was  originally  left,  "  understood  that  the  horse  was  there 
for  T.  as  TVs  horse,  and  at  his  charge,  and  that  T.  was  to  pay 
for  the  keeping,  R.  could  not  recover" ;  and  declined  to  instruct 
them  that  "  if  D.,  by  himself  or  his  agent,  left  the  horse  at  R.'s 
stable,  R.  could  recover  unless  D.  notified  him  to  look  to  T.  for 
pay,  and  R.  agreed  to  look  to  T.  for  pay."  Held,  that  R.  had 
no  ground  of  exception:  Randall  v.  Voane,  9  Gray,  408.  An 
authorized  agent  makes  a  promissory  note  in  form,  "  I  promise 
to  pay,"  etc.,  and  signs  as  agent  without  mentioning  his  prin- 
cipal. Held,  he  is  liable  as  maker  of  the  note,  notwithstanding 
the  fact  that  the  payee  knew  he  was  acting  as  such  agent  at  the 
time:  Collins  v.  Ins.  Co.,  17  Ohio  St.  215;  93  Am.  Dec.  612. 
A  man  called  upon  one  of  several  partners  to  purchase  hay,  say- 
ing that  he  was  purchasing  as  agent  for  another.  The  partner 
told  him  he  was  not  ready  to  sell  or  contract  hay  at  that  time; 
that  it  was  not  all  cut.  The  agent  left,  saying  that  he  would 
call  again.  He  called  again,  four  weeks  later,  when  the  first- 
mentioned  partner  was  absent,  and  purchased  the  hay  from  an- 
other partner  without  disclosing  his  agency.  Held,  that  he  was 
personally  liable,  and  that  his  former  conversation  with  the  first 
partner,  being  no  part  of  the  negotiation,  was  not  notice  to  the 
firm:  Baldwin  v.  Leonard,  39  Vt.  260;  94  Am.  Dec.  324. 

§  108.    Agent  may  Bind  Himself  Personally. — But  an 

agent  may  bind  himself  personally;  as,  by  an  express 
warranty  that  a  note  of  his  principal  is  genuine,1  or  by  a 
failure  to  disclose  that  he  is  acting  as  an  agent.8    "  There 


1  Wilder  v.  Cowles,  100  Mass.  487. 

2  Farrell  v.  Campbell,  3  Ben.  8; 
Welch  v.  Goodwin,  123  Mas*.  71;  25 
Am.  Rep.  24;  Bickford  v.  Bank,  42 
111.  238;  89  Am.  Deo.  436.  In  Holt 
v.  Ross,  54  N.  Y.  472,  13  Am. 
Rep.  615,  an  express  company  re- 
ceived a  draft  for  collection,  drawn 
upon  H.,  and  presented  and  collected 
it  without  disclosing  to  H.  that  it  was 
acting  as  agent.  The  payee's  indorse- 
ment had  Deen  forged,  and  H.  was 


afterwards  compelled  to  pay  the 
amount  to  the  payee.  It  was  held 
that  H.  was  entitled  to  recover  what 
he  had  paid  from  the  express  com- 
pany, because  it  had  not  disclosed 
its  agency.  "  The  express  company," 
said  Earl,  C,  "when  it  presented  the 
draft  to  the  plaintiffs  for  payment, 
and  received  payment,  did  not  dis- 
close its  agency;  therefore  it  is  liable, 
as  if  actually  principal  in  the  transac- 
tion.   It  was  so   decided   in   Canal 
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is  one  rule,"  says  Show,  C.  J.,  "  well  established  by  the 
authorities,  and  defined  with  a  good  deal  of  certainty.  It 
is  this,  that  although  an  agent  is  duly  authorized,  and 
although  he  might  avoid  personal  liability  by  acting  in 
the  name  and  behalf  of  his  principal,  still  if  by  the  terms 
of  his  contract  he  binds  himself  personally,  and  engages 
expressly  in  his  own  name  to  pay  or  perform  other  obli- 
gations, he  is  responsible,  although  he  describe  himself 
as  agent."1  The  rule  is  well  stated  by  Bramwell,  J.,  in  a 
late  English  case:2  "  A  person  who  is  acting  for  another, 
and  known  by  him  with  whom  he  deals  to  be  so  acting, 
may  and  will  be  personally  liable  if  he  contracts  as  a  prin- 
cipal, and  that  whether  he  contracts  by  word  of  mouth  or 
in  writing.  The  difference  is,  that  if  the  contract  is  by 
word  of  mouth,  it  is  not  possible  to  say,  from  the  agent 
using  the  words  'I'  and  'me/  that  he  meant  to  bind 
himself  personally;  whereas  if  the  contract  is  in  writing, 
signed  in  his  own  name,  and  speaking  of  himself  as  con- 
tracting, the  natural  meaning  of  the  words  is,  that  he  binds 
himself  personally,  and  accordingly  he  is  taken  to  do  so. 
It  is  well  settled  that  an  agent  is  responsible,  though 

Bank  v.  Bank  of  Albany,  1  Hill,  287.  was  not  enough;  and  it  was  not  the 

It  was  not  sufficient  that  the  defend-  duty  of  the  plaintiffs  to  inquire,  before 

ant  acted  as  agent;  to  shield  itself  from  paying,  whether  the  defendant  was 

liability,  it  should  have  disclosed  its  acting  as  principal  or  agent.    It  was 

agency.     Such  is  the  rule  as  to  all  the  duty  of  defendant,  if  it  desired  to 

agents.    To  shield   themselves  from  be  protected  as  agent,  to  have  given 

liability  for  their  acts,  they  must  give  notice  of  its  agency." 

the  names  of  their  principals.    Such  1  Simonds  v.  Heard,  23  Pick.  125; 

is  the  rule  in  reference  to  the  transfer  34  Am.  Dec.  41;  Barker  v.  Mechanics' 

of  negotiable  paper.    If  the  transferrer  Ins.  Co.,  3  Wend.  94;  Collins  v.  Butts, 

be  only  an  agent,  if  he  did  not  at  the  10  Wend.  399;  Chandler  v.  Coe,  54 

time  disclose  the  name  of  his  princi-  N.  H.  561;  Mills  v.  Hunt,  20  Wend, 

psl,  and  the  bill  or  note  proves  to  be  431 ;  Towle  v.  Hatch,  43  N.  H.  270; 

a  forgery,  he  is  personally  liable  for  Southard?.  Sturtevant,  109 Mass.  390. 

the   consideration   received:   Gurnev  "The  fact  that  the  contract  is  in  form 

v.  Womersley,  4  EL  ft  B.  133;  Morn-  the  personal  promise  of  C.   is  very 

son  v.  Carrie,  4  Duer,  79;  2  Parsons  strong,  if  not  conclusive,  evidence  that 

on  Notes,  sec  38.     It  matters  not  that  it  was   entered  that   he  should   be 

Ihe  general  business  of  the  express  bound  by  it":  Guernsey  v.  Cook,  117 

company  was   to   act   as  agent   for  Mass.  548;  Fullam  v.  Inhabitants,  9 

others.     It  could   have  owned   this  Allen,  1;  Morell  v.  Codding,  4  Allen, 

draft,  and  have  collected  it  as  princi-  403;  Fisher  v.  Haggerty,  36  HI.  128. 

paL    Knowledge  in  plaintiffs  that  de-  *  Williamson   v.  Barton,  31   L.  J. 

fendant  might  have  acted  as  agent  Exch.,  N.  S.,  174. 
Vol.  L— V 
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known  by  the  other  party  to  be  an  agent,  if  by  the  terms 
of  the  contract  he  makes  himself  the  contracting  party." 
So  an  agent  who  receives  freight  consigned  to  him  is 
personally  liable  for  the  charges, — on  the  broad  principle 
that  he  who  accepts  a  thing  which  he  knows  is  subject  to 
a  duty  or  charge  impliedly  contracts  to  take  the  duty 
and  charge  on  himself.1  But  it  is  otherwise  where  his 
agency  is  known,  and  there  is  no  stipulation  in  the  bill 
of  lading  that  the  consignee  shall  pay  freight.3 

Illustrations. — The  treasurer  of  a  club  agreed  to  rent  from 
the  plaintiff  a  piece  of  ground  for  the  use  of  the  club,  and  by 
an  agreement  in  writing  bound  himself  to  pay  the  rent.  Held, 
that  he  was  personally  liable:  Mc  Williams  v.  Willis,  1  Wash. 
(Va.)  199.  H.  was  working  for  F.  and  Sons  at  a  stipulated 
prico  per  diem,  and  was  employed  by  their  clerk  and  agent  to 
continue  working  after  hours  for  extra  compensation.    Held, 


1  Story  on  Agency,  sec.  274;  Boston 
•to.  R.  R.  Oo.  v.  Witcher,  1  Allen, 
407;  Falkenberg  v.  Clark,  11  R.  I. 
S78. 

1  Boston  etc  R.  R.  Co.  v.  Witcher, 
1  Allcu,  407,  where  the  law  is  thus 
•tatod  by  Bigelow,  C.  J.:  "The  cases 
in  which  an  agent  has  been  held  liable 
to  nay  the  freight  of  goods  consigned 
to  him  proceed  on  the  ground  that, 
by  the  terms  of  bills  of  lading,  as 
usually  drawn,  especially  in  cases  of 
transportation  by  water,  the  consignee 
is  to  pay  the  freight  In  other  words, 
the  carrier  undertakes  to  deliver  the 
property  to  the  consignee,  'he  pay- 
ing freight  for  the  same.'  Whoever 
accepts  delivery  under  such  a  bill  of 
ladiu£,  contracts,  by  implication,  to 
pay  the  freight  due  on  them;  and  if 
the  name  of  tno  agent  only  is  inserted 
in  the  bill,  without  any  designation  of 
the  character  or  capacity  as  agent  for 
another  in  which  he  receives  the  goods, 
he  is  liable  individually  for  the  freight, 
because  he  thereby  becomes  an  origi- 
nal contractor  to  pay  therefor.  These 
eases  rest  on  the  principle  that  he  who 
accepts  a  thing  which  he  know*  to  be 
subject  to  a  duty  or  charge,  for  which 
he  is  expected  to  pay,  thereby  con- 
tracts by  implication  to  take  the  duty 
or  charge  on  himself:  Cock  <\  Taylor* 
13  Katt,  aW;  WUson  tv   Kymer,   1 


Man.  &  S.  157;  Dougal  v,  Kemble,  3 
Bing.  383;  Amos  v.  Temperly,  8  Mees. 
&  W.  798.  But  no  case  can  be  found 
which  goes  the  length  of  holding  that 
an  agent  is  liable  for  the  freight  of 
goods  sent  to  and  received  by  him, 
when  his  agency  is  known  to  the  car- 
rier at  the  time  of  the  delivery  of  the 
goods,  and  when  there  is  no  stipula- 
tion in  the  contract  of  transportation 
by  which  the  consignee  is  to  pay  the 
freight.  In  such  a  case,  the  essential 
elements  of  a  contract  are  wanting. 
There  is  nothing  from  which  an  intent 
on  the  part  of  the  shipper  or  carrier 
to  charge  the  agent,  or  an  agreement 
by  the  agent  to  pay  the  freight,  can  be 
inferred.  A  mere  naked  consignment 
to  an  agent  does  not  make  him  liable 
for  the  freight,  where  the  agency  is 
known,  and  there  is  no  stipulation  that 
the  consignee  shall  pay  freight.  In 
the  case  at  bar,  there  is  nothing  to 
show  that  there  was  any  way-bill  or 
other  document  by  which  the  defend- 
ant, as  consignee,  was  to  pay  freight 
on  the  granite  which  the  plaintiffs 
transported.  It  was  carried  by  them 
for  a  principal  whom  they  knew,  and 
it  was  delivered  to  the  defendant  with 
a  full  knowledge  that  he  received  it 
only  as  agent,  and  without  any  implied 
agreement  that  he  would  be  personally 
Uahie  therefor." 
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that  the  promise  to  pay  extra  was  an  express  undertaking 
on  the  part  of  the  agent;  and  that  the  suit  was  properly 
brought  against  him  to  recover  it:  Fisher  v.  Haggerty,  36  111. 
128.  The  defendant,  who  was  the  agent  of  one  S.,  the  general 
agent  of  a  steamship  company,  sold  to  the  plaintiff  a  passage 
ticket,  disclosing  the  name  of  his  principal.  By  its  terms  the 
ticket  was  good  for  one  year.  It  was  further  agreed  that  if  the 
ticket  should  be  returned  unused  within  that  time,  the  money 
paid  therefor  should  be  refunded.  Before  the  expiration  of  the 
year  the  plaintiff  told  the  defendant  that  the  ticket  could  not 
be  used  until  a  certain  time  after  the  expiration  of  the  year, 
and  asked  if  it  would  hold  good  until  then.  The  defendant 
said  that  it  should,  and  that  if  it  was  not  then  used  he  would 
refund  the  money.  The  ticket  was  not  used  within  the  time, 
and  was  afterwards  returned  to  the  defendant,  who  promised 
to  refund  the  money,  but  did  not  do  so.  Heldf  in  an  action  for 
money  had  and  received,  that  the  above  facts  warranted  a 
finding  that  the  defendant  personally  promised  to  refund  the 
money;  and  that  the  return  of  the  ticket  was  a  sufficient  con- 
sideration for  such  a  promise:  Coggins  v.  Murphy,  121  Mass. 
166. 

§  109.  Notice  to  Agent  not  to  Pay  over  Honey  to  Prin- 
cipal. — An  agent  who  receives  money  from  his  principal 
may  be  notified  by  the  payor  not  to  turn  it  over;  and  if 
such  notice  is  given  before  he  pays  it  over  he  will  be  per- 
sonally liable.1  On  the  other  hand,  if  before  the  notice 
he  has  in  good  faith  paid  over  the  money  to  his  principal 
he  will  not  be  liable.2  It  is  necessary,  however,  that  the 
payor  should  have  a  legal  right  to  recall  the  money,8  and 
that  the  state  of  accounts  between  principal  and  agent 
shall  not  in  the  mean  time  have  changed.4 

1  Boiler  v.  Harrison,  1  Cowp.  566;  v.  Underwood,  55  111.  475.    But  aliier 

Mowatt  «.   McLelan,   1  Wend.   173;  if  the  money  has  been  obtained  by  the 

Hearsey  v.  Pruyn,  7  Johns.  179;  La  agent  illegally  by  compulsion  or  ex- 

Farge  v.  Kneeland,  7  Cow.  456;  Gar-  tortion:   Frye  v.   Lockwood,  4  Cow. 

bad  v.  Salem  Bank,  9  Mass.  408;  6  456;  Elliott  v.  Swartwont,  10  Pet.  187. 

Am.  Bee  86;  Duffy  v.  Bnchannan,  1  Or  his  authority  to  receive  it  was  void, 

Paige,   453;  White  v.  Coleman,   127  and  he  knew  it  to  be  so:   Story  on 

Mass.   34;   Elliott  v.  Swartwont,    10  Agency,  sec.  301. 

Pet  137.  *  Bank  of  United  States  v.  Bank  o! 

*  Langley  v.  Warner,  1  Sand.  209;  Washington,  6  Pet.  8;  Mowatt  v.  Mo 

Mowatt  v.  McLelan,   1  Wend.    173;  Lelan,  1  Wend.  173;  Colvin  v.  Hoi- 

Elliott  v.  Swartwont,  10  Pet.  137;  Mc-  brook,  2  N.  Y.  126. 

Donald  «.  Napier,  14  Ga.  89;  Unchurch  *  Story  on  Agency,  sec.  300. 
v.  Norsworthy,  15  Ala.  705;  Shipherd 


§110 


PRINCIPAL  AND  AGENT. 


180 


§  1 10.    Liability  of  Agent  Acting  without  Authority.  — 

An  agent  acting  without  authority — as,  for  example,  mak- 
ing a  contract  as  the  agent  of  his  principal,  which  is  not 
binding  on  his  principal  because  he  was  not  authorized 
— is  liable  in  damages  to  the  person  dealing  with  him  on 
the  faith  that  he  possessed  the  authority  assumed.1  There 
are  decisions  which  hold  the  agent  personally  bound  by 
the  contract  which  he  makes  without  authority  in  the 
name  of  another,2  But  the  correct  view  is,  that  the  agent's 
liability  is  upon  the  implied  warranty  of  authority  or  a 
special  action  on  the  case.8  By  any  other  rule,4  "  courts 
would  often  make  contracts  for  parties  which  neither  in- 
tended nor  would  have  consented  to  make.  The  contract, 
if  binding  upon  one  party,  must  be  binding  upon  both, 


1  Baltzen  v,  Nicolay,  63  N.  T.  467; 
Collent?. Wright,  8M.&E  647;  White 
t>.  Madison,  26  N.  Y.  117;  Jefts  v. 
York,  4  Cush.  371;  60  Am.  Deo.  791; 
Johnson  v.  Smith,  21  Conn.  627;  Noyes 
v.  Loring,  66  Me.  408;  McCnrdy  v. 
Rogers,  21  Wis.  197;  Bartlett  v. 
Tucker,  104  Mass.  336;  6  Am.  Rep. 
240;  Randell  v.  Trimen,  18  Com.  B. 
786;  Downman  v.  Jones,  9  Jur.  464; 
Pitman  v.  Kitner,  6  Blackf.  260;  33 
Am.  Dec.  469;  Silliman  v.  Fredericks- 
burg R.  R.  Co.,  27  Gratt.  119;  Palmer 
v,  Stephens,  1  Denio,  471;  Lander  v. 
Castro,  43  Cal.  497;  Ballou  v.  Talbot, 
16  Mass.  461;  8  Am.  Dec.  146;  San- 
born v.  Neal,  4  Minn.  126;  77  Am. 
Dec.  602.  But  cUUer  as  to  a  public 
agent:  McCnrdy  v.  Rogers,  21  Wis. 
197;  Sanborn  v.  Neal,  supra.  "  In  our 
opinion,  the  weight  of  authority  is  de- 
cided by  that  one  who,  without  author- 
ity, executes  an  instrument  in  the  name 
of  another,  whose  name  he  puts  to  it, 
and  adds  his  name  only  as  agent  for  that 
other,  cannot  be  treated  as  a  party  to 
that  instrument  and  be  sued  upon  it, 
unless  it  be  shown  that  he  was  the  real 

principal An  action  in  the 

nature  of  an  action  on  the  case  lay 
against  defendant  for  falsely  assuming 
authority  to  act  as  agent ":  Sheffield  v. 
Ladue,  16  Minn.  388;  10  Am.  Rep.  146. 

»  Weare  v.  Gove,  44  N.  H.  196;  Graf- 
ton Bank  v.  Flanders,  4  N.  H.  239; 
Underbill  v.  Gibson,  2  N.  H.  362;  9 


Am.  Dee.  88;  Mitchell  v.  Haxen,  4 
Conn.  496;  10  Am.  Dec  169;  Hampton 
v.  Speckenagle,  9  Serg.  ft  R.  212;  11 
Am.  Dec.  706;  Gillaspie  v.  Wesson,  7 
Port.  464;  31  Am.  Dec  716;  Brown  v. 
Johnson,  12  Smedes  ft  M.  398;  61  Am. 
Dec  118;  Keener  v.  Harrod,  2  M<L  63; 
66  Am.  Dec.  706.  To  this  effect  were 
several  early  New  York  cases:  Dusen- 
bury  v.  Ellis,  3  Johns.  Cas.  70;  2  Am. 
Dec  144;  White  v.  Skinner,  13  Johns. 
307;  7  Am.  Dec  381;  Rossiter  v.  Rossi- 
ter,  8  Wend.  494;  24  Am.  Dec  62; 
Collins  v.  Allen,  12  Wend.  366;  27  Am. 
Dec  130;  and  other  cases  cited  in 
White  v.  Madison,  26  N.  Y.,117.  But 
these  early  cases  are  now  overruled: 
See  Walker  v.  State  Bank,  9  N.  Y. 
682,  and  Brightley  s  note  686;  Dung 
v.  Parker,  62  N.  Y.  499;  Baltzen  v. 
Nicolay,  63  N.  Y.  467. 

1  Cases  ante;  Polhill  v.  Walter,  3 
Barn,  ft  Adol.  114;  Abbey  v.  Chase,  6 
Cush.  64;  Bush  t?.  Cole,  28  N.  Y.  261; 
84  Am.  Dec  343;  Harper  v.  Little,  2 
Greenl.  14;  11  Am.  Dec  26;  Stetson 
t>.  Patten,  2  GreenL  368;  11  Am.  Dec 
HI;  Long  v.  Colburn,  11  Mass.  97;  6 
Am.  Dec  160;  Trowbridge  v.  Scudder, 
11  Cush.  87;  Draper  v.  Massachusetts 
Co.,  6  Allen,  339;  Sherman  v.  Fitch, 
98  Mass.  63;  Duncan  v.  Niles,  32  DL 
632;  83  Am.  Dec  293;  Sheffield  t*. 
Ladue,  16  Minn.  388;  10  Am.  Rep.  145. 

4  Selden,  J.,  in  White  v.  Madison, 
26  N.  Y.  117. 
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and  where  burdensome  conditions  precedent  were  to  be 
performed  by  the  party  contracting  with  the   assumed 
agent,  before  performance  could  be  demanded  of  the  other 
party,  or  where  the  agent  should  undertake  to  sell,  lease,  or 
mortgage  the  property  of  the  assumed  principal,  or  where 
credit  should   be  given  which  the  responsibility  of  the 
agent  would  not  justify,  great  injustice  might  result  from 
such  a  rule.     In  those  cases,  and  I  think  in  all  cases  where 
one  pretending  to  be  an  agent  has  contracted  as  such 
without  authority  from  the  principal,  the  party  contracted 
with,  on  learning  the  facts,  must  have  the  right  to  repu- 
diate the  contract,  and  to  hold  the  assumed  agent  im- 
mediately responsible  for  damages,  without  waiting  for 
the  time  when  an  action  might   be  maintained  on  the 
contract  itself;  and  the  damages  must  be  measured,  not 
by  the  contract,  but  by  the  injury  resulting  from  the 
agent's  want  of  power.    Whenever  a  person  enters  into  a 
contract  as  agent  for  another,  he  warrants  his  own  author- 
ity, unless  very  special  circumstances  or  express  agree- 
ment relieve  him  from  that  responsibility.1    An  action 
upon  such  warranty  must  always  be  appropriate  where 
personal  liability  attaches  to  an  agent  in  consequence  of 
his  contracting  without  authority.     In  such  action   the 
plaintiff  would  be  relieved  from  the  necessity  of  showing 
performance  of  conditions  precedent,  and  from  the  delay 
which  the  terms  of  the  contract  might  require,  if  the 
remedy  were  limited  to  an  action  on  the  contract;  and  if 
special  damages  should  be  incurred  in  consequence  of  the 
agent's  failure  to  bind  his  principal,  such  as  the  costs  of 
an  unsuccessful  action  against  the  principal  to  enforce  the 
contract,  they  might  be  recovered."2    And  he  is  liable, 

_  *  Sjnout «.  Hbery,  10  Mees.  &  W.  9,  tract  in  the  name  of  the  latter,  is  not 
*Xa  t  - V'  Walter»  3  Bani.  &  Adol.  personally  liable  on  the  covenants  in 
114;  Jenkins  v.  Hutchinson,  13  Ad.  &    the  deed  or  on  the  promise  in  the  sim- 


lok    o^r  ^'ko eft8rYo*M0Oush.  pie  contract,   unless  it    contain   apt 

iftA                   Story  ^  Ag0110^  worda  to  uind  him  personally,  and  the 

"**^3™              .  only  remedy  against  him  is  an  action 

^^     :!?  without  authority,  as-  on  the  case  for  falsely  assuming  anthor- 

*SZ1  Iitw?^6?*  of  »&°ther,  and  ity  to  act  as  agent:  Duncan  v.  Nile* 

mkm  either  a  deed  or  a  simple  con-  32 I1L  532;  83  Am.  Dec  293. 
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even  though  he  bona  fide  believed  at  the  time  that  he  had 
authority.1  This  statement,  though  found  in  many  of  the 
cases,  is  too  broad.  The  better  test,  according  to  a  late 
author,2  is,  whether  the  agent  has  stated  as  true  what  he 
did  not  know  to  be  true,  omitting  at  the  same  time  to  give 
such  information  to  the  other  contracting  party  as  would 
enable  him  equally  with  himself  to  judge  as  to  the  author- 
ity under  which  he  proposed  to  act.8  Therefore  where 
the  authority  of  the  agent  has  been  revoked  by  the  death 
of  his  principal,  unknown  to  both  parties,  the  agent  is  not 
liable.4  And  to  render  the  agent  liable,  the  unauthorized 
contract  must  have  been  such  a  one  as  could  have  been 
enforced  against  the  principal  had  it  been  authorized  by 
him.*  Where  he  acts  under  a  public  statute,  the  person 
with  whom  he  deals  will  be  held  to  a  knowledge  of  the 
powers  it  confers,  and  consequently  is  presumed  to  know 


1  Collen  v.  Wright,  8  El.  &  B.  647, 
and  cases  cited  ante;  Story  on  Agency, 
sec.  264;  Smout  v.  Ilbery,  10  Mees.  & 
W.  1;  Jefts  v.  York,  10  Cush.  392; 
Bank  of  Hamburg  v.  Wray,  4  Strob. 
87;  51  Am.  Dec.  659;  Dale  v.  Donald- 
son Lumber  Co.,  48  Ark.  188;  3  Am. 
8t.  Rep.  224. 

1  Evans  on  Agency,  303. 

8  "  One  assuming  to  act  as  agent  for 
another  without  authority  does  not 
necessarily  render  himself  liable.  It 
is  when  he  knowingly  or  carelessly  as- 
sumes to  act  without  being  authorized, 
or  conceals  the  true  state  of  his  au- 
thority, and  falsely  leads  the  party 
with  whom  he  thus  contracts  to  repose 
in  his  authority,  that  he  may  be  liable. 
If  he  enters  into  the  contract  in  the 
name  and  as  the  agent  of  another,  and 
does  it  honestly,  fully  disclosing  all  the 
facts  touching  the  authority  under 
which  he  acts,  so  that  the  one  con- 
tracted with,  from  such  information  or 
otherwise,  is  fully  informed  of  the  au- 
thority possessed  or  claimed  by  him, 
he  is  not  liable  on  the  ground  of  deceit 
or  for  misleading  the  other  party.  It 
is  material  in  such  cases  that  the  party 
complaining  of  a  want  of  authority  in 
the  agent  should  be  ignorant  of  the 
truth  touching  the  agency.    If  he  has 


a  full  knowledge  of  the  facts,  or  if 
such  facts  as  fairly  and  fully  put  him 
upon  inquiry  for  them,  and  be  fails 
to  avail  himself  of  such  knowledge  or 
the  means  of  knowledge  reasonably 
accessible  to  him,  he  cannot  say  that 
he  was  misled,  simply  on  the  ground 
that  the  party  assumed  to  act  as  agent, 
without  authority  in  the  absence  of 
fraud  ":  Newman  v.  Sylvester,  42  Ind. 
106;  Aspinwall  v.  Torrance,  1  Lans. 
381;  Tiller  v.  Spradley,  39  Ga.  35; 
Carriger  v.  Whittington,  26  Mo.  311; 
72  Am.  Dec.  212;  McCubbin  v.  Gra- 
ham, 4  Kan.  397;  Ogden  v.  Raymond, 
22  Conn.  379;  58  Am.  Dec.  429. 

4  Smout  v.  Dbery,  10  Mees.  &  W.  1. 

6  Baltzen  v.  Nicolay,  53  N.  Y.  467; 
Dune  v.  Parker,  52  N.  Y.  494.  A, 
falsely  representing  himself  as  author- 
ized by  B,  made  a  parol  contract  for 
the  leasing  of  B's  store  to  C  for  the 
term  of  two  years.  C  thereupon  in- 
curred expense  in  procuring  fixtures 
for  the  store.  Held,  that  the  contract, 
being  void  by  the  statute  of  frauds,  was 
not  enforceable  against  B  if  A  had  the 
authority,  and  A  was  not  liable  in 
damages:  Dung  v.  Parker,  52  N.  Y. 
494;  Bozza  v.  Rowe,  30  111.  198;  83 
Am.  Dec  184;  McKubin  v.  Clarkson, 
6  Minn.  247. 


183       DUTIES  AND  LIABILITIES  TO  THIRD  PERSONS.      §  110 

that  the  agent  was  exceeding  his  authority.1  And  if  the 
principal  is  liable,  notwithstanding  the  agent's  want  of 
authority,  no  action  will  lie  against  the  agent.8  Thus,  for 
example,  if  the  principal  afterwards  ratify  his  unauthor- 
ized act.  "  If  his  employers  ratify  his  unauthorized  act 
in  signing  their  name,  the  signature  becomes  theirs,  and 
the  note  becomes  theirs  when  executed,  for  the  ratification 
relates  back  to  the  execution.  The  plaintiffs  have  got 
what  they  bargained  for,  and  have  no  longer  any  cause 
of  action  for  damages  against  the  agent.  This  would  not 
hold  good  of  course  in  cases  in  which  such  suit  for  dam- 
ages had  been  brought  before  ratification,  nor  in  any  cases 
in  which  injury  had  resulted  to  plaintiffs  from  defendant's 
act  before  ratification,  or  in  which  the  effect  of  making  the 
ratification  thus  relate  back  would  be  to  put  the  plaintiffs 
in  a  worse  position  than  they  would  otherwise  have  been 
in  in  consequence  of  such  unauthorized  act  of  defendant."8 
So  one  who  induces  another  to  exceed  his  authority  can- 
not hold  him  personally  liable  on  the  unauthorized  con- 
tract.4 

1  McCnrdy  v.  Rogers,  21  Wis.  197;  expected  to  obtain,  and  all  that  the 

91  Am.  Dec.  468.  defendant  undertook  to  give.     What 

*  Landon  v.  Proctor,  39  Vt  78.     An  injury,  then,  has  ho  sustained?    The 

agent  of  a  corporation  was  authorized  notes  cannot  be  at  once  binding  upon 

to  sign  "all  notes  and  business  paper  the  corporation  and  the  agent.    The 

of  the  corporation."    He  gave  accom-  representation  of  the  agent's  authority 

modation  notes  for  other  purposes  in  to  give  them  for  the  company,  whether 

the  corporation's  name,  which  passed  made  expressly  or  merely  implied  from 

into  the  hands  of  a  bona  fide  holder  for  the  mode    of   signature,   was  conse- 

value.       Held,    notwithstanding    his  quently  immaterial.      The  tort  of  an 

want    of   authority,    the   corporation  agent  who  has  falsely  assumed  au- 

was  liable  on  the  notes,  and  the  agent  thority  which  he  did  not  have  'is  a 

could  not  be  sued:  Bird  v.  Daggett,  97  proper  subject  for  special  action,  in 

Mass.  494.     "The  plaintiff,"  said  the  which  damages  will  be  recovered  ac- 

court,  "as  a  bona  fide  holder  for  value  of  cording    to    the    injury    sustained': 

notes  taken  before  maturity,  can  re-  Ballou  v.  Talbot,  16  Mass.  4C1;  8  Am. 

cover  against  the  corporation,  notwith-  Dec.  146.     The  measure  of  damages  is 

standing  any  want  of  authority  of  the  not  necessarily  the  precise  amount  of 

agent  to  execute  these  particular  notes  the  notes.     Where,  as  in  the  present 

for  the  purposes  for  which  they  were  case,  the  plaintiff  has  suffered  nothing, 

given.      For  the  defendant  was  ex-  he  can  recover  nothing." 

pressly  authorized  '  to  sign  all  notes  *  Sheffield  v.  Ladue,  16  Minn.  388; 

and  business  paper  of  the  company.'  10  Am.  Rep.  145. 

The  plaintiff^  therefore,  in  valid  notes  i  Aspinwall  v.   Torrance,    1  Lans. 

against  the  corporation,  has  all  that  he  381. 
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§  111.    Agent  not  Liable  Penonally  for  Torts. — An 

agent  who,  in  the  discharge  of  his  duties,  is  guilty  of  an 
act  of  negligent  omission,  whereby  another  person  is  in- 
jured, is  not  personally  responsible.  "The  maxim  respon- 
deat superior  prevails;  the  principal  is  liable  for  the 
injury,  and  the  agent  is  then  liable  to  the  principal  for 
damages  which  the  latter  may  have  sustained.'11  An 
agent  or  servant  who,  acting  by  his  master's  direction, 
and  without  knowing  of  any  wrong,  or  being  guilty  of 
gross  negligence  in  not  knowing  of  it,  assists  the  master 
in  disposing  of  property  which  the  latter  has  no  right  to 
dispose  of,  is  not  thereby  rendered  liable  for  a  conversion 
of  the  property.1  And  an  agent  is  not  personally  liable 
for  the  negligence  or  misfeasance  of  those  whom  he  has 
retained  for  the  service  of  his  principal  by  his  consent  or 
authority;  unless,  indeed,  the  particular  acts  are  done  by 
the  orders  or  directions  of  the  agent.3 


Illustrations.  — An  agent  of  a  factor  fails  to  transmit  the 
orders  of  a  third  person  to  his  principal,  as  to  the  sale  of  cot- 
ton consigned  by  such  third  person  to  his  principal.  He  is  not 
liable  personally  to  the  third  person:  Reid  v.  Humber,  49  Ga. 
207.  An  agent  having  the  care  of  real  estate  for  a  non-resident 
owner  neglected  to  keep  the  floor  of  one  of  his  buildings  in  re- 
pair, whereby  a  person  rightly  there  was  injured.    Held,  that 


1  Wharton  on  Agency,  sec.  535. 
"If  third  persona  are  injured  by  the 
neglect  of  a  known  agent,  the  role  is 
respondeat  superior,  and  generally  the 
action  most  be  brought  against  the 
principal:  Denny  v.  Manhattan  Co., 
2  Denio,  116;  5  Denio,  115.  The  role, 
it  is  believed,  is  universal  that  a 
known  agent  is  not  responsible  to 
third  persons  for  acts  done  by  him  in 
pursuance  of  an  authority  rightfully 
conferred  on  him.  The  very  notion 
of  an  agency  proceeds  upon  the  sup- 
position that  what  a  man  may  law- 
fully do  by  a  substitute,  when  per- 
formed, is  done  by  himself,  and  the 
individuality  of  the  agent,  so  far,  is 
merged  in  that  of  the  principal.    It 


is  also  settled,  if  anything  can  be  es- 
tablished as  authority,  that  an  agent 
is  not  liable  to  third  persons  for  an 
omission  or  neglect  of  duty  in  the 
matter  of  his  agency,  but  that  the 
principal  is  alone  responsible":  Colvin 
v.  Holbrook,  2  N.  Y.  129;  Hail  v. 
Lauderdale,  46  N.  Y.  70;  Henshaw  v. 
Noble,  7  Ohio  St.  231;  Montgomery 
Bank  v.  Albany  Bank,  7  N.  Y.  459; 
Brown  Paper  Co.  v.  Dean,  123  Mass. 
267;  Dayton  v.  Pease,  4  Ohio  St.  80; 
Nussbaum  v.  Heilbron,  63  Ga.  312; 
Brown  v.  Lent,  20  Vt  533;  Labadie 
v.  Hawley,  61  Tex.  177;  48  Am.  Bep. 
278 

*  Leuthold  v.  Fairchild,  35  Minn.  99. 

9  Story  on  Agency,  sec  313. 


185       DUTIES  AND  LIABILITIES  TO  THIRD  PERSONS.      §  112 

the  agent  was  not  personally  liable:  Ddaney  v.  Rochereau,  34 
La.  Ann.  1123;  44  Am.  Rep.  466.1 

§  112.  Exceptions. — But  to  this  rule  there  are  excep- 
tions: 1.  Where  the  agent  is  not  merely  acting  as  the 
hand  of  the  principal,  but  is  invested  with  authority  to 
act  in  the  matter  according  to  his  discretion.2  The  sale 
of  stolen  property  of  another  by  an  agent  for  the  benefit  of 
his  principal  evidences  conversion;  and  to  make  the  agent 
liable,  it  is  not  necessary  that  he  use  the  proceeds  for  his 
own  benefit.8    2.  Where  the  agent's  act  is  one  of  negli- 

1  "The  theory," said  the  court,  "on  formance  of   duties  devolving   upon 
which  the  suit  rests  is,  that  agents  him  purely  tram  his  agency,  since  he 
are  liable  to  third  parties  injured  for  cannot,  as  agent,  be  subject  to  any 
their   non-feasance.      In   support   of  obligations  toward  third  persons  other 
that  doctrine,  both  the  common  and  than  those  of  bis    principal.     Those 
tiie  civil  law  are  invoked.    At  com-  duties  are  not  imposed  upon  him  by 
mm  law,  an  agent  is  personally  re-  law.    He  has   agreed  with   no  one, 
sponsible  to  third  parties  for  doing  except  his  principal,  to  perform  them, 
something  which   he   ought   not   to  In  failing  to  do  so,  he  wrongs  no  one 
Lave  done,  but  not   for   not   doing  but  his  principal,  who  alone  can  hold 
something  which  he  ought  to  have  him  responsible.    The  whole  doctrine 
dope,  the    agent   in  the  latter  case  on  that   subject    culminates    in    the 
being   liable  to  his   principal   only,  proposition,  that  wherever  the  agent's 
For  non-feasance,  or  mere  neglect  in  negligence,    consisting    in    his    own 
the  performance  of  duty,  the  respon-  wrong-doing,  therefore  in  an  act,  eli- 
gibility therefor  must  arise  from  some  rectly  injures  a  stranger,  then  such 
express  or  implied  obligation  between  stranger  can  recover  from  the  agent 
particular  parties  standing  in  privity  damages   for    the    injury:    Story  on 
of  law  or  contract  with  each  other.  Agency,  308,  309;  Story  on  Bailments, 
No  man  is  bound  to  answer  for  such  166;  Shearman  and  Redfield  on  Negli- 
violation  of  duly  or  obligation  except  gence,  111,  112,  ed.  1874;  Evans  on 
to  those   to  whom   he   has   become  Agency,  notes   by  Ewell,   437,   438; 
directly  bound  or  amenable  for  his  Wharton  on  Negligence,  78,  83,  535, 
conduct.     Every  one,   whether  he  is  780.     It  is  an  error  to  suppose  that 
principal  or  agent,  is  responsible  di-  the  principle  of  the  civil  law  on  the 
rectly  to  persons  injured  by  his  own  liability  of  agents  to  third  persons  is 
negligence    in    fulfilling    obligations  different  from  those  of  the  common 
resting  upon  him  in  his   individual  law.    It  is  certainly  not  broader." 
character,  and  which  the  law  imposes        *  Harriman  v.  Stowe,   57  Mo.   93; 
upon  him,  independent  of  contract.  Bliss  v.  Schaub,  48  Barb.  339;  Blake 
No  man  increases  or  diminishes  his  v.  Ferris,  5  N.  Y.  48;  Hilliard  v.  Rich- 
obligations  to  strangers  by  becoming  ardson,  3  Gray,  349;  63  Am.  Dec.  743; 
an  agent.    If,   in  the  course  of  his  Milligan  v.  Wedge,  4  Ad.  &  E.  737. 
agency,  he  comes  in  contact  with  the  Bell   v.  Josslyn,    3    Gray,    309,    63 
person  or  property  of  a  stranger,  he  is  Am.  Dec.  741,  cited  under  the  next 
liable  for  any  injury  he  may  do  to  exception,    is     considered    by    Mr. 
either,  by  his  negligence,  in  respect  Wharton  (Wharton  on  Agency,  sec. 
to  duties  imposed  by  law  upon  him  537)  to  properly  fall  under  this  excep- 
in  common  with  all  other  men.    An  tion. 

agent  is  not  responsible  to  third  per-        *  Koch  v.  Branch,  44  Mo.  542;  100 

sons  for  any  negligence  in  the  per-  Am.  Deo.  324. 
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ion;  a  misfeasance  as  distjngliufaed  from  a 
In  the  words  of  Lord  Hob  in  a  much 

"For  a  neglect  in  Lim,  they  can  have  no 
st  him,  for  they  must  consider  him  only  as 
&  then  his  neglect  is  only  chargeable  on  his 
incipal;   for  a  servant  or  deputy  quaimiit 

be  charged  for  neglect,  bat  the  principal 

charged  for  it;  bat  for  a  misfeasance  an 
!  against  a  servant  or  deputy,  bat  not  quote- 
jr  servant,  bat  as  a  wrong-doer."1  3.  Where 
i  willfully  or  maliciously,*  even  if  he  be  a  vol- 
Tatuitoas  agent*  4.  Where  the  agent  acts 
Thas  an  agent  is  personally  liable  for  de- 

representalioos  made  by  him.*  One  falsely 
itly  asserting  that  he  is  authorized  to  act  as 
another,  or  knowingly  and  fraudulently  ex- 
athority,  is  liable  to  those  dealing  with  him 
>f  his  representations  for  the  damages  which 
O'er  thereby.1  The  remedy  is  not  against 
;  agent  on  the  contract,  bat  is  by  an  action 
or  the  fraud  and  deceit.*  If  a  party,  falsely 
:  character  of  agent,  sells  property  and  re- 
isideration,  the  purchaser  may  recover  back 

l,  12  Mod.  488.  *Spraigb.t>  t.  Rawley,  39  N.  T. 
■rente,  37  N.  jr.  L.  441 ;  100  Am.  Dec  452;  Reed  p.  Peter- 
Portland  Sugar  Co.,  u,  91  11L  S97. 

m.  Eep.  503;  Novell  *  Wharton    CD    Agency,    aec     MI; 

en.   166;   Gilmora  v.  Hodden  r.  Griffin,  136  Maaa.  229;  49 

a.  208;  23  Am.  Bep.  Am.  Bcp.  25. 

Wincbell,    6   Cuh.  '  Godwin  p.  Francia,  LE.9  Com. 

c    745;    Oiborne  p.  P.  295;  Jefn  p.   York,  4  Cush.  371; 

a.  102;  39  Am.  Eep.  50  Am.  Dec  791;  10  Cuah.  392;  El- 

Ubro  a.  Jnqnjtb,   4  more  c.  Brooks,  6  Heiak.  45;  Ricbard- 
■oo  p.  Kimball,  28  Mc  463;  Wright 

Agency,     aec    641;  p.  Eaton,  7  Wia.  595. 

n,    19  Wend.    343;  *  Abbey  v.  Chaee,  6  Cnab.  54;  Jeffa 

imond  Turnpike  Co.,  p.  York,  10  Cnah.  392;  Noyea  v.  Lor- 

;  61   Am.    Dae  315;  ing.  55  Mc  408;  McCnrdy  r.  Roger*, 

.  Ii.  R.  Co.,  47  N.  ¥.  21  Wis.    197;  91  Am.  Dec  4G8;  Bart- 

416;  Horner  v.  Law-  lett  p.  Tucker.   104  Muou  336;  6  Am. 

46;  Johnaon  v.  Bar-  Rep.  240;  contra.  Palmer  r.  Staphena, 

60  An.  Dec  416.  1  Deoio,  471;  Grafton  Bank  v.  Flan- 

Huawjy,  61  N.  H.  40;  den,  4  N.  H.  239. 
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the  money.1  5.  An  agent  doing  an  illegal  act  cannot 
defend  himself  by  showing  that  what  he  did  was  in  ac- 
cordance with  the  orders  of  his  principal,  or  solely  for  his 
principal.  He  has  no  right  to  obey  illegal  orders,  or  to 
do  illegal  acts  for  others.2 

Illustrations. — An  agent  having  the  general  management 
of  a  house  owned  by  another  negligently  directed  water  to  be 
let  into  the  house,  the  pipes  of  which  were  out  of  repair, 
whereby  damage  ensued  to  the  tenant.  Held,  that  he  was 
personally  liable:  Bell  v.  Josselyn,  3  Gray,  309;  63  Am.  Dec. 
741. 3  A  carpenter  while  at  work  in  a  wire  factory  of  a  company 
putting  up  partitions  was  injured  by  a  tackle-block  and  chain 
falling  on  him,  which  had  been  placed  there  by  the  superin- 
tendent of  the  factory,  and  not  properly  secured  and  protected. 
Held,  that  the  superintendent  was  liable  in  damages:  Osborne 
v.  Morgan,  130  Mass.  102;  39  Am.  Rep.  437.*    An  agent  fraud- 

1  Long  v.  Hickingbottom,  28  Miss,  be  let  on,  that  non-feasance  would  not 

772;  61  Am.  Dec.  118.  have  injured  the  plaintiff.     If  he  had 

*  Thorp  v.  Burling,  11  Johns.  285;  examined  the  pipes  and  left  them  in  a 

Richardson  v.  Kimball,  28  Me.  463;  proper  condition,  and  then  caused  the 

Brown    v.   Howard,    14    Johns.    120;  letting  on  of  the  water,  there  would 

Edgerly  v.  Whalan,    106  Mass.   307;  have  been  neither  non-feasanee  nor  mis- 

McPartland  v.  Read,  11  Allen,  231;  feasance.     As  the  facts  are,  the  non- 

Bornap  v.  Marsh,  13  m.  535;  John-  feasance  caused  the  act  done  to  be  a 

eon  v.  Barber,  5  Gilm.  425;  50  Am.  misfeasance.    But  from  which  did  the 

Dec.  416;  Josselyn  v.  McAllister,  22  plaintiff  suffer?    Clearly  from  the  act 

Mich.  300;  Gaines  v.  Briggs,  9  Ark.  done,  which  was  no  less  a  misfeasance 

46;   Elmore  v.  Brooks,  6  lleisk.  45;  by  reason  of  its  being  preceded  by  a 

Perminter  v.  Kelly,  18  Ala.  716;  54  non-feasance."    In  a  New  York  case 

Am  Dec.  177;  Crane  v.  Onderdonk,  this  doctrine  was  applied  to  a  case 

67  Barb.  47;  Kimball  v.  Billings,  55  where  an  agent  intrusted  with   the 

Me.  147;  92  Am.  Dec.  581;  Baker  v.  control  of  stock  for  a  specific  purpose 

Wasson,  53  Tex.  157;  Lee  t>.  Mathews,  misapplied  it:  Crane  v.  Onderdonk,  67 

10  Ala.  682;  44  Am.  Dec.  498.  Barb.  47. 

'"Assuming  that   he  was  a  mere  *  "  It  is  often  said  in  the  books,  "said 

agent, "said  the  court,  "yet  the  in-  Gray,  C.   J.,  in  this  case,  "that  an 

jury  for  which  this  action  is  brought  agent  is  responsible  to  third  persons 

was  not  caused  by  his  non-feasance,  for  a  misfeasance  only,  and  not  for 

but  by  his  misfeasance.    Non-feasance  non-feasance.    And  it  is  doubtless  true 

is  the  omission  of  an  act  which  a  per-  that  if  an  agent  never  does  anything 

son  ought  to  do;  misfeasance  is  the  im-  towards    carrying   out   his    contract 

proper  doing  of  an  act  which  a  person  with  his  principal,  but  wholly  omits 

might  lawfully  do;  and  malfeasance  is  and  neglects  to  do  so,  the  principal  is 

the  doing  of  an  act  which  a  person  the  only  person  who  can  maintain  any 

ought  not  to  do  at  all:  2  Inst.  Cler.  action  against  him  for  the  non-feasance. 

107;   2    Dane    Abr.    482;    1   Chitty'a  But  if  the  agent  once  actually  under- 

Pleadings,  6th  Am.  ed.,  151;  IChitty's  takes  and  enters  upon  the  execution 

General  Practice,  9.     The  defendant's  of  a  particular  work,  it  is  his  duty  to 

omission  to  examine  the  state  of  the  use  reasonable  care  in  the  manner  of 

pipes  in  the  house  before  causing  the  executing  it,  so  as  not  to  cause  any 

water  to  be  let  on  was  a  non-feasance,  injury  to  third  persons  which  may  be 

But  if  he  had  not  caused  the  water  to  the  natural  consequence  of  his  acts; 
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ulently  represented  that  the  title  to  his  principal's  property  was 
absolute  when  he  knew  it  was  only  a  life  interest.  The  agent 
was  held  personally  liable:  Campbell  v.  HiUman,  15  B.  Mon. 
508;  61  Am.  Dec.  195.  An  insurance  agent  represented  to 
plaintiff  when  he  was  taking  a  policy  on  his  house  that  the 
clause  prohibiting  the  keeping  of  petroleum  would  not  affect  the 
policy.  The  plaintiff  sustained  a  loss,  and  could  not  recover  on 
account  of  the  clause  as  to  petroleum.  Held,  that  the  agent  was 
personally  liable  in  damages  for  the  misrepresentation:  Kroeger 
v.  Pitcairn,  101  Pa.  St.  811;  47  Am.  Rep.  718.1    A,  the  president 

and  he  cannot,  by  abandoning  its  exe-  by  whose  unauthorized  act  he  was 
cution  midway  and  leaving  things  in  placed  in  this  false  position  ?  We 
a  dangerous  condition,  exempt  trim-  think  he  has.  If  the  president  or  any 
self  from  liability  to  any  person  who  one  duly  authorized  to  represent  the 
suffers  injury  by  reason  of  his  having  company  had  acted  as  defendant  did, 
so  left  them  without  proper  safeguards,  there  could  be  no  doubt  as  to  its  liabil- 
This  is  not  non-feasance,  or  doing  noth-  ity.  Why  should  not  the  defendant 
ine;  but  it  is  misfeasance,  doing  improp-  be  personally  responsible,  in  like  man- 
erfy:  Ulpian,  in  Dig.  9, 2, 27, 9;  Parsons  ner,  for  the  consequences,  if  he,  assum- 
v*  Winchell,  5  Cush.  592;  52  Am.  Dec.  ing  to  act  for  the  company,  overstepped 
745;  Bell  v.  Josselyn,  3  Gray,  309;  the  boundary  of  his  authority,  and 
63  Am.  Dec.  741 ;  Nowell  v.  Wright,  3  thereby  misled  the  plaintiff  to  his  in- 
Allen,  160;  80  Am.  Dec.  62;  Horner  jury,  whether  intentionally  or  not? 
v.  Lawrence,  37  N.  J.  L.  46.  Negli-  The  only  difference  is,  that  in  the  latter 
gence  and  unskillfulness  in  the  man-  the  authority  is  self -assumed,  while  in 
agement  of  inflammable  gas,  by  reason  the  former  it  is  actual;  but  that  can- 
of  which  it  escapes  and  causes  injury,  not  be  urged  as  a  sufficient  reason  why 
can  no  more  be  considered  as  mere  non-  plaintiff,  who  is  blameless  in  both 
feasance  within  the  meaning  of  the  rule  cases,  should  bear  the  loss  in  one  and 
relied  on  than  negligence  in  the  con-  not  in  the  other.  As  a  general  rule, 
trol  of  fire,  as  in  the  case  in  the  Pan-  *  whenever  a  party  undertakes  to  do 
dects;  or  of  water,  as  in  Bell  v.  Josse-  any  act  as  the  agent  of  another,  if  he 
lyn;  or  of  a  drawbridge,  as  in  Nowell  does  not  possess  any  authority  from 
t7.  Wright;  or  of  domestic  animals,  as  the  principal  therefor,  or  if  he  exceeds 
in  Parsons  v.  Winchell,  and  the  case  the  authority  delegated  to  him,  he 
in  New  Jersey.  In  the  case  at  bar,  will  be  personally  liable  to  the  person 
the  negligent  hanging  and  keeping  with  whom  he  is  dealing  for  or  on 
by  the  defendants  of  the  block  ana  account  of  his  principal  :  Story  on 
chains  in  such  a  place  and  manner  as  Agency,  sec.  264.  The  same  principle 
to  be  in  danger  off  ailing  upon  persons  is  recognized  in  Evans  on  Agency,  301 ; 
underneath  was  a  misfeasance,  or  im-  Wharton  on  Agency, sec  524;  2  Smith's 
proper  dealing  with  instruments  in  Lead.  Cas.  380,  note;  1  Parsons  on 
the  defendant  s  actual  use  or  control,  Contract,  67;  and  in  numerous  adjndi- 
for  which  they  are  responsible  to  any  cated  cases,  among  which  are:  Hamp- 
person  lawfully  in  the  room  and  in-  ton  v.  Speckenagle,  9  Serg.  &  R.  212, 
jured  by  the  fall,  and  who  is  not  pre-  222;  11  Am.  Dec.  704;  Layng  v.  Stew- 
vented  by  his  relation  to  the  defend-  art,  1  Watts  &  S.  222,  226;  McConn  v. 
ants  from  maintaining  the  action."  Lady,  10  Week.  Not.  Cas.  493;  Jefts  v. 
1  Kroeger  v.  Pitcairn,  101  Pa.  St.  York,  10  Cush.  392;  Baltzen  v.  Nico- 
311;  47  Am.  Rep.  718.  "It  was  not,"  lay,  53  N.  Y.  467.  In  the  latter  case 
said  the  court,  "until  after  the  prop-  it  is  said,  the  reason  why  an  agent  is 
erty  was  destroyed  that  he  was  unde-  liable  in  damages  to  the  person  with 
ceived.  He  then  discovered  that  in  whom  he  contracts,  when  he  exceeds 
conseauence  of  defendant  having  ex-  his  authority,  is  that  the  party  dealing 
ceeded  his  authority  he  was  without  with  him  is  deprived  of  any  remedy 
remedy  against  the  company.  Has  upon  the  contract  against  the  princi- 
he  any  remedy  against  the  defendant,  paL    The  contract,  though  in  form 
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of  a  political  club,  managed  a  display  of  fire-works  in  the  street, 
the  cost  of  which  was  raised  by  a  subscription  being  paid  by 
him.  One  of  the  fire-works  exploded  and  injured  B.  Held,  that 
A  was  personally  liable:  Jenne  v.  Sutton,  43  N.  J.  L.  257;  39 
Am.  Rep.  578.1  Forsyth,  the  owner  of  a  strip  of  woodland 
through  which  a  railroad  ran,  having  procured  the  wood  to  be 
cut,  employed  Horner  to  haul  it.  Horner,  in  order  to  reach  said 
woodland,  obtained  permission  from  Lamb,  the  owner  of  an  ad- 
joining field,  where  the  hogs  of  Lawrence  were  being  pastured, 
to  pass  through  the  field,  and  to  open  a  gap  in  the  fence  at 
a  certain  place,  with  directions  to  close  it  up  after  he  went  in 
and  after  he  came  out,  as  the  hogs  and  cattle  in  the  field  might 
get  through  on  the  railroad  and  get  killed.  Horner  passed 
through  with  his  teams,  leaving  the  gap  open  while  the  wagons 
were  being  loaded,  but  closing  it  when  he  went  out;  the  hogs 
escaped  through  the  gap,  and  one  was  killed  and  the  other  in- 
jured on  the  railroad.  Held,  that  the  leaving  down  the  bars  by 
Horner  was  an  intentional  and  willful  violation  of  his  authority, 
and  a  misfeasance  for  which,  as  a  servant  or  agent  for  Forsyth, 
he  cannot  claim  exemption  against  the  party  injured:  Horner 
v.  Lawrence,  37  N.  J.  L.  46. 

that  of  the  principal,  is  not  his  in  fact,  have  been  adjudged  liable  personally 
and  it  is  bnt  just  that  the  loss  occa-  have  sometimes  been  classified  as  fol- 
aioned  by  there  being  no  valid  contract  lows,  viz. :  1.  Where  the  agent  makes 
with  him  should  be  Dome  by  the  agent  a  false  representation  of  his  authority 
who  contracted  for  him  without  an-  with  intent  to  deceive;  2.  Where, 
thority.  In  Layng  v.  Stewart,  1  with  knowledge  of  his  want  of  author- 
Watts  &  S.  222,  226,  Mr.  Justice  Hus-  ity,  but  without  intending  any  fraud, 
ton  says:  'It  is  not  worth  while  to  be  he  assumes  to  act  as  though  he  were 
learned  on  very  plain  matters.  The  fully  authorized;  and  3.  Where  he 
cases  cited  show  that  if  an  agent  goes  undertakes  to  act  bona  Jide,  believing 
beyond  his  authority  and  employs  a  he  has  authority,  but  in  fact  has  none, 
person,  his  principal  is  not  bound,  and  as  in  the  case  of  an  agent  acting  under 
m  such  case  the  agent  is  bound.'  The  a  forged  power  of  attorney.  As  to 
plaintiff  in  error,  in  McConn  v.  Lady,  cases  fairly  brought  within  either  of 
supra,  made  a  contract,  believing  he  the  first  two  classes  there  cannot  be 
had  authority  to  do  so,  and  not  in-  any  doubt  as  to  the  personal  liability 
tending  to  bind  himself  personally,  of  the  self -constituted  agent,  and  his 
The  jury  found  he  had  no  authority  to  liability  may  be  enforced  either  by  an 
make  the  contract  as  agent,  and  this  action  on  the  case  for  deceit,  or  by 
court,  in  affirming  the  judgment,  said:  electing  to  treat  him  as  principal. 
'It  was  a  question  of  fact  submitted  While  the  liability  of  agents  in  cases 
to  the  jury  whether  the  plaintiff  in  belonging  to  the  third  class  has  some- 
error  had  authority  from  the  school  times  been  doubted,  the  weight  of 
board  to  make  the  contract  as  their  authority  appears  to  be  that  they  are 
agent.    They  found  he  had  not.    He  also  liable. 

was  personally  liable,  whether  he  made  *  "  It  can  signify  nothing,"  said  the 
the  contract  in  his  own  name  or  in  the  court,  "that  he  was  acting  in  his  offi- 
name  of  his  alleged  principal  It  is  a  cial  capacity  as  the  president  of  this  cor- 
mistake  to  suppose  that  the  only  rem-  poration,  for  all  the  participants  in  the 
edy  was  an  action  against  him  for  the  creation  of  a  public  nuisance  are  liable 
wrong.  The  party  can  elect  to  treat  to  answer  for  its  ill  effects,  without  re- 
tire agent  as  a  principal  in  the  con-  gard  to  the  fact  that  they  in  such  affair 
tract/    The   cases  in  which   agents  were  but  the  agents  of  other  persons." 
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}  113.  Liability  of  Principal  on  Agent's  Contracts — 
w  Already  Discussed. — A  principal  is  bound  by  the 
s  of  his  agent  done  within  the  scope  of  his  real  or 
iarent  authority.  The  persons  dealing  with  an  agent 
re  therefore  the  same  right  against  the  principal — sub- 
t  to  the  qualification  in  the  first  sentence — that  they 
uld  have  had  had  they  dealt  with  him  personally, 
e  questions  to  be  determined  are  simply  these:  Had 
>  agent  a  real  authority  to  make  the  contract?  If  not, 
1  he  an  apparent  authority?  Was  he  held  out  by  the 
ncipal  as  having  such  authority?  Did  the  principal 
srwards  ratify  the  agent's  act  and  accept  its  benefits? 
6  answer  to  these  questions  determines  the  principal's 
>Uiiy  to  third  persons,  and  the  law  as  to  them  has  been 
3ady  discussed  in  the  previous  chapters  on  authority 
agent1  and  ratification.1  A  principal  may  also  be 
jle  on  contracts  made  by  an  agent,  though  he  is  not 
>wn  at  the  time  by  the  other  party  to  he  an  agent. 
is  liability  has  been  treated  in  a  former  section  of  this 
ipter  relating  to  the  liability  of  an  agent  of  an  undis- 
ied  principal.1  A  principal  who  has  executed  a  con- 
st for  the  sale  of  lands,  and  authorized  an  agent  to 
eive  an  installment  of  purchase-money  under  the  con- 
:t,  and  given  the  purchaser  to  understand  that  the 
ance  was  to  be  paid  to  such  agent,  cannot  repudiate 

agency  and  refuse  to  execute  the  deed  because  the 
nt,  to  whom  the  purchaser  has  paid  the  whole  of  the 
chase-money,  is  unable  to  pay  it  over  to  the  princi- 
.'  That  a  person  knew  when  he  entered  into  a  con- 
:t  in  writing  not  under  seal,  purporting  on  its  face  to 
made  on  the  other  part  by  A  and  signed  by  "A, 
nt,"  that  A  was  in  fact  contracting  as  agent  for  B,  will 

prevent  him  from  maintaining  an  action  against  B 
the  contract* 

(nfe,  p.  25.  'Haiidu.  .Tacoban,  25  N.  J. 

Inle,  p.  31.  'Ejiogton   t>.  Simpson,    1 

tnta,  i    107.  169;  45  Am.  Rep.  314. 


Eq.  164. 

■A  TAum. 
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§  114.  Liability  of  Principal  for  Agent's  Torts.— A 
principal  is  liable  civilly  for  the  frauds  and  deceits  of  his 
agent  in  the  course  of  his  employment,  whether  author- 
ized or  known,  or  not.1  So  also  a  principal  is  bound  by 
the  false  representations  of  an  agent  inducing  a  purchase 

1  Durst  «.  Burton,  47  N.  T.  167;  7  ance,  where  the  party  is  always  held 

Am.    Rep.  428;  Lobdell  v.  Baker,  1  responsible  civiliter,  for  the  fraudulent 

Met.  202;  35  Am.  Dec  358;  Bennett  misrepresentation  or  other  deceit,  or 

v.  Jndson,  21  N.  T.  238;  New  York  for  the  negligence,  of  his  agent:  Fitz- 

etc.  R.  R.  Co.  v.  Schuyler,  34  K.  T.  herbert  v.  Mather,  1  Term  Rep.  12. 

90;  Concord  Bank  v.  Gregg,  14  N.  H.  But  the  rule  is  not  confined  to  cases 

331;    Crump  v.  U.  S.  Mining  Co.,  7  of  insurance,  in  relation  to  which  a 

Gratt.  352;  56  Am.  Dec.   116;  Mun-  somewhat  stricter  morality,  perhaps, 

dorff  v.  Wickersham,  63  Pa.  St.  87;  is  held  to  prevail;  but  it  is  laid  down 

3  Am.  Rep.  531;  Udell  v.  Atherton,  7  as  a  general  rule  of  the  common  law, 

Hurl.  &  tf.  172;   Swift  v.  Winterbot-  that  the  principal  is  civilly  responsi- 

tom,  L  R.  8  Q.  B.  244;  Mackay  v.  ble  for  the  acts  of  his  agent:  Doe  v. 

Commercial  Bank,  30  L.  T.,  N.  S.,  Martin,  4  Term  Rep.  66.     In  a  late 

180;  Reeves  v.  State  Bank,  8  Ohio  St.  case,  in  which  it  was  held  that  a  mas- 

465;    Jeffrey  v.   Bigelow,    13  Wend,  ter  was  liable  for  the  acts  of  his  ser- 

518;  28  Am.  Dec.  476;    Sandford  v,  vant  in  a  case  quasi  criminal,  — as  for 

Handy,  23  Wend.  260;  White  v.  Saw-  penalties  incurred  by  a  violation  of 

yer,  16  Gray,  586;  Brokaw  v.  New  Jer-  the  revenue  laws,  —  it  was  taken  for 

Bey  R.  R.  Co.,  32  K.  J.  L.  328;  90  Am.  granted,  on  all  sides,  that  for  deceit 

Dec  659;  Peebles  v.  Patapsco  Guano  m  articles  sold  by  a  servant  in  the 

Co.,  77  N.  C.  233;  24  Am.  Rep.  447;  shop  of  his  master,  or  for  acts  done  in 

Rhoda  v.  Annis,  75  Me.  17;  46  Am.  the  manufacture  of   articles   in  the 

Rep.  354;  Reynolds  v.  Witte,  13  8.  C.  manufactory   usually  carried    on    by 

5;  36  Am.  Rep.  678;  Erie  City  Iron  the*  master,  the  latter  is  answerable: 

Works  v.  Barber,  106  Pa.  St.  125;  51  Attorney-General  v.  Siddon,  1  Tyrw. 

Am.  Rep.  508;  Gerhardt  v.  Boatman's  41;   1   Cromp.   &  J.   220.     The  rule 

8av.  Inst.,  38  Mo.  60;  90  Am.  Dec.  proceeds  upon  the  ground  that  the 

407.     He  is  not  liable  criminally,  how-  servant  is  acting  within  the  scope  of 

ever,  as  to  be  arrested  for  a  fraudulent  his  authority,  actual  or  constructive. 

debt  made  by  the  agent:  Hathaway  v.  The  case  of  a  sheriff  who  is  liable 

Johnson,  55  N.  Y.  93;  14  Am.  Rep.  cwiUter  even  in  an  action  of  trespass, 

186.     An  agent  of  a  firm  sold  a  quan-  for  the  misconduct  of  his  deputy,  is 

tity  of  meal  which  he  fraudulently  as-  another   familiar    application  of    the 

serted  to  be  linseed  meal.    Held,  the  same  rule:  Grinnell  v.  Phillips,  1  Mass. 

firm  was  liable  in  an  action  of  deceit:  530.     The  rule  is  laid  down  generally, 

Locke  v.  Stearns,  1  Met.  560;  35  Am.  in  a  recent  compilation  of  good  an- 

Dec  382.    "The  deceit,"  said  Shaw,  C.  thority,  that  though  a  principal,  in 

J.,  "was  done  for  the  defendant's  bene-  general,  is  not  liable  criminally  for 

fit,  by  their  agent  acting  under  their  the  act  of  his  agent,  yet  he  is  civilly 

orders  in  the  conduct  of  their  general  liable  for  the  neglect,  fraud,  deceit,  or 

business,   and   responsible    to   them;  other  wrongful  act  of  his  agent  in  the 

and  when  one  party  must  suffer  by  course  of  his  employment,  though  in 

the  wrong  and  misconduct  of  another,  fact  the  principal  did  not  authorize 

it  is  more  reasonable  that  he  should  the  practice  of    such  acts;    but  the 

sustain  the  loss  who  reposes  the  con-  wrongful  or  unlawful  acts  must  be 

fidenoe  in  the  agent,  than  he  who  has  committed  in  the  course  of  the  agent's 

given  no  such    confidence:    Hern  v.  employment:    3   Chitty   on   Law  of 

Nichols,  1   Salk.  289.    The  point  is  Commerce   and   Manufacturers,  209, 

well  illustrated  by  jbhe  law  of  insur-  210." 
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tie.1  Where  the  agent,  on  behalf  of  his  principal, 
,>rms  an  unauthorized  act,  yet  if  the  principal  has 
(he  agent  in  a  position  to  mislead  innocent  parties, 
i  responsible  to  them.*  A  principal  who  employs  an 
it  to  do  an  illegal  act  is  responsible  for  any  injury 
>,  whether  the  agent  acts  ignorantly  or  knowingly.* 
owner  of  a  yacht  does  not,  by  giving  the  master  of 
yacht  the  control  of  a  gun  and  ammunition,  become 
msible  for  their  careless  use,  it  not  being  part  of  the 
er's  duty  to  discharge  the  gun.4  A  principal  is  like- 
liable  for  the  negligence  of  his  agent.' 

.tjbtrations. — A  principal  directed  his  agent  to  get  a  team 
rses,  intending  that  ho  should  first  obtain  the  owner's  per* 
on,  which  he,  through  a  misunderstanding,  failed  to  do, 
x>ok  them  without  leave,  and  in  using  them  killed  one. 
,  that  the  principal  was  liable  for  the  value  of  the  horse: 
v.  Hopkins,  16  111.  313;  63  Am.  Dec.  312.  An  agent 
>rized  to  sell  a  flock  of  sheep  sells  a  portion  of  it  with 
ledge  that  the  sheep  are  diseased,  and  does  not  commu- 

0  the  fact  to  the  purchaser.  The  principals,  though  they 
no  actual  notice  of  the  fraud,  are  responsible  in  a  civil 

i  for  damages  to  the  purchaser:  Jeffrey  v.  Iiigelow,  13 
1.  518;  28  Am.  Dec.  476.  The  plaintiff's  mare  jumped 
the  defendant's  fence  into  his  field.  The  defendant  being 
from  home,  Lis  wife  requested  a  relative  to  turn  the  mare 
After  trying  in  vain  to  catch  the  mare,  he  threw  a  stone  at 
nd  broke  her  leg.  Held,  that  the  defendant  was  not  liable 
e  injury;  the  act  of  violence  by  which  the  loss  was  occa- 

idford  v.  Handy,  23  Wend.  260;  berger  e.  Mat  las.  Co.,  89  Pa.  St.  464; 

River  Bank  t>.  Aymax,  3  Hill,  Veaiio    v.    Williams,    8    How.    134; 

0'imett  v.  Judaon,  21  N.  Y.  238;  Hunter  c.  Hudson  River  Iron  Co.,  20 

ork  etc.  R,  R.  Co.  v.  Schayler,  Barb.  607;  Tome  v.  Farkereborg  etc 

Y.  30;  Law  r.  Grunt,  37  Wis.  R.  R.  Co..  39  Md.  36;  17  Am.  Rep. 

■raves  v.   Spier,  58  Barb.   349;  540;  Henderson  v.  San  Antonio  R,  R. 

v.  Chamberlin,  31  N.  Y.  611;  Co.,  17  Tei.  660;  67  Am.  Dec  676; 

v.  Eliott,  58  Ind.  493;  Bower*  Wright  e.  Calhoun,  19  Tex.  420. 

iSOD,  18  Miss.  169;  Lawrence  v.  *  Davidson  v.  Dallas,  6  Cal.  227. 

23    Miss.    103;    Mundorff   n.  *  Hynes  v.   Jungren,   8   Kan.    391; 

■oham,  63  Pa,  St  87;  3  Am.  Enoa  v.  Hamilton,  24  Wis.  668. 

31;   National  Life  Ins.  Co.  v.  *  Haack  v.  Fearing,  6  Rob.  (N.  Y.) 

S  Thomp.  &  C.  645;  Fogg  v.  628. 

2  Allen,  1;   Upton  v.  Tribil-  •  Kline  v.  R.  R,  Co.  37  Cal  400;  99 

1  U.  S.  46;  Reynolds  v.  Witte,  Am.  Dec  282.  See  Pert  V.,  Master 
.  6;  36  Am.  Rep.  678;  Tagg  v.  and  Servant,  pott,  and  Divison  IIL, 
tee  Bank,  9  Heik.  479;  Eden-  Bailments. 


193      DUTIES  AND  LIABILITIES   TO  THIRD  PERSONS.      §  114 

sioned  not  being  done  in  the  execution  of  the  authority  given 
by  the  wife:  Cantrell  v.  C dwell,  3  Head,  471.  Defendant  wrote 
to  his  clerk  authorizing  him  to  draw  for  $75.  The  clerk  al- 
tered the  $75  to  $175,  showed  the  letter  thus  altered  to  plaintiff, 
who  thereupon  indorsed  the  clerk's  draft  for  $150.  Plaintiff 
had  to  pay.  Held,  that  he  could  recover  $75  of  defendant: 
Wilson  v.  Beardsley,  20  Neb.  449.  The  owner  of  a  farm,  bound 
Tinder  the  statute  to  build  a  divison  fence,  intrusted  the  work 
to  the  occupant,  who  did  it  so  improperly  that  horses  on  the 
adjoining  farm  were  injured  by  the  fence.  Held,  that  the 
owner  was  liable:  Soney  v.  Aldrich,  44  Hun,  320. 
Vol.  l— is 
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CHAPTER  XII. 

DUTIES  AND  LIABILITIES  OF  THIRD  PERSONS  TO  PRINCIPALS 

AND  AGENTS. 

§  115.  Rights  of  principal  against  third  persons. 

§118.  Principal  may  enforce  agent's  contracts. 

§  117.  Subject  to  frauds  and  misrepresentations. 

§  118.  And  equities. 

§  119.  Contracts  under  seal. 

8  120.  Exclusive  credit  given  to  agent. 

8  121.  Principal  may  recover  money  wrongfully  paid  by  agent. 

8  122.  May  sue  for  torts  to  his  property  in  agent's  hands. 

8  123.  Agent  ordinarily  cannot  sue  on  his  contracts. 

8  124.  Exceptions — When  agent  may  sue. 

8  125.  Agent's  right  to  sue  controllable  by  principal. 

§  115.    Rights  of  Principal  against  Third  Persons. — 

The  rights  of  the  principal  against  third  persons  may  be 
considered  under  four  heads,  viz.:  1.  His  right  to  sue 
upon  contracts  of  the  agent;  2.  His  right  to  recover 
money  wrongfully  paid  or  applied;  3.  His  right  to  fol- 
low property  wrongfully  conveyed;  4.  His  right  to  sue 
for  torts  generally. 

§  116.    Principal  may  Enforce  Agent's  Contracts. — 

The  acts  or  contracts  of  an  agent  which  bind  his  prin- 
cipal impose  upon  third  parties  corresponding  obliga- 
tions; and  therefore  the  principal,  whether  disclosed  or 
undisclosed,  is  entitled  to  the  rights  and  benefits  arising 
from  such  acts  or  contracts,  and  may  enforce  those  rights 
by  action  against  such  third  parties.1    As  soon  as  an 

1  Miliar  i\  Lea,  85  Md.  396;  6  Am.  398;  Brewster  r.  Saul,  S  La.  296;  Gra- 

B*p>  417;  Lanreon  Mfg.  Co*  r.  Russell,  ham  r.  Dnckwall,  S  Bosh,  12;  Win- 

llii  Mass.  387;  Taintor  t\  Prendergast*  Chester  r.  Howard,  97  Mass.  303;  93 

3  Hill  7?;  S3  Am.  Dec  61$;  Beard*  Am.  Dec  93;  Hunter  r.  Giddinga,  97 

ley  t\  Duutley,  69  N.  Y.  677;  Fraaer  Mass.  41;  93  Am.  Dec  54;  Culver  v. 

*  Krit)  Bank.  8  Watt*  &  &  IS;  Conk-  Budow,  43  Tfc  249;  Foster  v.  Smith, 

1m  k   Looda*  5$  111.   17$;  Barker  «.  2  Cold,  474;  SS  Am.  Dec  604;  Wood. 

ltav»>%  mil  1$4;  B»*Mtt  *  Ladem,  raff  *.  McGctoe,  30  G*.  158;  Small 

1  liuA»  «4*  Barry*.  Paga,  10 Gray,  *  Attwood,  1  Yotnge,  407;  State  a 
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agent  has  closed  a  contract  and  paid  for  property  with  his 
principal's  money,  the  principal  has  the  right  to  main- 
tain an  action  in  his  own  name  on  matters  growing  out 
of  the  transaction.1  A  principal's  right  to  sue  upon  his 
agent's  contract  is  established  if  the  agent  notifies  the 
other  party  that  he  must  account  to  the  principal;  such  a 
notification  operates  as  an  equitable  assignment  of  the 
agent's  interest  in  the  contract.*  Notes  payable  to  the 
order  of  an  agent,  and  mortgages  accompanying  them, 
are  transferable  by  the  principal.*  Upon  the  sale  of 
personal  property  by  parol,  the  title  may  vest  in  an  un- 
disclosed principal  for  whom  the  apparent  purchaser  is 
negotiating  as  agent,  and  the  principal,  though  unknown 
to  the  seller,  may  vindicate  by  suit  in  his  own  name  his 
rights  in  the  property.4  When  an  agent,  duly  authorized, 
sells  property  belonging  to  his  principal,  and  gives  the 
purchaser  a  receipt  in  his  own  name,  without  stating  his 
agency,  acknowledging  the  payment  of  part  of  the  price, 
and  promising  to  deliver  the  property  at  certain  times, 

Torinus,   26  Minn.   1;  37  Am.  Rep.  for  his  benefit,   but   payable  to  his 

395;  De  Voss  v.  Richmond,  18  Gratt.  agent:  National  Life  Ins.  Co.  v.  Allen, 

338;   98  Am.   Dec.   647;   Willard  v.  116  Mass.  398.     A  note  made  to  one 

Buckingham,  36  Conn.  395;  Machias  as  agent  upon  a  consideration  advanced 

Hotel  Co.  v.  Coyle,  35  Me.  405;  Wil-  by  the  principal  may  be  sued  on  by 

son  v.  Codman,  3  Cranch,  204;  Kelley  the    principal:    Bank   of   Genesee  v, 

v.  Munson,  7  Mass.  319;  Braden  v.  Patchin,    19   K.   Y.   312;    Alston   v. 

Louisiana  Ins.  Co.,  1  La.  220;  20  Am.  Heartman,  2  Ala.  699;  Garton  v.  Union 

Dec.  277;  Earle  v.  De  Witt,  6  Allen,  City  Bank,  34  Mich.   279;   Pratt  v. 

531.    (See  Weed  v.  Saratoga R.  R.  Co.,  Topeka  Bank,  12  Kan.  570;  and  see 

19  Wend.  534.)    An  agent  in  Boston  note  to  Arlington  v.  Hinds,  1  D.  Chip, 

of  a  principal  in  Maine  sold  goods  to  431,  in  12  Am.  Dec.  704,  where  all  the 

a  person  in  Boston,  disclosing  his  prin-  cases  are  reviewed;  Newport  Mcchan- 

cipal.     The  purchaser  became  insol-  ics'  Mfg.  Co.  v.  Starbird,  10  N.  H.  123; 

vent,  and  was  given  a  discharge  under  34  Am.  Dec.  145. 
the  state  laws.     Held,  that  this  was        l  Odessa  Bank  v.  Jennings,  18  Mo. 

no  bar  to  an  action  by  the  principal  App.  651.    The  right  of  the  principal  to 

for  the  price  of  the  goods:  Ilsley  v.  assert  his  ownership  in  notes  taken  by 

Merriam,  7  Cush.  242;  54  Am.  Dec.  his  agent  in  disregard  of  instructions 

721.    An  agent  makes  proof  of  his  cannot  be  questioned,  there  being  no 

principal's  claim  against  the  estate  of  intervening    rights    affected:    South 

a  decedent.     It  is  afterwards  attached  Bend  Iron  Works  v.  Cottrcll,  31  Fed. 

by  a  creditor  of  the  agent.    The  prin-  Rep.  254. 

eipal  can  come  in  and  prove  his  right        *  Dustin  v.  Radford,  57  Mich.  163. 
to  the  claim  as  against  a  creditor:  Gage        •  Caldwell    v.     Me&hew,    44    Ark. 

v.  Stimson,  26  M  mn.  64.  Thus  a  princi-  564. 

pal  may  sue  in  his  own  name  on  a  non-        *  Tainter  v.  Lombard,  53  Me.  369; 

negotiable  note  made  in  his  behalf  and  87  Am.  Dec.  552. 
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places,  and  prices  specified,  the  principal,  on  proving,  by 
parol,  his  property  and  the  authority  of  the  agent,  may 
maintain  an  action  in  his  own  name  for  the  balance  of 
the  price,  subject  to  any  equities  which  the  purchaser 
may  have  against  the  agent.1  Such  right  is  not  affected 
by  the  fact  that  the  agent  also  is  entitled  to  sue,2  or  that 
the  principal  was  unknown  or  undisclosed  when  the  con- 
tract was  made/  or  that  the  agent  acts  under  a  commission 
del  credere.4 

1  Huntington  v.  Knox,  7  Gosh.  371.  357,  362,  364, 21  Am,  Sep.  617,  where 
1  Evans  on  Agency,  396;  Story  on  the  authorities  bearing  on  the  subject 
Agency,  see.  420;  Beebe  v.  Robert,  are  cited  and  considered.  See  also 
12  Wend.  413;  27  Am.  Dee.  132;  New  Story  on  Agency,  sec.  160.  A  difler- 
Jersey  Steam  Nav.  Co.  *.  Merchants'  ens  role  prevails  aa  to  sealed  instru- 
Bank,  6  How.  281  ;£3kmsp.  Boston  etc.  menta;  bat  where  the  contract  is  in 
R.  R.  Co.,  19  N.  H.  342;  51  Am,  Dec  writing  or  by  parol,  not  under  seal,  in 
184.  The  owner  of  goods  which  have  the  name  of  the  agent*  and  within  his 
been  intrusted  to  an  agent  lor  a.  special  authority,  the  prraeipal  can  enforce 
purpose,  and  have  been  wrongfully  the  same,  and  is  liable  thereon.  The 
sold  by  him,  cannot  -*MTrfrn*i  an  ao-  contract  for  the  letting  of  the  prem- 
tion  of  contract  against  the  purchaser  ises  in  question  from  year  to  year  was 
for  goods  sold  and  delivered:  Berkshire  not  required  to  be  in  writing.  The 
Glass  Co.  r.  Wnlcott,  2  Allen,  227;  79  defendant  understood  that  the  agents 
Am.  Dec  781.  were  acting  for  others,  and  were  lia- 
*  Evans  on  Agency,  396;  Taintor  v.  ble  to  the  principals.  The  particular 
Prendergast,  3  Hill,  72;  38  Am.  Dec  phraseology  need  in  the  lease,  deacrib- 
618;  Haley  v.  Merriam,  7  Cosh.  242;  ing  the  agents"  as  landlords,  *  does  not 
54  Am.  Dec  723;  Small  v.  Attwood,  change  the  rule,  or  prevent  itaapplice- 
1  Yonnge,  407;  Bryant  v.  Wells,  56  tion  to  contracts  not  under  seaL  In 
N.  H.  153;  Walter  v.  Boss,  2  Wash,  fact,  the  counterpart  of  the  lease  not 
C.  C.  283;  Hicks  «.  Whitmore,  12  being  produced,  and  it  being  no  doubt 
Wend.  548;  Tutt  v.  Brown,  5  lit*.  1;  in  the  defendant's  possession,  and  it  not 
15  Am.  Dec  33;  Gilpin  v.  Howell,  5  appearing  in  what  manner  it  was  exe- 
Pa.  St.  41;  45  Am.  Dec  720.  In  a  cnted  by  the  lessors,  and  theproof  show- 
lease  for  a  year  not  under  seal,  after  ing  that  the  pl««tHfit  were  the  land- 
the  name  of  the  lessor  were  the  words  lords  and  entitled  to  the  rents,  it  was 
"  agents  as  landlords."  Held,  that  the  reasonable  to  assume  that  it  was  exe- 
rcal  owners  of  the  premises  for  whose  cnted  by  their  agents  for  their  benefit 
benefit  the  lease  was  made  might  sue  and  on  their  account.  The  cases  cited 
for  the  rent:  Kicoll «.  Burke,  78  N.  T.  by  the  learned  counsel  for  the  defend- 
580.  "Hie  principle  is  well  settled  ant  to  establish  the  doctrine  that  the 
that  if  the  agent  possess  dne  authority  lease,  as  it  was,  could  only  be  enforced 
to  make  a  written  contract  not  under  by  the  agents,  do  not  sustain  the  prin- 
seal,  and  he  makes  it  in  his  own  name,  ciple  contended  for.  Most  of  them  re- 
whether  he  describes  himself  as  agent  late  to  instruments  under  seal,  and 
or  not,  or  whether  the  principal  be  none  of  them  hold  that  the  principal 
known  or  unknown,  his  principal  may  cannot  recover  where  the  contract  is 
be  made  liable,  and  will  be  entitled  to  made  by  the  agent  within  his  author- 
sue  thereon  in  all  cases,  and  the  instru-  ity,  either  written  or  parol,  when  not 
ment  may  be  resorted  to  for  the  pur-  under  seaL" 

pose  of  Barm  turning  the  terms  of  the  *  Evans  on  Agency,  396;  Story  on 

agreement,    This  doctrine  is  fully  sua-  Agency,  sec  420;  Lsverick  «.  Meigs,  1 

tamed  mBrigp*  Partridge,  64  N.Y.  Cow.  645. 
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Illustrations. — Lumber  is  purchased  and  paid  for  by  an 
agent  in  his  own  name  by  drafts  on  his  principal,  without  dis- 
closing his  agency,  and  it  falls  short  in  quality.  The  principal 
may  maintain  an  action  in  his  own  name  for  the  over-payment 
made  therefor:  Cushing  v.  Rice,  46  Me.  303;  71  Am.  Dec.  579. 
An  agent  purchased  property  on  credit  in  the  name  and  for  the 
use  of  his  principal,  but  the  vendor,  declining  to  give  credit  to 
the  principal,  took  the  agent's  individual  note  for  the  property, 
which  note  was  afterwards  paid  with  the  money  of  the  princi- 
pal. Held,  that  the  principal  might  maintain  an  action  in  his 
own  name  against  the  vendor  for  a  breach  of  warranty  in  the 
sale  of  the  property:  White  v.  Owen,  12  Vt.  361.  An  agent  de- 
posited money  in  bank  as  an  ordinary  deposit,  stating  at  the 
time  that  it  was  the  money  of  his  principal,  but  desired  the  offi- 
cer to  place  the  money  to  his  credit  on  the  books  of  the  bank, 
alleging  that  he  might  have  occasion  to  use  it  for  the  benefit  of 
his  principal,  and  the  agent  died  shortly  afterwards  insolvent. 
Held,  that  the  principal  was  entitled  to  the  fund,  and  might  fol- 
low the  same  in  a  court  of  equity:  Whitley  v.  Foy,  6  Jones  Eq. 
34;  78  Am.  Dec.  236. 

§  117.  Subject  to  Frauds  and  Misrepresentations. — 
But  this  right  is  subject  to  the  qualifications, — first,  that 
it  may  be  affected  or  modified  by  the  declarations,  uiis- 
representations,  concealments,  and  fraud  of  the  agent, 
whether  authorized  by  or  known  to  the  principal,  or 
not.1 

1  Evans  on  Agency,  996;  Demer-  Ohio  St.  283.  In  Veazie  v,  Williams, 
ritt  v.  Meeerve,  39  N.  H.  521;  Bar-  S  How.  134,  it  was  said:  "If  aprinci- 
ber  v,  Britton,  26  Vt.  112;  Crump  v.  pal  ratify  a  sale  by  his  agent  and  take 
U.  8.  Mining  Co.,  7  Gratt.  352;  56  the  benefit  of  it,  and  it  afterwards 
Am.  Dec  116;  Morton  v.  Scull,  23  turn  out  that  fraud  or  mistake  ex- 
Ark.  289;  Madison  etc.  R.  R.  Co.  v,  isted  in  the  sale,  the  latter  may  be 
Norwich  Sav.  8oc,  24  Ind.  457;  Mu-  annulled, and  the  parties  placed  in  statu 
toal  Benefit  Co.  v.  Cannon,  48  Ind.  quo;  or  they  may,  where  the  case  and 
264;  Elwell  v.  Chamberlin,  31  N.  Y.  money  are  divisible,  be  at  times  re- 
611;  Sandiordv.  Handy,  23  Wend.  260;  lieved  to  the  extent  of  the  injury. 
North  River  Bank  v.  Aymar,  3  Hill,  The  principal  in  such  case  is  profiting 
262;  Bennett  v.  Judson,  21  N.  Y.  238;  by  the  acts  of  the  agent,  and  is  hence 
Barry  v.  Page,  10  Gray,  398;  Traub  v.  answerable  civilUer  for  the  acts  of  the 
Milliken,  57  Me.  63;  2  Am.  Rep.  14;  agent,   however  innocent  himself  of 

Southern  Ex.  Co.  v.  Palmer,  48  Ga.  any  intent  to  defraud The  test 

85.    But  see  Lamm  v.  Port  Deposit  is,  Was  the  purchaser  deceived?  and 

Home  Ass  n,  49  Md.  233;  33  Am.  Rep.  has  the  vendor  adopted  the  sale  made 

246;  Kennedy  v.  McKay,  43  N.  J.  L.  by  deception  and  received  the  benefits 

288;  39  Am.  Rep.  581;  Thompson  v.  of  it?    For  if  so,  he  takes  the  sale  with 

Phoenix  Ins.  Co.,  75  Me.  55;  46  Am.  all  its  burdens." 
Rep.  357;  JEfcna  Ins.  Co.  v.  Reed,  33 


§  118  PRINCIPAL  AND  AGENT.  198 

Illustrations. — An  agent  makes  a  compromise  with  credi- 
tors for  his  principal.  The  principal  cannot  take  its  benefits 
unless  he  adopts  also  all  the  representations  made  by  the  agent 
to  the  creditors  in  obtaining  it:  Cram  v.  Hunter,  28  N.  Y.  389. 
A  husband,  as  agent  for  his  wife,  by  fraud  procures  an  insur- 
ance on  her  life.  The  policy  was  paid  to  her  representatives 
before  discovery  of  the  fraud.  Held,  that  it  could  be  recovered 
from  them  notwithstanding  the  wife  was  innocent  of  the  fraud: 
Mutual  Life  Ins.  Co.  v.  Minch,  5  Thomp.  &  C.  645;  Brown  v. 
Hartford  Ins.  Co.,  117  Mass.  479. 

§  118.  And  Equities. — Second,  that  where  the  prin- 
cipal was  undisclosed,  if  he  takes  advantage  of  the  agent's 
contracts,  he  does  so  subject  to  all  the  equities  and  rights 
of  which  the  other  contracting  party  might  avail  himself 
as  against  the  agent, — i.  e.,  had  he  been  the  principal.1 
"As  the  contract  of  the  agent  is  in  law  the  contract  of  the 
principal,  the  latter  may  come  forward  and  sue  thereon, 
although  at  the  time  the  contract  was  made'  the  agent 
acted  as  and  appeared  to  be  the  principal.  There  is  a 
qualification  of  the  rule,  by  which  it  is  held  that  when  a 
contract  has  been  made  for  an  undisclosed  principal  who 
permits  his  agent  to  act  as  apparent  principal  in  the 
transaction,  the  right  of  the  former  to  intervene  and 
bring  suit  in  his  own  name  is  not  allowed  in  any  way  to 
affect  or  impair  the  right  of  the  other  contracting  party, 
but  he  will  in  such  cases  be  let  in  to  all  the  equities,  set- 
offs, and  other  defenses  to  which  he  would  have  been  en- 
titled if  the  action  had  been  brought  in  the  name  of  the 
agent."*  Where  the  other  contracting  party  knows  he 
is  dealing  with  the  agent,  the  rule  in  the  last  paragraph 
does  not  apply,  although  he  does  not  know  who  the  par- 
ticular principal  is.8 

1  Evans  on   Agency,   396;   George  665;  Pitta  v.  Mower,  18  Me.  361;  36 

v.  Clagett,  7  Term  Rep.  359;  Peel  v.  Am.  Dec.  727. 

Shepherd,  58  Ga.  365;  Koch  v.  Willi,  *  Bigelow,  J.,  in  Barry  v.  Page,  10 

63  111.  144;  Culver  v.  Bigelow,  43  Vt.  Gray,  398. 

349;  Miller  v.  Lea,  35  Md.  396;  6  Am.  8  Ladd  v.  Arkell,  40  N.  Y.  Sup.  Ct. 

Rep.  417;  Traub  v.  Milliken,  57  Me.  150;  Wilson  v.   Codman,   3  Cranch, 

63;  2  Am.  Rep.  14;  Eclipse  Windmill  204;  Graham  v.  Duck  wall,  8  Bush,  12; 

Co.  t>.  Thorson,  46  Iowa,  181;  Merrick's  Miller  v.  Lea,   35  Md.  396;    6  Am. 

Estate,  5  Watts  &  S.  9;  2  Ashm.  4S5;  Rep.  417;  Saladin  v.  Mitchell,  45  HI. 

Leeds  v.  Marine  Ins.  Co.,  6  Wheat  79. 


v 
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Illustrations.  —  A  lent  a  sum  of  money  to  B.  The  money 
belonged  to  C,  for  whom  it  had  been  collected  by  A,  but  B  did 
not  know  of  C's  interest.  Afterwards  C  notified  B  to  pay  him 
the  money,  but  B  replied  that  A  was  indebted  to  him  in  a  larger 
sum  than  the  amount.  Held,  that  B  was  entitled  to  retain  the 
money  as  against  G:  Lime  Rock  Bank  v.  Plimpton,  17  Pick.  159; 
28  Am.  Dec.  286. 

§  119.  Contracts  under  Seal. — Third,  that  a  contract 
under  seal  in  the  name  of  an  agent  cannot  be  enforced 
by  another  on  proof  that  the  party  named  had  oral  au- 
thority to  enter  into  the  contract  and  acted  as  his  agent.1 

§  120.  Exclusive  Credit  Given  to  Agent.  —  Fourth, 
that  where  an  exclusive  credit  is  given  to  and  by  the  agent 
the  principal  cannot  take  advantage  of  it.2 


§  121.  Principal  may  Recover  Money  Wrongfully 
by  Agent. — Where  a  man  pays  money  by  his  agent  which 
ought  not  to  have  been  paid,  either  he  or  the  agent  may 
bring  an  action  to  recover  it  back.3  The  right  of  a  prin- 
cipal to  follow  property  wrongfully  converted  or  its  pro- 
ceeds rests  on  the  principle  that  where  a  person's  property 
has  been  wrongfully  misapplied,  or  a  trust  fund  has  been 
wrongfully  converted  into  another  species  of  property,  if 
its  identity  can  be  traced  it  will  be  held  in  its  new  form 
liable  to  the  rights  of  its  original  owner.4  But  where  an 
agent  to  collect  money  lends  it  to  his  own  creditor  with- 

1  Brim  v.  Partridge,  64  N.  Y.  357;        *  Evans   on   Agency,   406;    United 

21  Am.  Rep.  617;  Bearsdley  v.  Duntley,  States  v.  State  Bank,  96  U.  S.,  36;  Le 

G9N.Y.  57/;  Story  on  Agency,  sec.  422.  Breton  v.  Peirce,  2  Allen,  8;  Chester- 

*  Evans    on    Agency,  404;    Boose-  field  Mfg.  Co.  v.  Dehon,  5  Pick.  7;   16 

▼eltv.  Doherty,  129  Mass.  301;  37  Am.  Am.  Dec.  367;  Norris  v.  Tayloe,  49 

Rep.  336;  Story  on  Agency,  sec  423.  111.  17;  Bertholf  v.  Quinlan,  68  111.  297; 

1  Sadler  v.   Evans,   4    Burr.    1984;  Frazier  v.  Erie  Bank,  8  Watts  &  S.  18; 

8tevenson  v.  Mortimer,   Cowp.   805;  Cary  v.  Hotailing,  1  Hill,  312;  37  Am. 

Fanners*  Bank  v.  King,  57  Pa.  St.  202;  Dec.  323;  Proudloot  v.  Wightman,  78 

98  Am.    Dec   215;  Sheffer  v.  Mont-  III.  533;  Roach  v.  Turk,  9  Heisk.  708; 

gomery,  65  Pa.  St.  3S9;  Anchor  v.  Bank,  Thompson  v.  Barnnm,  49  Iowa,  392; 

2  Dong.  637;  Story  on  Agency,  sec.  Mackintosh  v.  Eliot  Nat.  Bank,  123 

435;  United  States  v.  Bartlett,  Daveis,  Mass.  393;  Farmers'  Bank  v.  King,  57 

9;  Bank  of  Kansas  City  v.  Mills,  24  Pa,  St.  202;  98  Am.  Dec.  215;  Koch 

Kan.  604.  SeeBergenthalv.  Fiebrantz,  v.  Willi,  63  HI.  114. 
48  Wis.  435. 


§§  122,  123  PRINCIPAL  AND  AGENT.  200 

out  informing  him  it  was  his  principal's  money,  the 
principal  cannot  recover  it  of  the  creditor,  even  after 
notice  that  it  belongs  to  him.1  Where  an  agent  lends  his 
principal's  money,  taking  a  promissory  note  to  himself, 
the  note  belongs  to  the  principal,  and  the  borrower  may 
not  pay  the  agent  after  he  has  been  informed  of  the  prin- 
cipal's superior  right,  and  has  received  notice  not  to  pay 
the  agent.* 

Illustrations. — A  carrier  of  bank  notes  from  A  to  B  paid 
them  out  for  a  loss  of  his  own  at  unlawful  gaming.  Held,  that 
A  might  recover  the  amount  of  the  person  receiving  them,  with 
interest,  in  an  action  for  money  had  and  received:  Mason  v. 
Waite,  17  Mass.  560.  The  maker  of  a  note  not  yet  due  per- 
suaded a  depositary  of  it  to  accept  a  payment,  and  to  give  it  up, 
contrary  to  his  instructions  from  the  holder.  Held,  that  the 
holder  could  maintain  trover  for  it  against  the  maker,  even  if 
he  had  reason  to  think  that  the  depositary  had  authority  to 
deliver  it:  Kingman  v.  Pierce,  17  Mass.  247.  An  agent  paid 
his  principal's  money  in  discharge  of  A's  debt.  Held,  that  the 
principal  had  no  cause  of  action  against  A,  there  being  no  priv- 
ity between  them  from  which  an  implied  contract  could  arise: 
Young  v.  Dibrell,  7  Humph.  270. 


§  132.    Hay  Sue  for  Torts  to  his  Property  in  Agent's 

Hi&ds. — A  principal  may  maintain  an  action  against  any 
one  who  wrongfully  converts  or  injures  his  personal  prop- 
erty while  in  his  agent's  hands.8 

§  IBS.  Agent  Ordinarily  cannot  Sue  on  his  Contracts. 
— The  general  rule  is,  that  an  agent  cannot  maintain  an 
notion  upon  a  contract  made  by  him  for  his  principal.4 

*  Unit  Rock  Bank  v.  Plimpton,  17  85;  White  v.  Dollirer,  113  Mass.  400; 
Viok.  IMt  £H  Am.  Dec.  286.  18  Am.  Rep.  602. 

*  ftruwiw"  lUuk  «.  King,  57  Pa.  St  *  Taintor  v.  Prendergast*  3  Hill, 
VHUi  US  Am.  Doc.  215.  72;  38  Am.  Dec.  618;  Kert  v.  Born- 

*  Aikin  iv  Buck,  1  Wend.  467;  Thorp  stein,  12  Allen,  342;  Gunn  v.  Can  tine, 
m  Hm-ling,  11  Johns.  285;  Cary  v.  10  Johns.  387;  Oakey  v.  Bend,  3 
ItnUilmg,  I  Wll,  312;  37  Am.  Dec  Edw.  Ch.  482;  Whitehead  v.  Potter, 
ll>'U|  Tuttor  %\  Copeland,  18  Me.  127;  4  Ired.  257;  Jones  v.  Hart,  1  Hen. 
Ni«tuti'  iv  8u inner,  0  Vt.  274;  Edwards  &  M.  470;  Jackson  Ins.  Co.  v.  Par- 
i*  ICilttiuaft,  U  Vt  5S7;  34  Am.  Dec.  tee,  9  Heisk.  296;  Sargent  v.  Mor- 
VI 1 1  Mtoiy  <w  Agency,  sees.  436-440;  ris,  3  Barn.  &  Aid.  277;  Fairlie  v. 
Mimlhuru  Kx.  Co,  v.  Palmer,  48  Qa.  Fenton,  L.  B.  5  Ex.  169;  Pigott  v. 
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"Ordinarily  an  agent  contracting  in  the  name  of  his  prin- 
cipal, and  not  in  his  own  name,  is  not  entitled  to  sue,  nor 
can  he  be  sued  on  such  contracts.  Thus  an  agent  selling 
the  goods  of  his  principal  in  his  name  and  as  his  agent 
cannot  ordinarily  sue  on  the  contract  as  for  goods  sold  and 
delivered.  This  is  clearly  illustrated  in  the  common  case 
of  a  sale  made  by  a  clerk  or  shopman  in  a  shop  who  has 
no  right  whatsoever  to  sue  on  the  contract;  but  the  right 
belongs  exclusively  to  his  superior  or  employer." J  Nor 
when  he  has  assumed  the  character  of  agent,  when  he  is 
really  the  principal,  without  first  notifying  the  other  party 
of  his  real  character.* 

§  124.  Exceptions — When  Agent  may  Sue.— But  the 
agent  may  sue  in  his  own  name  in  the  following  cases, 
viz.:  Where  the  agent  has  made  the  contract  in  his  own 
name  for  an  undisclosed  principal;*  where  he  has  a 
beneficial  interest  in  the  contract;4  as,  for  example,  a  fac- 
tor9 or  an  auctioneer.6    An  agent  may  sue  in  his  own 

Thompson,  3  Bos.  &  P.  147;  White  t\  Grote,  15  Mees.  &  W.  359;  Fairfield  v. 

Chouteau,  10  Barb.  202;  Gray  v.  Pear-  Adams,  16  Pick.  381;  Beebe  v.  Robert, 

son,  L.  R.  5  Com.  P.  668;  Thompson  12  Wend.  413;  27  Am.  Dec.  132;  Tyler 

«.  Fargo,  63  N.  Y.  479;  Bayley  v.  Onon-  t>.   Freeman,   3  Cash.  261;  Sharp  v. 

daga  Ins.  Co.,  6  Hill,  476;  41  Am,  Jones,  18  Ind.  314;  81  Am.  Dec.  359; 

Dec.  759.  Ludwig  v.  Gillespie,  51  N.   Y.   Sup. 

1  Story  on  Agency,  sec.  391.  Ct.  310.    Where  a  contract  not  under 

1  Foster  v.  Smith,  2  Cold.  474;  88  seal  is  made  with  an  agent  in  his  own 

Am.   Dec.   604;  Bonlton  v.  Jones,  2  name,   for  an  undisclosed   principal, 

Hurl.  &  K.  564;  Winchester  v.  How-  whether  he  has  described  himself  as 

ard,  97  Mass.  303;  93  Am.  Dec.  93;  agent  or  not,  either  the  agent  or  the 

Bickerton  t>.  Burrell,  5  Maule  &  S.  383.  principal  may  sue  upon  it:  Ludwig  v. 

» Chandler  t>.  Coe,  54  N.  H.  561;  Gillespie,  105  N.  Y.  653.     One  who 

Culver  v.  Bigelow,  43  Vt.  249;  Taintor  sells  his  principal's  goods,  not  as  agent, 

v.   Prendergast,   3  Hill,  72;  38  Am.  but  as  principal,  may  sue  the  buyer  for 

Dec  618;  Groover  v.  Warfield,  50  Ga.  the  price:  Keown  v.   Vogel,  25  Mo. 

644;  Saladin  v.  Mitchell,  45  HI.  79;  App.  35. 

Merrick's  Estate,  2  Ashm.  485;  Hunt-  *  Toland  v.  Murray,  18  Johns.  24; 
ington  v.  Knox,  7  Cush.  371;  Sims  v.  Atkyns  v.  Amber,  2  Esp.  493;  Leeds 
Bond,  5  Barn.  &  Adol.  389;  Cooke  v.  v.  Marine  Ins.  Co.,  6  Wheat.  565; 
Wilson,  1  Com.  B.,  N.  S.,  153,  where  Evrit  t>.  Bancroft,  22  Ohio  St.  172; 
Crowder,  J.,  said:  "I  have  always  Whitehead  v.  Potter,  4  Ired.  257; 
understood  the  law  to  be  that  if  a  man  Bryan  v.  Wilson,  27  Ala.  215;  South- 
signs  a  written  contract  he  is  to  be  era  Exp.  Co.  v.  Craft,  49  Miss.  480; 
considered  as  the  contracting  party,  19  Am.  Rep.  4. 
unless  it  clearly  appears  that  he  exe-  6  See  Part  IV.,  Factors, 
cutes  it  as  agent  only ";  Rayner  v.        e  See  Part  ILL,  Auctioneers. 
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name  on  contracts  made  in  his  name  in  which  he  is 
interested,  as  for  commissions,  or  by  reason  of  a  special 
property  in  the  subject-matter.  Among  such  agents  are 
factors,  brokers,  carriers,  auctioneers,  a  policy  broker 
whose  name  is  on  the  policy,  and  an  agent  who  in  his 
own  name  carries  on  a  business  for  his  principal,  and  ap- 
pears to  be  proprietor,  and  sells  goods  in  the  trade  as  such 
apparent  owner.1  Thus  an  agent  who  is  answerable  to  his 
principal  generally,  or  who  has  made  a  contract  beyond 
his  authority  on  which  he  will  be  liable  to  his  employer, 
has  such  a  beneficial  interest  in  the  contract  as  to  give 
him  a  right  to  sue  on  it  in  his  own  name.2    An  agent 

1  United    States   Telegraph  Co.  v.  to  enter  into  any  contract  concerning 

Gildersleve,  29  Md.  232;  96  Am.  Dec  the  money  in  his  hands,  or  to  exchange 

519.  it  for  other  money  with  third  persons. 

8  Storv  on  Agency,  sec.  398.  An  An  authority  to  receive  the  proceeds 
agent  who  was  employed  to  sell  goods  of  sales  in  a  shop  did  not  empower  the 
received  cash  for  them,  which  he  ex-  plaintiff  to  exchange  the  money  re- 
changed  with  B  for  a  bill  of  larger  de-  ceived  in  small  sums  for  bills  of  larger 
nomination,  which  turned  out  to  be  denominations  with  persons  who  made 
counterfeit.  Held,  that  he  could  re-  no  purchases  of  goods.  No  evidence 
cover  back  the  money  from  B  in  his  was  offered  to  show  any  usage  of  busi- 
own  name:  Kent  v.  Bornstein,  12  Al-  ness,  either  general  or  special,  which 
len,  342.  "The  facts  of  this  case,"  would  authorize  the  inference  that  the 
said  Bigelow,  0.  J.,  "do  not  bring  it  plaintiff's  authority  was  extended  be- 
within  the  familiar  principle  relied  on  yond  the  precise  terms  of  his  employ- 
by  the  defendant,  that  a  mere  agent  or  ment,  so  as  to  embrace  a  transaction 
servant,  with  whom  a  contract,  either  similar  to  that  which  he  entered  into 
express  or  implied,  is  entered  into  in  with  the  defendant's  agent.  In  this 
behalf  of  another,  and  who  has  no  state  of  the  evidence,  it  is  clear  that 
beneficial  interest  in  the  transaction,  the  plaintiff  exceeded  his  authority  in 
cannot  support  an  action  thereon.  The  exchanging  the  smaller  bills  in  his  pos* 
plaintiff  had  possession  of  money  be-  session  for  one  of  the  denomination  of 
longing  to  another,  for  a  special  pur-  fifty  dollars,  and  he  is  liable  to  his  em- 
pose  only.  His  authority  was  strictly  ployer  for  the  loss  occasioned  by  his 
limited.  It  was  confined  to  the  mak-  unauthorized  act.  It  does  not  appear 
ing  of  sales  of  goods  in  the  store,  and  that  the  transaction  has  been  ratified 
the  payment  of  the  money  received  by  the  principal.  For  aught  that  we 
therefor  to  a  third  person.  He  had  no  can  know,  the  plaintiff  is  still  liable 
authority  to  deal  with  the  money  as  for  the  amount  of  the  genuine  bills 
his  own,  or  to  appropriate  it  for  any  which  he  exchanged  for  the  counterfeit 
purpose  whatever.  His  duty  was  one.  It  cannot  therefore  be  said  that 
merely  to  receive  it  for  goods  which  the  plaintiff  has  no  beneficial  interest 
he  might  sell  in  the  course  of  the  day,  in  the  cause  of  action  on  which  this 
and  to  hold  it  in  his  possession  till  the  suit  is  brought.  On  the  contrary,  it 
hour  for  the  daily  payment  of  it  over  plainly  appears  that  his  right  to  re- 
to  the  sheriff 's  keeper  arrived,  when  cover  in  this  action  is  the  only  mode 
he  was  bound  to  pay  it  over  to  him.  in  which  he  can  indemnify  himself 
Any  act  or  dealing  with  the  money  be-  against  the  rightful  claim  of  his  em- 
yond  this  was  outside  of  the  scope  of  ployer  for  the  loss  caused  by  his  abuse 
ni*  employment.    He  had  no  authority  of  the  authority  intrusted  to  him." 
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holding  negotiable  paper  payable  to  him  as  agent,  or  to 
bearer,  or  indorsed  in  blank,  may  sue  on  it  in  his  own 
name.1  So,  where  money  is  paid  by  the  agent  by  mistake, 
or  under  an  illegal  contract.  "  Where  a  man  pays  money 
by  his  agent  which  ought  not  to  have  been  paid,  either 
the  agent  or  principal  may  bring  an  action  to  recover  it 
back:  the  agent  may  from  the  authority  of  the  principal, 
and  the  principal  may  as  proving  it  to  have  been  paid  by 
his  agent."2  Where  the  agent  sues  in  his  own  name,  the 
defendant  may  avail  himself  of  all  the  defenses  that 
would  have  been  open  to  him  had  the  suit  been  brought 
by  the  principal.8  An  agent  having  a  special  or  tempo- 
rary property  in  goods,  with  a  right  to  their  possession, 
may  maintain  trespass,  or  trover,  or  conversion  against  a 
third  person.4 

Illustrations.  —  A  contract  of  sale  read,  that  "I,  A,  agent 
for  B,  agree  to  sell,"  etc.,  and  "  I,  C,  agree  to  buy,"  etc.  No 
other  mention  of  B's  name  was  make,  and  it  was  signed  by  A 
in  his  own  name,  and  by  C.  Held,  A  could  sue  in  his  own 
name  for  a  breach:  Albany  and  Rensselaer  Iron  etc,  Co.  v.  Lund- 
berg,  121  U.  S.  451.    A  delivered  B's  coat  in  a  bundle  to  a  car- 

1  Mauran   v.    Lamb,  7   Cow.   174;  68  Am.  Dec.  134;  Pierce  v.  Robie,  39 

BofFom  v.Chad wick,  8  Mass.  103;  Fair-  Me.  205;  63  Am.  Dec.  614;  Rutland 

field  v.  Adams,  16  Pick.  351;  Sargent  etc.  R.  R.  Co.  v.  Cole,  24  Vt.  37;  Pot- 

v.  Morris,  3  Barn.  &  Aid.  277;  Con-  ter  v.  Yale  College,  8  Conn.  52;  Porter 

siderant  v.  Brisbane,  22  N.  Y.  393;  v.   Nekervis,  4  Rand.   359;    Poor  v. 

Van  Staphontv.  Pearce,  4  Mass.  258;  Guilford,  10  N.  Y.  273;  61  Am.  Dec. 

Fish  v.  Jacobsohn,  1  Keyes,  539;  John-  749. 

son  v.  Catiin,  27  Vt.  89;  62  Am.  Dec.  'Lord  Mansfield,  C.  J.,  in  Drink- 

622;  Jackson  v.  Heath,   1  Bail.  355;  water  v.  Goodwin,  Cowp.  251;  Kent 

Moore  v.  Penn,  5  Ala.  135;  Blanchard  v.  Bornstein,  12  Allen,  342;  Oom  v. 

v.  Page,  8  Gray,  281;  Griffith  v.  Ingle-  Bruce,  12  East,  225;  Lime  Rock  Bank 

dew,  6  Serg.  A  R.  429;    9  Am.  Dec  v.  Plimpton,    17  Pick.   159;  28  Am. 

444;  Hamilton  v,  Vought,  34  N.  J.  L.  Dec.  286.    See  Hungerf ord  v.  Scott,  37 

187;  Dugan  v.  United  States,  3  Wheat.  Wis.  341. 

176;    Guernsey  v.  Burns,  25  Wend.  s  Gibson  v.  Winter,  5  Barn.  &  Aid. 

412;  Brigham  r.  Marean,  7  Pick.  40;  96;  Leeds  v.  Marine  Ins.  Co.,  6  Wheat. 

Commercial  Bank  v.  French,  21  Pick.  565;   Taintor  v.  Prendergaat,  3  Hill, 

486;  32  Am.  Dec  280;  Fisher  v.  Ellis,  72;  38  Am.  Dec  618;  Hogan  v.  Shorb, 

3  Pick.  322;  Binney  v.  Plumley,  5  Vt.  24  Wend.  458. 

500;    26  Am.  Dec  313;    McHenry  v.  *  Evans  on  Agency,  389;  Robinson 

Ridgely,  2  Scam.  309;  35  Am.  Dec.  v.   Webb,    11   Bush,   464;    Heard    v. 

110;  Doe  v.  Thompson,  22  N.  H.  217;  Brewer,  4  Daly,  136;  Bass  v.  Pierce, 

Wheelock  v.   Wheelock,   5  Vt   433;  16  Barb.  595;  Faulkner  v.  Brown,  13 

Clap  v.  Day,  2  Me.  305;  11  Am.  Dec  Wend.  63;  Beyer  v.  Bush,  50  Ala.  19; 

99;  Goodman  v.  Walker,  30  Ala.  482;  Story  on  Agency,  sees.  414  et  seq. 
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rier.  The  bundle  was  lost.  Held,  that  A  might  bring  an  action 
against  the  carrier:  Elkina  v.  Boston  etc.  B.  B.  Co.,  19  N.  H. 
337;  51  Am.  Dec.  184.1 

§  125.    Agent's  Bight  to  Sue  Controllable  by  Principal. 

— The  right  of  the  agent  to  sue  is  subordinate  to  and  con- 
trollable by  the  principal.  Where  the  principal  as  well  as 
the  agent  has  a  right  to  sue  upon  a  contract  made  by  the 
latter,  he  may  generally  supersede  the  right  of  the  agent 
to  sue  by  suing  in  his  own  name.1 

1  "The  principle,"  said  the  court,  amount  of  specie  for  tnnipo.rta.tion, 
"appears  to  be  settled  that  if  it  ia  not  by  -whom  it  wan  delivered  to  the  Steam 
expressed  that  an  agent  contracts  in  Navigation  Company,  who  vera  then 
behalf  of  another,  and  the  name  of  the  mnning  the  Lexington  between  New 
principal  ia  not  disclosed  by  him,  a  York  and  Stoningtoo.  It  was  held 
suit  may  be  maintained  in  the  name  that,  notwithstanding  tho  contract  of 
of  tho  principal.  In  the  present  case  affreightment  was  made  by  Hamden 
Jonathan  Hiking  was  clearly  the  agent  with  the  company  personally  for  the 
of  tho  plaintiff,  and  the  name  of  the     transportation  of  the  specie,  it  was, 

?laintilf  was   not   disclosed   by   him.     in  contemplation  of   law,   a  contract 
his    principle   is   recognized   in   the     between  the  bank  and  the  company, 
case  of  Sims  v.  Bond,  5  Barn,  ft  Adol.     and  although  Hamden  made  the  con- 
SS9,  where  Lord  Dnnmansaya:  'It  ia    tract  in  his  name,  and  without  dis- 
a  well-established  rule  of   law  that    closing  the  name  of  his  employers  at 
where  a  contract,  not  under  seal,  ia    the  time,  the  bank  might  maintain  a 
made  with  an  agent  in  bis  own  name    suit  upon  the  contract  directly  against 
for  an  undisclosed   principal,   either    the  company.     So  where  the  plaintiff 
the  agent  or  the   principal   may  sue    agreed  with  B,  a  common  carrier,  for 
upon  ft;   the  defendant  in  the  latter    the  carriage  of  goods,  and  B,  without 
case  being  entitled  to  bo  placed  in  the    the  plaintiff's  directions,  agreed  for 
same  situation  at  the  time 
closure  of  the  real  priucipt 
agent  bad  been  the  contract 
In  the   ease  of    Higgins  v. 
Mces.  k  W.  834,  it  was  he! 
suit  might  be  maintained  c 
tract  eithur  in  tho  name  o: 
cipal  or  of  the  agent,  and 
although  required  to  be  in 
the  statute  of  frauds:  Beebc 
12  Wend.  413;  27  Am.  Dec 
torn.  Prondergast,  3  Hill, ' 
Dec    G18.     Tho   same  prii 
adopted  by  the  supreme  c 
United  States  in  the  mom 
of  the  loss  of  the  steamer 
in  Long  Island  Sound.     I 
of    New    Jersey   Steam 
Company  v.  Merchant*'  Bat 
344,    the    bank    had    de 
Hamden,  an  express  age: 
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CHAPTER  XIII. 

THE  ADMISSION  AND  REMOVAL  OF  ATTORNEYS. 

1 126.  Attorneys  defined. 

9 127.  Admission  to  the  bar — License  ossantiai  to  practice. 

S  128.  Office  of  (.Homer  —  Nature  of  the  office. 

1 120.  Power  of  court  to  disbar  attorney!. 

S  130.  Games  good  grounds  for  disbarment 

f  131.  Causes  not  ground  for  disbarment. 

)  132.  Suspension  for  a  time. 

I  133.  Previous  conviction  not  necessary. 

S  131.  Practice  on  disbarment  proceeding — Proof — Appeal, 

S  135.  Mandamu*  to  restore  attorney. 

1 130.  Readmission  after  disbarment. 

§  126.  Attorneys  Defined. — In  England  there  are  dif- 
ferent divisions  of  lawyers, — sergeants,  queen's  counsel, 
barristers,  attorneys,  proctors,  solicitors,  etc.  The  members 
of  these  different  divisions  have  certain  privileges  and  dis- 
tinctions peculiar  to  their  order.    A  barrister  cannot  draw 

narifirH  or  Hn  lha  wnrk  of  nn  nt.tnrnflvr   nn  sit.f.nrnpv  ^ntinot 

No 

ites. 

)Oth 

ney 

iOU3 

pre- 
'ord 
hen 
:eof 


Lll, 
Obi. 


§  127  PRINCIPAL  AND  AGENT.  206 

§  127.  Admission  to  the  Bar — License  Essential  to 
Practice. — A  person  cannot  hold  himself  out  as  a  practi- 
tioner of  law  without  a  license  to  do  so  issued  by  some  com- 
petent  authority, — generally  a  court  of  justice,  appellate  or 
of  original  jurisdiction.1  A  license  granted  by  the  high- 
est court  of  a  state  gives  authority  to  practice  in  all  the 
courts  of  that  state,  while  a  license  given  by  an  inferior 
court  extends  only  to  practice  in  that  particular  court.1 
This  license  is  usually  granted  after  an  examination  as  to 
the  applicant's  knowledge  of  the  law,  or  as  to  his  possess- 
ing the  qualifications  required  by  statute.  The  statutes 
of  the  different  states  prescribe  these  qualifications.*  One 
who  is  not  licensed  to  practice  as  an  attorney,  but  repre- 
sents himself  to  be  one,  and  is  employed  and  acts  as  such, 
cannot  recover  for  his  services  by  declaring  on  them  as 
those  of  an  agent  only.4  A  statute  making  the  diploma 
of  a  law  school  conclusive  evidence  of  the  learning  and 
ability  of  the  possessor  is  valid;*  but  a  statute  is  not  which 
admits  to  the  practice  of  law  any  person  of  good  moral 
character.6  An  unlicensed  attorney  cannot  sue  for  fees, 
nor  can  the  firm  of  which  he  is  a  member,  though  the 
other  partners  are  licensed.7  The  term  of  the  office  is  for 
life,  during  good  behavior.8    The  order  of  a  court  admit- 

1  Robb  v.  Smith,  4  111.  46;  McKoan  T  Hittson  v.  Browne,  3  Col.  304. 

v,  Devries,  3  Barb.  196;  Thorn  v.  Law-  8  "And  his  office  is  an  office  for  life. 

son,  6  Tex.  240;  In  re  Pratt,  13  How The  grant  of  an  office  without 

Pr.  1.  express  limitation  at  common  law,  be- 

*  Weeks  on  Attorneys,  sec  23;  ing  taken  most  strongly  against  the 
Withers  v.  State,  36  Ala.  252;  Osborn  grantor,  endures  for  the  life  of  the 
v.  United  States  Bank,  9  Wheat.  738.  grantee;  and  though  this  principle  han 

8  See  Weeks  on  Attorneys,  sees.  66-  not  been  applied  to  offices  within  the 

76;  In  re  Pratt,  13  How.  Pr.  1;  In  re  grant  of  the  executive,  it  must  necee- 

A.  B.,  5  N.  Y.  Leg.  Obs.  136;  In  re  sarily  be  applied  to  the  office  of  attor- 

Graduates,  11  Abb.  Pr.  301;  20  How.  ney,  for  to  subject  the  members  of  the 

Pr.  1;  10  Abb.  Pr.  357;  19  How.  Pr.  profession  to  removal  at  the  pleasure 

136;  People  v.  Hallett,  1  Col.  352.  of  the  court  would  leave  them  too 

*  Tedrick  v.  Hiner,  61  HI.  190.  small  a  share  of  the  independence  ne- 

*  In  re  Cooper,  22  N.  Y.  67.  cessary  to  the  duties  they  are  called  to 
6  McKoan  v.  Devries,  3  Barb.  196;    to  perform  to  their  clients  and  to  the 

Devries  ads.  McKoan,  6  N.  T.  Leg.  public ":    Case   of   Austin,  5   Rawle, 

Obs.  203;  Bullard  v.  Van  Tassell,  3  191;  28  Am.  Dec.  657;  Richardson  v. 

How.  Pr.  402;  see  Roy  v.  Harley,  1  Brooklyn  City  R.  R.  Co.,  02  How.  Pr. 

Duer,  637.  368. 
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ting  an  attorney  to  practice  is  an  adjudication  that  he  was 
of  "good  moral  character"  at  that  time.1  If  the  court 
finds  the  applicant  not  to  possess  the  "character  or  learn- 
ing "  required  by  statute,  its  decision  is  not  reviewable  on 
appeal*  Nor  is  the  decision  of  the  court  that  his  quali- 
fications are  sufficient  appealable  from.3  The  decision  of 
the  court  that  he  is  not  entitled  to  admission  is  review- 
able on  appeal,  but  is  not  the  subject  of  mandamus}  An 
attorney  cannot  have  his  name  enrolled  nunc  pro  tunc  as 
of  the  day  of  his  license.5  He  cannot  be  admitted  with- 
out personally  appearing  before  the  court.6  He  may  be 
examined  as  to  his  professional  qualifications,  even  though 
he  is  a  member  of  the  bar  of  another  state  or  of  the  supreme 
federal  court.7  The  statutory  provision  that  an  attorney 
of  another  state  may  be  admitted  on  the  production  of  his 
license  does  not  take  away  the  power  of  the  court  to  in- 
quire as  to  his  still  being  a  member  of  the  bar,  and  as  to 
his  standing  and  moral  character.8  A  rule  requiring  a 
candidate  for  admission  to  the  bar  to  serve  a  clerkship  of 
four  years  with  a  practicing  attorney  is  not  complied  with 
by  studying  law  with  an  attorney  for  that  time ;  he  must 
actually  assist  him  in  the  office  practice.9    But  a  service 

1  In  re  Lowenthal,  61  CaL  122.  which  he   must  undergo;  and  alto- 

*  In  re  Beges,  67  N.  Y.  120.  gether  aside  from  that  question  is  the 

*  S tote  t?.  Johnston,  2  Har.  &M.  160.  inquiry  whether   he  has  served  the 
4  Commonwealth  v.  Judges,  1  Serg.  necessary  clerkship.    The  substance  of 

ft  R.  187;  Strother  v.  Missouri,  1  Mo.  this  prerequisite  it  is  not  difficult  to 

605;  Ex  parte  Garland,  4  Wall.  378;  perceive.    A  clerkship  to  an  attorney 

In  re  Cooper,  22  N.  Y.  67;  Ex  parte  imports  the  office  of  assistant  to  an 

Secombe,  19  How.  9;  Bradwell  v.  State,  attorney,  an  actual  occupation  in  and 

16  Wall.  133.  about  the  attorney's  business  and  un- 

*  Ex  parte  Fellows,  3  HL  369.  der  his  control.    The  service  is  to  be 

•  Ex  parte  Snelling,  44  Cal.  553.  rendered,  not  solely  or  mainly  by  the 
T  Ex  parte  Snelling,  44  Cal.  553.    A  study  of  law-books,  but  chiefly  by  at- 

lawyer  m>m  another  state  may  become,  tending  to  the  work  of  the  attorney 

by  practicing  without  being  admitted,  under  his  direction.    The  purpose  of 

a  de  facto  attorney,  so  that  his  acts  the  rule  is,  that  the  clerk  shall  be  actu- 

will  be  valid:  Garrison  v.  MoGowan,  ally  engaged  in  the  practice  of  law 

48  CaL  698.  under  the  guidance  of  his  master  for 

•  In  re  Lowenthal,  61  CaL  122.  the  stated  period,  so  that  by  direct 

•  In  re  Dunn,  43  N.  J.  L.  359;  39  contact  with  an  attorney's  duties  he 
Am.  Rep.  600;  the  court  saying:  may  acquire  the  skill  and  facility  in 
"  Whether  an  applicant  has  studied  the  profession  which  are  necessary  for 
•efficiently  is  left  by  our  rules  to  be  enabling  him  to  protect  and  promote 
determined    upon    the    examination  independently  the  interests  that  clients 


g  12S  PRINCIPAL 


208 


with  a  judge  of  a  court  is  a  service  with  a  "practicing 
attorney  or  gentleman  of  the  law."  *  The  right  to  prac- 
tice law  does  not  depend  on  United  States  citizenship.1 
Women  are  not  eligible  to  hold  the  office  of  attorney  at 
law,*  nor  non-residents  of  the  state/  nor  unnaturalized 
foreigners  *  nor  a  circuit  judge,*  nor  a  master  in  chan- 
cery,7 nor  the  clerk  of  the  court.* 

§  128.  Office  of  Attorney — Mature  of  the  Office. — An 
attorney  at  law  does  not  hold  an  "office  of  trust,  civil  or 
military,"  within  those*  words  in  a  statute,9  nor  is  he  an 
"officer"  or  "public  officer." *•  He  cannot  be  excluded 
from  bis  profession  for  past  misconduct, — as,  for  example, 
bearing  arms  against  the  United  States,11  or  having  fought 
a  duel,0 — unless  it  seems  that  the  past  conduct  shows  him 
to  be  a  person  not  of  "good  moral  character.'11*  The  fact, 
however,  that  the  attorney  is  not  qualified  does  not  render 
void — as  against  the  client — the  proceedings  taken  by 
him."  A  license  granted  by  a  court  to  an  attorney  to 
practice  law  is  not  a  contract  between  him  and  the  state 


ay  afterwards  coinmH  to  him.    This       «  Hobby  ».  Smith,  1  Cow.  588;  8ey- 
is  the  sole  object  of  requiring  the  clerk-    moor  v.  Ellison,  2  Cow.  13. 
■hip  to  be  served  with  *  practicing  at-        T  Anonymous,  TayL  6. 


torney.    For  the  mere  atody  of  legal  •  Collins's  Case,  2  Va.  Cas.  222L 

principles,  a  retired  counselor  or  a  pro-  *  Ez  parte  Faulkner,  1  W.  Va,  269; 

feasor  would  be  an  apter  guide."  Cohen   r.  Wright,  22  Cal  294;  Ez 

1  Commonwealth  v.  Judges,  1  Serg.  parte  Yale,  24  OaL  241;  85  Am.  Dee. 

*  R  187.  6£ 

•Brad well  v.  State,  16  WalL  190.  » Ingersoll «.  Howard,  1  Heisk.  247; 

« In  re  Bradwell,  65  ID.  535;  Brad-  Champion  «.  State,  3  Cold.  114;  Bx 

well  v.   State,   16  WalL   130;  In  re  parte  Garland,  4  WalL  333;  Byrne  v. 

Lockwood,  9  Nott  &  H.  346;  In  re  Stewart,  3  Desana.  Eq.  466;  Leigh's 

Goodell,  39  Wis.  232;  20  Am.  Rep.  Case,  1  MnnL  468.    See  Waters  v. 

42;  Robinson's  Case,  131  Mass.  376;  Whittemore,  22  Barb.  505. 

41  Am.  Rep.  239;  contra,  In  re  Hall,  "  Ez  parte  Garland,  4  WalL  333; 

50  Conn.  131;  47  Am.  Rep.  625;  In  re  Ez  parte  Law,  35  Ga.  285;  Ez  parte 

Leonard,  12  Or.  93;  53  Am.  Rep.  323.  Tenney,  2  Duvall,  351. 

By  statute  in  several  states  this  priri-  u  In  re  Dorse  y,  7  Port  293.    See  In 

lege  is  now  granted  to  women.  re  Wood,  1  HopL  Ch.  6;  Leigh's  Case, 

♦In  re  Mosness,  39  Wis.  520;  20  1  Muni  468. 
Am.  Rep.  55;  In  re  Henry  ads.  Snyder,  u  As,  for  instance,  where  he  has  been 
40  N.  Y.  560;  Richardson  v.  Brooklyn  convicted  of  larceny:  Attorneys*  Li- 
ft. R  Co.,  22  How.  Pr.  36&  cense,  21  X.  J.  L.  345. 

•  Ez  parte  Thompson,  3  Hawks,  355;  "  Peterson  v.  Parriott,  4  W.  Va.  42; 

1  Johns.  528;  In  re  O'Neill,  90  N.  T.  Weeks  on  Attorneys,  sec  43;  Garrison 

5c^;ccm<ra,Inrefinmet.2Caines,387.  v.  McGowan,  48  OaL  598. 
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which  the  legislature  cannot  interfere  with.1  It  may  be 
revoked,  or  additional  conditions  may  be  placed  upon  its 
exercise.9  So  the  exercise  of  its  profession  may  be  taxed, 
and  a  penalty  enforced  upon  its  exercise  without  such 
payment.*  The  requirement  of  a  license  tax  for  carrying 
on  the  profession  of  attorney  at  law  does  not  conflict  with 
a  constitutional  provision  that  taxation  upon  property 
shall  be  in  exact  proportion  to  its  value.1 

§  129.  Power  of  Court  to  Disbar  Attorneys. — The 
summary  jurisdiction  of  the  court  over  an  attorney  may 
be  exercised  to  the  extent  of  taking  away  his  office, — dis- 
barring him,  striking  his  name  from  the  rolls.  Such  a 
power  is  necessary  to  protect  the  court  itself,  the  ad- 
ministration of  justice,  and  the  public  from  imposition 
and  fraud.  It  is  exercised,  not  by  way  of  punishment, — 
the  attorney  may  also  be  punished  in  tbe  proper  tribunals 
if  his  acts  amount  to  a  crime, — but  to  remove  from  the 
exercise  of  professional  privileges  those  who  are  unworthy 
of  them.  "The  proceeding  is  not  for  the  purpose  of  pun- 
ishment, but  for  the  purpose  of  preserving  the  courts  of 
justice  from  the  official  ministration  of  persons  unfit  to 
practice  in  them."5  The  license  of  an  attorney,  obtained 
without  authority  of  law,  may  be  revoked  in  a  summary 
proceeding.6    "It  is  difficult,"  says  Taney,  C.  J.,  "if  not 

1  Simmons  v.  State,  12  Mo.  268;  49  169;  Onld  v.  City  of  Richmond,  23 

Am.  Dec  131;  State  v.  Lackland,  12  Gratt  464;  14  Am.  Rep.  139;  contra, 

Mo.  279;  State  v.  Garesche,  36  Mo.  Lawyer's  Tax  Cases,  8  Heisk.   665. 

261.  Each  member  of  a  firm  must  pay  the 

"Id.  In  People  v.  Walhridge,  6  Cow.  license  fee:  Jones  v.  Paige,  44  Ala. 

512,  the  constitutionality  of  a  statute  657. 

prohibiting  attorneys  from  buying  ne-  *  McCaskell  v.  State,  53  Ala.  510. 

gotiable  paper  was  attacked.    But  the  B£x  parte  Wall,  poet;  People  v. 

court  held  it  constitutional.  Turner,  1  Cal.  143;  52  Am.  Dec.  295. 

*  Simmons  v.  State,  12  Mo.  268;  49  6  In  re  Burchard,  27  Hun,  429.  In 
Am.  Dec  131;  Cousins  v.  State,  50  Ex  parte  Wall,  107  U.  S.  265,  it  is 
Ala.  113;  20  Am.  Rep.  290;  St.  Louis  said:  "  It  is  laid  down  in  all  the  books 
v.  Sternberg,  8  Cent.  L.  J.  8;  Gold-  in  which  the  subject  is  treated,  that  a 
thwaite  v.  City  Council,  50  Ala.  486;  court  has  power  to  exercise  a  sum- 
Stewart  v.  Potts,  49  Miss.  479;  State  mary  jurisdiction  over  its  attorneys, 
v.  King,  21  La.  Ann.  201;  State  «7.  to  compel  them  to  act  honestly  towards 
Waples,  12  La.  Ann.  343;  Egan  v.  their  clients,  and  to  punish  them  by 
St  Charles  Court,  3  Har.  k  McH.  fine  and  imprisonment  for  misconduct 
Vox*  L— 14 
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impossible,  to  enumerate  and  define  with  legal  precision 
every  offense  for  which  an  attorney  or  counselor  ought  to 
be  removed;  and  the  legislature  for  the  most  part  can 

only  prescribe  general  rules  and  principles  to  be  carried 
into  execution  by  the  court  with  judicial  discretion  and 
justice,  as  cases  may  arise." 1  The  power  to  disbar  is 
inherent  in  the  court,  and  need  not  be  given  (thougli  it 
may  be  regulated)  by  statute.1    Where  grounds  of  disbar- 

and  contempts,  and,  in  gross  cases  of  Mansfield,  '  whether,  after  the  con- 
misconduct,  to  strike  their  names  from  duct  of  this  man,  it  is  proper  that  ho 
the  roll.  If  regularly  convicted  of  a  should  continue  a  member  of  a  porofee- 
felony,  an  attorney  will  be  struck  off  sion  which  should  stand  free  from  all 
the  roll  as  of  course,  whatever  the  suspicion.  ....  It  is  not  by  vay  of 
felony  may  be,  because  he  is  rendered  punishment;  but  the  court  in  such 
infamous.  If  convicted  of  a  misde-  cases  exercise  their  discretion,  whether 
meanor  which  imports  fraud  or  dis-  a  man  whom  they  have  formerly  ad- 
honesty,  the  same  course  will  be  taken,  mitted  is  a  proper  person  to  be  con- 
He  will  also  be  struck  off  the  roll  for  tinued  on  the  roll,  or  not* " 
gross  malpractice  or  dishonesty  in  his  l  Ex  parte  Secombe,  19  How.  9. 
profession,  or  for  conduct  gravely  *  State  v.  Win  ton,  11  Or.  456;  60 
affecting  his  professional  character.  Am.  Rep.  486;  Ex  parte  Wall,  107  U. 
In  Archbold  s  Practice,  edition  by  S.  265;  People  v.  Palmer,  61  HL  255; 
Chitty,  p.  14S,  it  is  said:  'The  court  State  v.  Burr,  19  Neb.  593;  United 
will,  in  general,  interfere  in  this  sum-  States  v.  Porter,  2  Cranch  C.  O.  60; 
mary  way,  to  strike  an  attorney  off  Cohen  v.  Wright,  22  Cal.  293;  In  re 
the  roll  or  otherwise  punish  him  for  Davies,  93  Pa.  St.  116;  39  Am.  Rep. 
gross  misconduct,  not  only  in  cases  729;  In  re  Goodrich,  79  111.  148;  Pe- 
where  the  misconduct  has  arisen  in  nobscot  Bar  v.  Kimball,  64  Me.  140;  In 
the  course  of  a  suit,  or  other  regular  re  Woolley,  11  Bush,  95;  Merritt  v. 
and  ordinary  business  of  an  attorney,  Lambert,  10  Paige,  356;  Ex  parte 
but  where  it  has  arisen  in  any  other  Smith,  28  IncL  47;  Ex  parte  Brown,  2 
matter  so  connected  with  his  profes-  Miss.  303;  In  re  Bowman,  8  Cent  L.  J. 
flional  character  as  to  afford  a  fair  250;  State©.  Kirke,  12 Fla.  278;  95  Am. 
presumption  that  he  was  employed  in  Dec.  314;  Bradley  v.  Fisher,  13  WalL 
or  intrusted  with  it  in  consequence  of  335;  Ex  parte  Cole,  1  McCrary,  405; 
that  character.'  And  it  is  laid  down  Baker  v.  Commonwealth,  10  Bush,  592. 
by  Tidd,  that '  where  an  attorney  has  The  St.  Louis  criminal  court  cannot 
been  fraudulently  admitted,  or  con-  disbar  an  attorney,  nor  suspend  him 
victed  (after  admission)  of  felony,  or  from  practice.  Under  the  statute,  this 
other  offense  which  renders  him  unfit  power  is  vested  only  in  the  supreme 
to  be  continued  an  attorney,  or  has  court,  the  St.  Louis  court  of  appeals, 
knowingly  suffered  his  name  to  be  and  the  several  circuit  courts:  State 
made  use  of  by  an  unqualified  person,  v.  Laughlin,  73  Mo.  443.  Under  the 
or  acted  as  agent  for  such  person,  or  Illinois  statute  giving  the  supreme 
has  signed  a  fictitious  name  to  a  do-  court  exclusive  power  to  strike  from 
murrer,  as  and  for  the  signature  of  a  the  roll  the  name  of  an  attorney  for 
barrister,  or  otherwise  grossly  mis-  malpractice,  the  circuit  court  can  only 
behaved  himself,  the  court  will  order  suspend  him  from  practice  till  the 
him  to  be  struck  off  the  roll ':  1  Tidd's  next  term  of  the  supreme  court.  And 
Prac.,  9th  ed.,  89.  Where  an  attorney  the  order  of  suspension  must  be  re- 
was  convicted  of  theft,  and  the  crime  scinded  if  the  supreme  court  then 
was  condoned  by  burning  in  the  hand,  make  no  movement  to  strike  him  from 
he  was,  nevertheless,  struck  from  the  the  roll:  Winkelman  v.  People,  50 
roll.    'The  question  is,'  said   Lord  HL  449.    Disbarred  attorneys  can  no 
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ment  are  specified  by  statute,  this  does  not  exclude  the 
power  of  the  court  to  disbar  for  good  grounds  not  men- 
tioned.1 An  attorney  struck  from  the  roll  of  one  court 
will  not  be  admitted  in  any  other,2  or  be  allowed  to  act 
for  a  party  by  letter  of  attorney.*  In  New  York  it  is  held 
that  conviction  of  a  felony  forfeits  the  attorney's  office 
and  his  right  to  practice,  without  an  order  of  court  re- 
moving him.4  The  disbarment  of  an  attorney  by  a  county 
court  in  Florida  does  not  affect  his  status  in  other  courts.5 
In  Illinois,  a  circuit  court  can  only  suspend,  the  supreme 
court  must  disbar.6  The  United  States  supreme  court 
has  refused  to  consider  the  fact  that  a  member  of  the  bar 
of  the  supreme  court  of  a  state  has  been  struck  from  the 
rolls  of  a  federal  district  court  of  that  state,  as  a  reason 
for  not  admitting  him  to  the  bar  of  the  United  States 
supreme  court.7  An  attorney  may  be  removed  from  the 
rolls  at  his  own  request.8  It  is  no  bar  to  the  court's  pro- 
ceeding to  disbar  for  wrongfully  retaining  money  belong- 
ing to  a  client,  that  the  attorney,  after  the  proceedings 
were  commenced,  has  paid  over  the  money.9    Nor  can 

longer  appear   as   attorneys  in   any  merate  and  define  with  legal  precision 

court  of  record  in  Michigan,  nor  repre-  every  offense  for  which  an  attorney  or 

sent  any  person  in  court  as  attorney,  counselor  ought  to  be  removed.     And 

agent,  or  otherwise:   Cobb  v.  Grand  the  legislature  for  the  most  part  can 

Rapids  Superior  Judge,  43  Mich.  289.  onlv  prescribe  general  rules  and  prin- 

1  In  re  Mills,  1  Mich.  392;  Ohio  v.  ciples  to  be  carried  into  execution  by 

Chapman,  11  Ohio,  430;  Beenev.  State,  the  court  with  judicial  discretion  and 

22  Ark.  157;  In  re  Bowman,  8  Cent,  justice,  as  cases  may  arise." 

L.   J.   250;  contra,  Ex  parte  Smith,  a  In  re  Smith,  4  Moore,  319;  In  re 

28  Ind.  47;  Redman  v.  State,  28  Ind.  Peterson,  3  Paige,  510. 

905;  Kane  v.  Haywood,  66  N.  C.  1.  *  Paul  v.  Purcell,  1  Browne,  348. 

In  Ex   parte  Secombe,   19  How.   9,  *  In  re  Nilea,  5  Daly,  465. 

Taney,  C.  J.,  says:  "  It  is  true  that  in  6  State  v.  Kirke,  12  Fla.  278;  95  Am. 

the  statutes  of  Minnesota  rules  are  Dec.  314. 

prescribed  for  the  admission  of  attor-  •  Winkelman  v.  People,  50  HI.  449. 

ney  and  counselors,  and  also  for  their  7  In  re  Tillinghast,  4  Pet.  109. 

removal.     But  it  will  appear  upon  ex-  8  See  People  v.  Walbridge,  8  Cow. 

amination  that  in  describing  some  of  512;  Scott  v.  Van  Alstyne,  9  Johns. 

the  offenses  for  which  they  may  be  re-  216. 

moved  the  statute  has  done  but  little,  *  People  v.  Eyalls,  8  Col.  332;  21 
if  anything,  more  than  enact  the  gen-  Cent.  L.  J.  71.  The  court  said: 
era!  rules  upon  which  the  courts  of  "After  service  of  the  rule  in  this 
law  have  always  acted,  and  have  not  case  as  required  by  law,  respond- 
in  any  material  degree  narrowed  the  ent  paid  the  money  wrongfully  with- 
discretion  they  exercised.  Indeed,  it  held;  also  the  costs  of  this  proceeding. 
is  difficult,  if  not  impossible,  to  enu-  It   seems   fa  >*ve  been  understood 
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the  proceedings  be  dismissed  on  the  motion  of  the  ac- 
cuser.1 

§  130.    Causes  Good  Grounds  for  Disbarment.  —  An 

attorney  has  been  disbarred  for  absence  of  good  moral 
character;2  accusing  the  court  in  a  petition  for  rehear- 
ing of  neglecting' the  consideration  of  the  law,  and  not 
studying  the  facts  of  the  case;*  appropriating  or  wrong- 
that  the  proceeding  would  then  be  was  not  to  move  for  disbarment,  bat 
dismissed  by  relator,  as  respondent  to  procure  an  attachment  for  the  con- 
made  no  answer,  took  no  steps  to  de-  tempt:  Weeks  on  Attorneys,  sec.  97.** 
fend  against  the  charge,  and  departed  *  In  re  Knott,  71  Cal,  584. 
from  the  state.  We  decline  to  dis-  *  Percy's  Case,  36  N.  Y.  651,  where 
charge  the  rule,  and  have  heard  the  it  is  said:  "  It  has  been  seen  that  the 
evidence  touching  the  matters  averred  right  of  admission  to  practice  is  made, 
in  the  petition.  It  seems  to  havo  been  both  by  the  constitution  and  statute, 
assumed  in  the  present  and  several  to  depend  upon  the  possession  of  a 
similar  cases  recently  brought  in  this  good  moral  character,  joined  with  the 
court  that  the  statute  mentioned  was  requisite  learning  and  ability.  It  is 
framed  to  aid  clients  in  collecting  equally  important  that  this  character 
moneys  thus  wrongfully  withheld  by  should  be  preserved,  after  admission, 
their  attorneys.  Doubtless  the  pro-  while  in  the  practice  of  the  profession, 
ceeding  will  tend  to  accomplish  this  as  that  it  should  exist  at  the  time.  It 
purpose,  for  two  reasons:  first,  an  at-  would  be  an  anomaly  in  the  law  to 
torney  must  be  lost  to  all  sense  of  make  good  moral  character  a  prerequi- 
honor  as  well  as  professional  pride,  sito  to  admission  to  an  office  of  life 
who  would  not  thereby  be  stimulated  tenure,  while  no  provision  for  removal 
to  relieve  himself  from  the  odium  at-  is  made  in  case  such  character  is  whoUy 
attaching  to  his  breach  of  trust;  and  lost."  People  v.  Palmer,  61  HI.  255; 
second,  payment  of  the  money,  even  Walker  v.  Commonwealth,  8  Bush,  86; 
though  under  an  influence  akin  to  coer-  Dickinson  v.  Dustin,  21  Mich.  561;  In 
cion,  would  probably  have  some  bear-  re  Peterson,  3  Paige,  510;  Anonymous, 
ing  upon  the  decision  of  this  court  on  22  Wend.  656.  , 
the  question  of  disbarment.  But  we  8  In  re  Woolley,  11  Bush,  95,  the 
do  not  conceive  that  the  statute  re-  court  saying:  "An  attorney  may  unfit 
ferred  to  was  adopted  for  the  purpose  himself  for  the  practice  of  his  profea- 
of  affording  an  additional  private  rem-  aion  by  the  manner  in  which  he  con- 
edy  for  the  collection  of  the  moneys  ducts  nimself  in  his  intercourse  with 
mentioned.  In  our  opinion,  the  prin-  the  courts.  He  may  be  honest  and 
cipal  object  of  the  legislature  was  to  capable,  and  yet  he  may  so  conduct 

Slace  in  the  hands  of  this  court  an  ad-  himself  as  to  continually  interrupt  the 

itional  means  whereby  the  profession  business  of  the  courts  in  which  he 

may  be  purged  of  unworthy  members,  practices;  or  he  may,  by  a  systematic 

and  litigants  generally  be  protected  and  continuous  course  of  conduct,  ren- 

from   impositions  practiced  by  such  der  it  impossible  for  the  courts  to  pre- 

persons.    As  supporting  this  view,  it  serve  their  self-respect  and  the  respect 

may  be  suggested  that  without  the  of  the  public,  and  at  the  same  time 

statute  at  common  law  the  client  pes-  permit  him  to  act  as  an  officer  and 

sessed  quite  as  effective  a  remedy  for  attorney.    An  attorney  who  thus  stu- 

the  wrong    under  consideration;   he  diously  and  systematically  attempts 

might  obtain  from  the  court  a  rule  re-  to  bring  the  tribunals  of  justice  into 

quiring  the  attorney  to  pay  over  the  contempt  is  an  unfit  person  to  hold 

moneys  kept  back,  and  upon  disobe-  the  position  and  exercise  the  privileges 

dience  of  the  rule  the  proper  practice  of  an  officer  of  those  tribunals.    An 
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folly  retaining  his  client's  money;1  altering  a  letter  written 
by  the  judge  to  the  clerk,3  or  a  receipt;*  advising  and 
encouraging  a  lynching;4  abusing  a  judge  in  the  street 
concerning  his  judicial  action  in  a  case  pending  before 
him;*  bad  faith  towards  the  court;6  deceiving  and  im- 
posing upon  the  court;7  conviction  of  such  crimes  as  the 
law  regards  as  infamous;8  disloyal  or  treasonable  acts;9 
colluding  with  the  wife  in  a  divorce  case  to  manufacture 
evidence;10  or  to  obtain  a  divorce  without  authority;11  or 
forging  a  pretended  divorce;12  or  advertising  to  procure 
divorces  without  publicity;1*  embezzling  his  client's 
money;14  fighting  a  duel;15  forging  an  affidavit  for  a  change 
of  venue;16  fraudulent  conduct  not  criminal*;17  getting  the 
opposite  attorney  drunk;18  making  a  false  professional 
statement;19  or  a  false  statement  in  writing  not  sworn  to;20 

open,  notorious,  and  public  insult  to  ing  money  collected  for  bis  client,  an 

the  highest  judicial  tribunal  of  the  attorney  violates  "his  duties  as  such 

state,  for  which  an  attorney  refuses  in  attorney, "  within  the  California  Code 

any  way  to  atone,  may  justify  the  of  Civil  Procedure,  section  287,  speci- 

rerasal  of  that  tribunal  to  recognize  fying  the  grounds  of  disbarment:  In  re 

him  in  the  future  as  one  of  its  officers;  Treadwell,  67  Cal.  353. 

and  in  a  proceeding  against  him  for  *  Baker  v.  Commonwealth,  10  Bush, 

contempt,  if  the  contumacy  be  therein  592. 

manifested,  there  is  no  reason  why  the  *  In  re  Serf  ass,  116  Pa.  St.  455. 

order  revoking  his  authority  until  he  *  Ex  parte  Wall,  107  U.  S.  265. 

does  comply  with  the  reasonable  re-  *  People  v.  Green,  7  CoL  237;  49 

quirements  of  the  court  may  not  be  Am.  Rep.  35L 

made."  6  Ex  parte  Deringer,  4  Week.  Not. 

1  Jeffries  v.  Laurie,  27  Fed.  Rep.  195;  Cas.  200 

In  re  Treadwell,  67  Cal.  353;  People  7  In  re  Loew,  5  Hun,  462. 

v.  Ryalls,  8  Col.  332;  Ex  parte  Brown,  •  In  re  McCarthy,  42  Mich.  71. 

2  CoL   553;    Dawson  v.  Compton,.  7  *  Cohen  v.  Wright,  22  Cal.  293. 

Blackf.  421;  Hynman  v.  Washington,  1§  In  re  Gale,  75  N.  Y.  527. 

2  McCord,  493;  People  v.  Smith,  3  "  Dillon  v.  State,  6  Tex.  55. 

Gunes,  221;  In  re  Bleakley,  5  Paige,  la  In  re  Peterson,  3  Paige,  510. 

311 ;  People  v.  Palmer,  61  111.  255.    See  u  In  re  Goodrich,  79  111.  148. 

Guilford  v.  Sims,  13  Com.  B.  370.    The  "  In  re  Davies,  93  Pa.  St.  116;  39 

United  States  circuit  court  will  disbar  Am.  Rep.  729. 

and  commit  for  contempt  an  attorney  16  Smith  v.  State,  1  Yerg.  228. 

who  disobeys  the  order  of  the  court  to  ie  Ex  parte  Walls,  64  Ind.  461. 

pay  over  to  his  client  money  collected  1T  United  States  v.  Porter,  2  Cranch 

by  suit  in  that  court:  Jeffries  v.  Lau-  C.  C.  60;  In  re  Peterson,  3  Paige,  510; 

ne,  27  Fed.  Rep.  195.     Such  imprison-  In  re  Attorneys'  License,  21  N.  J.  L. 

ment  is  not  the  "  imprisonment  for  345;  People  v.  Ford,  54111.  520. 

debt "  which  the  Missouri  constitution  18  Dickens's  Case,  67  Pa.  St.  169. 

prohibits.     Nor  is  it  material  that  the  u  Perry   v.    State,    3    G.    Greene, 

attorney  has  no  money:   Jeffries  v.  550. 

Laurie,  27  Fed.  Rep.  198b    By  convert-  *  In  re  Keegan,  31  Fed.  Rep.  129. 
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obtaining  admission  to  tbe  bar  through  fraud;1  obtain- 
ing money  by  false  pretenses;2  obliterating  a  record  or 
antedating  a  writ  to  avoid  the  effect  of  the  statute  of  limi- 
tations;8 preparing,  advising  a  client  to  verify,  and  filing 
in  court  a  complaint  alleging  things  as  true  which  he 
knew  to  be  false;4  proposing  to  a  client  to  influence  the 
judge's  action  in  his  case  by  visiting  him  at  his  home  and 
getting  his  opinion  beforehand,  or  inducing  newspapers 
to  attack  him;*  procuring  deeds  of  property  from  persons 
in  distress;6  procuring,  by  false  pretenses,  a  debt  due  his 
client,  to  be  paid  to  himself,  and  attempting  to  retain  it 
for  his  services;7  committing  perjury;8  subornation  of 
perjury;9  substituting  the  name  of  his  client  for  his  own 
in  an  affidavit  for  a  change  of  venue;10  retaining  and  fail- 
ing to  pay  over  money  collected;11  taking  fees  on  both 
sides  of  a  case;13  threatening  a  judge  with  personal  vio- 
lence during  a  trial,  though  out  of  court;18  tampering  with 
jurors.14  "Misdemeanor  in  his  professional  capacity" 
means  professional  misdemeanor,  and  not  a  misdemeanor 
punishable  by  fine  or  imprisonment." 

Illustrations. — An  attorney  obtained  the  confidence  of  a 
weak-minded  man,  who  was  possessed  of  an  hallucination  that 
he  was  in  danger  of  apprehension  for  imaginary  crimes  com- 

1Ez  parte  Hill,  11  L.  J.,  N.  S.,  Kepler,    41    Ind.    341;    Slemmer   v. 

829;  Anonymous,  2  Barn.  &  AdoL  766;  Wright,  54  Iowa,  164;  In  re  Buchan- 

In  re  Lowenthal,  61  Gal.  122.  an,  28  Mo.  App.  230. 

*  Penobscot  v.  Kimball,  64  Me.  140;  u  In  re  Bowman,  8  Cent.  L.  J.  250. 
State  v.  Winton,  11  Or.  456;  50  Am.  See  Jackson  v.  State,  21  Tex.  668.  An 
Rep.  486;  People  v.  Ford,  54  111.  520.  accusation  that  respondent   urged  a 

MEx  parte  Brown,  2  Miss.  303.  prosecution  for  libel  and  promised  to 

*  People  v.  Pearson,  55  Gal.  472.  secure   satisfactory  evidence    of   the 

*  Ex  parte  Cole,  1  McCrary,  405.         guilt  of  the  defendant,  and  alleged 
6  Ex  parte  Burr,  2  Cranch  G.  G.    that  the  statute  of  limitations  had  not 

379.  run,  and  at  the  examination  appeared 

T  People  v.  Murphy,  119  111.  159.  for  defendant  and  set  up  the  statute  of 

8  In  re  Percy,  36  N.  T.  651.  limitations  and  procured  a  writ  of  pro- 

*  State  v.  Holding,  1  McCord,  379;  hibition  and  defendant's  discharge 
In  re  Eldridge,  82  N.  Y.  161;  37  Am.  thereon,  shows  good  ground  for  dis- 
Bep.  558.  barment.    In  re  Stephens,  Cal.  (1888). 

*•  People  v.  Learv,  84  HI  190.  M  Bradley  v.  Fisher,  13  WalL  335; 

n  Weeks    on    Attorney,    sec.    81;  Beene  t>.  State,  22  Ark.  149. 
People  t>.  Cole,  84  HL  327;  People  v.        "  Turner  v..  St.  John,  3  Cold.  376. 
Palmer,  61  HI.  255;  Klingensmith  v.        "  In  re  Bowman,  8  Cent  L.  J.  250. 
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mitted,  encouraged  his  hallucination,  and  procured  money  on 
the  strength  of  it.  Held,  that  the  attorney  should  be  disbarred: 
In  re  Snyder,  24  Fed.  Rep.  910.  Pending  a  writ  of  error  in  the 
United  States  supreme  court  in  a  capital  case,  the  prisoner's 
attorney  induced  a  United  States  commissioner  to  believe  that 
he  had  power  to  issue  a  writ  of  habeas  corpus,  and  admit  the 
prisoner  to  bail,  whereby  he  got  away.  Held,  that  the  attorney 
should  be  dismissed  from  the  bar:  State  v.  Burr,  19  Neb.  593. 
An  attorney  in  whose  hands  a  note  had  been  placed  for  collec- 
tion agreed  with  the  maker,  without  authority,  that  if  she  would 
board  his  law  partner  he  would  indorse  the  amount  on  the  note. 
His  client  repudiated  this  agreement,  and  collected  the  full 
amount  of  the  note  from  the  maker.  The  attorney  never  ac- 
counted to  his  client  for  the  amount  indorsed,  and  never  repaid 
it  to  the  maker.  Held,  that  this  was  willful  professional  mis- 
conduct: In  re  Temple,  33  Minn.  343. 


§  131.  Causes  not  Grounds  for  Disbarment. — The  courts 
have  refused  to  disbar  an  attorney  for  the  following  alleged 
acts:  extorting  from  a  candidate  for  the  position  of  re- 
ceiver (as  the  price  of  consent  to  his  appointment)  that 
he  would  employ  a  certain  person  named  by  the  attor- 
ney;1 ignorance  of  the  law;2  disclosing  information  re- 
ceived;8 mere  moral  delinquencies;4  drawing  a  check  on 
a  hank  in  which  he  had  no  money;5  misconduct  of  a  part- 
ner;6 neglecting  to  obey  a  subpoena;7  the  publication 
over  the  signature  of  several  members  of  the  bar,  of  a 
letter  in  a  newspaper,  stating  that  the  judge  had  lost  the 
confidence  of  the  public,  and  had  better  resign;8  refusing 
in  an  insulting  manner  to  answer  questions  put  by  the 
judge  in  court;9  making  an  affidavit  and  representations 

1  Ex  parte  Cole,  1  McCrary,  406.  having  no  knowledge  thereof,  nor  even 

*  Bryant's  Case,  24  N.  H.  149.  of  the  receipt  of  the  claim  for  collec- 

*  People  v.  Barker,  56  111.  299.  tion,  while  liable  for  the  amount,  is 

*  Starr  v.  Vanderheyden,  9  Johns,  not  liable  for  the  statutory  penalty, 
253;  6  Am.  Dec.  275;  In  re  Mills,  nor  to  be  dismissed  from  the  bar: 
1   Mich.   392;   State  v.  Chapman,   1  Porter  v.  Vance,  14  Lea,  629. 

Munf.  581;  Baker  v.  Commonwealth,  7  Commonwealth  v.  Newton,  1  Grant 

10  Bush,  592.  Cas.  453. 

'Bank  v.  Stryker,  1  Wheel.  C.  C.  8Case  of  Austin,  5  Bawle,  191;  28 

330.  Am.  Dec.   657.    And  see  Ez   parte 

*  If  a  claim  is  sent  to  a  firm  of  attor-  Cole,  1  McCrary,  405. 

neys  for  collection,  and  one  collects  and       *Ex    parte    Robinson,    19    WalL 
misappropriates  the  amount,  the  other,    50&  * 
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for  the  purpose  of  deceiving  the  court,  where  it  is  not 
clear  that  he  intended  to  state  a  falsehood; J  the  delinquen- 
cies of  a  partner;*  taking  notes  instead  of  money  in  satis- 
faction of  a  fieri  facias;9  that  the  grounds  of  a  motion  made 
by  the  attorney  are  not  supported  by  the  facts;4  applying 
abusive  epithets  to  a  judge  in  vacation  is  not  a  "contempt 
involving  fraudulent  or  dishonorable  conduct  or  malprac- 
tice";6 and  the  courts  have  refused  to  disbar  an  attorney 
for  discreditable  acts  not  connected  with  his  profession/ 
as  participating  in  an  exhibition  in  which  pretended 
gifts  were  made  to  draw  full  houses;7  or  attacking  the 
court  in  a  newspaper,  not  as  an  officer  and  attorney,  but 
in  the  character  of  editor;8  or  being  guilty  of  fornica- 

1  In  re  Houghton,  67  CaL  511.  Bat  certainly  an  act  merely  discredit- 

*  Klingensmith  v.  Kepler,  41  Ind.  able,  bat  not  infamous,  such  as  a 
341;  50  Ind.  434.  participation    in    making   pretended 

*  Banks  v.  Cage,  1  How.  (Miss.)  gifts  as  a  means  of  giving  notoriety 
293.  to  an  exhibition,  innocent  in  itself, 

*  Fletcher  v.  Daingerfield,  20  CaL  while  it  would  lose  a  member  of  the 
430.  bar  the  favor  and  countenance  of  the 

6  Jackson  v.  State,  21  Tex.  668.  high-minded  men  of  the  profession, 

6  2  Dowl.  Pr.  1 10.  cannot  of  itself  give  jurisdiction  to  the 

7  Dickens's  Case,  67  Pa.  St  169;  5  court  to  take  judicial  cognizance  of 
Am.  Rep.  420,  the  court  saying:  "The  it,  and  expel  him  from  his  office.  To 
doctine  of  Austin's  Case,  5  Rawle,  admit  such  a  power  would  expose  the 
191,  28  Am.  Dec.  657,  is  that  the  members  of  the  bar  *to  the  whims, 
power  of  the  court  may  be  exer-  caprice,  peculiar  views,  and  prejudices 
cised  against  attorneys  at  law,  either  of  judges.  The  office  of  an  attorney 
for  a  contempt  which  is  an  offense  is  too  important  to  him,  to  those  de- 
against  the  court  itself,  or  for  on-  pendent  on  his  efforts,  and  to  the 
fitness  which  disqualifies  the  attor-  public,  to  bo  thus  at  the  mercy  of 
ney  from  filling  the  office  properly,  any  one.  The  preparation  of  years  to 
In  the  present  case,  no  contempt  was  enable  one  to  practice,  and  the  pros- 
committed,  and  the  expulsion  rests  pects  of  a  lifetime,  ought  not  to  be  in 
upon  the  charge  of  unfitness  to  exer-  the  power  of  men,  however  upright, 
cise  the  office*  of  an  attorney.  If  an  to  blast,  who,  from  peculiarity  of  dis- 
attorney  should  by  a  series  of  unpro-  position  or  habits  of  thought,  may 
fessional  acts,  disgraceful  to  him  as  a  exercise  the  power  unjustly. 

man,  form  a  character  which  unfits  *  Ex  parte  Biggs,  64  N.  0.  204;  con- 

him  for  association  with  the  fair  and  tra,  Ex  parte  Greevy,  4  Week.  Not. 

honorable  men  of  the  profession,  and  Cas.  308;  and  see  State  v.  Anderson, 

disqualifies   him  from  receiving  the  40  Iowa,  207;  Ex  parte  Steinman,  95 

confidence  of  men  of  integrity,  bring-  Pa.   St.  220;  40  Am.  Rep.  637.     In 

ing  reproach  upon  himself  and  upon  Case  of  Austin,   supra,  it  was  said: 

the  profession  to  which  he  belongs,  "Even  a  battery  might  be  committed 

we  will  not  say  such  unfitness,  the  by  an  attorney  on  a  judge  consistently 

result  of  habitual  practices,  cannot  be  with  the  official  relation,  if  provoked 

made  the  subject  of  inquiry  by  the  in  matters  of  social  intercourse."    In 

court  and   expulsion,  from  the   bar.  In  re  Wallace,  L.  R.  1  P.  C.  283,  an  at- 
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tion;1  or  attempting  to  "fix  up"  a  prosecution  against 
himself  not  growing  out  of  his  professional  position;9  or 

for  unfaithful  conduct  as  an  ordinary  trustee.8    But  it  is 
otherwise  as  to  offenses  which  are  evidence  of  a  criminal 

character  in  the  offender.4  Thus  an  attorney  has  been 

disbarred  for  appropriating  money  collected  by  him,  in 

another  capacity,  to  his  own  use.5 

toraey  and  barrister  of  the  supreme  most  difficulty,  and  out  of  which 
court  of  Nova  Scotia  addressed  "a  there  has  grown  some  difference  of 
most  reprehensible  letter "  to  the  chief  opinion,  is  where  the  facts  charged 
justice,  severely  reflecting  on  the  judges  against  the  attorney  are  indictable, 
and  their  general  administration  of  jus-  but  are  in  no  wise 'connected  with  his 
tice,  on  account  of  their  disposition  professional  employment,  —  acts  done 
of  certain  causes  in  which  he  was  a  in  his  private  but  not  in  his  profes- 
snitor.  He  was  suspended  from  prac-  sional  capacity.  In  such  cases,  it  has 
tice  by  the  court,  but  that  order  was  been  held  by  some  courts  that  where 
reversed  by  the  privy  council.  Lord  the  misconduct  alleged,  though  done 
Westbnry  said:  "This  letter  was  a  in  his  private  capacity  merely,  and 
contempt  of  court.  ....  It  was  an  not  in  his  official  capacity,  is  of  such 
offense  [which]  had  no  connection  gross  character  as  to  gravely  affect  his 
whatever  with  his  professional  char-  standing  as  an  attorney,  they  will  ex- 
actor, or  anything  clone  by  him  pro-  ercise  the  power  of  removal  or  disbar- 

fessionaUy If  an  advocate,  for  ment.     This  seems  to  be  an  exception 

example,  were  found  guilty  of  crime,  to  the  general  rule  as  held  by  other 

there  is  no  doubt  that  the  court  would  courts,  which  confines  the  exercise  of 

suspend  him.    If  an  attorney  be  found  such    summary  jurisdiction  over    an 

guilty  of  moral  delinquency  in  his  pri-  attorney  to  cases  where  the  miscon- 

vate  character,  there  is  no  doubt  that  he  duct  was  committed  in  his  professional 

nay  be  struck  off  the  roll When  character,  or  was  in  some  way,  or  in 

an  offense  was  committed,  which  might  some  matter,  so  connected  with  his 
have  been  adequately  corrected  by  that  professional  character  as  to  be  the 
punishment,  and  the  offense  was  not  direct  result  of  it.  Courts,  adhering 
one  which  subjected  the  individual  to  this  rule,  when  the  misconduct  al- 
committing  it  to  anything  like  gen-  leged  constitutes  an  indictable  offense 
era!  infamy,  or  an  imputation  of  bad  not  growing  out  of  or  in  any  way  con- 
character,  so  as  to  render  his  remain-  nected  with  his  professional  employ- 
ing  in  the  court  as  a  practitioner  iin-  ment  or  duties,  refuse  to  proceed  in 
proper,  we  think  it  was  not  competent  this  summary  manner,  but  leave  the 
to  the  court  to  inflict  upon  him  a  pro-  party  injured  to  obtain  relief  by  a 
fessional  punishment  for  an  act  which  prosecution  in  the  proper  court,  or 
was  not  done  professionally,  and  the  matter  to  be  prosecuted  by  a 
which  act,  par  «,  did  not  render  him  public  officer,  upon  whom  the  law 
Improper  to  remain  aa  a  practitioner  devolves  the  duty  of  prosecuting 
of  the  court."  criminal    offenses.     But  there  is  no 

1  In  re  Trumbore,  42  Am.  Rep.  557  doubt  much  authority  for  extending 

(Pa.).  the  rule  to  misconduct  for  acts  which 

1  Id.  are  indictable  and  committed  outside 

*  Peopie  v.  Appleton,  105  HI.  474;  of  the  professional  relation,  when  the 
44  Am.  Rep.  812;  People  v.  Allison,  misconduct  alleged  against  the  attor- 
68  111.  151.  ney  is  so  gross  as  to  seriously  impugn 

•  In  State  v.  Winton,  11  Or.  456,  60  his  standing  and  integrity." 

Am.  Rep.  486,  the  court  said:    "  The  *  Delano*  Case,  68  N.  H.  5;  42  Am, 

question    which   has    presented    the  Rep,  555. 
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Illustrations. — An  attorney  accepted  a  deed  of  trust,  not 
as  a  result  of  his  professional  advice,  bat  simply  as  a  friendly 
office,  and  afterwards  appropriated  money  arising  from  his 
wrongful  mortgage  and  sale  of  the  property  to  his  own  use. 
Held y  that  this  was  not  professional  misconduct  justifying  sum- 
mary disbarment:  People  v.  Appleton,  105  111.  474;  44  Am.  Rep. 
812.  On  January  7,  1885,  the  supreme  court  made  an  order, 
referring  the  settlement  of  a  bill  of  exceptions  to  a  certain 
judge.  Subsequently,  the  attorneys  for  the  parties  interested 
of  whom  the  respondent  was  one,  entered  into  a  stipulation 
for  the  continuance  of  the  hearing  of  the  settlement  of  the  bill 
of  exceptions.  Thereafter  a  motion  was  made  in  the  supreme 
court  to  set  aside  the  order  of  reference  of  January  7,  1885. 
That  motion  was  contested  by  the  respondent,  who  filed  an  af- 
fidavit in  which  he  stated  that  it  had  been  stipulated  that  the 
bill  of  exceptions  should  be  settled  by  the  judge.  On  the  argu- 
ment of  the  motion,  the  respondent,  in  reply  to  a  suggestion 
that  the  stipulation  was,  or  might  have  neen,  a  stipulation 
merely  to  continue  the  hearing,  replied:  "  No;  the  stipulation 
is  as  stated  in  the  affidavit."  Held,  that  the  evidence  did  not 
show  that  the  respondent  intentionally  made  a  false  statement 
for  the  purpose  of  misleading  the  court,  and  that  consequently 
he  ought  not  to  be  disbarred:  In  re  Houghton,  67  C$1.  511. 
Certain  attorneys  were  notified  that  the  deposition  of  a  witness 
for  whom  they  had  sought  would  be  taken  by  the  adverse 
party.  Being  desirous  of  knowing  to  what  he  would  testify, 
they  sent  an  agent  to  see  him,  with  instructions  to  try  to  incline 
him  as  favorably  towards  their  client  as  possible.  Their  agent 
induced  the  witness  to  keep  out  of  the  way,  making  him  drunk 
for  the  purpose,  and  got  him  to  come  to  the  city  where  one  of 
the  attorneys  was,  and  have  a  consultation  with  the  latter  at 
his  office.  There  was  no  evidence  that  the  attorneys  directed 
the  witness  to  be  made  drunk  or  to  be  kept  out  of  the  way,  nor 
that  he  should  be  bribed  or  intimidated.  Held,  not  a  sufficient 
ground  for  disbarment:  In  re  Thomas,  36  Fed.  Rep.  242.  A 
candidate  for  the  office  of  district  judge  refused  an  offer  of 
money  for  campaign  purposes  made  on  condition  that  he  ap- 
point the  party  making  it  clerk  of  the  court  in  case  of  his  elec- 
tion, but,  upon  consultation  with  friends,  who  advised  him  that 
such  party  would  do  him  much  injury  if  he  did  not  accept, 
executed  a  written  promise  to  make  such  appointment,  and 
gave  it  to  a  friend  to  deliver,  charging  him  not  to  accept  any 
money.  The  money  was,  however,  tendered,  and  still  acting 
upon  the  suggestion  that  the  party  had  it  in  his  power  to  injure 
him,  he  accepted  it,  but  returned  it  after  the  election.  Held, 
that  the  transaction  did  not  warrant  the  disbarment  of  the  can* 
didate  after  his  election:  People  v.  Goddard,  Col.  (1888). 


219  ADMISSION  AND   REMOVAL  OF  ATTORNEYS.        §  132 

§  132.  Suspension  for  a  Time. — Disbarment  is  an  ex- 
treme remedy,  and  should  not  be  decreed  when  any  pun- 
ishment less  severe  —  such  as  a  reprimand,  temporary 
suspension,  or  fine — would  accomplish  the  desired  end.1 
Thus  in  some  cases  the  court  has  adjudged  it  a  sufficient 
punishment  that  the  attorney  should  be  suspended  from 
practice  for  a  time  only;2  e.  g.,  for  twelve  months  for  using 
indecorous  language  to  the  court  in  a  petition  for  rehear- 
ing, suggesting  that  the  court  was  disposed  to  punish  him 
for  publishing  certain  articles;*  until  he  paid  the  costs  of 
an  action  he  had  brought  without  authority;4  until  he 
paid  a  fine  of  fifty  dollars  for  addressing  a  letter  to  a  judge 
in  which  he  stated  that  an  injunction  issued  by  him  "was 
against  the  law  as  everybody  knows  it";*  a  fine  of  two 

1  Bradley  v.  Fisher,  13  Wall.  335;  all  matters  and  things  under  review 

Paul  v.  Purcell,  1  Browne,  348.  and  in  evidence.     But  with  this  privi- 

*  Ex  parte  Burr,  9  Wheat.  529;  2  lege  goes   the  corresponding  obliga- 
Cranch  C.  C.  379.  tion  of  constant  courtesy  and  respect 

•  De  Anna's  Case,  10  Mart.  123.  toward  the  tribunal  in  which  the  pro- 
4  Anonymous,  2  Cow.  590.  ceedines  are  pending.  And  the  fact 
a  In  re  Pryor,  18  Kan.  72;  26  Am.     that  the  tribunul  is  an  inferior  one, 

Hep.  747.  "An  attorney,"  said  the  and  its  rulings  not  final  and  without 
court,  "is  under  special  obligations  to  appeal,  does  not  diminish  in  the  slight- 
be  considerate  and  respectful  in  his  con-  est  degree  this  obligation  of  courtesy 
duct  and  communications  to  a  judge,  and  respect.  A  justice  of  the  peace. 
He  is  an  officer  of  the  court,  and  it  is  before  whom  the  most  trifling  matter 
therefore  his  duty  to  uphold  its  honor  is  being  litigated,  is  entitled  to  receive 
and  dignity.  Certain  privileges  attach  from  every  attorney  in  the  case  cour- 
to  him  by  reason  of  such  official  posi-  teous  and  respectful  treatment.  He 
tion.  He  may  in  the  trial  of  cases  use  is  pro  hoc  vice  the  representative  of  the 
language  concerning  witnesses  and  law,  as  fully  as  the  chief  justice  of  the 
parties,  and  all  matters  and  things  in  United  States  in  the  most  important 
issue,  which  elsewhere  and  under  case  pending  before  him.  A  failure 
other  circumstances  would  be  libelous,  to  extend  this  courteous  and  respect- 
By  virtue  of  this  privilege,  we  often  ful  treatment  is  a  failure  of  duty;  and 
hear  from  the  lips  of  counsel  in  argu-  it  may  be  so  gross  a  dereliction  as  to 
ment,  or  read  in  the  briefs  filed  in  pro-  warrant  the  exercise  of  the  power  to 
ceedings  in  error  in  this  court,  the  punish  for  contempt.  Now,  as  we 
most  severe  animadversion  and  criti-  have  said,  the  language  of  the  letter  is 
cism  upon  the  conduct  and  rulings  of  insulting.  It  would  be  so  regarded 
the  courts  from  which  the  proceedings  outside  of  judicial  proceedings,  and  in 
are  brought.  They  have  the  same  the  intercourse  of  gentlemen.  To 
right  of  criticising  the  ruling  and  con-  charge  another  with  knowingly  doing 
duct  of  those  courts  in  proceedings  an  illegal  act  would  always  be  re- 
pending  here  that  they  have  in  those  garded  as  an  imputation  to  be  resented, 
courts  of  criticising  the  actions  and  Change  the  circumstances  a  little: 
conduct  under  review  there.  In  other  suppose  in  a  public  trial  in  the  court- 
words,  the  independence  of  the  pro-  house,  after  a  ruling  had  been  made, 
fession  carries  with  it  the  right  freely  an  attorney  in  the  case  should  say  to 
to  challenge,  criticise,  and  condemn  the  court:   'That  ruling  is  not  the 


§  132  PRINCIPAL  AND  AGENT.  220 

hundred  and  fifty  dollars  for  writing  a  letter  to  the  trial 
judge,  intimating  that  he  was  prejudiced  against  the  pris- 
oner, and  had  better  not  sit;1  for  six  months,  for  knowingly 
antedating  the  jurat  to  an  official  oath,  and  the  acknowl- 
edgment of  an  official  bond,  taken  before  himself  as  a 
notary  public,  no  excuse,  explanation,  or  justification  of 
the  false  dating  being  offered  or  attempted;1  for  six 
months  for  having  abstracted  from  the  files  a  receipt 
attached  to  a  fieri  facias ;*  and  not  accounting  to  a  client 
or  paying  the  proceeds  of  a  note  collected;4  for  one  year 
for  concealing,  in  moving  for  the  admission  of  a  person  to 
the  bar,  that  he  had  previously  been  rejected;6  for  five 
years  for  receiving  money  for  a  client  to  apply  to  certain 
purposes,  and  not  doing  so;*  for  three  months  for  drawing 
an  indictment  as  district  attorney,  and  afterwards  appear- 
ing for  the  defendant;7  for  two  years,  and  until  the  pay- 
ment of  a  certain  judgment  obtained  against  him  by  a 
client;8  for  five  years  for  converting  money  received  in  a 
professional  capacity  to  his  own  use;9  or  the  imposition 
of  a  fine,  as  for  instituting  a  groundless  motion  to  disbar 

law,  and  your  honor  knows  it.'   Who  rity  free  from  stain,  or  to  punish  for 

would  doubt  that    the  court  might  contempt  any  mere  criticism  or  an- 

rightly  treat  such  language  as  con-  imadversion  thereon,  no  matter  how 

tempt,  and  punish  it  accordingly?  Yet  severe  or  unjust.    Nor  do  we  wish  to 

practically  that  is  the  case.     The  fact  be  understood  as  expressing  any  opin- 

that  in  the  case  supposed  others  are  ion  as  to  the  power  to  punish  others 

listening,  and  hear  the  words,  and  in  than  attorneys   and    officers   of    the 

this  the  language  reaches  the  judge  court,  for  language  or  conduct  even 

alone,  does  not  change  the  quality  of  while  the  matter  is  pending  and  un- 

the  act.    It  will  be  borne  in  mind  that  determined.    Whether  the  same  rules 

the  remarks  we  have  made  apply  only  and  considerations  apply  to  them  or 

while  the  matters  which  give  rise  to  not,  we  do  not  care  to  inquire.     Such 

the  words  or  acts  of  the  attorney  are  is  not  the  case  before  us,  and  to  this 

pending   and  undetermined.      Other  case  alone  do  our  remarks  apply." 

considerations  apply  after  the  matters  *  People  v,  Tweed,  26  Am.  Rep.  752; 

have  finally  been  determined,  the  or-  note. 

ders  signed,  or  the  judgment  entered.  *  In  re  Arctander,  26  Minn.  25. 

For  no  judge,  and  no  court,  high  or  8  In  re  Gates,  1  Pa.  Sup.  Cfc,  Dig. 

low,  is  beyond  the  reach  of  public  and  3. 

individual  criticism.    After  a  case  is  *  In  re  Temple,  33  Minn.  343. 

disposed  of,  a  court  or  judge  has  no  6  In  re  Deringer,  12  Phila.  217. 

power  to  compel  the  public,  or  any  *  In  re  Moore,  72  Cai  359. 

individual  thereof,  attorney  or  other-  T  People  v.  Spencer,  61  CaL  128. 

wise,  to  consider  his  rulings  correct,  8  In  re  Tyler,  71  OaL  353. 

his  conduct  proper,  or  even  his  integ-  9  In  re  Moore,  730*1.  350. 
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another  attorney  with  an  improper  motive,  the  costs  were 
imposed  on  the  mover.1  Where  a  statute  gives  the  court 
power  to  remove  or  suspend,  the  latter  will  be  the  judg- 
ment entered  only  where  mitigating  circumstances  are 
shown.1 

Illustrations. — An  attorney  moved  that  a  person  be  ad- 
mitted to  the  bar,  against  whose  application  the  board  of  exam- 
iners had  reported.  The  attorney  knew  this  fact,  but  concealed 
it.  Held^  that  he  was  properly  suspended:  In  re  Deringer,  12 
Phila.  217.  A,  in  1874,  as  district  attorney,  drew  an  indictment 
which  the  grand  jury  returned  as  a  true  bill.  In  1881  A  ap- 
peared as  attorney  for  the  defendant  in  the  indictment.  Held, 
that  he  was  thus  guilty  of  a  "violation  of  his  duty  as  attorney," 
and  properly  punished — no  harm,  apparently  having  been 
intended — by  three  months1  suspension  from  practice:  People 
v.  Spencer,  61  Cal.  128. 


§  133.  Previous  Conviction  not  Necessary. — It  is  not 
necessary  that  the  attorney  should  have  been  first  con- 
victed of  a  criminal  charge  by  indictment,  where  the 
misconduct  took  place  in  his  official  character.8  As  to 
criminal  acts  of  the  attorney  not  done  in  his  official  char- 
acter, there  is  a  difference  of  opinion;  some  courts  hold- 
ing that  there  must  have  been  a  regular  indictment  and 
conviction  before  the  court  will  strike  his  name  from  the 
roll;4  others  that  such  a  previous  conviction  is  not  neces- 

1  Ex  parte  Kelly,  62  N.  Y.  108.  v.  Haywood,  66  K.  C.  1;  Ez  parte 
1  In  re  Buchanan,  28  Mo.  App.  Schenck,  65  N.  C.  353.  An  attorney 
230.  convicted  of  crime  forfeits  his  rights 
*  Ez  parte  Wall,  107  17.  S.  265;  In  as  such  without  an  order  of  the  su- 
re Peterson,  3  Paige,  510;  Ez  parte  preme  court  removing  him:  In  re 
Brown,  1  How.  (Miss.)  303;  Dickens's  Niles,  5  Daly,  465;  In  re  K,  65 
Case,  67  Pa.  St.  169;  5  Am.  Rep.  420;  How.  Pr.  171. 

Ez  parte  Mills,  1  Mich.  392;  In  re  *  State  v.  Chapman,  11  Ohio,  430; 

Hirst,  9  Phila.  216;  Baker  v.  Common-  Ez  parte  Steinman,  95  Pa.  St.  229; 

wealth,  10  Bush,  592;  Penobscot  Bar  Anonymous,  7  N.  J.  L.   162;    State 

v.  Kimball,  64  Me.  140;  In  re  Wood,  v.  Foreman,  3  Mo.  412;  Fisher's  Case, 

36  Mich.  299;  People  v.  Goodrich,  79  6  Leigh,  619;  Beene  v.  State,  22  Ark. 

HL  148;  Ez  parte  Walls,  64  Ind.  461;  149;  Willson  v.  Willson,  5  N.  J.  L.  796. 

Delano's  Case,  58  N.  H.  5;  42  Am.  Pending  an  appeal  from  the  judgment 

Rep.  555;  In  re  Percy,  36  N.  T.  651;  of  a  justice's  court  convicting  an  at- 

State  v.  Winton,  11  Or.  456;  60  Am.  torney  of  embezzlement,  proceedings 

Rep.  486;  In  re  Treadwell,  66  Cal.  for   his   disbarment   are   premature: 

400.    C^rfra,  in  North  Carolina,  Kane  People  v.  Treadwell,  66  CaL  400. 
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sary.1  The  withdrawal  of  a  criminal  charge  by  a  client 
against  an  attorney  does  not  prevent  his  disbarment  for 
that  act.1 

§  134.  Practice  in  Disbarment  Proceedings — Proof 
— Appeal. — The  proper  practice  in  cases  of  disbarment 
is  for  the  court,  on  the  charges  being  presented  supported 
by  affidavit,  to  issue  a  rule  on  the  attorney  to  show  cause 
why  he  should  not  be  removed.8  If  the  offense  was  com- 
mitted in  the  presence  or  within  the  personal  knowledge 
of  the  court,  the  judge  may  proceed  on  his  own  motion.4 
The.state  need  not  commence  the  prosecution;  it  is  the 
right  and  duty  of  the  bar  or  the  court  to  do  so.*    It  is 

1  Ex  parte  Burr,l  Wheel.  C.  0.  503;  mind  of  the  jury,  and  many  other 
2  Cranch  0.  0.  379;  Smith  v.  State,  1  causes  which  might  be  suggested;  and 
Yerg.  228;  Perry  v.  Iowa,  3  G.  Greene,  yet,  all  the  time  the  offender  may  be 
550;  In  re  Percy,  36  N.  Y.  651;  Penob-  so  covered  with  guilt*  perhaps  glory- 
scot  v.  Kimball,  64  Me.  140;  Delano's  ing  in  it,  that  it  would  be  a  disgrace 
Case,  58  N.  H.  5;  42  Am.  Rep.  555;  In  to  the  court  to  be  obliged  to  receive 
re  Wool,  36  Mich.  299;  People  v.  Ap-  him  as  one  of  its  officers,  clothed  with 
pleton,  105  111.  474;  44  Am.  Kep.  812;  all  the  prestige  of  its  confidence  and 
Ex  parte  Wall,  107  U.  S.  265;  Ex  parte  authority.  It  seems  to  us  that  the  cir- 
Walls,  64Ind.  461;  Watson  v.  Citizens*  cumstances  of  the  case,  and  not  any 
Savings  Bank,  5  S.  C.  159.  In  Ez  iron  rule  on  the  subject,  must  deter- 
parte  Wall,  107  U.  S.  265,  the  court  mine  whether  and  when  it  is  proper  to 
say:  "It  is  apparent  that  whilst  it  dispense  with  a  preliminary  convic- 
may  be  the  general  rule  that  a  previ-  tion.  If,  as  Lord  Chief  Justice  Cock- 
ous  conviction  should  be  had  before  burn  said,  the  evidence  is  conflicting, 
striking  an  attorney  off  the  roll,  for  an  and  any  doubt  of  the  party's  guilt  ex- 
indictable  offense  committed  by  him  iste,  no  court  would  presume  to  proceed 
when  not  acting  in  his  character  of  an  summarily,  but  would  leave  the  case 
attorney,  yet,  that  the  rule  is  not  an  to  be  determined  by  a  jury.  But 
inflexible  one.  Cases  may  occur  in  where  the  case  is  clear  and  the  denial 
which  such  a  requirement  would  result  is  evasive,  there  is  no  fixed  rule  of  law 
in  allowing  persons  to  practice  as  at-  to  prevent  the  court  from  exercising 
torneys  who  ought,  on  every  ground  its  authority." 

of  propriety  and  respect  for  the  admin-  *  In  re  Davies,  93  Pa.  St.  116;  39 

istration  of  the  law,  to  be  excluded  Am.  Rep.  729. 

from  such  practice.  A  criminal  pros-  *  In  re  Bowman,  8  Cent.  L.  J.  250; 
ecu  tion  may  fail,  by  the  absence  of  a  In  re  Percy,  36  N.  Y.  651;  Perry  t>. 
witness,  or  by  reason  of  a  flaw  in  the  State,  3  Iowa,  550;  State  v.  Holding, 
indictment,  or  some  irregularity  in  the  1  McCord,  379;  Baker  v.  Common- 
proceedings;  and  in  such  cases,  even  wealth,  10  Bush,  592;  Ohio  v.  Chap- 
in  England,  the  proceeding  to  strike  man,  11  Ohio,  430;  Ex  parte  Burr,  9 
from  the  roll  may  be  had.  But  other  Wheat.  529;  State  v.  Kirke,  12  Fla. 
causes  may  operate  to  shield  a  gross  278;  95  Am.  Dec  314. 
offender  from  a  conviction  of  crime,  *  Weeks  on  Attorneys,  sec.  83. 
however  clear  and  notorious  his  guilt  5  In  re  Bowman,  8  Cent.  L.  J.  250; 
may  be;  a  prevailing  popular  excite-  In  re  Percy,  36  N.  Y.  651;  cditer  in 
ment,  powerful  influences  brought  to  Kentucky  by  statute:  Turner  v.  Corn- 
bear  on  the  publio  mind  or  on  the  monwealth,  2  Met  (Ky.)  619. 
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not  necessary  that  proceedings  against  attorneys  for  mal- 
practice or  any  unprofessional  conduct  should  be  founded 
upon  formal  allegations  against  them.     Such  proceedings 
are  often  instituted  upon  information  developed  in  the 
progress  of  a'cause,  or  from  what  the  court  learns  of  the 
conduct  of  the  attorney  from  his  own  observation.     Some- 
times they  are  moved  by  third  parties  upon  affidavit,  and 
sometimes  they  are  taken  by  the  court  upon  its  own  mo- 
tion.    All  that  is  requisite  to  their  validity  is,  that  when 
not  taken  for  matters  occurring  in  open  court  in  the  pres- 
ence of  the  judge,  notice  should  be  given  to  the  attorney 
of  the  charges  made,  and  opportunity  afforded  him  for  ex- 
planation and  defense.    The  manner  in  which  the  proceed- 
ing shall  be  conducted  so  that  it  be  without  oppression  or 
unfairness  is  a  matter  of  judicial  regulation.1    The  charges 
should  be  presented  by  affidavit,  but  want  of  an  affidavit 
does  not  render  the  proceeding  void.1    Except  where  the 
matter  occurs  in  open  court,  the  summary  power  of  dis- 
barment should  not  be  exercised  without  notice  to  the 
offending  attorney  of  the  grounds  of  complaint,  and  an 
opportunity  for  explanation  or  defense.8    In  Kentucky, 
if  an  attorney  has  been  prosecuted  by  an  indictment  or 
information,  and  his  guilt  confessed  or  found  by  a  jury, 
the  courts  in  which  he  practiced  have  the  power,  upon 
his  guilt  thus  appearing,  to  strike  his  name  from  the 
roll  of  attorneys,  and  thereby  disable  him  from  practicing 
in  the  court  inflicting  the  punishment.     But  in  a  sum- 
mary proceeding  for  malpractice  the  fact  must  be  known 

1  Randall  v.  Brigham,  7  Wall.  523.  »  Bradley  v.  Fisher,  13  Wall.  335; 

»  Ex  parte  Wall,  107  U.  S.  265.     In  Saxton  v.  Stowell,  11  Paige,  526;  Ex 

Florida,  a  proceeding  to  disbar  an  at-  parte  Heyfron,  7  How.  (Miss.)  127; 

torney  is  special,  of  a  summary  charac-  Beene  v.  State,  22  Ark.  149;  Ex  parte 

ter.     The  pleadings  are  not  controlled  Robinson,    19  Wall.   505;    People  v. 

by  common-law  rules.     A  replication  Turner,  1  Cal.  143;  52  Am.  Dec.  295; 

to  the  answer  is  unnecessary.     After  Fletcher  v.  Daingerfield,  20  Cal.  427; 

the  filing  of  the  answer,  upon  counter-  Jackson  v.  State,  21  Tex.  668;  Fisher's 

motions  to  make  the  rule  absolute  and  Case,  6  Leigh,  619;  Peyton's  Appeal, 

to  discharge  it,  testimony  is  admissi-  12  Kan.  405;  In  re  Brewster,  12  Hun, 

ble  without  further  pleading:  State  v.  109;  Dickinson  v.  Dustin,   21   Mich. 

Maxwell,  19  Fla.  31.  561;  Randall  v.  Brigham,  7  Wall.  523. 
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to  the  court  by  having  occurred  in  its  presence.1  Where 
a  suit  in  equity  against  an  attorney  and  solicitor  charging 
him  with  fraud  under  circumstances  implicating  him  in 
a  gross  abuse  of  confidence  has  been  before  the  court  on 
the  facts,  and  the  court  has  decreed  against  him,  an  order 
to  show  cause  why  he  should  not  be  struck  from  the  rolls 
may  properly  be  based  on  the  decree,  or  be  incorporated 
in  the  decree  itself.1  The  charges  should  be  definite  and 
certain,  and  state  with  particularity  the  offenses  alleged 
against  the  attorney.2  As  such  a  proceeding  is  penal  in  its 
nature,  the  evidence  to  sustain  it  should  be  free  from  doubt.4 
In  Kansas,  in  a  proceeding  to  disbar  an  attorney  at  law 
on  the  ground  that  he  fraudulently  procured  his  admis- 
sion to  the  bar,  the  defendant  is  entitled  to  a  change  of 
venue  or  to  a  trial  before  a  judge  pro  tem,  if  it  appears 
that  the  judge  then  sitting  is  prejudiced  against  him.5  In 
Iowa  a  proceeding  upon  charges  preferred  by  a  private 
prosecutor  to  disbar  an  attorney  is  a  special  proceeding, 
wherein  a  change  of  venue  on  account  of  prejudice  of  the 
judge  may  be  granted  upon  the  same  conditions  and  upon 
compliance  with  the  same  rules  as  in  ordinary  civil 
actions.6  The  power  to  disbar  is  exercised  with  caution 
and  discretion,7  and  the  court  should  be  satisfied  of  the 
guilt  of  the  attorney  before  disbarring  or  even  suspending 
him.8  He  is  not  entitled  to  a  jury  trial,9  except  in  some 
states  where  it  is  given  by  statute,10  nor,  except  where  re- 
quired by  statute,  need  the  prosecution  be  in  the  name  of 

1  Walker  v.  Commonwealth,  8  Bosh,  People  v.  Barker,  56  I1L  299;  In  re 

86.  Balnea,  28  Mich.  607. 

*  In  re  Wool,  36  Mich.  299.  •  Matter  of  Peyton,  12  Kan.  398. 

"People   v.   Allison,    68   HL    151;  •  State  v.  Clark,  46  Iowa,  155. 

Fletcher  v.  Daingerfield,  20  Cal.  427;  T  Bice  v.  Commonwealth,  18  B.  Mon. 

Ex  parte  Smith,  28  Ind.  47;  Walker  472;  Ex  parte  Robinson,  19  WalL  505. 

v.  Commonwealth,  8  Bush,  86;  Florida  *  In  re  Houghton,  67  Cal.  511;  In 

v.  Kirke,  12  Fla.  278;  95  Am.  Dec.  re  Lowenthal,  66  CaL  122;  People  t>. 

314;  Reilly  v.  Cavanaugh,  32  Ind.  214;    Barker,   66  I1L   299;   In  re  ,    1 

In  re  Mills,  1   Mich.  392;  People  v.  Hun,  321. 

Trvon,  4  Mich.  665.  '  Smith  t*.  State,  1  Terg.  228. 

*In    re    Attorney,    1    Hun,    321;  w  Reilly  v.  Cavanaugh,  32  Ind.  214; 

Fletcher  v.  Daingerfield.  20  CaL  427;  In  re  Bowman,  8  Cent  L.  J.  850. 
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the  state.1  The  judgment  should  specify  the  particular 
charge  or  charges  on  which  he  is  found  guilty.2  It  can- 
not adjudge  the  attorney  "  infamous." 8  The  court  has  a 
discretion  in  the  matter  which  will  not,  except  for  great 
injustice,  be  reversed  on  appeal.4  In  most  states,  how- 
ever, an  appeal  lies.5  An  appeal  in  such  a  case  does  not 
restore  the  attorney  to  the  right  to  practice  pending  its 
determination.6  The  law  does  not  favor  informations 
against  attorneys  at  law  after  a  lapse  of  a  great  length  of 
time  from  the  commission  of  the  acts  complained  of.  In 
analogy  to  the  limitation  of  prosecutions  for  misdemean- 
ors, there  ought  to  be  a  limit  to  the  time  for  filing  such 
informations.7 

§  135.  Mandamus  to  Restore  Attorney. — Where  the 
court  has  exceeded  its  jurisdiction  in  disbarring  an  attor- 
ney, mandamus  is  the  proper  remedy  to  restore  him.8 

§  136.  Readmi8sion  after  Disbarment.  —  An  attorney 
may  be  readmitted  after  being  disbarred,9  but  a  pardon 

1  In  re  Bowman,  S  Cent  L.  J.  250.      shown:  Matter  of  Wool,  36  Mich.  299. 

*  Perry  p.  State,  3  G.  Greene,  660;  Where  the  attorney  is  disbarred  by 
State  v.  Watkins,  3  Mo.  388.  the  supreme  court,  a  motion  for  a  new 

8  Fletcher  v.  Daingerfield,  20  CaL  trial  is  not  a  proper  proceeding  for  a 

430.  rehearing:  In  re  Tyler,  71  Oal.  363. 

4  Ex  parte  Secombe,  19  How.  9;  Ex  *  Walls  v.  Palmer,  64  Ind.  493. 

parte  Burr,  9  Wheat.  629;  InreDavies,  '  People  v.  Allison,  68  111.  161. 

to  Pa.  St.  116;  39  Am.  Rep.  729;  Rice  *  Ex  parte  Robinson,  19  Wall  606; 

v.   Commonwealth,  18  &   Mon.  472;  People  v.  Turner,  1  Cal.  143;  62  Am. 

Commonwealth  v.  Judges,  6  Watts  &  Dec.  296;  Ex  parte  Garland,  4  WalL 

&  272;  State  «.  Tunstall,  61  Tex.  81.  378;  Fletcher  v.  Daingerfield,  20  CaL 

*  Winkelman  v.  People,  60  I1L  449;  430;  Withers  t>.  State,  36  Ala.  262; 
Turner  v.  Commonwealth,  2  Met.  Ex  parte  Bradley,  7  Wall.  364;  Ex 
(Ky.)  619;  In  re  Bowman,  8  Cent.  L.  parte  Burr,  9  Wheat.  630;  Ex  parte 
J.  250;  Commonwealth  v.  McLaughlin,  Heyfron,  7  How.  (Miss.)  127;  Rice  v. 
6  Watts  ft  S.  272;  State  v.  Start,  7  Commonwealth,  18  R  Mon.  472;  State 
Iowa,  499;  74  Am.  Dec.  278;  Rice  v.  v.  Start,  7  Iowa,  499;  74  Am.  Dec.  278; 
Commonwealth,  18  R  Mon.  472;  Dil-  People  v.  Justices,  1  Johns.  Cas.  182; 
Ion  v.  State,  6  Tex.  66;  Jackson  v.  State  v.Kirke,  12Fla.278;  96  Am.  Dec. 
8tate,  21  Tex.  668;  Ex  parte  Smith,  314.  As  to  when  mandamus  will  not 
28  Ind.  47;  Ex  parte  Tnppe,  66  Ind.  lie  though  proceedings  were  irregular, 
631.  In  Michigan  the  appellate  court  see  Ex  parte  Randall,  11  Allen,  473. 
wiU  not  refuse  to  review  a  decision  of  It  is  held  in  some  states  that  manda- 
the  court  below  disbarring  an  attor-  mua  will  not  lie  to  compel  the  admis- 
ney,  upon  the  facts  and  merits,  as  well  sions  of  an  attorney:  Commonwealth 
as  upon  questions  of  power,  regularity,  v.  Judges,  1  Serg.  &  R.  187. 

etc.,  though  they  will  not  reverse  on        •  Rex  v.  Greenwood,  1  W.  Black, 
the  evidence  unless  a  plain  case  is    222;  Ex  parte  Frost,  1  Chit.  668,  note. 
Vol.  L— 16 
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granted  for  the  crime  for  which  he  was  disbarred  does 
not  restore  his  office  of  attorney.1  Under  the  Indiana 
statute,  when  an  attorney  who  has  been  disbarred  applies 
for  readmission,  it  is  within  the  power  of  the  court  to 
secure  a  petition  against  his  readmission,  and  to  appoint 
certain  of  the  petitioners  to  resist  his  application.1 
Where  an  attorney  is  disbarred  for  misappropriating  his 
client's  money,  if  he  seeks  to  be  readmitted  it  will  be  a 
condition  precedent  that  he  make  all  the  restitution  in 
his  power.8 

1Jn  re  Attorney,  86  N.   Y.   663;       ■  Ex  parte  Walla,  78  Ind.  95. 
Penobscot  Bar  t>.  Kimball,  64  Me.  14a       » In  re  Poole,  L.  R.  4  Com.  P.  860. 
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37.  Privileges  and  exemptions  of  attorneys. 

38.  Exemption  from  arrest. 

39.  Privilege  of  suing. 

40.  Exemption  from  civil  duties. 

41.  Exemption  from  responsibility  for  words  spoken* 

42.  Disabilities  of  attorneys. 

43.  To  act  in  diverse  capacities. 

44.  To  act  for  both  parties,  or  on  both  sides. 

45.  To  purchase  demands  for  suit. 

46.  Communications  between  attorney  and  client. 

47.  Privileged  communications  —  Exceptions  to  the  rait. 

48.  To  become  surety  for  client. 

49.  To  be  witness  in  cause. 

50.  Liability  to  third  persons. 

51.  Liability  for  acting  without  authority. 

52.  Liability  to  third  persons  on  implied  contracts. 

53.  Liability  for  costs  and  fees. 

54.  Liability  for  trespass. 

55.  Liability  for  malicious  prosecution. 

g  137.  Privileges  and  Exemptions  of  Attorneys. — From 
an  early  day  the  office  of  attorney  has  had  attached  to 
it  certain  privileges  and  exemptions  which  have  been 
granted,  "  not  for  the  sake  of  the  individual,  but  of  the 
suitors,  and  of  the  administration  of  justice."1  They  are: 
1.  A  privilege  from  arrest;  2.  A  privilege  in  suing  and 
being  sued;  3.  An  exemption  from  civil  duties;  4.  An 
exemption  from  liability  for  words  spoken  in  argument.1 

§  138.  Exemption  from  Arrest.  —  He  is  privileged 
from  arrest  in  civil  suits,8  but  only  while  in  necessary 


§ 


§ 


1  In  re  Bliss,  9  Johns.  347.  There- 
fare  he  cannot  waive  them:  Scott  v. 
Van  Alstyne,  9  Johns.  216. 

*  An  attorney  has  likewise  a  right 
at  all  times  to  visit  his  client  in  per- 
son: Ex  parte  McClellan,  1  Wheel. 
C.  C.  303. 

8  Emmet's  Case,  2  Caines,  387;  Og- 


don  v.  Hughes,  5  N.  J.  L.  718;  Gibbs 
v.  Loorais,  10  Johns.  463;  Secor  v. 
Bell,  18  Johns.  65;  Corey  v.  Russell,  4 
Wend.  204;  Commonwealth  v.  Ron- 
ald, 4  Call,  97;  Sperry  v.  Willard,  1 
Wend.  32;  Humphrey  v.  Camming, 
5  Wend.  90;  Bohanan  v.  Peterson,  9 
Wend.  503. 
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the  court,"  and  while  he  is  practicing  his 
1  not  when  sued  jointly  with  others.* 

ilege  of  Suing. — There  was  an  ancient 
orneys  in  England  of  suing  or  being  sued 
which  they  were  enrolled.  This  privilege 
3h  footing  in  our  courts,  and  is  certainly 


nption  from  Civil  Duties. — An  attorney  is 
rving  as  a  juror,*  or  as  overBeer  of  the  poor, 
f  public  roads;*  but  he  is  not  exempt  from 
which  is  a  great  national  service  to  which 
lally  liable.7 

mption  from  Responsibility  for  Words 
da  spoken  by  an  advocate  in  the  course  of 
idings,  though  they  are  such  as  impute 
her,  and  therefore,  if  spoken  elsewhere, 
malice  and  be  actionable  in  themselves, 
ble  if  they  are  applicable  and  pertinent  to 
inquiry.'    The  reasons  for  this  exception 

,   10  Johns.   463;  Commonwealth  v.  Culver,  1  Pa.  L.  J. 

Wend.  204;  Cole  361.     As  early  aa  the  reign  of  Jamea 

il,   59;    Foster  c.  L,  it  waa  laid  down  in  England  "that 

166.  a  counselor  hath  a  privilege  to  enforce 

ion,  2  Johns.  Cat,  anything  which  is  informed  unto  him 

,  3  Cow.  22.  for  his  client,  and  to  give  it  in  evi- 

s,  13  Johns.  292.  dence,  it  being  pertinent  to  the  mat- 

hiland,   2  Johns,  ter  in  question,  and  not  to  examine 

on    Iron    Co.    o.  whether  it  be  true  or  false " :  Brook 

'.  L.   105,  158;  35  v.  Montague,  Cro.  Jac.  90.     Later,  in 

v.  Burr,  20  Johns.  Wood  v.  Gunaton,  Styles,  462,  decided 

in  1655,  it  is  said  that  "if  a  counsel 

1  Pick.   1.     Even  speak  scandalous  words  against  one  in 

be  in  active  prao-  defending  his  client's  cause,  an  action 

etired.    The  test  lies  not  against  him  for  so  doing;  for 

practise  if  he  de-  it  is  his  duty  to  speak  for  his  client; 

and  it  shall  bo  intended  to  be  spoken 

eatea,  350.  according  to  his  client's  instructions." 

Teates,  350;  In  re  Buller,  J. ,  in  Weathers  ton  c.  Hawkins, 

1  Term  Rep.  110,  says:   "In  actions 
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to  the  general  rules  of  the  law  of  slander  are  these:  the 
counsel  for  a  person  is  the  legal  substitute  for  the  party 
himself;  so  far  as  respects  the  subject  before  the  court,  he 
is  presumed  to  be  invested  with  the  whole  person  and 
case  of  his  client.  Whatever,  therefore,  law  or  reason 
would  allow  to  a  man  pleading  his  own  cause,  whether  in 
statement  or  in  the  expression  of  natural  feelings,  be- 
longs, to  the  same  extent,  to  the  counsel  who  represents 
him.1  A  defamatory  statement  contained  in  the  declara- 
tion in  an  action  signed  by  counsel,  if  not  pertinent  or 
material  to  the  issue,  is  not  privileged;  and  in  an  action 
of  libel  against  the  counsel,  he  cannot  justify  by  showing 

Boll.  N.  P.  8:  "The  gist  of  it  must  be  agents  in  bringing  the  case  into  court, 
malice,  which  is  not  implied  from  the  The  defendant  says  that  he  is  a  fraud- 
occasion  of  speaking,  but  should  be  di-  ulent  and  wicked  attorney.  These 
rectly  proved.  But  if  without  ground,  were  words  not  used  at  random  and 
and  purely  to  defame,  an  action  would  unnecessary,  but  were  a  comment 
He" :  Hargrave  v.  Le  Breton,  4  Burr,  upon  the  plaintiff's  conduct  as  attor- 
2122;  Rogers  9.  Clifton,  3  Bos.  ft  P.  ney.  Perhaps  they  were  too  strong; 
687.  The  case  of  Hodgson  v.  Scarlett,  it  may  have  been  too  much  to  say  that 
1  Bam.  ft  Aid.  233,  is  the  leading  Eng-  he  was  guilty  of  fraud  as  between  man 
nsh  case  on  this  subject.  The  de-  and  man,  and  of  wickedness  inforo 
fendant,  one  of  the  leaders  of  the  bar,  aivino.  The  expression  in  the  exercise 
and  afterwards  known  as  chief  baron  of  a  candor  fit  to  be  adopted  might 
of  the  court  of  exchequer,  under  the  have  been  spared.  But  still  a  counsel 
name  of  Lord  Abinger,  was  sued  for  might  bona  fide  think  such  an  expres- 
having  used  the  following  words  while  sion  justifiable  under  the  circum- 
acting  as  counsel  in  the  trial  of  a  cause:  stances.  It  appears  to  me  that  the 
"Some  actions  are  founded  in  folly,  words  spoken  were  uttered  in  the 
some  in  knavery,  some  in  both,  some  original  cause,  and  were  relevant  and 
in  folly  of  the  attorney,  some  in  the  pertinent  to  it,  and  consequently  that 
knavery  of  the  attorney,  some  in  the  this  action  is  not  maintainable." 
folly  and  knavery  of  the  parties  them-  Abbott,  J. :  "They  were  spoken  in  a 
■elves.  Hodgson  was  the  attorney  of  course  of  judicial  inquiry,  and  were 
the  parties,  drew  the  promissory  note,  relevant  to  the  matter  in  issue.  I  am 
fraudulently  got  Bowman  to  pay  into  therefore  of  opinion  that  no  action 
his  hands  150  pounds  for  the  benefit  of  can  be  maintained,  unless  it  can  be 
the  plaintiff.  This  was  one  of  the  most  shown  that  the  counsel  availed  himself 
profligate  things  I  ever  knew  done  by  of  his  situation  maliciously  to  utter 
a  professional  man.  Mr.  Hodgson  is  words  wholly  unjustifiable.  It  would 
a  fraudulent  and  wicked  attorney."  be  impossible  that  justice  could  be 
The  court  unanimously  agreed  that  the  well  administered  if  counsel  were  to 
action  would  not  lie.  Ellenborough,  be  questioned  for  the  too  great  strength 
C.  J.:  "A  counsel  intrusted  with  the  of  their  expressions;  here  the  words 
interests  of  others,  and  speaking  from  were  pertinent,  and  there  is  no  pre- 
their  information,  for  the  sake  of  pub-  tense  for  saying  that  the  defendant 
lie  convenience,  is  privileged  in  com-  maliciously  availed  himself  of  his  situ- 
menting  fairly  and  bona  fide  on  the  ation  to  utter  them."  And  see  Lewis 
circumstances  of  the  case,  and  in  mak-  v.  Higgins,  62  L.  T.  98. 
iug  observations  on  the  parties  con-  *  See  article,  "The  privilege  of  an 
owned,    and    their    instruments    or  advocate,"  4  Cent.  L»  J.  76. 
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his  belief  that  it  was  true,  the  sources  of  his  information, 
or  his  instructions.1  This  privilege  extends  not  merely 
to  regular  courts  of  justice,  but  to  all  inquiries  before 
magistrates,  referees,  municipal,  and  ecclesiastical  bodies,3 
subject,  however,  to  the  restriction  that  they  shall  be 
made  in  good  faith  to  courts  or  tribunals  having  juris- 
diction of  the  subject,  and  power  to  hear  and  decide  the 
matter  of  complaint  or  accusation.3  It  is  immaterial  if 
the  words  are  uttered  in  the  course  of  a  trial,  whether  in 
form  they  are  addressed  to  the  witness  or  to  the  court  or 
jury.  The  remarks  addressed  to  a  witness  in  the  form  of 
putting  a  question  reminding  him  of  his  duty  or  recur- 
ring to  what  he  had  before  stated,  indicating  a  contra- 
diction in  different  parts  of  his  testimony  or  calling  upon 
him  to  show  how  he  can  reconcile  them,  though  in  form 
directed  to  the  witness,  are  made  in  the  hearing  of  the 
court  or  magistrate,  and  may  constitute  a  part  of  that 
comment  upon  the  evidence  which  has  a  bearing  on  the 
result.4  The  privilege,  however,  is  subject  to  the  limit 
that  a  counsel  shall  not  avail  himself  of  his  situation  to 
gratify  private  malice  by  uttering  slanderous  expressions, 
either  against  a  party,  witness,  or  third  person,  which 
have  no  relation  to  the  cause  or  subject-matter  of  the  in- 
quiry. Words  charging  a  witness  with  perjury  uttered 
by  a  party  or  his  counsel  in  the  course  of  a  trial  may  or 
may  not  be  actionable,  according  as  they  were  or  were 
not  spoken  maliciously,  were  or  were  not  pertinent  to 
the  issue,  as  there  was  or  was  not  color  for  making  the 
imputation,  or  as  they  were  or  were  not  spoken  with  a 
design  to  slander  the  witness.6    And  a  defamatory  statc- 

1  McLaughlin  v.  Cowley,  131  Mass.  McGovern,  23  Wend.  26;  Hastings  v. 

70.  Lusk,   22  Wend.   410;  34  Am.  Dec 

*  Hoar  v.  Wood,  3  Met.  193;  York  330;  Fawcett  v.   Charles,    13  Wend. 

v.  Pease,  2  Gray,  282;  Farnsworth  v.  473;  Milam  v.  Burnsides,  1  Brev.  295. 

Storrs,  5  Cush.  417;  Holt  v.  Parsons,  *  Shaw,  C.  J.,  in  Hoar  v.  Wood,  3 

23  Tex.  9;  76  Am.  Dec.  49.  Met.  193. 

,%Hoemer  v.  Loveland,  19  Barb.  Ill;  5  Ring  v.  Wheeler,  7  Cow.  725;  Bur- 

Howard  v.  Thompson,  21  Wend.  319;  lingame  v.  Burlingame,  8  Cow.    141; 

34   Am.    Deo.    238;    O'Donaghue   v.  Hastings  v.  Lusk,  22  Wend.  410;  34 


231      PRIVILEGES  AND  LIABILITIES  OF  ATTORNEYS.      §  143 

ment  contained  in  a  pleading  filed  in  a  cause  to  be  priv- 
ileged must  be  pertinent  and  material  to  the  issue.1  The 
privilege  is  a  personal  one,  the  subsequent  publication  of 
a  speech  made  by  counsel  in  a  cause,  containing  libelous 
matter,  being  unlawful  because  it  extends  beyond  what  is 
required  for  the  administration  of  justice.8 

§  142.  Disabilities  of  Attorneys. — But  there  are  dis- 
abilities as  well  as  privileges  attaching  to  the  office  of 
attorney,  as  will  be  seen  from  the  succeeding  sections. 
Thus  an  attorney  is  bound,  if  ordered  by  the  court,  to  de- 
fend a  destitute  person  without  charge,8  and  can  make  no 
claim  for  his  compensation  on  the  public.4 

§  143.  To  Act  in  Diverse  Capacities. — A  solicitor  in  a 
cause  has  been  held  disabled  from  acting  as  a  special  mas- 
ter to  execute  the  decree;*  an  attorney  from  acting  as 
administrator  of  an  estate,  and  at  the  same  time  as  attor- 
ney to  collect  a  debt  of  the  intestate;0  a  constable  de  facto 
from  acting  as  attorney  in  the  case  whose  summons  he 
served;7  an  attorney  for  the  plaintiff  from  issuing  a  writ 
as  justice.8  Counsel  who  represent  private  interests  can- 
not be  retained  to  assist  in  criminal  prosecutions  growing 

Am.  Deo.  330;  Mower  v.  Watson,  11  19  I1L  78;  Bacon  v.  Wayne  Co.,  1 

Vt.  636;  34  Am.  Dec.  704;  McMillan  Mich.  461;  House  v.  Whitis,  5  Baxt. 

p.  Birch,  1  Binn.  178;  2  Am.  Dec.  426;  690.    Bnt  see  Carpenter  v.  Dane  Co., 

Gilbert  v.  People,  1  Denio,  41;  43  Am.  9  Wis.  277;  Webb  v.  Baird,  6  Ind.  13; 

Dec  646;  Coffin  v.  Coffin,  4  Mass.  1;  3  Hall  v.  Washington  Co.,  2  G.  Greene, 

Am.  Dec.  189;  Wyattv.  Buell,  47  Cal.  473. 

624;  Gray  v.  Pentfand,  2Serg.  &R.  23.  *  Dismukes  t>.  Supervisors,  58  Miss. 

1  Mclaughlin  v.  Cowley.  127  Mass.  612;  38  Am.  Rep.  339;  Wayne  Co.  v 

316;  131  Mass.  70.  Waller,  90  Pa.  St  99;  35  Am.  Rep 

*  Rexr.  Abingdon,  1  Esp.  226;  Rex  636;  Lamont  v.  Solano  Co.,  49  Cal, 
v.  Creevey,  1  Manle  &  S.  273;  Flint  v.  158;  Rowe  v.  Yuba  Co.,  17  Cal.  61 
Pike,  6  Dowl.  &  R.  528;  Edsall  v.  Elam  t>.  Johnson,  48  Ga.  348;  Arkan 
Brooks,  17  Abb.  Pr.  221;  R.  v.  Os-  sas  Co.  v.  Freeman,  31  Ark.  266;  Peo 
wald,  1  DaU.  319;  Commonwealth  v.  pie  v.  Supervisors,  78  N.  Y.  622;  Case 
Blanding,  3  Pick.  304;  15  Am.  Dec.  v.  Commissioners,  4  Kan.  441;  96  Am. 
214;  King  v.  Root,  4  Wend.  113;  21  Dec.  190.     And  see  chap.  17. 

Am.  Dec.  102;  Sanford  v.  Bennett,  24        *  White  v.  Huffmaker,  27  111.  349. 
K.  Y.  20,    And  see  post,  Division  2,        *  Spinks  v.  Davis,  32  Miss.  152. 
Slander  and  Libel.  '  Wilkinson  v.  Vorce,  41  Barb.  370; 

*  People  v.  Supervisors  of  Erie,  1  Knight  v.  Odell,  18  How.  Pr.  279. 
Sheld.   617;   Vise  v.   Hamilton  Co.,        *  Ingraham  t>.  Leland,  19  Vt.  304. 
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out  of  such  interests.1  Where  an  attorney  receives  a  large 
sum  of  money  from  his  client  as  payment  for  services  to 
be  rendered  to  her  in  and  about  the  settlement  of  the 
estate  of  her  deceased  husband,  he  is  bound  at  all  times 
to  hold  himself  in  readiness  to  render  them,  disembar- 
rassed from  all  complication  with  others,  and  to  take  no 
position  against  her,  and  not  to  appear  as  attorney  and 
counsel  for  parties  litigating  with  her,  in  relation  to  her 
rights  or  claims  under  the  will,  upon  the  estate  of  her 
husband.2  The  fact  that  an  attorney  for  clients  having 
different  interests  is  enjoined  for  one  does  not  restrain 
his  professional  action  for  others.8  An  attorney  may  act 
as  commissioner  to  take  a  deposition  in  the  cause.4  The 
attorney  for  the  mortgagee  in  a  foreclosure  suit  may  prop- 
erly appear  also  as  attorney  for  a  purchaser  of  the  equity 
of  redemption.6  One  who  acts  as  counsel  for  a  corpora- 
tion does  not  commit  a  breach  of  trust  if  he  afterwards 
acts  as  counsel  in  a  proceeding  against  a  director  to  re- 
cover money  which  the  corporation  has  lost  through  a 
breach  of  the  director's  official  trust.6  A  commissioner 
to  examine  and  allow  claims  against  an  insolvent  savings 
bank  is  not  disqualified  from  acting  as  attorney  for  the 
assignee.7  The  fact  that  an  attorney  is  employed  as  an 
agent  to  negotiate  loans  does  not  preclude  him  from  ren- 
dering professional  services  to  his  principal.8 


1  People  v.  Hunt,  41  Mich.  328. 

*  Quinn  v.  Van  Pelt>  36  N.  Y.  Sup. 
CtZ79. 

8  Slater  v.  Merritt,  75  N.  Y.  268. 
4  Taylor  v.  Branch  Bank,   14  Ala. 
683. 

6  Wallace  v.  Furber,  62  Ind.  103. 

*  Bent  v.  Priest,  10  Mo.  App.  643. 

7  Hall  v.  Brackett,  60  N.  H.  215. 

6  Union  Mut.  Life  Ins.  Co.  v.  Bu- 
chanan, 100  Ind.  63.  In  a  note  to 
Flaacke  v.  Jersey  City,  33  N.  J.  Eq. 
60,  Mr.  Stewart  in  his  excellent  way 
has  collected  the  following  decisions: 
the  mayor  of  a  city  has  been  held 
competent  to  act  as  its  attorney: 
Niles  v.  Muzzy,  33  Mich.  61;  20  Am. 


Dec.  670.  See  Gibson  v.  Zanesville, 
31  Ohio  St.  184;  Powers  r.  Deca- 
tur, 54  Ala.  214.  But  in  Vin.  Abr., 
Attorney,  K,  it  is  said  that,  in  an  ac- 
tion by  the  commonalty  of  a  town,  one 
of  the  commonalty  cannot  appear  as 
attorney  for  the  commonalty,  for  he 
is  party  to  the  action.  A  statute  pro- 
hibiting a  director  of  a  bank  to  appear 
as  its  attorney  was  deemed  constitu- 
tional: West  Feliciana  R.  R.  Co.  v. 
Johnson,  5  How.  (Miss. )  273.  So  brok- 
ers who  were  also  attorneys  were  held 
not  entitled  to  charge  counsel  fees  for 
services  about  the  business  of  their 
employer  in  relation  to  lands  in  their 
hands   as  such   brokers:   Walker  v. 
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Illustrations. — A  lawyer  was  employed  to  and  did  per- 
form certain  services  for  a  railroad  company  in  which  he  was 
a  stockholder,  in  procuring  the  release  of  a  mortgage  upon  its 
property,  the  surrender  of  certain  of  its  bonds,  the  release  of 
its  liability  on  a  contract,  and  the  extension  of  a  land  grant, 
and  in  taking  care  of  the  surrendered  bonds,  etc.  Held,  that 
the  fact  that  he  was  a  stockholder  did  not  preclude  him  from 
sustaining  the  relation  of  attorney  to  the  railroad  company, 
being  retained  and  recovering  for  the  services  in  question: 
Barker  v.  Cairo  etc.  R.  R.  Co.,  3  Thomp.  &  C.  329. 

§  144.  To  Act  for  Both  Parties,  or  on  Both  Sides.  — 
An  attorney  cannot  serve  professionally  both  parties  to  a 
suit.1  An  attorney  will  not  be  permitted  to  represent 
both  parties  to  a  controversy,  a  county,  for  instance,  and 
the  commissioners  against  whom,  at  the  county's  in- 
stance, a  writ  of  mandate  is  asked.1  But  the  fact  that  a 
contract  is  drawn  up  by  and  under  the  advice  of  one  who 
is  the  counsel  for  both  parties  does  not  invalidate  it  in 
the  absence  of  fraud,  and  where  the  relation  of  the  attor- 

American  Nat.  Bank,  49  N.  Y.  659;  poration  was  held  entitled  to  costs: 

Dyer  v.  Sutherland,  75  HI.  5S3;  nor  Christie  v.  Sawyer,  44  N.  H.  298;  as 

can  a  receiver  act  as  his  own  conn-  to  a  stockholder  sustaining  such  rela- 

id  bo  as   to  charge  the   estate   for  tion,  see  Spence  v.  Whitaker,  3  Port, 

his  services:  Bank  of  Niagara  Case,  297. 

6  Paige,  213;  McGourkey  v.  Downs,  *  Sherwood  v.  Saratoga  R.  R.  Co., 
MS.,  N.  J.  Eq.,  May  term,  1880;  see  15  Barb.  650;  Herrick  v.  Catley,  30 
Adams  v.  Woods,  8  Cal.  321;  68  Am.  How.  Pr.  208;  1  Daly,  512;  Price  v. 
Dec  313;  nor  can  one  member  of  a  Grand  Rapids  R.  R.  Co.,  18  Tnd.  137; 
partnership  who  is  an  attorney  charge  Branch  r.  Harrington,  49  How.  Pr. 
the  others  for  professional  services  196;  Warren  v.  Sprague,  4  Edw.  Ch. 
about  the  firm's  affairs,  either  before  416;  Valentine  v.  Stewart,  15  Cal.  387; 
or  after  dissolution:  Milburn  t>.  Codd,  De  Celis  v.  Branson,  53  Cal.  372.     An 

7  Barn.  &  C.  419;  Van  Duzer  v.  Mc-  attorney  representing  one  party  in  a 
MiDan,  37  Ga,  299;  McCrary  v.  Rud-  negotiation  will  not  be  allowed  to  re- 
dick,  33  Iowa,  521;  nor  can  an  attor-  ceive  compensation  from  the  other 
ney  who  is  a  mortgagee  recover  his  party:  De  Celis  v.  Brunson,  53  Cal. 
costs  on  his  own  foreclosure:  Sclater  v.  372;  Orr  v.  Tanner,  12  R.  I.  94.  The 
Cottam,  3  Jur.,  N.  S.,  630;  Patterson  rule  precluding  an  attorney  from  re- 
st. Dormer,  48  Cat  369;  nor  can  a  so-  covering  for  legal  services  rendered  by 
licitor  who  has  an  interest  in  attend-  him,  both  to  the  plaintiff  and  defend- 
ing to  a  cause  charge  for  his  services  ant  in  a  suit,  was  applied  in  one's  ac- 
without  an  express  agreement:  Martin  tion  on  a  note  given  him  by  a  husband 
v.  Campbell,  11  Rich.  Eq.  205;  see  for  services  to  both  parties  to  a  di- 
Deire  v.  Robinson,  7  Hare,  283;  but  he  vorce  suit;  the  payee,  while  attorney 
would  be  liable  for  costs:  Voorhees  v.  for  the  wife,  having  at  his  request 
McCartney,  51  N.  Y.  387;  Common-  persuaded  her  to  dismiss  the  action: 
wealth  v.  Donaldson,  47  Pa.  St.  363;  a  Macdonald  v.  Wagner,  5  Mo.  App.  56. 
director  of  a  corporation  who  brought  *  Clarke  County  t?.  Clarke  County 
suit  aa  an  attorney  against  such  cor-  Commissioners,  1  Wash.  Ter.  250. 
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the  original  suit,  such  appearance  amounts  to  a  waiver 
of  all  objections.1  An  attorney  employed  to  attend  to 
certain  specified  litigation,  "  and  to  all  other  litigations/9 
concerning  certain  lands,  under  a  contract,  who  accepts 
and  prosecutes  an  action  for  another  party  whose  inter- 
ests are  adverse  to  those  of  his  employer,  concerning  the 
same  land,  if  discharged  by  the  latter,  is  not  entitled  to  a 
specific  performance  of  his  contract  with  him.2  But  the 
fact  that  plaintiff's  attorney  officially,  as  an  officer  of  the 
government,  at  a  former  time  held  a  different  view  of 
the  law  of  the  case  from  that  afterwards  advocated  by 
him  as  such  attorney,  need  not  of  itself  disqualify  him 
from  accepting  plaintiff's  retainer,  or  affect  his  right  to 
compensation  for  services  rendered  to  plaintiff.8  The 
trial  court  has  power,  and  it  is  its  duty,  when  satisfied 
that  on  a  former  trial  the  attorney  has  acted  for  one 
party,  to  prohibit  him  from  acting  on  the  second  trial  for 
an  opposite  party.4 

Illustrations. — Defendant  in  a  prosecution  filed  an  affidavit 
that  he  had  engaged  one  F.,  a  lawyer,  to  defend  him,  that  he 
had  disclosed  to  him  the  facts  of  his  case,  and  his  evidence, 
etc.  F.  filed  an  affidavit  admitting  the  retainer,  but  denying 
that  he  had  learned  anything  from  defendant  as  to  his  grounds 
or  means  of  defense.  Held,  that  F.  should  not  be  allowed  to 
assist  in  the  prosecution,  as  it  would  be  a  defeating  of  the  ends 
of  justice:  Wilson  v.  State,  16  Ind.  392. 

§  145.  To  Purchase  Demands  for  Suit.  —  An  attorney 
is  not  at  liberty  to  buy  the  matters  in  suit  or  choses  in 
action,5  and  this  in  New  York  has  been  declared  a  crime;6 
and  while  the  relation  of  attorney  and  client  continues,  or 
even  after  it  has  been  dissolved,  purchases  made  by  the 
attorney  will  be  regarded  by  the  court  with  suspicion,  and 

1  Warren  v..  pragae,4  Edw.  Ch.  416.  6  Weeks   an   Attorneys,    sec.    121; 

1  McArthur  v.  Fry,  10  Kan.  233.  Cunningham  v.  Jones,  37  Kan.  177. 

•  Smith  v.  Chicago  and  Northwest-  e  See  Van  Rensselaer  v.  Sheriff  1 
era  R'y  Co.,  60  Iowa,  515.  Cow.  443;  Baldwin  t>.  Latson,  2  Barb. 

*  Weidekind  v.  Water  Co.,  74  CaL  Ch.  306;  Mann  «.  Fairenild,  14  Barb. 
886;  State  v.  Halstead,  63  Iowa,  376.  548. 
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the  attorney,  if  there  be  any  circumstances  of  fraud  or 
inadequacy  of  price,  will  be  held  a  trustee  for  the  client  of 
the  property  bo  purchased.1 

IjLu;eTKATiojffiL — An  attorney  bought  a  right  of  action  from 
a  receiver,  for  the  benefit  of  his  client;  but  the  latter  objected 
to  accept  the  purchase,  and  the  attorney  retained  the  chose  in 
action  Lirxi&clr,  and  paid  for  it  with  his  own  money,  with  intent 
to  8ue  upon  it  Held,  that  this  purchase,  although  at  a  re- 
ceiver's talc,  and  originally  in  the  name  of  another  person,  was 
a  violation  of  2  N.  Y.  Rev.  Stats.  288,  sec.  71,  which  forbids  at- 
torneys to  buy  things  in  action  for  the  purpose  of  suing  thereon: 
Mann  v.  Fairchild,  3  Abb.  App.  152. 

§  146.    Communications  between  Attorney  and  Client. 

—  An  attorney,  counsel,  or  solicitor  will  not  be  permitted, 
and  cannot  be  compelled,  to  disclose  communications, 
either  oral  or  written,  made  to  him  in  his  professional 
capacity.2  This  privilege  extends  to  oral  communications 
or  letters,  or  knowledge  gained  from  books  or  papers, 
shown  to  him  or  placed  in  his  hands  by  the  client.*  "An 
attorney  or  counselor  cannot,  without  the  consent  of  his 
client,  bo  compelled  to  disclose  any  fact  which  may  have 
been  communicated  to  him  by  his  client,  solely  for  the 
purpose  of  obtaining  his  professional  assistance  and  ad- 
vice. In  the  complicated  affairs  and  relations  of  life,  the 
counsol  and  assistance  of  those  learned  in  the  law  often 


1  Sco  post,  Division  3,  Trustees. 

1  LandaborKor  v.  Gorham,  5  CaL  456; 
Mitchell  v.  Bromborger,  2  Nev.  345; 
00  Am.  Dec.  550;  Gallagher  t>.  Wil- 
liamson, 23  Cal.  331;  83  Am.  Dec.  114; 
Ricgs  v.  Denniston,  3  Johns.  Cas.  198; 
2  Am.  Dec.  145;  Coveney  v.  Tanna- 
hill,  1  Hill,  33;  37  Am.  Dec.  287; 
Crosbv  v.  Berger,  11  Paige,  377;  42 
Am.  Doc.  117;  McLellan  v.  Longfollow, 
82  Me.  494;  64  Am.  Dec.  599;  Hunter 
v.  Watson,  12  Cal.  363;  73  Am.  Dec. 
643;  Rochester  etc.  Bank  v.  Suydam, 
6  How.  Pr.  254;  Rhoades  v.  Solin,  4 
Wa*h.  718;  Heisterv.  Davis,  3  Yeates, 
4;  Yonlan  v.  Hess,  13  Johns.  492: 
Chirac  v.  Reinicker,  11  Wheat  280; 
Parkur  *  Carter,  4  Munf.  273;  6  Am. 
D©o.   513;  Rogers  *   Daw,   Wright, 


136;  Crawford  v.  McKissack,  1  Port. 
433;  Riley  v.  Johnston,  13  Ga.  260 
Jenkinson   v.   State,   5    Blackf.   465 
Holmes  v.  Barb  in,  15  La.  Ann.  653 
King   v.  Barrett,    11   Ohio    St.   261 
Chew  v.  Farmers'  Bank,  2  Md.   Ch 
231;  March  v.  Ludlum,  3  Sand.   Ch 
35;   Childs  v.  Delaney,  1  Thomp.  & 
C.  506;   Pearsall  v.   Elmer,   5  Redf. 
181. 

*  Crosby  v.  Berger,  11  Paige,  377;  42 
Am.  Dec  117;  People  v.  Benjamin,  9 
How.  Pr.  419;  Anonymous,  8  Mass. 
370;  Lynde  v.  Judd,  3  Day,  499;  Kel- 
logg t\  Kellogg,  6  Barb.  116;  Jackson 
v.  Burtia,  14  Johns.  391;  Wilson  r. 
Troup,  7  Johns.  Ch.  25;  Neal  r.  Patten, 
47  Ga.  73;  Dorerr.  Harrell,  58Ga.  572; 
Fire  Aaa'n  v.  Fleming,  78  Ga.  738. 


237       PRIVILEGES  AND  LIABILITIES  OF  ATTORNEYS.      §  146 

becomes  necessary,  and  to  obtain  it  men  are  frequently 
forced  to  make  disclosures  which  their  welfare  and  some- 
times their  lives  make  it  necessary  to  be  kept  secret. 
Hence,  for  the  benefit  and  protection  of  the  client,  the 
law  places  the  seal  of  secrecy  upon  all  communications 
made  to  the  attorney  in  the  course  of  his  professional 
employment,  and  the  courts  are  expressly  prohibited 
from  examining  him  as  a  witness  upon  any  facts  which 
may  have  come  to  his  knowledge  through  the  medium  of 
such  employment."1    To  entitle  the  communication  to 

1  Mitchell  v.  Bromberger,  2  Nev.  fendant  to  answer  whether  he  did  not 
345;    90    Am.    Dec   660.    Where    a  inform  the  department  that  he  knew 
client   has  placed  in  his    attorney's  or  believed  that  the  plaintiff  was  in- 
hands  a  lease,  the  latter  cannot  be  tending  to  commit  a  fraud  upon  the 
compelled  to  produce  it  in  evidence  revenue.    It  was  held  that  any  com- 
against  the  client  in  a  criminal  prose-  mnnications  of  the  kind  to  the  depart- 
cation:  Commonwealth  v.  Mover,  16  ment  were  privileged  in  the  sense  that 
Phila.   397.     Bnt   the   production  of  their  disclosure  will  not  be  compelled 
documents  in  the  hands  of  counsel  can  or  permitted  without  the  assent  of  the 
be  resisted  only  when  a  controversy  government,  and  that  defendant  would 
exists,  or  is  anticipated  between  par-  not  be  compelled  to  answer  the  inter- 
ties,  in  relation  to   the    subject    on  rogatories:  Worthington  v.  Scribner, 
which  communications  were  made  to  109  Mass.  487;  12  Am.  Rep.  736.    By 
counsel,  on  the  documents  intrusted  statute  in  some  states,  a  physician  is 
to  him.    It  is  not  enough  that  they  forbidden  to  disclose  any  information 
were  made  or  delivered  in  the  general  received  from  a  patient  in  his  pro- 
course  of  professional  business:  Peck  fessional  capacity:    See  Edington  v. 
v.  Williams,  13  Abb.  Pr.   68.     The  Mutual  life  Ins.  Co.,  67  N.  Y.  186; 
privilege  does  not  extend  to  a  com-  Edington  v.  Mtna,  Life  Ins.  Co.,  77 
bination  between  them  to  prevent  the  N.  IcT  664;  Dilleber  v.  Home  Ins.  Co., 
court  from  compelling  the  production  69  N.   Y.    266;    26  Am*    Rep.    182; 
of  important  papers  at  the  trial:  Peo-  Grattan  v.  Metropolitan  Ins.  Co.,  92 
pie  v.  Sheriff  of  New  York,  29  Barb.  N.  Y.  274;  44  Am.  Bep.  372;  Scuffs 
622;  7  Abb.  Pr.  96.     A  bill  in  chan-  v.   Foster,   41  Mich.   742;    Eraser  v. 
eery,  sworn  to  by  a  party,  but  never  Jennison,    42    Mich.    226;    note    to 
filed,  and  which  is  prepared  by  his  Campau  v.  North,   39  Mich.  606,  in 
attorney  on  the  client's  statement  of  33  Am.   Bep.   433,   436.    The   inhi- 
the  facte,  is  to  be  regarded  as  a  privi-  bition  is  not  confined    to  communi- 
leged  communication  in  the  hands  of  cations  made  by  the  patient  to  the 
the  attorney:  Burnham  v.  Roberts,  70  physician,  but  protects  with  the  veil 
I1L  19.     The  correspondence  between  of  privilege  whatever,  in  order  to  en- 
a  district  attorney,  representing  the  able  the  physician  to  prescribe,  was 
United  States,  and  the  attorney-gen-  disclosed  to  any  of  his  senses,   and 
end,  is  confidential  in  its  nature  and  which  in  any  way  was  brought  to 
cannot    be    cited   by  third   persons:  his    knowledge    for    that     purpose: 
United  States  v.  Six  Lots  of  Ground,  Briggs  v.  BriggB,  20  Mich.  34.     "The 
1  Woods,  234.    In  an  action  for  falsely  statute   covers   information  acquired 
and  maliciously  representing  to  the  by  observation  while  in   attendance 
treasury  department  of   the  United  upon  his  patient,  as  well  as  communi- 
Statea  that  the  plaintiff  was  intending  cations  made  by  the  patient  to  him; 
to  defraud  the  revenue,  the  plaintiff  but  the  rule  it  establishes  is  one  of 
filed  interrogatories  requiring  the  de-  privilege  for  the  protection  of  the  pa- 


§  146  PRINCIPAL  AND  AGENT,  238 

the  privilege,  it  is  not  necessary  that  it  should  have  been 
made  under  any  special  injunction  of  secrecy,  or  that  the 
client  should  have  understood  the  extent  of  the  privilege.1 
The  communication  cannot  be  revealed,  even  after  the 
termination  of  the  suit  or  proceeding  in  which  it  was 
made,2  or  after  the  relation  of  attorney  and  client  has  ter- 
minated* with  the  leave  of  the  court,4  or  after  the  death 
of  the  client.6  Where  an  attorney  acts  for  two  clients, 
his  communications  with  them  are  not  privileged  in  a 
subsequent  suit  between  their  representatives,6  and  con- 
versations between  a  prosecuting  witness  and  an  attorney 
voluntarily  assisting  the  state's  attorney  are  not  privileged 
in  a  subsequent  action  against  such  witness  for  malicious 
prosecution.7  An  attorney  who  drew  a  will  may  testify, 
on  its  probate,  to  what  transpired  between  the  testator 
and  himself  in  the  process  of  its  preparation  and  publica- 
tion.8 And  where  he  accepts  a  retainer  to  oppose  its  pro- 
bate, he  cannot  claim  exemption  from  testifying  as  to  the 
preparation  of  the  will,  on  the  ground  of  his  attorney's 
privilege.9  He  may  testify  to  communications  received 
in  the  course  of  his  professional  employment,  when  he  is 
called  to  testify  by  the  executor,  who  alone  could  object; 
that  parties  contesting  the  will  object  to  his  testifying  is 
irrelevant.10 

tient;  and  he  may  waive  it  if  he  sees  8  Hatton  v.  Robinson,  14  Pick.  416; 

fit,  and  what  he  may  do  in  his  life-  25  Am.  Dec.  415. 

time  those  who  represent  him  after  *  Andrews  v.  Thompson,   1  Hoost. 

his  death  may  also  do  for  the  protec-  522. 

taon  of  the  interests  they  claim  under  5  Bennett's  Estate,   13   Phila.   331. 

him ":  Fraser  v.   Jennison,  42  Mich.  The  privilege  ceases  with  the  client's 

225.     The  burden  is  on  the  party  seek-  death  when  the  solicitor  is  made  his 

ing  to  exclude  the  testimony  to  show  executor  and  residuary  legatee:  Crosby 

not  only  that  it  was  acquired  by  the  v.  Berger,  4  Edw.  Ch.  254. 

physician  in  attending  the  patient  in  a  6  Sherman  v.  Scott,  27  Hun,  331. 

professional  capacity,  but  that  it  was  7  Meysenberg  v.   Engelke,    18  Mo. 

necessary  to  enable  him  to  act  in  that  App.  346. 

capacity:  People*.  Schuyler,  106 N.  Y.  8  In  re  Austin,  42  Hun,  516. 

298.  •  Sheridan  v.  Houghton,  6  Abb.  N. 

1  McLellan  v.  Longfellow,   32  Me.  0.  234;  16  Hun,  628. 

494;  54  Am.  Dec.  599.  "  Whelpley  v.  Loder.  1  Demarest, 

'  Chase's  Case,  1  Bland  Ch.  206;  17  368. 
Am.  Dec  277. 
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The  rale  of  privilege  is  not  confined  to  communications 
made  in  contemplation  of  or  in  the  progress  of  an  action 
or  judicial  proceeding,  but  extends  to  those  made  in  refer- 
ence to  any  matter  which  is  the  proper  subject  of  profes- 
sional employment.1  It  is  not  limited  to  advice  given  or 
opinions  stated;  it  extends  to  facts  communicated  by  the 
client,  to  all  that  passes  between  client  and  attorney,  in 
the  course  and  for  the  purpose  of  the  business.2  But  the 
privilege  is  confined  to  such  communications  as  are  made 
in  strictly  professional  intercourse.8  An  attorney  may 
be  required  to  disclose  any  information,  pertinent  to 
the  cause,  which  has  no  necessary  connection  with  his 
professional  character,  and  which  he  did  not  acquire 
by  reason  of  the  confidence  reposed  in  him,  on  account 
of  that  character,  or  to  matters  which  did  not  relate 
to  the  subject-matter  of  the  communication.4  Nor  can 
the  client  be  compelled,  to  testify  as  to  communica- 
tions made  by  him  to  his  attorney.5  But  if  he  makes 
himself  a  witness,  he  may  be  cross-examined,  and  cannot 
refuse  to  answer  on  the  ground  of  the  matter  being  a 
communication  which  he  had  made  to  his  attorney.6 

1  Root  v.  Wright,  84  N.  Y.  72;  38  Cas.  108;  2  Am.  Deo.  145.  A  sheriff  is 
Am.  Rep.  496;  Britton  v.  Lorenz,  45  entitled  to  the  same  privilege,  in  his 
N.  Y.  57;  Parker  v.  Carter,  4  Mnnf.  communications  with  nis  attorney,  as 
273;  6  Am.  Dec.  513;  Foster  v.  Hall,  other  persons:  Paxton  v.  Steckel,  2 
12  Pick.  89;  22  Am.  Dec.  400;  Beltz-    Pa.  St.  93. 

hoover  v.  Blackstock,  3  Watts,  20;  27  *  Lengsfield  v.  Richardson,  52  Miss. 
Am.  Dec  330;  Moore  v.  Bray,  10  Pa.  443;  Kaut  v.  Kessler,  114  Pa.  St  603. 
St  524;  Clark  v.  Richards,  3RD.  *  Granger  v.  Warrington,  8  111.  299; 
Smith,  95;  Graham  v.  People,  63  Barb.  Pierson  v.  Steortz,  1  Morris,  136; 
482;  March  v.  Ludlnm,  3  Sand.  Ch.  Milan  v.  State,  24  Ark.  346;  Riggs  v. 
46;BankofUticatr.  Mersereau,  3  Barb.  Denniston,  3  Johns.  Cas.  198;  2  Am. 
Ch.  528;  49  Am.  Dec.  189;  McLellan  Dec.  145;  Rochester  City  Bank  v. 
v.  Longfellow,  32  Me.  494;  54  Am.  Suydam,  5  How.  Pr.  264;  Romberg  v. 
Dec.  599;  Bobo  v.  Bryson,  21  Ark.  387;  Hughes,  18  Neb.  579. 
76  Am.  Dec.  407;  Parker  v.  Carter,  4  *  Chew  v.  Farmers'  Bank  of  Mary- 
Mnnf.  273;  6  Am.  Dec.  513;  Bigler  v.  land,  2Md.  Ch.  231;  Beeson  v.  Beeson, 
Reyber,  43  Ind.  112;  Caines  v.  Piatt,  9  Pa.  St  279;  Carroll  v.  Sprague,  59 
15Abb.Pr.,N.  S.,337.  Some  cases  hold  Cal.  655;  Oliver  v.  Cameron,  4  McAr. 
that  the  communication,  to  be  privi-  237;  State  v.  Mewherter,  46  Iowa,  88. 
leged,  must  have  relation  to  some  suit  5  Bobo  v.  Brysoc,  21  Ark.  387;  76 
or  other  judicial  proceeding,  either  Am.  Dec.  406;  State  v.  White,  19 
existing  or  contemplated:  Whiting  v.  Kan.  445;  27  Am.  Rep.  137. 
Barney,  30  N.  Y.  330;  86  Am.  Dec.  *  Inhabitants  of  Woburn  v.  Hen- 
385;  In  re  O'Donohne,  3  Nat.  Bank,  shaw,  101  Mass.  193;  3  Am.  Rep. 
Reg.  245;  Riggs*  Denniston,  3  Johns.    833. 
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ence  to  personal  estate,  on  retaining  him  to  draw  an 
affidavit  for  the  reduction  of  the  assessment  on  the  estate;1 
nor  that  while  attorney  of  plaintiff  he  furnished  the  de- 
fendant's agent  with  a  specification  of  plaintiff's  claim, 
which  was  different  from  that  now  presented;2  nor  as 
to  what  claim  or  title  he  was  employed  to  maintain;8 
nor  (in  a  prosecution  for  stealing  silver  coin)  that  his 
retaining  fee  was  paid  in  silver;4  nor  statements  made 
to  him  in  regard  to  the  preparation  of  a  will;6  or  made 
at  the  time  that  he  drafted  for  the  client  an  affidavit  on 
which  perjury  was  assigned;6  nor  as  to  what  his  client, 
the  assignor,  said  at  the  time  of  his  drawing  it,  with  refer- 
ence to  his  intent  or  purpose  in  making  the  assignment;7 
or  as  to  communications  made  to  him  in  his  professional 
capacity,  hy  an  owner  of  property,  respecting  a  transfer 
of  it;8  or  as  to  any  facts  which  came  to  his  knowledge,  as 
such,  when  objecting  or  consenting  to  the  examination  of 
his  client  as  a  witness;9  or  to  communications  made  to  a 
prosecuting  attorney  relative  to  criminals  or  suspected 
persons;10  or  as  to  communications  made  to  an  attorney 
employed  simply  to  draw  up  a  contract  or  conveyance.11 
An  attorney  retained  by  the  husband  to  aid  in  having 
land,  bought  by  the  husband  at  chancery  sale,  conveyed 
to  the  wife,  cannot  disclose  any  communication  made 
pending  the  relation  touching  the  purposes  of  the  con- 

1  Williams  v.  Fitch,  18  N.  T.  546.  v.  State,  65  Ga.  525;  Vogel  v.  Grnaz, 

>  Hicks  v.  Blanchard,  60  Vt.  673.  110  U.  S.  311. 

•  Chirac  v.  Reinicker,  11  Wheat.  "  Parker  v.  Carter,  4  Munf.  273;  6 
5280;  Stephens  v.  Mattox,  37  Ga.  Am.  Dec.  513;  Bank  v.  Merserean,  3 
280.  Barb.  Ch.  528;  49  Am.  Deo.  189;  Getz- 

•  Stote  v.  Dawson,  90  Mo.  149.  laff  v.  Seliger,  43  Wis.  297;  Crane  v. 

•  Bennett's  Estate,  13  Phila.  331.  '  Barkdoll,  59  Md.  534;  Linthicum  v. 

•  Hernandez  v.  State,  18  Tex.  App.  Remington,  5  Cranch  C.  C.  546;  Moore 
134.  v.  Bray,  10  Pa.  St.  519;  ewtra,  De 

T  Hollenback  v.  Todd,  119  111.  543.  Wolf  v.  S trader,  26  111.  225;  79  Am. 

•  Foster  v.  Hall,  12  Pick.  89;  22  Dec.  371;  Smith  v.  Long,  106  111. 
Am.  Dec  400;  Beltzhoover  v.  Black-  488;  Hebbard  v.  Haughian,  70  N.  T. 
stock,  3  Watts,  20;  27  Am.  Dec.  61;  Hatton  v.  Robinson,  14  Pick.  416; 
330.  25  Am.  Dec.  415;  Borum  v.  Fonts,  15 

9  Hodges    v.    Mullikin,    1    Bland,  Ind.  50;  Randal  v.  Yates,  48  Mass. 

603.  685;  Machette  v.  Wanless,  2  Col.  169; 

M  Oliver  «.  Pate,  43  Ind.  132;  Young  Todd  v.  Munson,  53  Conn.  579. 
Vol.  L— 16 
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veyance.1  The  burden  lies  on  him  who  seeks  to  exclude 
communications  as  privileged,  to  show  facts  constituting 
the  privilege.1  But  the  rule  should  be  enforced  by  the 
court,  of  its  own  motion.*  The  opinion  of  the  attorney 
that  the  communications  are  privileged  is  entitled  to 
great  weight.4  But  an  attorney  who  is  called  as  a  wit- 
ness in  a  proceeding  in  bankruptcy  is  not  entitled  to  add 
to  the  oath  which  he  takes  a  reservation  of  a  right  to 
refuse  to  answer  any  question  on  the  ground  of  privilege 
as  the  attorney  or  counsel  of  the  bankrupt.6 

Illustrations. — A  practicing  attorney  also  carried  on  a 
liquor  store.  R.,  one  of  his  clients,  called  on  him  there,  and  in 
presence  of  several  others  put  a  supposed  case  to  him,  and 
asked  him,  if  such  a  case  existed,  would  there  be  any  liability. 
The  attorney  gave  his  opinion,  and  asked  if  the  case  put  was  a 
certain  real  transaction,  and  R.  said  it  was.  No  6uch  case  was 
then  pending.  R.  paid  no  fee,  there  was  no  general  retainer, 
and  the  attorney  was  never  engaged  in  the  real  case.  The  sup- 
posed case  afterward  arising,  the  attorney  testified  on  the  trial 
to  the  interview,  and  that  he  did  not  consider  that  R.  was  ad- 
vising with  him  as  counsel  at  that  time.  Held,  improper:  Bacon 
v.  Frisbie,  80  N.  Y.  394;  36  Am.  Rep.  627.  A,  one  of  two  plain- 
tiffs, called  upon  B,  an  attorney,  to  employ  him  to  bring  a  suit 
on  an  official  bond  of  a  justice  of  the  peace.  No  fee  was  paid, 
and  circumstances  prevented  B  from  bringing  the  suit;  but,  at 
the  time,  A  made  statements  in  regard  to  the  subject-matter  of 
said  suit,  which  the  defendant  in  the  present  case  proposed  to 
prove  against  A.  Held,  that  the  circumstances  were  privileged: 
Reed  v.  Smithy  2  Ind.  160.  A  foreigner,  about  to  sue  a  debt, 
employed  one  X.  to  act  as  interpreter  in  stating  the  ca6e  to  her 
attorneys.  The  action  was  brought,  and  X.  swore  to  an  admis- 
sion by  the  debtor  of  the  indebtedness.  The  defendant  offered 
to  show,  by  the  attorneys  of  the  plaintiff,  that  X.  had  said  to 
them  in  his  statement  of  the  case  to  them  that  he  never  heard 
such  admission.  Held,  that  the  evidence  was  inadmissible: 
Maaa  v.  Block,  7  Ind.  202.  In  order  to  show  assent  by  the 
original  parties  to  the  alteration  of  a  note,  evidence  was 
offered  of  their  having  proposed  to  the  plaintiff's  counsel  to 
confess  judgment  on  the  note  if  he  thought  they  could  do  it 
with  safety.   Held,  a  professional  consultation  and  inadmissible: 


1  Lockhard  v.  Brodie,  1  Tenn.  Ch. 
884. 
1  Earle  v.  Grout,  46  Vt  113. 


9  People  v.  Atkinson,  40  Cal.  284. 
*  Orton  v.  McCord,  33  Wis.  205. 
6  Matter  of  Adams,  6  Ben.  56. 
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Bowers  v.  Briggs,  20  Ind.  139.  A  consulted  B,  an  attorney  at 
law,  to  draw  a  conveyance  of  his  property  to  C,  and  at  the 
same  time  made  communications  to  B  in  regard  to  the  object 
of  the  conveyance,  and  B  declined  the  employment.  Held, 
made  to  B  in  his  professional  character,  and  inadmissible: 
Crisler  v.  Garland,  11  Smedes  &  M.  136;  49  Am.  Dec.  49.  A 
solicitor  employed  to  foreclose  a  mortgage,  being  examined  as 
witness,  was  asked  whether  he  had  received  any  written  instruc- 
tions from  his  client,  in  relation  to  the  sale  and  the  amount  to 
be  bid  by  him.  Held,  inadmissible,  being  u  matter  of  profes- 
sional confidence:  Stuyvesant  v.  Peckham,  3  Edw.  Ch.  579.  In 
an  action  on  a  promissory  note  the  plaintiff's  attorney  was 
called  as  a  witness  to  prove  that  the  note  was  not  the  property 
of  the  plaintiff.  He  declined  to  state  any  communications  made 
to  him  by  his  client.  Held,  that  they  were  privileged:  Miller 
v.  Weeks,  22  Pa.  St.  89.  By  the  admissions  of  a  party,  a  cham- 
pertous  contract  was  established  between  him  and  his  attorney. 
Held,  that  such  attorney  was  not  a  competent  witness  to  prove 
the  falsity  of  his  client's  statements,  and  that  no  such  contract 
was  entered  into:  Dowell  v.  Dowell,  3  Head,  502.  In  an  action 
against  the  grantees  in  a  deed,  upon  a  covenant  therein  that 
they  would  assume  and  pay  certain  specified  encumbrances,  as 
portions  of  the  purchase-money,  an  attorney  and  counselor  who 
drew  the  deed  was  asked  whether  the  deed  was  read  over  to  the 
grantees  after  it  was  drawn;  and  whether  the  question  was 
raised,  then,  as  to  whether  the  grantees  would  be  personally 
liable  on  the  deed.  Held,  inadmissible,  as  calling  for  privileged 
communications  between  attorney  and  client:  Rogers  v.  Lyon, 
64  Barb.  373.  M.  told  his  attorney,  who  assisted  him  in  the 
confession  of  a  judgment  against  himself  in  favor  of  a  creditor, 
that  he  did  it  that  he  might  have  his  piano  6old  on  execution 
so  his  other  creditors  could  not  attach  it.  The  court  allowed 
the  attorney  to  determine  whether  he  would  disclose  the  com- 
munication, and  he  refused.  Held,  that  the  communication  was 
privileged,  and  that  the  fact  that  the  court  allowed  the  attorney 
to  determine  whether  he  would  testify  or  not  was  not  material: 
Maxham  v.  Place,  46  Vt.  434.  An  attorney  testified  that  he 
had  advised  a  client  seeking  to  collect  a  claim  for  intoxicating 
liquors  to  get  a  promissory  note  signed  by  the  debtor,  and  to 
indorse  it  for  value  before  it  was  due  to  an  innocent  third  per- 
son. Held,  in  an  action  on  the  note,  a  violation  of  the  rule  ex- 
cluding privileged  communications:  Higbee  v.  Dresser,  103  Mass. 
523. 

§  147.    Privileged  Communications — Exceptions  to  the 
Role. — But  the  rule  is  not  enforced  to  the  prejudice  of 
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ney  of  the  other  party;1  nor  where  they  are  made  to  an 
attorney  who  is  acting  for  both  parties;2  nor  where  it  is 
made  for  criminal  or  unlawful  purposes,8  except  where  it 
is  not  in  any  manner  necessarily  connected  with  the 
perpetration  of  the  crime,  and  cannot  in  any  way  aid  in 
the  commission  of  any  fraud  or  crime;4  nor  where  made 
to  satisfy  the  attorney's  scruples  as  to  the  transaction, 
and  without  any  view  of  obtaining  his  professional  ad- 
vice or  opinion;5  nor  where  no  retainer  was  paid,  and 
there  "was  nothing  to  show  that  the  plaintiffs  sought  the 
advice  with  any  view  to  regulate  his  future  conduct  in 
regard  to  a  pending  or  expected  litigation  ";6  nor  when 
it  is  as  to  collateral  facts,  as,  for  example,  the  hand- 
writing of  the  client;7  or  that  a  bond  was  lodged  with 
the  client  by  way  of  indemnity,  and  that  he  expressed 
himself  satisfied  with  certain  security;8  or  the  terms 
of  a  compromise  offered  by  him  to  the  client's  credi- 

1  McLean  v.  Clark,  47  Ga.  73;  Mayer  murder,  had  consulted  an  attorney  to 

v,  Hermann,  10  Blatchf.  256.  know  what  the  law  was  if  he  should 

*  Gulick  v.  Gulick,  39  N.  J.  Eq.  516.  kill  deceased,  from  whom  he  had  re- 
Where  two  persona  employ  an  attor-  ceived  great  provocation.  The  com- 
ney  in  the  same  business,  communi-  munication  was  held  not  privileged: 
cations  made  by  them  in  pursuance  of  Oman  v.  State,  22  Tex.  App.  604; 
such  common  retainer  are  not  privi-  58  Am.  Rep.  662.  Where  the  object 
leged  inter  se.'  Gulick  v.  Gulick,  39  is  simply  fraud,  the  communication 
N.  J.  Eq.  516;  Gady  v.  Walker,  62  is  privileged:  Bank  v.  Mersereau,  3 
Mich.  157;  4  Am.  St.  Rep.  834;  Han-  Barb.  Gh.  528;  49  Am.  Dec.  189. 

Ion  v.  Doherty,  109  Ind.  37;  Goodwin  *  Graham  v.  People,  63  Barb.  468. 

Gas  Stove  Co.'g  Appeal,  117  Pa.  St.  5  Hatton  v.  Robinson,  14  Pick.  416; 

514;  2  Am.  St.  Rep.  696.    Where  an  25  Am.  Dec.  415. 

attorney  acts  for  several  parties  in  the  6  Thompson  v,  Kilborne,  28  Vt.  750; 

same  transaction,  he  cannot  testify  as  67  Am.  Dec  742.     But  to  constitute 

to  what  took  place  between  them  and  the  relation  so  as  to  render  the  com- 

a  third  person  unless  all  of  his  clients  munication    privileged,  it  is  not  es- 

consent,   but  as  between  the  parties  sential  that  the  attorney  shall  have  re- 

themselves,  he  can  tell  what  was  said  ceived  a  retainer  or  fee:  Crisler  v.  Gar- 

and  done:  Michael  v.  Foil,  100  N.  C.  land,  11  Smedes&M.  136;  49  Am.  Dec. 

179;  Goodwin  Gas  Stove  etc.  Co. 'a  Ap-  49;  March  v.  Ludlum,  3  Sand.  Ch.  3; 

peal,  117  Pa.  St.  314;  2  Am.  St  Rep.  McMannusv.  State,  2  Head,  213;  Gross 

696.  v.  Biggins,  50  Mo.   335;  Andrews  v. 

•  People  v.  Blakeley,  4  Park.  Gr.  176;  Simms,  33  Ark.  771.  It  is  privileged, 
Coveney  r.  Tannahill,  1  Hill,  33;  37  although  the  advice  was  given  upon  a 
Am.  Dec.  289;  Orman  v.  State,  22  Tex.  hypothetical  statement  of  the  tacts, 
App.  604;  58  Am.  Rep.  663;  Dudley  and  the  attorney  had  no  general  re- 
v.  jBeck,  3  Wis.  274;  People  v.  Mahon,  tainer:  Bacon  v.  Frisbie,  15  Hun,  26. 
1  Utah,  205;  People  v.  Van  Alstine,  T  Johnson  v.  Daverne,  19  Johns.  134; 
57  Mich.  69;  State  v.  McChesney,  16  10  Am.  Dec.  198. 

Mo.  App.  259.     Defendant,  on  trial  for        *  Heiater  v.  Davis,  3  Yeates,  4. 
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tors;1  or  the  contents  of  a  lost  will  drawn  up  by  him;2 
nor  as  to  the  existence  of  a  paper,*  or  the  execution  of  a 
deed;  its  date,  whether  it  has  been  altered,  and  the  date 
of  its  delivery;4  nor  by  whom  he  was  employed,*  or  the 
fact  of  his  employment,6  or  the  names  of  the  persons  who 
intrusted  him  with  papers  and  their  purpose;7  nor  to  the 
fact  that  he  brought  suit  for  a  certain  person,  recovered 
judgment,  and  paid  it  over  to  a  third  person  on  the  order 
of  his  client;8  nor  as  to  the  contents  of  receipts  in  his 
possession  which  the  client  could  be  compelled  to  produce;9 
nor  as  to  the  fact  that  the  attorney  appeared  for  the  party 
without  authority;10  nor  to  the  fact  that  the  client  was  too 
imbecile  to  make  communications  to  his  counsel;11  nor  to 
the  fact  that  the  client  called  himself  by  a  certain  name;1* 
nor  as  to  how  he  obtained  possession  of  a  paper  which  is 
the  basis  of  his  client's  suit;1*  nor  as  to  the  amount  of  an 
attorney's  fee,  and  the  terms  on  which  it  was  paid;14  nor 
to  facts  which  the  attorney  might  have  known  without 
being  such  attorney;1*  nor  to  knowledge  acquired  from 
other  sources,  and  not  from  the  client;1*  nor  to  a  com- 
munication (the  prosecuting  attorney  being  the  witness) 
made  by  the  party  before  the  grand  jury;17  nor  as  to  any 
agreement  made  with  the  opposite  party  at  the  request  of 
his  own  client;1*  nor  that  he  had  once  been  employed  by 

1  McTavish  v.  Denning,  Anth.  155.  •  Andrews  v.  Railroad  Co.,  14  Ind. 

*  Graham  v.  OTallon,  4  Mo.  338.  169;  Ex  parte  Maulsby,  13  M<L  625. 
1  Coveney  v.  Tannahill,  1  Hill,  32;        w  Cox  tr.  Hill,  3  Ohio,  411. 

37  Am.  Dec  287;  Mitchell's  Case,  12        u  Daniel  v.  Daniel,  39  Pa.  St  191. 
Abb.  Pr.  259;  nor  as  to  its  ownership:        u  Commonwealth    v.     Bacon,     135 
De  Witt  r.  Perkins,  22  Wis.  473.  Mass.  521. 

*  Bank  v.  Mersereau,  3  Barb.  Ch.        u  Allen  v.  Root,  39  Tex.  589. 

528;  49  Am.  Dec.  189;  Bundle  v.  Foe-  "  Smithwick  v.  Evans,  24  Ga.  461; 

ter,  3  Tenn.  Ch.  658.  Shaughnessy  v.  Fogg,  15  La.  Ann.  330. 

6  Chirac  v.   Reinicker,   11   Wheat.  "  Stoney  v.  McNeil,  Harp.  557;  18 

280;  Satterlee  v.  Bliss,  36  Cal.  489;  Am.  Dec.  666. 

Martin  v.  Anderson,  21  Ga,  301;  Brown  16  Crosby  t>.  Berger,  11  Paige,  379; 

v.   Payson,  6  N.   H.   443;  Gower  v.  42  Am.  Dec  117;  Hunter  v.  Watson, 

Emery,  18  Me.  79;  Mulford  v.  Muller,  12  Cal.  363;  73  Am.  Dec.  543;  Chirac 

3  Abb.  App.  330.  v.  Reinicker,  11  Wheat.  280;  Rhoades 

'Brighainv.  McDowell,  19  Neb.  407.  v.  Selin,  4  Wash.  715;  Bogert  v.  Bo- 

T  Reynolds  v.  Rowley,  3  Rob.  201;  gert,  2  Edw.  Ch.  399;  Rogers  v.  Dare, 

38  Am.  Dec.  233.  Wright,  136. 

8  Fulton  v.  Maccracken,  18  Md.  528;        "  State  v.  Van  Buskirk,  59  Ind.  384. 
81  Am.  Dec  620.  »  Thayer  v.  McEwen,  4  111.  App.  4 16. 
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certain  parties  to  bring  some  suits  for  them  as  a  firm;1 
nor  for  an  attorney  who  prepares  a  bill  in  equity  signed 
and  sworn  to  by  his  client,  and  filed  in  court,  to  testify 
where  his  client  was  described  in  said  bill  as  residing;* 
nor  to  facts  learned  from  the  opposite  party,  who  told 
them  to  the  counsel,  desiring  to  retain  him,  but  after  he 
had  been  retained  by  his  present  client;8  nor  to  informa- 
tion received  from  the  party  by  one  in  the  character  of  a 
friend,  and  not  as  counsel;4  nor  to  information  received 
when  not  acting  as  attorney,  though  he  manages  the  gen- 
eral affairs  of  the  party;5  nor  to  an  alleged  admission  of 
payment,  made  by  his  client  after  judgment  recovered, 
and  before  execution  was  issued,  while  the  attorney's  au- 
thority to  issue  execution  and  satisfy  the  judgment  con- 
tinued;6 nor  where  one  has  been  tried  and  acquitted,  and 
no  other  proceedings  in  relation  to  the  indictment,  its 
trial,  or  the  offense  charged  in  it  appear  to  have  been  in 
contemplation,  and  the  party  tried  has  afterwards  a  con- 
versation with  the  person  who  acted  as  his  counsel  in  the 
proceedings,  btit  upon  a  matter  unconnected  with  them;7 
nor  where  the  statement  was  not  made  with  the  object  of 
obtaining  professional  advice;8  nor  to  communications 
made  by  one  who  is  only  a  nominal  party  to  the  suit,  and 
has  no  interest  in  it;  °  nor  to  acts  done  in  his  presence, 
as  the  execution  of  a  writing  or  the  signing  of  a  deed, 
etc;10  nor  to  prove  the  execution  of  a  power  to  himself 
where  he  appears  under  a  power; u  nor  to  prove  matters 
which  occurred  on  the  trial  in  open  court,  against  his 

1  Waldo  r.Beckwith,  IN.  Mex.  182.  derman  v.  People,  4  Mich.  414;   69 

1  Alden  v.  Goddard,  73  Me.  345.  Am.  Dec.  321;  Flack  v.  Neill,  26  Tex. 

8  Thompson  v.  Wilson,  29  Ga.  539.  273;  McMannus  v.  State,  2  Head,  213; 

4  Goltra  v.  Wolcott,  14  111.  89;  Hoff-  Coon  v.  Swan,  30  Vt.   6;  Lynde  v. 

man  v.  Smith,  1  Gaines,  157.  McGregor,  13  Allen,  182;  90  Am.  Dec. 

*  Wilson  v.  Godlove,  34  Mo.  337.  188. 

*  Clark  v.  Richards,  3  E.  D.  Smith,  '  Allen  v.  Harrison,  30  Vt.  219;  73 
89.  Am.  Dec.  303. 

7  Mandeyille  v.  Guernsey,  38  Barb.  "Coveney  v.  Tannahill,  1  Hill,  33; 

225.  37  Am.  Dec.  287;  Patten  v.  Moor,  29 

'  Marsh   v.   Howe,    36   Barb.   649;  N.  H.  163. 

Brandon  t>.  Gowing,  7  Rich.  459;  Al-  u  Caniff  v.  Myers,  15  Johns.  245. 
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client,  as,  for  instance,  what  title  was  in  question 
therein;1  nor  when  he  acted  as  the  agent  of  the  lender, 
in  negotiating  a  mortgage,  as  to  what  passed  between  him 
and  the  borrower  with  relation  to  alleged  usury.*  On 
a  question  of  marriage  and  legitimacy,  an  attorney  who 
drew  a  will  for  the  alleged  husband  now  deceased,  in 
which  the  children  of  the  connection  set  up  as  wedlock 
are  described  as  the  "natural  children"  of  the  testator, 
may,  without  violating  professional  confidence,  testify 
what  was  said  by  the  testator  about  the  character  of  the 
children  and  his  relations  to  their  mother,  in  interviews 
between  the  testator  and  himself  preceding  and  connected 
with  the  preparation  of  the  will.8  An  attorney  for  a  de- 
fendant on  a  criminal  charge  before  a  magistrate,  who 
subsequently  withdraws  from  the  case,  may  be  required 
to  testify  at  the  subsequent  trial  to  the  testimony  given 
by  a  witness  at  such  examination,  although  he  states  that 
he  can  only  do  so  by  refreshing  his  recollection  by  his 
minutes  taken  at  the  examination,  which  are  not  full, 
and  that  he  may  not  be  able  to  give  the  testimony  with 
entire  accuracy.*  Where  the  surety  for  a  county  official 
sues  his  principal  for  money  paid  to  his  use  in  satisfying 
his  bond  to  the  public,  the  testimony  of  the  prosecuting 
attorney  is  not  privileged  if  he  obtained  his  information 
as  the  law  officer  of  the  county,  and  as  a  member  of  a 
committee  appointed  to  obtain  a  surrender  of  the  princi- 
pal's property  in  settlement  of  his  liabilities  to  the  public.8 
No  privilege  can  be  claimed  by  a  trustee,  as  against  his 
cestui  que  trust,  for  letters  passing  between  the  trustee  and 
his  solicitor  relating  to  the  trust  before  action  brought.6 
The  privilege  is  the  privilege  of  the  client,  and  may 
be  waived  by  him;7  but  such  waiver  must  be  distinct  and 

1  Levers  v.  Van  Buskirk,  4  Pa.  St.  6  Lange  v.  Perley,  47  Mich.  352. 

309.  «  Mason  v.  Cattley,  48  L.  T.,  N.  &, 

1  Woodruff  v.  Hnrson,  32  Barb.  657.  631. 

8  Blackburn  v.  Crawfords,  3  Wall  7  Chase's  Case,  1  Bland  Ch.  206;  17 

175.  Am.  Dec.  277;  Hatton  v.  Robineon,  14 

*  Commonwealth    v.    Goddard,    14  Pick.  416;  25  Am.  Dec.  415;  McLellan 

Gray,  402.  v.  Longfellow,  32  Me.  494;  54  Am.  Dec 
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unconditional.1  It  is  waived  by  the  client  offering  him- 
self as  a  witness,4  or  by  his  calling  upon  the  attorney  to 
testify.8  The  fact  that  an  attorney's  client  accused  of  a 
crime  turns  state  evidence  does  not  entitle  the  attorney 
to  testify  concerning  confidential  communications.4  If, 
after  the  relation  of  attorney  and  client  has  ceased,  the 
client  voluntarily  repeats  to  the  attorney  what  he  had 
communicated  while  that  relation  existed,  the  attorney 
is  a  competent  witness  as  to  this  communication.5  Where 
the  privileged  communication  is  made  by  or  affects  sev- 
eral clients,  a  majority  of  them  cannot  waive  the  privilege 
against  the  wish  of  the  others,  though  the  dissentients  are 
not  parties  to  the  suit  in  which  the  attorney  is  called  to 
testify.6  The  common  attorney  of  two  or  more  parties 
adverse  in  interest  cannot  testify  in  a  suit  between  one 
of  them  and  a  third  person  to  communications  made  be- 
tween them  in  his  presence,  before  suit,  while  he  was  act- 
ing as  such  attorney  in  respect  to  the  matter  in  question.7 

Illustrations. — A  client  wrote  to  his  attorney  to  bring  a 
gait  for  divorce  at  once,  so  that  his  wife  might  have  time  to 
think  of  the  matter,  and  perhaps  consent  to  a  quiet  separation 
without  public  scandal.  He  also  orally  instructed  him  to  with- 
draw the  suit  if  a  jury  trial  could  not  be  avoided.  Held,  that 
in  an  action  by  the  attorney  for  services  in  that  suit,  evidence 
of  those  instructions  was  proper:  Snow  v.  Gould,  74  Me.  540; 
43  Am.  Rep.  604.  One,  by  profession  an  attorney,  was  endeav- 
oring, merely  as  a  neighbor,  and  without  any  suit  in  court,  to 
procure  from  an  insurance  company  the  allowance  of  a  claim 
in  favor  of  another,  without  anything  being  said  by  either  party 
in  regard  to  his  being  engaged  in  the  matter  or  paid  for  his 
services,  and  with  no  intention  or  expectation  on  his  part  to 

599;  Passmore  v.  Passmore,  60  Mich.  C.  G.  464;  Fossler  p.  Schriber,  3S  HI. 

G26;  45  Am.   Rep.   62;    Rowland  v.  172;  Riddles  v.  Aikin,  29  Mo.   453; 

Hammer,  50  Ala.  182;  Sleeper  v.  Ab-  Benjamin  v.  Coventry,  19  Wend.  353. 

bott,  60  N.  H.  162.  *  Sutton  v.   State,    16    Tex.    App. 

1  Tate  v.  Tate,  75  Va.  522.  490. 

1  Inhabitants  v.  Henshaw,  101  Mass.  6  Yordan  v.  Hess,  13  Johns.  492. 

193;  3  Am.  Rep.  333;  King  v.  Barrett,  6  Bank  of  Utica  v.  Merserean,  3  Barb. 

11  Ohio  St.  261;  Oliver  v.  Pate,  43  Ind.  Ch.  528;  49  Am.  Dec.  189. 

132;  contra,  Dattenhofer  v.  State,  34  T  Root  v.  Wright,  84  N.  T.  72;  38 

Ohio  St  91.  Am.  Rep.  495;  Hull  v.  Lyon,  27  Mo. 

•Crittenden  v.  Strother,  2  Cranch  570. 
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charge  anything  therefor.  Held,  that  admissions  made  to  him 
by  the  claimant,  while  assisting  him  in  this  way,  in  regard  to 
the  nature  of  his  claim,  were  not  privileged:  Coon  v.  Swan,  30 
Vt.  6.  An  attorney  for  a  trust  estate  was  employed  to  draw  a 
deed  from  the  trustee  to  the  cestui  and  a  mortgage  back.  Held, 
that  statements  made  in  his  presence  by  one  to  the  other  were 
not  privileged:  Moffatt  v.  Hardin,  22  S.  C.  9.  An  attorney  who 
wa6  a  witness  in  his  client's  favor  was  compelled  by  subpoena 
duces  tecum  to  produce  a  written  agreement  with  his  client 
which  showed  that  his  fees  were  partly  contingent  upon  the 
result  of  the  suit.  Held,  proper:  Moats  v.  Rymer,  18  W.  Va. 
642;  41  Am.  Rep.  703.  A  and  B  called  on  an  attorney  and  re- 
quested him  to  make  a  bill  of  sale  from  A  to  B.  The  attorney 
refused,  telling  them  that  he  was  engaged  on  the  other  side  of 
the  business.  Held,  on  the  issue  of  the  bona  fides  of  a  similar 
bill  of  sale,  that  the  attorney  was  competent  to  testify  to  the 
above:  Tucker  v.  Finch,  66  Wis.  17.  An  attorney  examined  as 
a  witness  in  bankruptcy  proceedings,  and  questioned  concern- 
ing a  certain  conveyance  made  to  him  by  the  bankrupt  and 
wife,  and  a  subsequent  conveyance  to  him  by  the  wife,  refused 
to  testify  thereon  as  matter  within  the  privilege  of  confidential 
communications  between  attorney  and  client.  Held,  that  the 
questions  were  not  within  such  privilege:  In  re  Bellis,  3  Ben. 
386.  A  bill  of  particulars  in  a  suit  pending  was  prepared  for 
the  plaintiff  under  his  direction,  by  a  person  not  an  attorney  at 
law,  and  by  the  latter  handed  to  plaintiff's  attorney,  who  made 
no  U6e  of  it,  as  the  case  was  settled.  The  paper  afterwards 
came  into  the  hands  of  the  executor  of  the  other  party,  and  be- 
came important  evidence  in  favor  of  the  estate  upon  a  claim 
presented  by  the  former  plaintiff  against  it.  Held,  that  it  was 
not  a  privileged  communication:  Pulford's  Appeal,  48  Conn.  247. 

§  148.  To  Become  Surety  for  Client. — In  England  at- 
torneys have  always — on  grounds  of  public  policy — been 
prevented  from  becoming  bail  or  surety  for  their  clients,1 
or  in  the  courts  in  which  they  practice.2  This  rule  has 
been  adhered  to  in  the  United  States;8  sometimes  by 
statute,  sometimes  by  rule  of  court  or  judicial  decision.4 

1  Weeks  on  Attorneys,  sec.  119.  4  Under  the  Wisconsin  statutes,  an 

1  Weeks  on  Attorneys,  sec.  119.  attorney  at   law  practicing    in    any 

•  Coster  v.  Watson,  15  Johns.  535;  county  in  the  state  is  absolutely  dis- 

Love  v.  Sheffelin,  7  Fla.  40;  Massie  v.  qualified  from  being  surety  in  an  un- 

Mann,  17  Iowa,  131;  Miles  v.  Clarke,  aertaking    in    any  action,   and    not 

4  Bosw.  632;  Gilbank  v.  Stephenson,  merely  in  one  in  which  he  is  profcs- 

90  Wis.  155;  Branger  v.  Buttrick,  30  sionally  interested:    Gilbank  v.   Ste- 

Wis.  153.  phenson,  30  Wis.   155;    Branger   v. 
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In  some  courts,  however,  attorneys  have  been  permitted 
to  become  sureties  for  their  clients.1  An  attorney  who 
undertakes  to  obtain  bail  for  his  client  will  be  held  re- 
sponsible for  any  fraud  or  deception  on  the  court  in  ob- 
taining and  justifying  the  bail.2 

§  149.  To  be  Witness  in  Cause. — An  attorney  is  not 
disqualified  from  being  a  witness  in  his  client's  case,8 
though  such  a  practice  has  been  frequently  discouraged 
by  courts.4  The  case  of  a  counsel  who  examines  the 
other  witnesses,  and  addresses  the  jury,  appearing  him- 
self as  a  witness  in  the  cause,  seems  still  stronger.  But 
there  seems  to  be  no  satisfactory  adjudication  in  this 
country  except  those  maintaining  his  competency,6  though 

Battrick,  30  Wis.    153.    A  rule   of  Wend.  25;  Jones  t>.  Botsford,  1  Pag. 

court  that   no   attorney  shall   be  a  &  Bur.  581;  see  Reynolds  v.  Walker, 

surety  except  with  the  consent  of  the  7  Hill,  144.    Where  the  cause  was 

court  is  directory,  and  his  act  in  be-  conducted  by  one  member  of  a  firm  of 

coining  one  is  neither  void  nor  void-  attorneys,  the  fees  of  another  member 

able:  Kohn  v.  Washer,  69  Tex.  67.  called  as  a  witness  were  allowed:  But- 

1  Walker  v.  Holmes,  22  Wend.  614;  lerv.  Hobson,  5  Bing.  N.  C.  128;  1 

Church  v.  Drummond,  7  Ind.  17;  Ryck-  Am.  434.    Qucere,  whether  an  attor- 

man  v.   Coleman,   13  Abb.  Pr.    398;  ney  who  calls  himself  as  a  witness  can 

Dillon  v.  Watkins,  2  Spears,  445;  Will-  now  recover  his  fees,  since  other  par- 

mont  v.  Meserole,  48  How.  Pr.  430;  ties  calling  themselves  cannot:  Grinnell 

8igonrney  v.  Waddle,  9  Paige,  381;  v.   Dennison,    12  Wis.   402;   Hale  v. 

Micklethwaite  v.  Rhodes,  4  Sandf.  Ch.  Merrill,  27  Vt.  738;  Nichols  v.  Bruns- 

434.  wick,  3  Cliff.  88;  Parker  v.  Martin,  3 

9  In  re  Hirst,  9  Phila.  216.  Pitts.  166;  Grub  v.  Simpson,  6  Heisk. 

'Robinson  v.  Danchy,  3  Barb.  20;  92;    Delcomyn   v.    Chamberlain,    48 

Little  v.  McKeon,  1  Sand.  607;  Beed  How.  Pr.  409;  Stratton  v.  Upton,  36 

v.  Colcock,  1  Nott  &  McC.  592;  Hall  N.  H.  581;  see  Howes  v.  Barber,  18 

v.  Renfro,  3  Met.  (Ky.)  51;  Newman  Q.   B.   588."    Mr.   Stewart's  note  to 

v.  Bradley,  1  Dall.   240;  Phillips  v.  Flaacke  v.  Jersey  City,  33  N.  J.  Eq. 

Bridge,  1 1  Mass.  246;  Frear  v.  Drinker,  60. 

8  Pa.   St.,  520;  Folley  v.   Smith,   12  *  See  Spencer  v.  Kinnard,  12  Tex. 

2*.  J.  L.  139;  Boulden  v.  Hebel,  17  180;  Stratton  v.   Henderson,  26  111. 

8erg.  &  B.  312.     "An  attorney  can  68;  Little  v.  McKeon,  1  Sand.  607; 

recover  ordinary  witness  fees  when  he  State  v.  Woodside,  9  Ired.  496;  Frear 

offers  himself  as  a  witness  in  his  own  v.  Drinker,  8  Pa.  St.   520;  and  see 

case:  Leaver  r.  Whalley,  2  Dowl.  80;  Churchill  v.  Corker,  25  Ga.  479. 

Taaks  v.  Schmidt,  25  How.  Pr.  340;  b  Potter  v.  Inhabitants,  1  Cush.  519. 

oris  called  in  another's  case  during  InFollanabeev.  Walker,  72  Pa.  St.  230, 

his  regular  attendance  at  that  term:  13  Am.  Rep.  671,  the  law  was  reviewed 

Parks  v.  Brewer,  14  Pick.  192;  Mar-  by  Read,  J. ,  as  folio wb:  "On  the  trial 

shall  v.   Parsons,   4  Jur.    1017;   Ab-  of  this  case,  A.  S.  Foster,  Esq.,  was 

bott  v.   Johnson,   47  Wis.    239;  but  offered  as  a  witness  on  the  part  of  the 

fees  when  so  in  attendance  were  re-  defense,  objected  to  by  the  plaintiff's 

fused  in  McWilliams  v.  Hopkins,  1  counsel,  and  rejected  by  the  court  for 

Whart    276;    Crammer  v.    anS,    1  the  following  reason:  'Mr.  Foster  is 
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it  has  been  otherwise  ruled  in  England,  and  Mr.  Wharton 
seems  not  to  favor  the  practice.1  In  California  it  is  said 
that  there  is  no  rule  of  law  which  prohibits  an  attorney 
of  record,  who  is  a  witness  in  a  case,  from  summing  it  up 
before  the  court  or  jury.  If  a  rule  of  the  court  prohibits 
such  attorney  from  arguing  a  case  without  permission  of 
the  court,  the  court  may  give  such  permission.2 


§  150.    Liability  to  Third  Persons. — The  members  of 
a  firm  of  attorneys  are  liable  for  the  acts  of  each  other  in 


attorney  for  the  defendant  Follansbee, 
opened  the  case  for  him  to  the  jury, 
and  examined  the  witnesses  for  said 
defendant,  and  the  court,  on  this 
ground,  excludes  him  as  a  witness.' 
This  is  assigned  for  error.  In  Frear 
v.  Drinker,  8  Pa.  St.  621,  Mr.  Justice 
Rogers,  says:  '  It  is  also  contended  an 
attorney  is  not  a  competent  witness  for 
his  client.  In  England  it  has  been  lately 
ruled  that  an  attorney  is  not  to  give 
evidence  under  certain  circumstances.' 
He  cites  two  cases  before  Mr.  Justice 
Patteson  and  Mr.  Justice  Erie,  and  he 
say 8:  'The  furthest  the  court  has  yet 
gone  is  to  discourage  the  practice  of 
acting  in  the  double  capacity  of  attor- 
ney and  witness,  but  there  is  nothing 
to  prohibit  an  attorney  from  being  a 
witness  for  his  client  when  he  does 

not  address  the  jury It  is  said 

and  I  agree  that  it  is  a  highly  indecent 
practice  for  an  attorney  to  cross-ex- 
amine witnesses,  address  the  jury, 
and  give  evidence  himself  to  contra- 
dict the  witnesses.  It  is  a  practice, 
which,  as  far  as  possible,  Bhould  be 
discountenanced  by  courts  and  coun- 
sel. But  these  cases  are  not  open  to 
this  objection,  because  it  appears 
negatively  that  the  counsel  did  not 
address  the  jury.  It  is  sometimes  in- 
dispensable that  an  attorney,  to  pre- 
vent injustice,  should  give  evidence 
for  his  client.'  In  the  earlier  cases 
in  Pennsylvania,  the  objection  to  the 
examination  of  the  attorney  in  the 
cause  was  his  interest  in  it,  as  in 
the  case  of  the  late  Judge  Baldwin  in 
Miles  v.  O'Hara,  1  Serg.  &  R.  32, 
in  1814.  In  the  first  case,  Newman  v. 
Bradley,  1  DalL  240,  in  the  year  1788, 


rlowell,  who  was  of  counsel  for  the 
plaintiff,  save  the  chief  evidence  to 
support  the  action,  and  he  and  Tod 
argued  the  cause  before  the  jury,  and 
there  was  a  verdict  for  the  plaintiff 
'When  Howell  offered  himself  as  a 
witness,  Levy  objected  that  he  was 
interested,  inasmuch  as  his  judgment 
fee  depended  on  his  success  in  the 
cause.     But  the  objection  was  over- 
ruled by  the  court.'    The  two  Eng- 
lish cases  cited  by  Judge  Rogers  have 
since  been  overruled.     Pitt  Taylor, 
in  the  second  volume  of  his  treatise  on 
the  law  of  evidence,  page  1 170,  section 
1240,  fourth  edition,  thus  states  the 
law:  'The  judges  at  nut  prints  were 
at  one  time  inclined  to  regard  as  t»- 
competent  to  testify  *11  persons,  whether 
counsel,  attorneys,  or  parties,  who  be- 
ing engaged  in  a  cause  had  actually 
addressed  the  jury  on  behalf  of  that 
side  on  which  they  were  afterwards 
called  upon  to  give  evidence.     Fur- 
ther   investigation    of    the   subject, 
however,    haa   led   to  a    judicial   ac- 
knowledgment that  no  such  practice 
exists.'   The  authority  for  this,  Cor- 
bett  v.  Hudson,  22  L.  J.  Q.  B.   11, 
1852,  the  judgment  of  the  court  (of 
which  Mr.  Justice  Erie  was  one),  be- 
ing delivered  by  Lord  Campbell,  C.  J. 
The  question  may  therefore  be  consid- 
ered as  settled  in  England  and  Penn- 
sylvania, and  also  in  Massachusetts: 
Potter  v.  Inhabitants  of  Ware,  1  Cush. 
519.    There  was    therefore  error   in 
holding  Mr.   Foster  was  not  a  com- 
petent witness." 

1  Wharton  on  Evidence,  see.  420. 

•  Branson    v.    Caruthers,    49    OaL 
374. 
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the  firm  business.1  An  attorney,  like  any  other  agent,  is 
liable  to  a  third  person  for  money  collected  by  him  which 
he  pays  over  after  notice  of  his  claim.*  Attorneys  in  the 
exercise  of  their  proper  functions  as  such  are  not  liable 
for  their  acts  when  performed  in  good  faith,  and  for  the 
honest  purpose  of  protecting  the  interests  of  their  clients.8 
An  attorney  who,  by  his  representations  and  promised 
indorsement,  induces  a  party  to  take  an  assignment  of  a 
debt  placed  in  his  hands  for  collection  by  way  of  pay- 
ment of  a  note  against  his  client,  thereby  becomes  per- 
sonally responsible  to  the  assignee  for  its  collection.4 

Illustrations. — An  attorney  collects  money  for  and  pays  it 
over  to  his  client.  A  third  person  shows  himself  entitled  to 
the  money.  Held,  that  he  cannot  recover  it  from  the  attorney: 
Wiliaerdings  v.  Fowler,  55  N.  Y.  641. 

§  151.  Liability  for  Acting  without  Authority. — An 
attorney  is  liable  to  a  third  person  for  acting  for  him 
and  in  his  name  without  authority.9 

§  152.  Liability  to  Third  Persons  on  Implied  Contracts. 
— He  is  liable  for  work  done  in  his  client's  affairs  by 
another  at  his  request  when  it  is  done  as  assistance  to 
himself  personally  in  matters  properly  devolving  upon 
himself;  but  he  is  not  liable,  where  it  is  for  his  client's 
advantage,  and  not  his  own,  even  though  he  expressly 
request  it.6  But  he  is  liable  for  money  advanced  by  a 
third  person  to  prosecute  the  action,  the  credit  of  the 
client  not  being  pledged  to  repay  it.7  He  is  not  liable  for 
the  charges  of  a  person  employed  to  examine  partnership 
books  for  the  purposes  of  the  trial.8 

1  Green  v.  Milbank,  3  Abb.  N.  O.  v.  Gibbs,  Pet.  O.  0.  156;  Coit  v.  Shel- 

138;  Smyth  v.  Harris,  31  111.  62;  83  don,  1  Tyler,   304;  Munniknyson  v. 

Am.  Dec.  202.  Doraett,  2  Har.  &  G.  374;  People  v. 

9  Sims  v.  Brown,  6  Thomp.  &  C.  5;  Bradt,  6  Johns.  318;  Bradt  v.  Wal- 

64  N.  T.  660.  ton,  8  Johns.  298;  Spauldin*  v.  Swift, 

*  Campbell  v.  Brown,  2  Woods,  349.  18  Vt.   214;    Adams  v.  Robinson,   1 

*  Hazelrigg  v.  Brenton,   2  Duvall,  Pick.  461. 

625.  •  Weeks  on  Attorneys,  sec.  127. 

»  Smith  v.  Bowditoh,  7  Pick.  138;        T  Bell  v.  Mason,  10  Vt.  609. 
Jones  v.  Wolcott,  2  Allen,  247;  Field       •  Covell  v.  Hart,  14  Hon,  252. 
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Illustrations. — A,  an  attorney  employed  to  conduct  a  suit, 
employed  B,  another  attorney,  to  assist  him,  bnt  did  not  pro- 
fess to  employ  him  on  behalf  of  his  client,  nor  did  it  appear 
that  he  had  authority  so  to  do,  and  he  was  the  only  person 
who  did  employ  B.  Held,  that  A  was  personally  responsible 
without  proof  of  an  express  promise:  Scott  v.  Hozsie,  13  Vt.  50. 

§  153.  Liability  for  Costs  and  Fees. — The  attorney 
may  be  made  liable  personally  for  the  costs  of  the  cause, 
where  he  is  guilty  of  gross  negligence  or  misbehavior,1 
as  where  he  draws  up  and  signs  an  impertinent  pleading,2 
or  makes  unnecessary  and  frivolous  motions.*  Where  the 
opposite  party  to  the  suit  has  been  forced  to  pay  costs 
through  the  ignorance  or  misbehavior  of  the  attorney,  the 
latter  will  be  ordered  to  reimburse  him  instead  of  his 
client.4  An  attorney  who  brings  an  action  in  the  name 
of  another,  in  which  he  is  beneficially  interested  by  virtue 
of  an  agreement,  that  he  shall  have  a  portion  of  the  re- 
covery as  compensation  for  his  services,  is  liable,  the 
same  as  the  plaintiff,  for  defendant's  costs.5  An  attorney 
will  be  personally  liable  for  the  costs  of  a  disbarment 
proceeding  instituted  in  bad  faith.6  The  attorney  is  per- 
sonally liable  to  the  sheriff  for  his  fees  for  serving  or  exe- 
cuting process  which  he  has  delivered  to  him,7  and  for 
reasonable  disbursements  made  by  the  officer  in  taking 
care  of  the  property.8    But  he  is  not  personally  liable  for 


1  Brown  v.  Brown,  4  Ind.  627;  Love- 
land  v.  Jones,  4  Ind.  184;  Ex  parte 
Bobbins,  63  N.  C.  309;  McVey  v. 
Cantrell,  8  Hun,  522;  70  N.  Y.  295; 
26  Am.  Rep.  605. 

'Powell  v.  Kane,  5  Paige,  265;  2 
Edw.  Ch.  450;  Coshman  v.  Brown,  6 
Paige,  539. 

'Jordan v.  National  Shoe  Bank,  13 
Jones  &  S.  423;  In  re  Kelly,  6  Thomp. 
&  C.  117. 

4  Weeks  on  Attorneys,  sec.  128; 
Kane  v.  Van  Vranken,  5  Paige,  62; 
Respass  v.  Morton,  Hardin,  226. 

6  Voorhoes  v.  McCartney,  51  N.  Y. 
387. 

•In  re  Kelly,  59  N.  Y.  595;  62  N. 
Y.  198. 


7  Adams  v.  Hopkins,  5  Johns.  252; 
Campbell  v.  Cothran,  56  N.  Y.  279; 
Trustees  v.  Cowen,  5  Paige,  510; 
Camp  v.  Garr,  6  Wend.  535;  Ouster- 
hont  v.  Day,  9  Johns.  114;  Towle  v. 
Hatch,  43  N.  H.  270;  Birbeck  v.  Staf- 
ford, 14  Abb.  Pr.  285;  23  How.  Pr. 
236;  Tilton  v.  Wright,  74  Me.  214;  43 
Am.  Rep.  578;  Heath  v.  Bates,  49  Conn. 
342;  44  Am.  Rep.  234;  Van  Kirk  *. 
Sedgwick,  23  Hun,  37;  contra,  Wires 
v.  Briggs,  5  Vt.  101;  Preston  v.  Pres- 
ton, 1  Doug.  292. 

8  Tarbell  v.  Dickinson,  3  Cush.  346. 
In  a  New  York  case  it  is  said  that 
there  is  no  relation  between  an  attor- 
ney employed  to  prosecute  a  cause, 
and  other  officers  of  court,  whose  ear- 
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the  fees  of  a  referee;1  nor  of  commissioners  in  partition;8 
or  a  stenographer;8  nor  for  witness*  fees.4  In  some  states, 
by  statute,  an  attorney  is  personally  liable  for  costs,  as, 
for  example,  where  he  institutes  a  suit  for  a  non-resident 
plaintiff,5  or  indorses  the  writ.6  He  is  liable  for-  fees  gen- 
erally where  he  has  a  personal  interest  in  the  suit.7 

vices  become  necessary  in  the  course  tained,  or   stands   upon   a  stronger 

of  it,  which  can  give  snch  officer  the  foundation,  than  this:  that  where  an 

right  to  an  attachment  against  the  at-  agent  names  his  principal,  the  principal 

torney  to  compel  payment  of  his  fees;  is  responsible,  and  not  the  agent';  and 

not  even  where  the  attorney  has  col-  in  Preston  v.  Preston,  the  language  of 

lected  the  fees  with  the  costs:  Lamo-  Felch,  J.,  is:  'In  conducting  the  suit, 

reux  v.  Morris,  4  How.  Pr.  245.  so  far  as  third  persons  are  concerned, 

1  Howell  v.  Kinney,  1  How.  Pr.  105;  the  attorney  is  simply  the  agent  of  his 

Moore  v.  Porter,  13  Serg.  &  R.  100;  client.    The  rule  of  law  is  well  settled, 

alilcr,   Trustees  v.   Cowen,   5  Paige,  that  an  agent  does  not  become  person- 

510;  Judson  v.  Gray,  11  N.  Y.  410,  ally   liable,   unless   his   principal   is 

Selden,  J.,  saying:  "  It  is  a  well-settled  unknown,  or  there  is  no  responsible 

rule  of  the  common  law  that  where  principal,   or  the  agent  exceeds  his 

one  person  contracts,  as  the  agent  of  power,  or  becomes  liable  by  an  under- 

another,  and  the  fact  of  his  agency  is  taking  in  his  own  name/  " 

known  to  the  person  with  whom  he  '  Lamoreux  v.  Morris,  4  How.  Pr. 

contracts,  the  principal  alone,  and  not  245. 

the  agent,  is  responsible.     This  rule  3  Bonynge  v.  Field,  12  Jones  &  S. 

is  directly  applicable  to  the  case  of  581;  Bonynge  v.  Waterbury,  12  Hun, 

attorney  and  client,  and  has  been  so  534;  Sheridan  v.  Genet,  12  Hun,  660. 

applied  whenever   the  question   has  A  request  by  an  attorney  to  court 

arisen,  except  in  New  York  state.     It  officers,   stenographers,  etc.,  for  per- 

was  thus  applied  in  England,  in  the  formance  of  services  incidental  to  a 

cases  of  Hartop  v.  Juckes,  1  Maule  &  cause,  does  not  raise  an  implied  liabil- 

8.  709;  Robins  v.  Bridge,  3  Mees.  &  ity  of  the  attorney  to  pay.     Presum- 

W.  114;  and  Maybery  v.  Mansfield,  9  ably  the  liability  is  upon  the  client: 

Ad.  &  E.,  N.  S.,  758;  in  Vermont,  in  Bonynge  v.  Waterbury,  12  Hun,  534; 

the  cases  of  Sargent  v.  Pettibone,  1  8.  P.,  Sheridan  v.  Genet,  19  N.  Y.  Sup. 

Aiken,  355,  and  Wires  v.  Briggs,  5  Vt.  Ct.  660. 

101;  in  Maryland,  in  the  case  of  Mad-  *  Sargent  v.   Pettibone,    1    Aiken, 

dock  v.  Cranch,  4  Har.  &  McH.  343;  355. 

in  Pennsylvania,  in  Moore  v.  Porter,  6  Jones  v.   Savage,  10  Wend.  621; 

13  Serg.  &  R.  100;  and  in  Michigan,  Wright  v.  Black,  2  Wend.  258;  People 

in  Preston  v.  Preston,  1  Doug.  292.  v.  Marsh,  3  Cow.  334;  Waring  v.  Baret, 

The  decisions  in  all  these  cases  were  2  Cow.  460;  Carmichael  v.  Pendleton, 

based  upon  the  general  rule  to  which  Dud.  (Ga.)  173;  Alexander  v.  Carpen- 

I  have  referred.    In  the  case  of  Rob-  ter,  3  Denio,  266;  Ross  v.  Harvey,  32 

bins  v.   Bridge,  Lord  Abinger  says:  Ga.  388;  Christmas  v.  Russell,  2  Met. 

•The  attorney  is  known  merely  as  the  (Ky.)  112;  Boyce  v.  Bates,  8  How.  Pr. 

agent,  the  attorney  of  the  principal,  495;  Benson  v.  Whitfield,  4  McCord, 

and  is  directed  by  the  principal  him-  149;  Willraont  v.  Meserole,  16   Abb. 

self.    The  agent,  acting  for  and  on  the  Pr.,  N.  S.,  308. 

part  of  the  principal,  does  not  bind  •  Davis   v.   McArthur,   3    Me.    27; 

himself,  unless  he  offers  to  do  so  by  Chapman  v.  Phillips,  8  Pick.  25;  Weeks 

express    words.'     So    in    Wires    v.  on  Attorneys,  sec.  129. 

Briggs,  the  court  say:    '  No  rule  of  T  Cone  v.  Donaldson,  47  Pa.  St.  363; 

law,  it  has  been  said,  is  better  ascer-  Voorhees  v.  McCartney,  51  N.  Y.  387. 
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made.1  So  if  he  specially  advises  an  illegal  seizure  of 
property,  and  assists  at  the  sale,  he  is  liable.1  The  law  is 
summed  up  in  a  recent  case  thus:8  "An  attorney  is  not 
liable  with  his  client,  in  a  joint  action  of  trespass,  unless 
it  can  be  shown  that  he  has  gone  beyond  the  strict  line 
of  his  duty.  So  long  as  he  acts  strictly  in  the  execution 
of  the  duties  of  his  profession,  and  does  not  actually  par- 
ticipate in  the  commission  of  the  trespass,  he  is  not  liable. 
But  when  he  steps  beyond  that  line,  and  actively  aids  his 
client  in  the  execution  of  his  purpose,  he  is  not  shielded 
from  responsibility.4  While  he  acts  merely  in  his  char- 
acter of  attorney,  making  use  of  the  process  of  the  law 
to  enforce  his  client's  demand,  however  groundless  and 
vexatious  it  may  be,  he  is  not  amenable  to  suit.5  In 
the  latter  case  it  was  conceded  that  the  attorney  would 
have  made  himself  liable  if  he  had  done  something  be- 
yond the  mere  delivery  of  the  writ;  as,  by  going  with  the 
officer  to  assist  in  its  execution,  or  giving  some  direction, 
independent  of  that  in  the  writ,  to  execute  it  in  an  un- 
authorized mode.  The  distinction  is  clearly  drawn  in 
Hardy  v.  Keeler*  where  it  is  held  that  an  attorney  is  not 
liable  for  any  illegal  seizure  that  may  be  made  under 
a  writ  issued  by  him;  but  where,  in  addition  to  issuing 
the  writ,  he  sent  his  clerk  to  assist  in  the  levy  thereof, 
the  plea  that  he  is  an  attorney  will  not  avail  as  a  defense. 
In  this  case  the  attorney  employed  the  workmen,  in- 
structed them  to  commit  the  wrong  complained  of,  and 
paid  them  for  it.  Under  these  circumstances,  he  cannot 
claim  that  he  was  acting  in  the  legitimate  sphere  of  an 
attorney  at  law,  and  is  not  entitled  to  immunity/'  The 
attorney  is  not  liable  for  having  mistaken  his  remedy.7 

1  Hardy  «.  Keeler,  66  111.  152.  Williams,  13  N.  Y.  677;  67  Am.  Dec. 

1  Peckjnbangh  «.  Qufflin,  12  Neb.  «L 

680.  *  Oakley  v.  Davis,  16  East,  82;  Low- 

»8chalk  v.  Kingaley,  42  K.  J.  L.  ell  v.  Champion,  6  Ad.  &  E.  407. 

32.  «  56  HI.  152. 

•Hmrter  v.  Burtis,  10  Wend.  358;  T  Poacher  v.  Blanohard,  13  Week. 

Green  t>.  Elgie,  5  Q.  B.  99;  Ford  v.  Dig.  5. 
Vol.  L— 17 
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An  attorney  of  one  party  to  an  action  referred  under  a 
rule  of  court  is  liable  to  an  action  by  the  other  party  for 
conspiring  with  one  of  the  arbitrators  to  obtain  an  unjust 
award  upon  which  judgment  is  entered,  although  such 
judgment  remains  unreversed.1 

§  155.    Liability  for  Malicious  Prosecution. — And  the 

attorney  is  personally  liable  for  maliciously  prosecuting  a 
suit  he  knows  to  be  groundless,  and  maliciously  arresting 
the  defendant  thereunder,  or  attaching  his  property.1  So 
he  is  liable  for  arresting  a  person  on  an  execution  when 
he  knows  it  to  be  not  authorized  by  law.1    To  render  him 

1  Hoosac  Tunnel  Bock  etc.  Co.  v.  suit  commenced  for  the  purpose  of  de- 
O'Brien,  137  Mass.  424;  60  Am.  Rep.  tabling  the  property  or  person  of  an- 
323.  other  under  the  forms  of  legal  process, 

1  Bnrnap  v.  Marsh,  13  HL  635;  and  the  attorney  yields  to  such  a  re- 
Wigs  v.  Simonton,  12  Rich.  683;  quest,  that  they  would  not  render 
Wood  v.  Wier,  5  B.  Mon.  544;  War-  themselves  liable  to  an  action  at  the 
field  v.  Campbell,  24  N.  T.  359.  The  suit  of  the  party  thus  injured.  It 
act  must  be  malicious:  Lynch  v.  Com-  would  be  very  different  from  the  case 
monwealth,  16  Serg.  &  R.  368;  16  Am.  where  the  client  represents  an  action 
Dec.  582;  Hardy  v.  Keeler,  66  HL  to  be  brought  on  his  responsibility, 
152;  Bicknell  v.  Dorion,  16  lick.  490,  however  groundless  the  attorney  him- 
Shaw,  C.  J.,  saying:  "We  think,  in  self  may  wink  it  to  be,  and  though  ha 
general,  it  is  true  that  an  action  can-  explicitly  declares  to  the  client  that  he 
not  be  maintained  against  an  attorney  cannot  maintain  the  action.  '  Know- 
on  the  ground  of  his  instrumentality  ing,f  'believing,'  or  '  supposing '  it 
in  bringing  a  civil  action  against  the  groundless  are  only  expressions  indi- 
plaintiff,  unless  where  he  nas  com-  eating  different  degrees  of  the  attor- 
menced  such  suit  without  the  author-  ray's  belief;  the  party  may  have 
ity  of  the  party  in  whose  name  he  sues,  grounds  for  proceeding  not  known  to 
or  unless  there  be  a  conspiracy  to  bring  the  attorney,  and  he  has  a  right  to 
a  groundless  suit,  knowing  and  under-  judge  for  himself.  Take  the  case  put 
standing  it  to  be  groundless,  and  with-  in  1  Mod.  200:  The  attorney  himself 
out  any  intent  or  expectation  of  main-  drew  the  release,  and  therefore  knew 
taining  the  suit.  The  former  case  is  that  the  client  had  no  cause  of  action, 
precluded  here,  not  only  by  the  whole  He  may  know  that  that  release  was 
course  of  the  proof,  but  by  the  form  of  obtained  by  gross  fraud,  and  there- 
the  action.  The  attorney  and  client  fore  no  bar  to  an  action.  In  order, 
in  the  action  complained  of  are  both  therefore,  to  charge  an  attorney  upon 
made  defendants  in  this  suit;  of  course,  this  ground,  it  must  not  only  appear 
therefore,  by  the  plaintiff's  own  show-  that  there  was  an  agreement  to  bring 
ing  the  suit  was  commenced  by  the  an  action  which  was  in  fact  ground- 
attorney  upon  the  retainer,  and  by  less,  and  which  the  attorney  supposed 
the  authority  of  the  client.  The  case  to  be  groundless,  but  that  it  was  agreed 
of  bringing  the  suit  without  the  an-  to  bring  an  action  understood  by  both 
thority  of  the  plaintiff  in  that  suit  is  parties  to  be  groundless,  and  brought 
therefore  out  of  the  question.     Upon  as  such." 

the  other  ground,  I  am  not  prepared  ■  Sullivan  v.  Jones,   2  Gray,   670; 

to  say  that  if  a  person  applies  to  an  Deyo   v.   Van   Valkenberg,    5    Hill, 

attorney,  wishing  to  have  a  groundless  242. 
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liable  for  a  malicious  prosecution  by  his  client,  it  must 
appear  that  he  knew  that  the  prosecution  was  both  mali- 
cious and  without  cause.1  He  is  not  personally  liable  for 
ordering  a  levy  if  he  acts  bona  fide  and  with  good  cause.* 
From  the  mere  fact  that  he  acts  for  the  client  an  attorney 
is  not  to  be  charged  with  his  evil  motives  and  intentions.* 

Illustrations. — An  attorney  procured  A's  commitment  for 
contempt  in  not  paying  certain  referee's  fees.  A  court  of  com- 
petent jurisdiction  adjudged  A  to  be  guilty  of  the  contempt 
charged,  its  determination  being  based  upon  an  erroneous  con- 
struction of  the  law.  The  order  of  commitment  was  subsequently 
reversed  by  the  appellate  court.  Then  A  sued  the  attorney  for 
false  imprisonment.  Held,  that  the  action  could  not  be  main- 
tained, the  order,  though  erroneous,  being  within  the  jurisdic- 
tion of  the  court  making  it,  and  that  the  attorney  was  not  liable 
because,  before  the  reversal,  he  had  opposed  a  motion  for  A's 
discharge:  Fischer  v.  Langbein,  103  N.  Y.  84. 

1  Peck  v.  Chouteau,  91  Mo.  140;  60       *  Hunt  v.  Printup,  28  Ga.  297. 
Am.  Rep.  236.  «  McKinney  r.  Curtias,  60  Mich.  611. 
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CHAPTER  XV. 

AUTHORITY  AND  POWERS  OP  ATTORNEY. 

§  156.    Authority  evidenced  by  retainer. 

§  157.    Authority  to  appear  presumed. 

§  158.    Court  may  order  authority  to  be  produced. 

§  159.    Appearance  for  several  persons. 

§  160.    Appearance  by  attorney  binds  party,  though  unauthorized. 

§  161.    Delegation  of  authority. 

§  162.    Law  partnerships. 

§  163.    Law  clerks. 

§  164.    Termination  of  authority — By  dissolution  of  partnership, 

§  165.    Termination  of  authority— By  act  of  parties. 

§  1 66.    Termination  of  authority — By  termination  of  suit. 

§  167.    Termination  of  authority — By  death. 

§  168.    Termination  of  authority — Other  cases. 

§  169.    Implied  powers  of  attorneys. 

S  170.  Implied  powers  of  attorneys  (continued) — Admissions--- Affidavits— 
Altering  securities — Appeal — Arbitration  —  Arrest  —  Assignment 
— Attachment. 

§  171.  Implied  powers  of  attorneys  (continued) — Compromise — Continuance 
—  Contract — Discharge — Discretion — Employing  counsel  —  Error 
— Executing  bonds  —  Execution  —  Guaranty. 

§  172.    Implied  powers  of  attorneys  (continued) — Judgment  —  Payment. 

§  173.  Implied  powers  of  attorneys  (continued) — Process  —  Purchase  —  Re- 
lease —  Sell — Set-off —  Sue  —  Supplementary  Proceedings — ■ Waiv- 
er* and  releases. 

§  174    Extent  of  authority  as  to  time. 

§  175.    Ratification  of  unauthorized  acts. 

§  156.  Authority  Evidenced  by  Retainer. — The  rela- 
tion of  attorney  and  client  is  established  by  the  "retainer"; 
that  is,  the  act  of  the  client  by  which  he  engages  a  law- 
yer to  manage  his  cause.1    A  written  retainer,  though 

1  Bouv.  Law  Diet.;  De  Wolf  v.  Stra-  it  when  he  is  plaintiff;  or  defending  it 
der,  26  HI.  2225;  79  Am.  Dec.  371.  when  he  is  defendant;  the  retaining 
Blackman  v.  Webb,  38  Kan.  668,  the  fee':  Bouvier's  Law  Diet.,  tit.  Re- 
court  saying:  "The  word  'retainer/  tainer.  'The  act  of  employing  or 
when  used  in  the  place  where  we  engaging  an  advocate,  barrister,  attor- 
are  now  using  it,  is  defined  as  fol-  ney,  counselor,  solicitor,  or  proctor,  to 
lows:  'The  act  of  a  client  by  which  appear  and  prosecute  or  defend.  The 
he  engages  an  attorney  or  counselor  to  word  is  also  used  for  the  notice  served 
manage  a  cause,  either  by  prosecuting  by  an  attorney,  etc.,  on  the  opposite 
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better  for  both  parties/  is  not  essential,  a  parol  retainer 
being  sufficient.9    The  attorney  of  the  plaintiff  controls 

party  or  attorney,  that  he  has  been  himself  (the  agent)  and  the  attorney: 

retained,  in  which  use  it  is  by  elision  Porter  v.  Pecknam,  44  Gal.  204. 

for  notice  of  retainer;  and  for  the  fee  1  In  Owen  v.  Ord,  3  Car.  &  P.  349, 

paid  to  a  lawyer  upon  his  undertaking  Lord  Tenterden,  O.  J.,  said  "that  a 

a  cause,  in  which  use  it  is  by  elision  formal  written  retainer  is  better  for 

for   a  retaining  fee ':  Abbott's    Law  the  attorney  because  it  gets  rid  of  all 

Diet.,  tit.  Retainer.     It  will  be  seen  difficulty  about  proving  his  retainer, 

that  the  word  'retainer/  as  used  in  and  it  would  also  be  better  for  some 

cases  of  this  kind,  means,  —  1.  The  act  clients,  as  it  would  put  them  on  their 

of  tile  client  in  employing  his  attorney  guard  and  prevent  them  from  being 

or  counsel;  2.  The  notice  of  the  re-  drawn    into    lawsuits   without    their 

tamer  served  upon  the  opposite  party  express  direction."    See  Mc Alexander 

or  his  attorney;  3.  The  retaining  fee.  v.  Wright,  3  T.  B.  Mon.  189;  16  Am. 

....  When  an  attorney  is  engaged  Dec.  93. 

to  prosecute  or  defend  in  an  action,  9  Manchester  Bank  v.  Fellows,  28 
his  entire  services  in  that  action  are  N.  H.  302;  Hardin  v.  Ho-Yo-Po- 
engaged  for  his  client,  and  he  cannot  Nubby,  27  Miss.  667;  Hirshfield  v. 
perform  services  for  the  adverse  party.  Landman,  3  E.  D.  Smith,  208.  In 
He  is  retained  by  his  client  for  that  Hardin  v.  Ho-Yo-Po-Nubby,  the  court 
entire  action;  and  whether  his  client  say:  "An  attorney  is  an  officer  of 
may  ever  call  upon  him  to  perform  court,  and  responsible  to  the  court  for 
services  or  not,  he  cannot  perform  ser-  the  propriety  of  his  professional  con- 
vices  in  that  action  for  the  adverse  duct,  and  the  proper  use  of  the  privi- 
party,  nor  can  he  receive  any  fee  or  leges  he  has  as  such.  No  warrant  of 
compensation  from  the  adverse  party,  attorney  is  required  by  our  laws  or 
All  his  skill  and  ability  for  that  case  practice  to  enable  him  to  appear  for 
is  at  the  command  of  his  client.  A  and  to  represent  a  party  in  court.  He 
retainer  of  an  attorney  at  law  is  pre-  is  permitted,  by  almost  universal  prac- 
■umably  worth  something  to  the  client,  tice  in  this  country,  to  do  so  under 
and  presumably  a  loss  to  the  attorney;  verbal  retainer,  and  it  is  only  in  cases 
and  whether  the  attorney  is  ever  called  of  clear  want  of  authority,  or  abuse  of 
upon  to  perform  any  services  or  not,  his  privilege,  that  he  is  held  to  be  in- 
in  that  case  he  may,  when  the  case  is  competent  to  institute  a  suit  or  to 
terminated,  recover  for  whatever  the  represent  a  party  in  court.  The  pre- 
evidence  shows  the  retainer  was  worth,  sumption  is  in  favor  of  his  authority, 
Whether  he  may  in  any  case  recover  a  and  though  he  may  be  required  to 
retaining  fee  and  also  an  additional  show  it,  yet  if  he  acts  in  good  faith, 
amount  for  his  services,  we  are  not  now  and  the  want  of  authority  is  not  mani- 
called  upon  to  determine.  And  neither  feat,  he  will  not  be  held  to  have  acted 
are  we  called  upon  to  determine  without  authority,  because  it  is  not 
whether  he  could  in  any  case  recover  shown  according  to  strictly  legal  rules, 
as  a  retaining  fee  more  than  his  entire  If  this  were  not  so,  the  greatest  incon- 
services  would  be  worth  if  he  should  venience  in  practice  would  continually 
devote  his  services  to  the  entire  case,  occur,  both  to  clients  and  attorneys; 
and  through  all  its  stages,  from  the  for  suits  are  frequently  instituted  by 
beginning  to  the  end.  All  that  we  attorneys,  under  the  authority  of  let- 
are  now  required  to  determine  is,  ters  from  their  clients,  who  are  stran- 
whether  he  can  recover  a  retaining  gers,  and  whose  handwriting  is  un- 
fee  at  all,  in  a  case  where  no  such  fee  known  to  them,  and  could  not  be 
was  expressly  and  specifically  con-  proved  without  great  trouble  and 
tracted  for,  but  only  a  general  con-  delay.  If  required,  in  such  a  case,  to 
tract  of  employment  was  made.  We  produce  his  authority,  the  production 
hold  that  he  can  recover."  An  of  the  letter,  though  he  might  be  un- 
agent  by  retaining  an  attorney  for  able  to  prove  the  handwriting,  would 
his  principal  does  not  create  the  rela-  be  sufficient;  and  so  of  a  letter  written 
tion  of  attorney  and  client  between  by  a  party  purporting  to  be  the  agent 
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the  prosecution  of  the  action  as  against  the  defendant, 
and  the  court  will  deny  a  motion  to  dismiss  it,  founded 
on  a  written  consent  of  the  plaintiff  personally,  if  the 
attorney  for  the  plaintiff  refuses  his  consent.  If  the  de- 
fendant has  obtained  any  right  to  have  the  action  dis- 
missed, he  should  set  it  up  by  pleading,  as  a  defense.1  If 
a  party  who  has  an  undivided  interest  in  a  tract  of  land, 
which  is  the  subject  of  a  partition  suit,  employs  an  attor- 
ney to  act  for  him  in  relation  to  his  interest  therein,  the 
relation  of  attorney  and  client  does  not  exist  between  the 
employer  and  attorney,  as  to  the  interest  of  the  party  for 
whom  the  employer  acted  as  agent.1  An  authority  may  be 
implied  as  well  as  shown  by  proof  of  an  express  retainer.* 
When  an  attorney  is  employed  by  a  party,  the  law  implies 
a  contract  between  them;  and  before  a  new  partner  of 
such  attorney  can  be  made  a  party  to  the  contract,  there 
must  be  some  agreement  or  understanding  to  place  the 
latter  in  a  position  which  would  entitle  him  to  make  a 
claim  against  the  client  who  did  not  originally  employ 
him.4  The  authority  of  the  attorney  to  appear  may  be 
inferred  from  circumstances;  as,  that  he  was  the  general 
attorney  of  the  defendant,  and  the  defendant  though 
knowing  of  it  did  not  object  to  his  appearance.6  It  is  in 
the  discretion  of  the  court  to  hear  an  attorney  as  amicus 
eurise,  concerning  a  proceeding  in  which  he  is  not  coun- 
sel.6 An  amicus  curiss  is  heard  only  by  the  leave  and  for 
the  assistance  of  the  court,  and  upon  a  case  already  before 

of  the  plaintiff.  All  that  is  required  Humph.  480.  Held,  insufficient  in 
to  be  shown  in  such  cases,  in  the  first    Day  v.  Adams.  63  N.   C.  254.     < 


Day  v.  Adams,  63  K.   C.  254.    One 

instance,  is,  that  the  attorney  has  acted  who  has  contracted  to  act  as  attorney 

in  good  faith,  and  under  an  authority,  for  a  partnership  cannot  claim  to  be 

appearing  to  be  genuine,  though  in-  employed  by  it  in  a  contest  among 

formal.     It  then  devolves  upon  the  the  beneficiaries  of  a  trust,  in  which 

party  impeaching    the   authority  to  contest  the  firm  is  incidentally  in- 

show  by  positive  proof  that  it  is  in-  volved  in   the    capacity  of   trustee: 

valid  and  insufficient  in  substance."  Cutcheon  v.  Loud,  Mich.  (1888). 

1  McConneU    «.    Brown,    40    Ind.  *  Davis  v.  Peck,  54  Barb.  425. 

384.  'Bogardns  «.   Livingston,  2   Hilt 

'  Porter  v.  Peckham,  44  CaL  204.  236. 

'  Tally  v.  Reynolds,  1  Ark.  99;  31  '  State  v.  Jefferson  Iron  Co.,  60  Tex. 

Am.   Dee.   737;   Bogera   v.  Park,    4  312. 
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it.  He  has  no  control  over  the  suit,  and  no  right  to  in- 
stitute any  proceeding  therein,  or  to  bring  the  case  from 
one  court  to  another,  or  from  a  single  judge  to  the  full 
court,  by  exceptions,  appeal,  or  writ  of  error.1 

Illustrations.  —  B,  being  indebted  to  A,  mortgaged  a  tract 
of  land  to  him  as  security.  C,  a  creditor  of  B,  obtained  judg- 
ment against  him,  which  was  levied  on  the  mortgaged  prem- 
ises, and  purchased  by  C.  A  obtained  a  rule  on  C  to  show  cause 
why  an  injunction  to  stay  waste  should  not  be  granted,  and 
why  service  of  the  subpoena  upon  the  attorney  of  C,  who  was  the 
plaintiff  at  law,  in  an  action  against  A  for  slandering  the  title 
of  C  to  the  land,  should  not  be  considered  as  service  on  C. 
Held,  that  the  two  actions  were  wholly  unconnected,  and  the 
attorney  of  C  could  not  be  considered  as  representing  him  in 
the  latter  suit:  ExVmt  v.  Sucfdy,  2  Wash.  C.  C.  465. 

§  157.    Authority  of  Attorney  to  Appear  Presumed.  — 

Where  an  attorney  appears  for  a  person,  his  authority  to 
do  so  is  presumed,2  both  in  the  trial  and  in  the  appellate 
court.8  An  attorney  appearing  for  an  infant  will  be  pre- 
sumed to  have  been  authorized  by  his  next  friend.4  The 
right  of  an  attorney  of  record  to  control  and  manage  the 
action  cannot  be  questioned  by  the  opposite  party  while 
he  remains  such  attorney.5  A  party  to  an  action  may  ap- 
pear in  his  own  proper  person  or  by  attorney,  but  he  can- 
not do  both.    If  he  appears  by  attorney,  he  must  be  heard 

1  Martin  v.  Tapley,  119  Mass.  116.  Am.  Dec.  656;  Field  v.  Proprietors,  1 

•Brown  v.  Nichols,  42  N.  Y.  30;  Cush.  11;  Gaul  v.  Groat,  1  Cow.  113; 

Hamilton  v.  Wright,  37  N.  Y.  502;  Tally  v.  Keynolds,  1  Ark.  99;  31  Am. 

Jackson  v.  Stewart,  6  Johns.  34;  Os-  Dec.   737;  Leslie  v.    Fischer,  62  111. 

born  v.  Bank,  9  Wheat.  738;  Clark  v.  118;  Rogers  v.  Park,  4  Humph.  480; 

Willett,  35  CaL  540;  Lawson  on  Pre-  Bunton  v.  Lyford,  37  N.  H.  512;  75 

snmptive  Evidence,  50,  52;  Cartwell  Am.  Dec.  144;  Harshey  v.  Blackmarr, 

v.  Menifee,  2  Ark.  356;  Lester  v.  Wat-  20  Iowa,  161;  89  Am.  Dec.  520;  Nor- 

kins,  41  Miss.  647;  Weeks  on  Attor-  berg  v.  Heineman,  59  Mich.  210;  Schlitz 

neys,  sec.  196;  Hill  v.  Mendenhall,  21  v.  Meyer,  61  Wis.  418. 

Wall.  453;  Martin  v.  Walker,  1  Abb.  8  Ricketson  v.  Compton,  23  Cal.  637; 

Adm.  579;  Turner  v.  Caruthers,  17  Cal.  Frost  v.  Lawler,  34  Mich.  235;  Noble 

431;  Silkman  v.  Boiger,  4  £.  D.  Smith,  v.  Bank  of  Kentucky,  3  A.  K.  Marah. 

236;  Henck  v.  Todhunter,  7  Har.  &  J.  263;  Shroudenbeck  v.   Phoenix   Fire 

275;   16  Am.   Dec.   301;  Manchester  Ins.  Co.,  15  Wis.  632. 

Bank  v.  Fellows,  28  N.  H.  302;  Bridg-  *  Hilliard  v.  Carr,  6  Ala.  557. 

ton  v,  Bennett,  23  Me.  420;  Penobscot  *  Commissioners  v.  Younger,  29  CaL 

Boom  Corp.  v.  Lamson,  16  Me.  224;  33  147;  87  Am.  Dec.  164. 
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through  him,  and  cannot  himself  assume  control  of  the 
case.1 

§  158.    Court  may  Order  Authority  to  be  Produced.  — 

But  the  attorney  may  be  compelled  by  the  court  to  show 
his  authority  to  appear  for  a  party  whom  he  pretends  to 
be  authorized  to  represent,  and  this  may  be  required  at 
the  instance  of  the  opposite  party  as  well  as  of  the  party 
for  whom  he  appears.*  To  invoke,  however,  this  power,  the 
opposite  party  must  show  facts  tending  to  prove  that  the 
attorney  had  no  such  authority.8  An  affidavit  that  the  affi- 
ant is  informed  and  believes  that  the  attorney  is  not  au- 
thorized is  insufficient.4  Where  a  party  denies,  under  oath, 
that  a  plea  filed  in  his  name  by  an  attorney  was  filed 
with  his  authority,  and  the  allegation  is  borne  out  by  the 
proof,  the  act  of  the  attorney  is  not  binding.6  In  Ken- 
tucky, the  adverse  party  can  demand  the  attorney's  author- 
ity only  where  he  shows  his  rights  are  jeopardized  without 
it,  or  that  he  was  disturbed  by  being  brought  into  litiga- 
tion without  the  consent  of  the  other  party.8    One  cannot 

1  Commissioners  v.  Younger,  29  CaL  and  file  it  with  the  clerk:  Stevens  «. 

147;  87  Am.  Dec.  164.  Fuller,  55  N.  H.  443. 

1  People  v.  Mariposa  County,  39  Cal.  *  People  v.  Mariposa  County,  39 
683;  Commissioner  v.  Purely,  36  Barb.  CaL  683;  McKiernan  v.  Patrick,  4 
266;  Rogers  v.  Park,  4  Humph.  480;  How.  (Miss.)  333;  Ninety-nine  Plain- 
West  v.  Houston,  3  Harr.  (Del.)  15;  tiffs  v.  Vanderbilt,  4  Duer,  632; 
Silkman  v.  Boiger,  4  E.  D.  Smith,  Thomas  v.  Steele,  22  Wis.  207; 
236;  Enowlton  v.  Plantation,  14  Me.  Turner  v.  Caruthers,  17  Cal.  431; 
20;  Clark  v.  Willett,  35  Cal.  534;  Penobscot  Corp.  v.  Lamson,  16  Me. 
King  of  Spain  v.  Oliver,  2  Wash.  C.  C.  224;  33  Am.  Dec.  656;  Bridgton  v.  Ben- 
429;  Standifer  v.  Dowlen,  Hemp.  209;  nett,  23  Me.  420;  Manchester  Bank  v. 
Ex  parte  Gillespie,  3  Terg.  325.  Fellows,  28  N.  H.  312;  Allen  v.  Green, 
Where  an  attorney  sues  out  a  writ  of  1  Bail.  448;  Tally  v.  Reynolds,  1  Ark. 
error  without  the  sanction  of  the  plain-  99;  31  Am.  Dec.  737;  Belt  v.  Wilson, 
tiff  named  in  the  writ,  the  same  will  6  J.  J.  Marsh.  495;  22  Am.  Dec.  J88. 
be  dismissed  on  motion  at  the  attor-  *  People  v.  Mariposa  County,  39  CaL 
ney's  cost:  Anonymous,  11  HI.  488;  683;  Cartwell  v.  Menifee,  2  Ark.  356. 
Frye  v.  Calhoun  County,  14  HL  132;  As  to  what  was  considered  sufficient 
Powell  v.  Spaulding,  3  G.  Greene,  443:  authority,  see  Savery  v.  Savery,  8 
Bell  v.  Usury,  4  Litt  334;  Critchfield  Iowa,  217;  Bush  v.  Miller,  13  Barb, 
v.  Porter,  3  Ohio,  518.  When  a  per-  481;  Hughes  v.  Osborn,  42  Ind.  450; 
son  who  has  not  been  admitted  to  Grignon  v.  Schmitz,  18  Wis.  620. 
practice  as  an  attorney  is  employed  6  Decuirv.  Lejeune,  15  La.  Ann.  569. 
to  prosecute  or  defend  a  suit,  he  must,  •  McAlexander  v,  Wright,  3  T.  & 
if  his  authority  is  questioned,  produce  Mon.  194. 
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prove  his  authority  to  appear  as  attorney  for  a  party  in  a 
suit  before  a  justice,  by  producing  a  letter  from  a  third 
person  asking  him  to  appear;  nor  will  the  fact  that  a  third 
person  is  himself  a  lawyer  be  sufficient  to  give  authority, 
if  it  does  not  distinctly  appear  that  he  is  attorney  for  the 
party.1  If  an  attorney,  who  is  ruled  to  produce  his  au- 
thority to  bring  a  suit,  files  the  affidavit  of  the  plaintiff's 
agent  that  he  was  directed  by  the  plaintiff  to  cause  suit  to 
be  brought,  and  that  he  employed  said  attorney  in  pursu- 
ance of  such  direction,  the  showing  of  authority  is  suffi- 
cient.2 If  not  objected  to  in  the  lower  it  cannot  be 
inquired  into  in  the  appellate  court.9  An  objection  to 
the  right  of  counsel  to  appear  in  defense  of  an  action 
cannot  be  made  after  the  term  at  which  the  appear- 
ance is  first  made.4  A  motion  for  a  rule  on  the  plain- 
tiff to  file  his  warrant  of  attorney  must  be  made  before 
plea.* 

Illustrations. — On  a  rule  for  an  attorney  to  show  his  au- 
thority to  prosecute  a  suit,  on  affidavit  of  defendant  that  he 
believed  the  attorney  had  not  communicated  directly  with 
plaintiff  by  letter,  and  that  the  authority  was  derived  from 
some  perron  or  persons  who  had  not  sufficient  authority  from 
plaintiff,  who,  defendant  believed,  did  not  know  of  the  suit, 
hdd,  not  sufficient  to  show  want  of  authority:  Low  v.  Settle, 
22  W.  Va.  387.  A  party  addressed  a  letter  to  his  wife,  say- 
ing, "I  would  rather  give  what  I  am  worth  to  some  honest 
person,  as  to  suffer  the  defendant  to  have  one  dollar.  So  as 
you  have  employed  lawyer  N.  to  assist  you,  I  hope  you  will 
obtain  justice;  you  are  doing  just  what  I  intended  doing";  and 
afterwards  wrote  to  his  brother  in  regard  to  the  case,  "  Go  on 
with  it,  and  do  the  best  you  can":  Held,  that  there  was  no 
authority  given  to  the  wife  or  brother,  as  agent,  to  employ  an 
authority,  and  that  the  letters  were  not  a  sufficient  compliance 
with  the  act  requiring  an  attorney  in  a  cause  to  file  a  power  of 
attorney  to  act  for  the  party:  Day  v.  Adams,  63  N.  C.  254.    In 

1Weetbrook   v.    Blood,    60    Mich.  A*  E.  Marsh.  263;  Shroudenbeck  v. 

443.  Insurance  Co.,  15  Wis.  632. 

3  Hughes  v.  Osborn,  42  Ind.  450.  *  Knowlton  v.  Plantation  No.  4,  14 

» State  v.  Carothers,  1  G.  Greene,  Me.  20. 

464;  Dunman  v.  Hartwell,  9  Tex.  495;  *  Merrier  v.  Merrier,  2  DalL  142; 

60  Am.  Deo.  176;  Noble  v.  Bank,  3  Sutton  v.  Cole,  3  Pick.  232. 
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an  action  on  a  promissory  note,  the  defendant  obtained  a  rule 
on  the  attorney  of  the  plaintiff  to  show  the  authority  under 
which  he  appeared  to  prosecute  the  action,  which  rule  was 
based  upon  an  affidavit  alleging  that  the  plaintiff  (the  indorsee) 
and  the  payee  of  the  note  resided  in  Rome,  in  the  state  of  New 
York;  that  the  plaintiff,  some  time  in  the  year  1855,  told  the 
affiant  that  the  payee  of  the  note  had  simply  transferred  to 
him  the  note  sued  on,  as  collateral  security,  and  upon  the 
express  understanding  and  condition  between  them  that  he 
should  not  bring  suit  on  the  same  against  the  defendant;  the 
attorney  answered  the  rule  under  oath,  stating  that  in  July, 
1855,  he  received  a  letter  from  D.  and  L.,  of  Rome,  New  York, 
whom  he  believed  to  be  the  attorneys  at  law  of  that  place,  in- 
closing the  note  sued  on,  stating  that  the  note  was  the  property 
of  the  plaintiff,  and  instructing  him  to  put  it  at  once  in  process 
of  collection,  which  showing  the  court  held  sufficient:  Held, 
the  affidavit  filed  on  the  part  of  defendant  did  not  make  out  a 
prima  facie  case,  that  the  court  might  well  have  refused  the  rule 
in  the  first  instance,  and  that  the  showing  made  by  the  attor- 
ney was  sufficient:  Savery  v.  Savery,  8  Iowa,  217. 

§  159.  Appearance  for  Several  Persons.  —  Where  a 
counsel  appears  expressly  for  certain  defendants,  his  sig- 
nature to  papers  in  the  cause  subsequently  as  "  attorney 
for  defendants  "  will  be  construed  as  limited  to  those  for 
whom  he  expressly  appeared.1  Where  several  defendants 
appear,  each  by  his  own  attorney,  the  attorney  of  one  can- 
not give  or  accept  notices  for  the  others.8  An  appearance 
in  a  suit  where  there  are  several  defendants,  for  the  de- 
fendants generally,  is  prima  facie  an  appearance  for  all.* 
The  entry  of  an  appearance  by  an  attorney  for  the  defend- 
ants in  an  action  against  a  partnership  will  be  construed 
as  an  appearance  for  them  as  partners,  and  not  for  them 
individually.4  One  co-defendant  may  employ  an  attorney 
for  the  other  co-defendants,  and  his  appearance  for  all 
will  bind  all* 

1  Spanagel  v.  Bellinger,  42  OaL  148.  4  Phelps  v.  Brewer,  9  Cush.  390;  57 

1  Hobba  v.  Doff,  43  OaL  485.  Am.  Dec  56. 

8  Kenyon  v.  Schreck,  52  HI.   382;  *  Abbott  v.  Dutton,  44  Vt.  546;  8 

American  Ins.  Co.  v.  Oakley,  9  Paige,  Am.  Rep.  394, 
496;  38  Am.  Dec  661., 
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Illustrations. — Plaintiff's  attorney  entered  the  suit  to  the 
use  of  a  third  person.  Held,  on  defendant's  objection,  that  the 
authority  of  the  attorney  would  be  presumed:  Aager  v.  Cochran, 
66M(L253. 

§  160.  Appearance  by  Attorney  Binds  Party  though 
Unauthorized. — In  general,  an  appearance  by  an  attor- 
ney binds  the  party  for  whom  he  appears,  whether  the 
attorney  was  employed  by  him  or  not.1  The  remedy  is 
against  the  attorney,8  though  upon  direct  application  to 
the  court  relief  will  be  granted  to  the  party.8  He  must 
make  application  at  once/  and  in  the  same  suit  in  which 
the  unauthorized  appearance  was  made.5    A  person  in 

1  St.  Albans  v.  Bush,  4  Vt.  68;  23  be  set  aside,  and  the  proceedings 
Am.  Dec.  246;  Spaulding  v.  Swift,  18  founded  thereon  vacated.  In  exer- 
Vt.  214;  Newcomb  v.  reck,  17  Vt.  cise  of  their  general  equitable  control 
902;  Abbott  v.  Dutton,  44  Vt.  646;  over  their  own  judgments,  the  court 
8  Am.  Rep.  394;  Ferguson  v.  Craw-  may  and  should  consider  whether  they 
ford,  7  Hun,  25;  Bunton  v.  Lyford,  37  can  relieve  the  party  for  whom  an  un- 
it. H.  512;  75  Am.  Dee.  144;  and  see  authorized  appearance  is  made,  with- 
note  to  this  case  in  75  Am.  Dec.  146-  out  undue  prejudice  to  the  party  who 
151.  In  Hamilton  v.  Wright,  37  N.  Y.  has  in  gooa  faith  relied  upon  such  ap- 
602,  it  is  said:  "Receiving  their  au-  pearance,  and  the  official  character  of 
thority  from  the  court,  they  are  the  attorney  who  appears." 
deemed  its  officers.  Their  commis-  a  Cyphert  v.  McClune,  22  Pa.  St. 
■ions  declare  them  entitled  to  confi-  195;  Spaulding  v.  Swift,  18  Vt.  214; 
dence,  and  in  a  just  sense  their  license  Governor  v.  Lassiter,  83  N.  C.  38; 
is  an  assurance  not  only  of  their  com-  Bunton  v.  Lyford,  37  N.  H.  512;  75 
petency,  but  of  their  character  and  Am.  Dec.  144. 

title  to  confidence.    The  direct  con-  "Ellsworth  v.  Campbell,  31  Barb, 

trol  of  the  courts  over  them  as  officers,  135;  Denton  v.  Noyes,  6  Johns.  298; 

by  way  of  summary  discipline  and  5  Am.  Dec.  237;  Decuir  v.  Le  Jeune, 

punishment,  to  compel  the  perform-  15  La.  Ann.  669. 

ance  of  their  duty,  or  to  suspend  or  *  Cyphert  v.  McClune,  22  Pa.  St. 

degrade  them,  is  retained  and  exer-  195. 

cised  as  a  guaranty  of  their  fidelity.  b  Abbott  v.  Dutton,  44  Vt.  646;  8 

It  is  no  denial  of  the  rule  that  where  Am.  Rep.  394.    In  Brown  v.  Nichols, 

there  are  special  circumstances  calling  42  N.  Y.  30,  Ingalls,  J.,  says:  '"The 

for  its  relaxation,  the  courts  may  and  law,  as  settled  in  this  state,  rests  upon 

do  relieve  from  its  rigid  application,  principle  as  well  as  authority.    The 

The  exception  arising  from  such  spe-  attorney  is  an  officer  of  the  court  act- 

cial  circumstances  strengthens,  as  well  ing  under  oath,  and  liable  to  be  dis- 

as  recognizes,  the  rule  itself.    Hence,  graced  and  punished  for  such  gross 

when  an  appearance  is  entered  by  an  violation  of  duty  as  to  fraudulently 

attorney  witnout  an  authority,  the  in-  appear  in  an  action  without  authority} 

quiry  whether  such  attorney  is  of  suffi-  and  I  apprehend  the  instances  are  ran 

cient  responsibility  to  answer  for  his  indeed  when  it  has  occurred.    Again, 

unauthorized  conduct  to  the  party  in-  a  contrary  rule  would,  it  seems  to  me. 

jured  thereby,  is  entertained.    And  be  impracticable,  as  the  title  to  real 

it  may  be  proper  always  to  inquire  property  depends  to  a  great  extent 

whether  the  injury  to  the  party  is  upon  the  records  of  the  courts;    it 

irremediable,  unless  such  appearance  would  be  a  gnat  hardship  to  compel 
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whose  name  an  attorney  has  prosecuted  an  unauthorized 
and  unsuccessful  ejectment  suit  is  liable  to  the  defendant 
for  the  costs.1  A  judgment  obtained  upon  the  unauthor- 
ized appearance  of  an  attorney  cannot  be  attacked  collat- 
erally.2 

§  161.  Delegation  of  Authority. — The  attorney  has 
no  authority  to  delegate  his  powers  to  others;  i.  e.,  to 
employ  a  substitute;9  for  the  relation  of  attorney  and 
client  is  one  of  trust  and  confidence,  and  implies  a  per- 
sonal execution  of  the  duties  which  it  confers.4  He  can- 
not delegate  his  authority  to  make  a  collection  to  another 
attorney,  so  that  the  client  will  be  liable  for  costs  incurred 
in  the  attempt  to  collect;6  therefore,  the  attorney  has  no 
implied  authority  to  employ  associate  or  assistant  counsel/ 
unless  the  case  requires  it,  and  the  client  is  absent  and 

parties    in    tracing    titles    acquired  v.  Wash,  Breese,  98;  12  Am.  Dec  145. 

through   such  records,   in  every  in-  An  attorney  may  employ  an  agent  to 

stance  where  a   judgment  has  been  receive  money  for  him  m  his  profes- 

entered,  to  inquire  into  the  particu-  sional  business,  and  his  acts  will  bind 

lar  authority  which  an  attorney  had  the   client:  McEwen    v.    Mazyck,   3 

to  appear  in  such  actions.     Indeed,  Rich.  210. 

the  effect  of  such  a  rule  would  be  to  *  Antrobns  v.  Sherman,  65  Iowa, 
create  positive  distrust  as  to  the  sound-  230;  54  Am.  Rep.  7. 
ness  and  regularity  of  such  titles.  I  6  Paddock  v.  Colby,  IS  Vt.  485;  Gil- 
think  the  objections  on  the  grounds  of  lespie's  Case,  3  Terg.  325.  An  attor- 
hardship  and  danger  urged  against  ney  has  no  right  to  retain  another 
upholding  such  appearance  by  an  at-  attorney  at  the  client's  expense;  and 
torney  rest  more  in  theory  than  prac-  that  the  client  sees  such  latter  attor- 
tice.  If  a  party  will  omit  to  apply  ney  in  court  assisting  in  the  trial, 
to  the  court  for  relief  against  an  and  does  not  object,  does  not  render 
unauthorized  appearance  of  an  attor-  the  client  liable:  Young  v.  Crawford, 
ney,  he  should  not  be  allowed  to  at-  23  Mo.  App.  432.  An  attorney  can- 
tack  proceedings  collaterally  upon  not  recover  from  his  client  fees  of  as- 
such  ground."  sociate  counsel  without  proving  that, 
1  Hamilton  v.  Wright,  37  K.  T.  502.  at  his  client's  request,  he  has  either 
1  Brown  v.  Nichols,  42  N.  Y.  30.  paid  or  become  responsible  therefor: 
8  Weeks  on  Attorneys,  sec.  246;  In  Cook  v.  Either,  4  E.  D.  Smith,  253. 
re  Bleakley,  5  Paige,  311;  Johnson  v.  Where  an  attorney  enters  into  a  con- 
Cunningham,  1  Ala.  249;  Ratcliff  v.  tract  with  a  client  to  prosecute  an 
Baird,  14  Tex.  43;  Kelloggv.  Norris,  action  to  final  judgment  for  a  stipn- 
10  Ark.  18;  Dickson  v.  vTright,  52  lated  sum,  and  such  attorney  employs 
Miss.  585;  24  Am.  Rep.  677;  Smalley  a  second  one  to  assist  him  in  the  case, 
v.  Greene,  52  Iowa,  241;  35  Am.  Rep.  the  client  will  not  be  liable  for  fees 
267;  Danley  v.  Crawl,  28  Ark.  95.  for  such  second  attorney  unless  he  in 
*  Hitchcock  v.  McGehee,  7  Port.  556;  some  manner  requests  his  employment 
Kellogg  v.  Norris,  10  Ark.  18;  Pollard  or  retention  in  the  case:  Sedgwick  «. 
v.  Rowland,  2  Blackf.  22;  Cornelius  Bliss,  Neb.  Sap,  Ct,  1888. 
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cannot  be  consulted;1  or  the  client  knows  of  the  substitu- 
tion and  accepts  the  services;2  or  the  attorney,  having 
prepared  the  case,  is  taken  sick,  and  employs  a  substitute 
to  argue  it.*  An  attorney  is  not  authorized  merely  by 
virtue  of  the  intrusting  to  him,  by  a  client,  of  a  note  for 
collection,  without  special  instructions  to  delegate  to  an- 
other the  right  to  receive  payment  of  such  claim;  and  if 
the  debtor  make  payment  of  the  note  to  an  agent  of  the 
attorney,  known  to  him  to  be  such,  and  who  has  not  at 
the  time  the  note  or  other  evidence  of  indebtedness  in 
possession,  such  payment  is  no  defense  as  against  the 
owner  of  the  note.4  The  wife  of  an  attorney  has  no  au- 
thority to  receive  payments  of  claims  put  into  his  hands 
for  collection.6  By  the  death  of  the  attorney  the  powers 
of  his  substitute  cease.6  An  agreement  by  one  lawyer 
to  turn  over  to  another  notes  which  he  has  in  his  hands 
for  collection  cannot  be  enforced.7 

Illustrations. — An  attorney  who  received  a  note  for  col- 
lection sent  it  to  another  attorney,  who  collected  the  amount 
and  failed  to  pay  it  over.  Held,  that  the  first  attorney  had  no 
right  of  action  in  his  own  name  against  the  second,  unless  he 
could  show  some  special  property  or  lien  in  or  upon  the  amount, 
as  a  claim  for  commissions,  or  an  indorsement  of  the  note  in 
blank  for  collection:  Herron  v.  Bullitt,  3  Sneed,  497.  One  at- 
torney confided  a  note  to  another  for  collection,  and  took  his 
receipt  therefor,  but  without  giving  instructions  with  respect  to 
the  ownership.  After  the  money  was  collected,  it  was  remitted 
to  the  payee  of  the  note,  whose  name,  however,  was  indorsed  on 
the  note.  Held,  that  this  remittance  (the  payee  not  being  the 
owner)  did  not  discharge  the  collecting  attorney  from  liability 
to  his  immediate  principal;  and  that  the  action  of  the  latter 
for  the  money  would  not  be  defeated  by  proof  that  he  was  him- 

1  Briggs  v.  Georgia,  10  Vt.  68.  scind  the  contract:  Fenno  v.  English, 

s  Smith  v.  Lipscomb,  13  Tex.  632.  22  Ark.  170. 

An  attorney  employed  to  defend  a  8  Bust  v.  Larue,  4  Litt.  412;  14  Am. 

•nit*  who  is  compelled  by  circumstan-  Dec.  172. 

ces  to  engage  a  substitute  to  perform  *  Dickson  v.  Wright,  52  Miss.  685; 

the  dnty,  may  maintain  an  action  for  24  Am.  Rep.  677. 

the  whole  services  rendered.    The  cli-  b  Day  v.  Boyd,  6  Heisk.  468. 

ent,  if  dissatisfied  with  the  snbstitn-  6  Penes  t?.  Aycinena,  3  Watts  &S.  64. 

tion,  should  tender  compensation  for  T  Smalley  v.  Greene,  52  Iowa,  241; 

the  services  already  rendered,  and  re-  36  Am.  Rep.  267. 
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self  the  agent  of  the  indorsee,  unless  the  indorsee  had  asserted 
his  right  to  the  money  as  against  his  agent:  Lewis  v.  Peck,  10 
Ala.  142.  Defendants  residing  in  New  York,  and  having  a 
claim  against  O.,  who  lived  in  Nebraska,  gave  it  to  a  law  and 
collecting  agency  in  New  York,  with  instructions  to  collect. 
The  claim  was  forwarded  by  the  agency  to  attorneys  in  Ne- 
braska, who  obtained  judgment  by  confession,  and,  upon  exe- 
cution issued  thereon,  a  portion  of  the  judgment  was  collected; 
this  was  forwarded  to  the  agency  in  New  York,  but  no  part 
was  paid  over  to  defendants,  and  they  were  ignorant  of  the 
collection.  At  the  time  the  judgment  was  obtained,  O.  was  in- 
solvent, and  this  was  known  to  said  attorneys.  In  an  action 
by  the  assignee  in  bankruptcy  of  O,  held,  that  there  was  no 
relation  of  attorney  and  client  between  defendants  and  the  at- 
torneys in  Nebraska,  and  as  they  neither  authorized  any  act 
violative  of  the  bankrupt  act,  nor  ratified  it,  they  were  not 
responsible  therefor,  and  plaintiff  was  not  entitled  to  recover: 
Hoover  v.  Greeribaum,  61  N.  Y.  305.  An  attorney  residing  in  a 
particular  county  brought  an  action  in  the  district  court  of  an- 
other county,  and  after  the  filing  of  the  petition  wrote  to  a  firm 
of  attorneys  in  the  county  where  the  action  was  brought,  re- 
questing them  to  file  the  proper  pleadings  to  make  up  the  issues 
and  informed  them  that  to  enable  them  to  do  so  his  client 
would  call  upon  them  to  state  necessary  facts,  and  saying:  "I 
will  see  you  paid  for  your  trouble."  The  client  thereupon 
called  upon  the  attorneys  a  number  of  times,  and  they  filed  the 
necessary  papers  to  make  up  the  issues,  and  assisted  in  the  trial 
of  the  case,  and  in  procuring  a  decree  for  the  client,  nothing 
being  said  by  her  to  them  about  the  contract  made  by  her  with 
the  attorney  who  filed  the  petition,  and  they  had  no  knowledge 
of  such  contract.  Held,  that  the  client  was  liable  for  the  fees 
of  the  attorneys  employed  to  assist  in  the  case:  Sedgwick  v. 
Bliss,  Neb.  Sup.  Ct.,  1888. 

§  162.  Law  Partnerships. — A  law  partnership  does 
not  confer  on  each  member  of  the  firm  the  ordinary  and 
extensive  powers  of  mercantile  partners.1    A  person  re- 

1  Weeks  on  Attorneys,  seo.  244.  An  37  Wis.  286;  19  Am.  Rep.  757.  "  We 
action  was  brought  against  a  firm  of  gather  from  all  the  authorities,"  said 
attorneys  on  a  note  given  by  one  of  the  court,  "that  the  distinction  be- 
them  for  a  firm  debt.  Held,  that  the  tween  a  trading  and  a  non-trading 
burden  was  on  the  plaintiff  to  prove  partnership,  in  respect  to  the  power  c? 
that  tho  other  partner  had  authorized  a  partner  to  bind  his  copartner  by 
the  giving  of  the  note,  or  that  it  was  negotiable  instruments,  is  not  limited 
necessary  to  the  carrying  on  of  the  to  a  mere  presumption  of  such  author- 
firm  business,  or  that  it  was  usual  in  ity  in  one  case  and  the  absence  of  such 
similar  partnerships:  Smith  v.  Sloan,  presumption   in    the   other,    as   the 
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taining  a  firm  of  lawyers  is  entitled  to  their  joint  services, 
and  none  of  them  can  leave  his  service  and  go  on  the 
other  side  of  the  case.1  One  member  of  the  firm  may  sue 
for  a  demand  due  the  firm,3  but  there  may  be  a  set-off 
against  the  firm.9  While  a  client  is  entitled  to  the  per- 
sonal services  of  the  attorney  he  retains,  yet  if  he  retains 
a  firm,  either  member  can  perform  the  service;  and  if  it 
is  performed  with  the  client's  assent  by  a  person  in  their 
employ,  the  client  cannot  resist  paying  a  fair  compensa- 
tion on  the  ground  that  it  was  not  personally  rendered.4 
If  attorneys,  who  are  copartners,  accept  a  retainer,  it  is  a 
joint  contract,  continuing  to  the  termination  of  the  suit, 
and  neither  can  be  released  from  the  obligations  they 
have  assumed,  so  far  as  their  clients  are  concerned,  by  a 
dissolution  of  their  firm,  or  any  other  act  or  agreement 
between  themselves.5  An  attorney  cannot  bind  his  part- 
ner by  a  promise  to  indemnify  an  officer  for  committing 
one  to  jail;  but  the  partnership  may  warrant  the  inference 
that  he  acted  for  both,  and  a  subsequent  ratification  by 
the  partner  binds  him.6  One  member  of  the  firm  receiv- 
ing notes  for  collection  is  responsible  for  the  acts  of 
another  who  attends  to  the  collecting/  and  one  partner  is 
liable  for  the  negligence  and  unskillfulness  of  the  other.8 

learned  counsel  for  the  plaintiff  ar-  partnership  funds;  and  perhaps,  also, 

gned;  bat  we  think,  and  mast  so  hold,  to  transfer  notes  belonging  to  the  firm 

that  one  partner  in  a  non- trading  part-  by  indorsement.    In  actions  involving 

nership  cannot  bind  his  copartner  by  a  questions  of  the  validity  of  such  bills, 

bill  or  note  drawn,  accepted,  or  in-  checks,  or  indorsements  as  against  the 

doraed  by  him  in  the  name  of  the  firm,  other   partners,   the   party  asserting 

not  even  for  a  debt  which  the  firm  their  validity  would  be  bound  to  es- 

owes,  unless  he  have  express  authority  tablish  it  in  the  manner  above  indi- 

therefor  from  his  copartner,  or  unless  cated. " 

the  giving  of  such  instruments  is  ne-        1  Id.;  Walker  v.  Goodrich,  16  111. 

ceasary  to  the  carrying  on  of  the  firm  341;  Morgan  v.  Roberts,  38  111.  65. 
business,  or  is  usual  in  similar  part-        *  Piatt  t>.  Hulen,  23  Wend.  456. 
nerships;  and  that  the  burden  is  upon        *  Piatt  v.  Hulen,  23  Wend.  456. 
the  holder  of  the  note  who  sues  upon        *  Egglestont?.  Board  man,  37  Mich.  14. 
it  to  prove  such  authority,  necessity,        6  Walker  v.  Goodrich,  16  HI.  341; 

or  usage.    It  may  be  proper  to  remark  S.  P.,  Morgan  v.  Roberts,  38  111.  65. 
in  this  connection,  by  way  of  illustra-        *  Marsh  v.  Gold,  2  Pick.  285. 
tion,  that  it  is  probably  a  usual  prac-        T  Mardis  v.  Shacklcford,  4  Ala.  493; 

tic*  for  one  party  in  a  firm  of  attor-  Dwight  v.   Simon,   4  La.   Ann.   490; 

neys  to  draw  bills  in  the  firm  name  Poole  v.  Gist,  4  McCord,  259. 
upon  clients  for  services  and  disburse-        8  Warner  v.  Griswold,  8  Wend.  665; 

meats;   also  checks  upon  banks  for  Livingston  v.  Cox,  6  Pa.  St.  360. 
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Illustrations. — A,  an  attorney  at  law  associated  with  B, 
received  from  C  a  demand  for  collection.  A  retired  from  prac- 
tice and  left  the  claim  with  B,  who  became  copartner  with  D; 
and  B  and  D  brought  suit  and  recovered  judgment  on  the  de- 
mand, and  the  sheriff  collected  the  money  on  execution,  and 
paid  it  over  to  D.  Held,  in  an  action  by  C  against  A  to  recover 
the  money  collected  on  execution,  that  the  sheriff  was  justified 
in  paying  the  money  to  D,  and  that  A  was  liable  therefor: 
Wilkinson  v.  Ghriswold,  12  Smedes  &  M.  669.  A  law  firm  was 
employed  to  assist  in  the  prosecution  of  a  suit  in  the  state  court, 
and  the  fee  was  contingent  on  success;  the  plaintiff,  without 
consent  of  his  counsel,  dismissed  his  suit  before  trial,  paid  his 
attorneys  for  their  services  up  to  date,  and  employed  one  of 
them,  after  the  dissolution  of  the  partnership,  to  bring  suit  in 
the  circuit  court  of  the  United  States  for  the  same  purpose. 
Held,  that  this  was  a  separate  and  distinct  suit,  and  the  old 
firm  was  not  entitled  to  any  of  the  fees  earned  in  the  new  suit: 
Tomlinson  v.  Poldey,  W.  Va.,  1888. 

§  163.  Law  Clerks. — A  clerk  may  represent  the  lawyer 
in  the  ordinary  business  of  the  office,1  but,  unlike  a  part- 
ner, he  is  not  prohibited  from  commencing  business  him- 
self, and  acting  against  his  master's  former  clients.3  But 
the  clerk  has  no  authority  to  discontinue  an  action,1  nor 
bind  a  client  by  a  discharge  without  satisfaction.4 

§  164.  Termination  of  Authority — By  Dissolution  of 
Partnership.  —  A  dissolution  of  a  partnership  existing 
between  attorneys  does  not  affect  engagements  already 
made.5  In  the  absence  of  any  showing  to  the  contrary,  a 
law  firm  will  be  presumed  to  have  completed  its  contract 
of  retainer  even  after  dissolution.  But  the  new  firm,  al- 
though succeeding  to  the  old  one,  cannot  recover  on  the 
original  contract.6  The  liability  of  each  member  of  a 
partnership  of  attorneys  to  collect  money  recovered  by 
judgment  continues  after  the  dissolution  of  the  partner- 

1  Power  v.  Kent,  1  Cow.  211;  Cooper  *  Irvine  v.  Spring,  7  Eobt  (N.  Y.) 

v,  Carr,  8  Johns.  360;  Jackson  v.  Yale,  293. 

1  Cow.  215;  Birkbeck  v.  Stafford,  14  4  Carter  t>.  Talcott,  10  Vt.  471. 

Abb.  Pr.  285.  *  Weeks   on   Attorneys,   sec    191; 

*  Breben  v.  Thorp,   1  Jacob,  900;  Walker  v.  Goodrich,  16 I1L  341. 

Corning  *  Cooper,  7  Paige,  687.  6  Moahier  v.  Kitchell,  87  HI.  18. 
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ship,  notwithstanding  such  dissolution  may  have  taken 
place  before  the  business  intrusted  to  them  was  completed, 
and  the  only  way  that  such  liability  can  be  released  is  by 
notice  of  the  dissolution.  In  the  absence  of  such  notice, 
as  the  client  intrusted  his  business  to  the  firm,  he  has  a 
right  to  look  to  each  member  thereof  for  its  faithful  per- 
formance.1 

§  165.  Termination  of  Authority — By  Act  of  Parties.  — 
The  client  may  determine  the  authority  by  expressly  re- 
voking it,2  but  not  without  first  paying  his  charges,8  and 
as  to  third  parties,  not  without  notice  to  them.4  A  party 
has  a  general  right  to  change  his  attorney,  and  will 
always  be  allowed  to  do  so  where  the  attorney  has  in  his 

1  Smyth  *  Harvie,  31  HI.  62;  83  the  plaintiff  so  far.  at  least,  as  the  de- 
Am.  Dec  202.  fendant  is  concerned:  Yoakum  v.  Til- 

*  Bathgate  v.  Haakin,  59  N.  T.  533;  den,  3  W.  Va.  167;  100  Am.  Dec.  738; 
I/uigdon  v.  Castleton,  30  Vt.  285;  Lewis  v.  Sumner,  13  Met.  269,  Shaw, 
Haziett  v.  Gill,  5  Robt.  611;  Wells  v.  C.  J.,  saying:  "Nothing  is  more  im- 
Hatch,  43  N.  H.  246;  Ogden  v.  Devlin,  portant  in  a  litigation  m  court  than 
45  N.  T.  Sup.  Ct.  631;  Eliot  v.  Law-  for  a  party  to  know  who  is  his  ad- 
ieu, 7  Allen,  274;  83  Am.  Dec  683.  versary's  accredited  agent,  and  with 
An  attorney  cannot  defend  his  client's  whom  he  may  safely  deal  in  that 
suit  without  his  consent,  and  such  capacity.  Hence,  the  great  need  in 
consent  may  be  withdrawn  at  any  all  courts  of  setting  apart  officers 
time.  It  is  immaterial  that  the  inter-  recognized  as  attorneys,  and  deter- 
ests  of  another  client  of  the  attorney  mining  their  qualifications,  rights,  and 
requires  that  the  suit  should  be  de-  powers.  When,  therefore,  an  appear- 
fenaed:  Toakley  v.  Hawley,  5  Lea,  anoe  is  entered  for  a  party  by  a  regu- 
670.  lar  attorney,  all  parties  have  a  right 

*  Weeks  on  Attorneys,  sec.  248;  prima  fade  to  regard  him  as  the  ac- 
Board  v,  Brodhead,  44  How.  Pr.  441;  credited  representative  of  such  party. 
Parker  v.  Williamsburgh,  13  How.  Pr. «  It  would  be  a  great  misdemeanor  m 
250;  Hoffman  v.  Van  Nostrand,  14  an  attorney  rendering  him  liable  to 
Abb.  Pr.  336;  Wilkinson  v.  Tilden,  censure  and  punishment,  as  well  as  to 
14  Fed.  Rep.  778;  Greenfield  v.  New  an  action  for  damages  in  a  proper  case, 
York,  28  Hun,  320;  Carver  v.  United  if  he  were  to  enter  an  appearance  with- 
Statea,  7  Ct.  of  CL  499.  Plaintiff's  out  an  authority:  Smith  v.  Bowditch, 
attorney  may  continue  suit  against  7  Pick.  137;  Field  v.  Gibbs,  Pet.  C.  C. 
defendant  to  recover  amount  of  his  158.  It  follows  from  this,  that  when 
fee  after  plaintiff  has  dismissed:  Jones  once  an  attorney  has  been  recognized 
v.  Morgan,  39  Ga.  310;  99  Am.  Dec.  as  the  representative  of  a  party  on  the 
458.  record,  he  shall  be  presumed  so  to 

*  Comfort  v.  Stockbridge,  38  Mich,  continue  until  his  authority  is  re- 
342.  Payment  of  judgment  or  deeree  voked,  and  his  appearance  withdrawn 
to  an  attorney  of  record,  who  obtained  and  due  notice  thereof  given;  and  the 
it,  before  his  authority  is  revoked,  and  court  of  common  pleas  and  this  court 
due  notice  of  such  revocation  given  to  have  rules  prohibiting  the  change  of 
the  defendant,  is  valid  and  binding  on  attorneys  without  notice." 

Vol.  L- 18 
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hands  security  for  his  charges  and  disbursements.1  But 
if  the  attorney  has  been  unfaithful  to  his  trust,  he  may 
be  ordered  to  deliver  up  such  securities.8  A  client  can- 
not substitute  in  an  action  one  attorney  for  another, 
without  showing  some  reason  other  than  his  mere  will  to 
make  a  change,  except  on  payment  of  the  costs  and  coun- 
sel fees  earned.  The  attorney  is  not  bound  to  consent  to 
a  substitution,  or  to  deliver  the  papers  on  which  he  has  a 
lien,  until  the  amount  of  his  just  demands  is  ascertained 
by  the  court  or  a  referee,  and  paid  to  him.*  An  attorney 
once  admitted  to  represent  a  party  cannot  be  discharged 
unless  with  the  consent  of  the  court  until  the  suit  is 
ended.  While  his  name  continues  on  the  record,  the 
adverse  party  has  the  right  to  treat  him  as  the  authorized 
attorney,  and  a  service  of  notice  on  him  is  as  valid  as 
if  served  on  the  party  himself.4  The  attorney  may 
terminate  the  relation  by  withdrawing  from  the  suit  at 
any  stage  of  the  proceedings/  but  he  is  as  a  rule  bound  to 

1  In  re  Paschal,  10  Wall.  483;  Mun-  ft  J.  232;  Creawell  v.  Byron,  14  Ves. 

ford  v.  Murray,  Hopk.  369.  272;  Nichollst;.  Wilson,  2  DowL,  N.  S.t 

1  Sloo  v.  Law,  4  Blatchf.  268.  1032;  Harris  v.  Osbourn,  2  Car.  ft  M. 

1  Supervisors  v.  Brodhead,  44  How.  629;  Whitehead  r.  Lord,  11  Eng.  L. 

Pr.  411;  compare  Supervisors  v.  Brod-  ft  Eq.  689;  Davis  v.  Smith,  48  Vt.  54; 

head,  44  How.  Pr.  426.  Bathgate  v.   Haskin,  59  N.    Y.  535; 

*  Walton  t?.  Sugg,  Phill.  98;  93  Am.  2  Greenl.  Ev.,  sec.  142;  Weeks  on  At- 

Dec.  580.  torneys,  sees.  255, 316;  Cordery  on  Law 

»  In  Tenney  v.  Berger,  93  N.  Y.  524,  of  Solicitors,  62.    If  an  attorney,  with- 

45  Am.  Rep.  263,  48  N.  Y.  Sup.  Ct.  11,  out  just  cause,  abandons  his  client 
the  employment  of  counsel  by  the  client    before  the  proceeding  for  which  he  was 

with  whom  the  attorney  could  not  cor-  retained  has  been  conducted  to  its 
dially  co-operate,  for  personal  reasons,  *  termination,  he  forfeits  all  right  to 

was  held  a  good  ground  for  the  attor-  payment  for  any  services  which  he  has 

ney's  withdrawal,  and  that  he  might  rendered.     The  contract  being  entire, 

recover  for  the  services  already  ren-  he  must  perform  it  entirely,  in  order 

dered.     Said  the  court:  "  The  rule  of  to  earn  his  compensation,  and  he  is  in 

law  undoubtedly  is,  as  claimed  by  the  the  same  position  as  any  person  who  is 

defendant,  that  an  attorney  who  is  engaged  in  rendering  an  entire  service, 

retained  generally  to  conduct  a  legal  who  must  show  full  performance  be- 

procccding  enters  into  an  entire  con-  fore    he  can  recover    the   stipulated 

tract  to  conduct  the  proceeding  to  its  compensation.     While  the  attorney  is 

termination,  and  that  he  cannot  aban-  thus  bound  to  entire  performance,  and 

don  the  service  of  his  client  without  the  contract  as  to  him  is  treated  as  an 

justifiable  cause  and  reasonable  notice,  entire  contract,  it  is  a  singular  feature 

This  rule  has  been  laid  down  in  many  of  the  law  that  it  should  not  be  treated 

authorities:  Mensies  ©.  Rodrigues,  1  as  an  entire  contract  upon  the  other 

Price,  92;  Stokes  *  Trumper,  2  Kay  side;  for  it  is  held  that  a  client  may 
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give  reasonable  notice,1  though  PaTke,  B.,  in  one  case 
said:  "There  might  be  instances  where  he  would  be  at 
liberty  to  do  so  without  notice,  because  a  case  might  occur 
so  plain  as  not  to  require  notice."2  An  attorney  is  not 
justified  in  withdrawing  from  a  case  merely  because  his 
client  refuses  to  pay  some  demand  pertaining  to  another 
proceeding.*  An  attorney  who  refuses  to  go  on  with  his 
client's  case  because  the  client  fails  to  furnish  money  must 
be  deemed  to  assent  to  the  substitution  of  another  attorney; 
and  it  is  within  the  discretion  of  the  court  to  determine 
upon  what  terms  the  substitution  shall  be  made,  and  as  to 
whether  the  judgment,  when  obtained,  shall  be  chargeable 
with  the  fees  of  the  attorney  first  employed.4  The  Mich- 
discharge  his  attorney,  arbitrarily,  to  be  quite  proper  that  he  should  be 
without  any  cause  at  any  time,  and  be  consulted  as  to  the  person  who  is  to 
liable  to  pay  him  only  for  the  services  bear  the  important  relation  to  him  of 
which  he  has  rendered  up  to  the  time  counsel.  The  client  would  certainly 
of  his  discharge:  Ogden  v.  Devlin,  45  have  no  right,  against  the  protest  of 
N.  Y.  Sup.  Ct.  631;  Trust  v.  Repoor,  the  attorney,  to  introduce  as  counsel 
15  How.  Fr.  570;  Gustine  v.  Stoddard,  in  the  case  a  person  of  bad  character, 
23  Hun,  99.  What  shall  be  a  sufficient  or  of  much  inferior  standing  and  learn- 
canse  to  justify  an  attorney  in  aban-  ing,— one  not  capable  of  giving  discreet 
doning  a  case  in  which  he  has  been  or  able  advice.  It  would  humiliate  an 
retained  has  not  been  laid  down  in  attorney  to  sit  down  to  the  trial  of  a 
any  general  rule,  and  cannot  be.  If  cause,  and  see  his  case  ruined  by  the 
the  client  refuses  to  advance  money  to  mismanagement  of  counsel.  The  re- 
pay the  expenses  of  the  litigation,  or  lations  between  attorney  and  counsel, 
if  he  unreasonably  refuses  to  advance  too,  are  of  a  delicate  and  confidential 
money  during  the  progress  of  a  long  nature.  They  should  have  faith  in 
litigation  to  his  attorney  to  apply  upon  each  other,  and  their  relations  should 
bis  compensation,  sufficient  cause  may  be  such  that  they  can  cordially  co- 
thus  be  furnished  to  justify  the  attor-  operate.  While  a  client  has  the  un- 
ney  in  withdrawing  from  the  service  doubted  right  to  employ  any  counsel 
of  his  client.  So  any  conduct  on  the  he  chooses,  yet  it  is  fair  and  proper, 
part  of  the  client,  during  the  progress  and  professional  etiquette  requires, 
of  the  litigation,  which  would  tend  to  that  he  should  consult  the  attorney, 
degrade  or  humiliate  the  attorney,  and  other  counsel  in  the  case,  so  that 
such  as  attempting  to  sustain  his  case  they  can  withdraw,  if,  for  any  reason, 
by  the  subornation  of  witnesses  or  they  do  not  desire  to  be  associated 
any  other  unjustifiable  means,  would    with  them." 

furnish  sufficient  cause.    The  attorney        l  Bathgate  v.  Haskin,  59  N.  Y.  533; 
is  always  interested  to  know  with  whom    Hoby  v.  Built,  3  Barn.  &  Adol.  350; 
he  is  to  bo  associated  in  the  trial  of  a    Love  v.  Hall,  3  Yerg.  408. 
cause.    The  counsel  is  supposed  to  be        *  Nicholls  v.  Wilson,  11  Mees.  &  W. 
his  superior,  and  is  usually  employed    107. 

on  account  of  his  superior  ability,  ex-        *  Cairo  etc.  R.  R.  Go.  v.  Koerner, 
perienoe,   reputation,  or  professional    3  111.  App.  248. 
standing;  and  after  an  attorney  has        4  In  re  H.,  93  N.  Y.  381. 
engaged  in  a  cause,  it  would  seem 
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igan  statute  providing  for  a  stay  of  proceedings  in  the 
cause,  for  the  appointment  by  the  client  of  another  attor- 
ney or  solicitor  in  case  "any  attorney  or  solicitor  shall 
die,  be  removed,  or  suspended,  or  cease  to  act  as  such," 
does  not  apply  to  a  case  where  a  practicing  attorney  for 
any  reason  declines  to  go  on  with  a  particular  case  while 
still  continuing  in  practice,  but  is  intended  to  provide  for 
those  cases  only  in  which  the  attorney  or  solicitor,  by 
reason  of  death,  disability,  or  other  cause,  has  ceased  to 
practice  in  the  court.1 

Illustrations. — An  attorney,  receiving  a  claim  for  collection, 
stated  in  his  receipt  therefor  that  the  money,  when  collected, 
was  to  be  paid  to  a  third  person.  Held,  this  was  merely  an 
authority  to  the  attorney  to  dispose  of  the  proceeds  of  the  claim 
in  that  manner,  and  such  authority  could  at  any  time  be  re- 
voked: Swartz  v.  Earls,  53  111.  237.  An  attorney  residing  in 
Washington  removed  therefrom,  and  gave  up  the  management 
of  a  case  in  the  court  of  claims  to  another  attorney  without  the 
knowledge  of  his  client.  Held,  a  voluntary  withdrawal  from 
the  case,  and  the  client  was  entitled  to  have  an  attorney  of  her 
own  choosing  substituted:  Jones  v.  United  States,  15  Ct.  of  CI. 
204. 

§  166.  Termination  of  Authority — By  Termination 
of  Suit. — The  general  authority  of  the  attorney  ceases 
with  the  entry  of  judgment,  or  at  least  the  issue  of 
execution  within  the  year.2  So  a  party  may  sue  out  a 
writ  of  execution,  scire  facias,  or  attachment  on  an  award 
or  writ  of  error,  by  a  different  attorney,  without  giving 
notice  of  the  change,8  or  commence  garnishment  proceed- 
ings.4  So  after  judgment  the  attorney  has  no  authority 
to  revive  or  reverse  the  judgment.5    Th6  authority  con- 

1  Coon  v.  Plymouth  Plank  Road  Co.,  ton,  8  S.  C.  100.    After  judgment  in 

32  Mich.  248.  a  justice's  court,  there  is  an  implied 

*  Jackson  v.  Bartlett,  8  Johns.  361;  authority  to  the  attorney  to  receive 

Kellogg  v,  Gilbert,  10  Johns.  220;  6  service    in    subsequent    proceedings: 

Am.  Dec.  335;  Gorham  v.  Gale,  7  Cow.  Clark  v.  McGregor,  55  Mich.  412. 

739;    17  Am.  Dec    549;    McLain  t>.  » Thorp  v.    Fowler,   5    Cow.    446; 

Watkins,  43  111.  24.    Assignment  of  a  State  v.  Gulick,  17  K.  J.  L.  435;  Mc- 

judgment  by  the  plaintiff  puts  an  end  Laren  v.  Charrier,  5  Paige,  530;  Bar- 

to  the  authority  of  his  attorney  in  the  gess  v.  Abbott,  6  Hill,  135. 

cause;  if,  indeed,  the  entry  of  judg-  *  Hinkley  v.  Company,  9  Minn.  55. 

menfc  does  not:  Mordecai  v,  Charles-  *  Richardson  v.  Talbot,  2  Bibb,  382. 
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tinues,  unless  expressly  revoked,  for  a  time  for  the  purpose 
of  enforcing  the  judgment.1  In  some  states,  moreover, 
it  is  held  that  the  authority  is  not  terminated  until  judg- 
ment is  satisfied.2 

§  167.    Termination  of  Authority — By  Death.  —  The 

authority  of  the  attorney  is  revoked  by  the  death  of  the 
client,9  and  he  has  no  authority,  without  a  new  retainer, 
to  appear  for  the  client's  executor  or  administrator.4 
Where  a  party  litigant  dies  after  verdict,  the  authority  of 
his  attorney  to  act  for  him  is  thereby  determined,  and  he 
can  neither  give  nor  receive  notice  of  motion  for  new 
trial  or  of  appeal.5  So  the  authority  will  be  determined 
by  the  death  of  the  attorney.9  Contracts  for  the  service 
of  attorneys  who  are  partners  in  business,  calling  for 
professional  skill,  entitle  the  client  to  the  service  of  each 
partner,  and  are  determined  by  the  death  of  either  part- 
ner.7 It  seems  that,  in  the  absence  of  any  special  agree- 
ment therefor,  it  is  not  the  duty  of  a  survivor  of  a  firm 
of  lawyers,  dissolved  by  death,  to  carry  on  pending  litiga- 
tion, without  charge,  for  the  benefit  of  the  estate  of  the 
deceased.8 

§  168.    Termination  of  Authority — Other  Oases. — The 
authority  is  terminated  by  the  removal  or  suspension 

1  Luak  «.    Hastings,   1    Hill,    666;  (except   in   extraordinary  cases,   see 

Adams  v.   Bank,  23   How.   Pr.    45;  Booth  v.  Steer,  7  Jar.  678);  Hamers 

I^gdonv.Castieton,30Vt.285;Gray  v.  State,  57  Ind.  1;  Clark  t\  Parish, 

v.  Wass,  1  Me.  257;  Flanders  v.  Sher-  1  Bibb,  547;  Campbell  v.  Kincaid,  3 

man,  18  Wis.  675;  Dearborn  v.  Dear-  T.  B.  Mon.  68;  Adams  v.  Nellis,  59 

born,  15  Mass.  316.  How.  Pr.  385;  Wilson  v.  Smith,  22 

1  Gray  v.  Wass,  1  Me.  257;  Nichols  Gratt.   493;  Amore  v.  La  Mothe,  5 

v.  Dennis,  R.  M.  Charlt.  188;  frlan-  Abb.  N.  C.  146;  Doty  v.  Dexter,  61 

den  v.  Sherman,  18  Wis.  575.  Mich.  348. 

»  Gleason  v.  Dodd,  4  Met.  333;  Wood  4  Gleason  v.  Dodd,  4  Met.  333. 

v.  Hopkins,  3  N.  J.  L.  689;  Putnam  b  Jndson  v.  Love,  35  Cal.  4G3. 

v.  Van  Buren,  7  How.  Pr.  31;  Austin  •  Weeks  on  Attorneys,   sees.   248, 

tJ.  Monroe,  4  Lans.  67;  Jndson  v.  Love,  256;    flildreth  v.   Harvey,   3  Johns. 

35  CaL  463;  Bisley  v.  Fellows,  10  111.  Cas.  300. 

531;  Beach  v.  Gregory,  2  Abb.  Pr.  *  McGillr.  McGffl,  2  Met.  (Ky.)258. 

206;  Balbi  v.  Duvet,  3  Edw.  Ch.  418  8  Sterne  v.  Goep,  20  Hun,  396. 
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from  office  of  the  attorney/  or  his  ceasing  to  act  as  attor- 
ney, or  his  removal  from  the  state,2  or  hy  war.* 

§  169.  Implied  Powers  of  Attorneys. — The  retainer 
to  prosecute  or  defend  a  suit  confers  on  the  attorney  very 
large  powers.  A  client  who  puts  his  case  into  the  hands 
of  an  attorney  impliedly  authorizes  such  action  as  the 
latter,  with  his  superior  knowledge  of  the  law,  decides  to 
be  legal,  necessary,  and  proper  in  the  prosecution  or  de- 
fense of  the  suit.4  Agreements  made  by  attorneys  in  a 
cause,  as  to  the  manner  of  conducting  it,  will  bind  the 
clients,  and  be  enforced  by  the  courts,  even  though  they 
are  not  strictly  legal  contracts.  But  they  must  be  just  and 
equitable.5  The  client,  as  in  the  case  of  other  kinds  of 
agency,  is  bound  by  all  the  acts  of  the  attorney  within 
the  scope  of  his  authority.6    As  between  the  client  and 

1  Weeks  on  Attorneys,  see.  248.  facilitated.    An  agreement  to  waive 

1  Chautauque  Co.  Bank  v.  Rialey,  6  an  irregularity,  to  postpone  or  delay 

Hill,  375.  a  trial,  to  take  short  notice  of  argu- 

*  Blackwell  v.  Willard,  65  N.  O.  ment,  to  permit  a  cause  to  be  brought 
655;  6  Am.  Reg.  749.  to  hearing  summarily,  these,  and  ar- 

*  Foster  v.  Wiley,  27  Mich.  244;  rangements  like  them,  do  not  partake 
Lacoate  v.  Robert,  11  La.  Ann.  33;  of  the  essence  of  legal  contracts. 
Union  Bank  v.  Geary,  5  Pet.  98;  They  are  founded  upon  no  consider- 
Farmers'  Bank  v.  Ketchum,  4  McLean,  ation;  they  require  no  mutuality;  if 
120;  Hart  v.  Spalding,  1  CaL  213;  violated,  no  action  lies  for  their  breach. 
Gorham  v.  Gale,  7  Cow.  739;  Lawson  The  court  may  refuse  to  enforce  them, 
t.  Bettison,  12  Ark.  401 ;  Commis-  unless  reduced  to  writing  and  filed,  or 
aioners  v.  Younger,  29  CaL  147;  87  they  may  enforce  them  in  whole  or  in 
Am.  Dec  164.  "A  client  has  no  part,  at  their  discretion.  In  short, 
right  to  interfere  with  the  attorney  in  they  are  regarded  aa  a  part  of  the 
the  due  and  orderly  conduct  of  the  machinery  for  the  conduct  of  the 
suit,  and  certainly  cannot  claim  to  re-  cause  entirely  under  the  control  of 
tain  a  judgment  obtained,  and  an  exe-  the  court,  and  they  will  be  enforced, 
cution  issued  fraudulently  ":  Read  v.  or  not,  aa  the  substantial  rights  of  the 
French,  28  K.  T.  293.  parties  and  the  ends  of  justice  may 

6  Lockwood  v.  Black  Hawk  Co.,  34  require.     And    undoubtedly,  in    the 

Iowa,  235;  McCann  v.  McLennan,  3  exercise  of  this  discretion,  courts  will 

Neb.  25.     In  Howe  v.  Lawrence,  22  see  that  if  a  mutual  agreement  be 

N.  J.  L.  99,  .the  court  say:  "Justice  made,  or  a  consent  be  given,    or  a 

requires  that  agreements  fairly  made  waiver  of  right  be  made  upon  one  side 

between  attorneys  or  parties  in  the  in  consideration  of   a  consent  or  a 

progress  of  a  cause,  relating  to  the  waiver  of  right  upon  the  other,  that  it 

conduct  of  suit,  should  be  fairly  and  shall  not  be  partially  enforced,  to  the 

faithfully  enforced,  not  because  they  prejudice  of  the  rights  of  either." 

arc  technically  contracts,  and  legally  6  Weeks   on    Attorneys,    sec    216; 

binding  upon  the  parties,  but  because  Rnssell  r.  Lane,  1  Barb.  519;  Cham- 

the  administration  of  justice  is  thereby  ben  «.  Hodges,  23  Tex.  104;  Fairbanks 
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the  opposite  party,  the  former  is  bound  by  every  act 
which  the  attorney  does  in  the  regular  course  of  practice, 
and  without  fraud  or  collusion,  however  injudicious  the 
act  may  be.1  The  client  may  be  bound  by  stipulations 
of  his  attorney,  made  before  a  suit  is  instituted.2  The 
attorney  of  a  party  has  the  exclusive  control  of  the  con- 
duct and  management  of  a  suit,  and  neither  the  party 
nor  his  agent  or  attorney  in  fact  has  authority  to  sign  a 
stipulation  for  a  continuance.*  Where  a  party  to  an  ac- 
tion has  an  attorney  of  record,  a  stipulation  signed  by 
the  party  in  person,  granting  time  to  file  a  statement,  will 
be  disregarded.  The  attorney  has  the  exclusive  manage- 
ment and  control  of  the  case;  and  his  temporary  absence 
from  the  county  does  not  affect  the  rule.4 

Illustrations. — The  plaintiffs  in  a  suit  instructed  their  attor- 
ney to  settle  on  certain  terms,  coupled  with  a  certain  condition, 
and  afterwards  spoke  to  the  defendants  of  the  terms  as  terms  of 
settlement,  without  saying  anything  about  the  condition;  and 
the  attorney  never  mentioned  the  condition,  but  settled  upon  the 
other  terms  proposed,  and  the  defendants  believed  that  the  attor- 
ney had  authority  to  settle  as  he  did.  Held,  that  the  plaintiffs 
were  bound  by  the  settlement:  Peru  Steel  etc.  Co.  v.  Wiipple 
File  etc.  Co.7 109  Mass.  464.  A  mortgagee  directed  his  attorney 
to  foreclose  by  publication.  This  the  attorney  did,  and  then 
without  orders  from  the  mortgagee  brought  suit  on  the  mort- 
gage. Held,  that  the  proceedings  by  publication  were  waived, 
the  suit  being  within  the  scope  of  the  attorney's  authority: 
Burgess  v.  Stevens,  76  Me.  559. 

§  170.  Implied  Powers  of  Attorneys  (Continued)  —  Ad- 
missions — Affidavits  —  Altering  Securities  —  Appeal  — 
Arbitration — Arrest  — Assignment  —  Attachment.  —  The 

attorney  has  authority  to  make  admissions  and  represen- 
ts Stanley,  IS  Me.  296;  Rice  v.  Wil-        1  Weeks  on  Attorneys,  sec.  222. 
kins,  21  Me.  558;  Sampson  v.  Ohleyer,        *  Hefferman  v.  Burt,  7  Iowa,  320;  71 
22  Cal.  200;  Lawson  v.  Bettison,  12    Am.  Dec.  445. 

Ark.  401;  Bethel  v.  Carmack,  2  McL  Ch.        *  Nightingale  v.  Oregon  Central  R. 
143;  Nave  v.  Baird,  12  Ind.  31S;  North    R.  Co.,  2  Saw.  338. 
Ma  R.  R.  Co.  v.  Stephens,  36  Mo.        *  Mott  v.  Foster,  46  CaL  72. 
160;  S8  Am.  Deo.  138. 
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tations  of  fact  either  in  court  or  out  of  it.1  The  admis- 
sions of  an  attorney,  to  bind  his  client  must  be  distinct 
and  formal,  and  made  for  the  express  purpose  of  dispens- 
ing with  formal  proof  of  a  fact  at  the  trial.1  But  if  made 
long  after  a  case  has  been  tried,  and  his  employment  is 
ended,  they  are  not  binding,*  and  his  admissions  alone 
cannot  prove  his  employment.4  Where  counsel  for  the 
plaintiff  admitted  that  he  could  not  recover  on  a  count, 
and  the  question  was  one  of  law,  it  was  held  that  as  coun- 
sel could  not  make  the  law,  his  admission  would  not  be 
binding  on  his  client.6  He  may  make  oath  to  a  petition 
in  insolvency,*  may  verify  papers  by  affidavit/  may  sub- 
stitute one  security  for  another,8  may  bind  his  client  on 
a  recognizance  for  appeal,9  and  of  course  (and  it  is  his 

1  Pike  v.  Emerson,  5  N.  H.  393;  22  neys,  to  obtain  and  give  mutual  con- 
Am.  Dec.  468;  Talbot  v.  McGee,  4  T.  cessions,  in  writing,  of  aU  the  material 
B.  Mon.  377;  Farmers'  Bank  v.  Sprigg,  facts,  not  intended  to  be  controverted, 
11  Md.  389;  Smith  v.  Dixon,  3  Met.  and  so  narrow  the  litigation  to  the 
(Ky.)  438;  Starke  v.  Keenan,  11  Ala.  precise  matters  in  controversy.  It 
819;  Wenans  v.  Lindsey,  1  How.  saves  expense,  avoids  surprise  and 
(Miss.)  577;  Gilkeson  v.  Snyder,  8  delay,  and  often  prevents  the  loss  of 
Watts  &  S.  200;  Rogers  v.  Green-  a  good  cause  by  an  unexpected  call 
wood,  14  Minn.  333;  Harvey  v.  for  proof,  which  could  easily  have 
Thorpe,  28  Ala.  250;  65  Am.  Dec.  been  obtained,  if  it  had  been  antici- 
344;  Kosenbaum  v.  State,  33  Ala.  362;  pated  that  such  fact  would  be  called 
Central  Branch  R.  R.  Co.  v.  Shoup,  in  question.  This  practice  of  admit- 
28  Kan.  394;  42  Am.  Rep.  163;  Wu-  ting  facts  is  the  more  necessary,  since 
son  v.  Spring,  64  HI.  14.  In  Lewis  v.  the  disuse  of  special  pleadings,  which 
Sumner,  13  Met.  272,  Shaw,  C.  J.,  was  designed,  and  to  some  extent  had 
said:  "The  importance  of  upholding  the  effect,  to  narrow  the  issue  on 
agreements  and  concessions  like  the  record  to  some  one  or  a  few  questions 
present,  between  attorneys  and  coun-  of  fact." 

eel  of   litigating    parties,   is  greater  *  Treadway  v.  Sioux  City  etc.  R.  R. 

than  it  might  seem  at  first   blush,  Co.,  40  Iowa,  526. 

and  is  enhanced  by  our  present  prac-  *  Walden  v.  Bolton,  55  Mo.  405. 

tice.    In  most  cases  of  controverted  4  Weeks  on  Attorneys,  sec.  225. 

facts,  many  facts  are  embraced  in  the  *  Mitchell  v.   Cotten,  3   Fla.   136. 

issue  which  are  not  really  in  dispute  Hasty,  inconsiderate  admissions  made 

between  the  parties;  but  each  must  by  the  attorney  in  the  course  of  a  trial 

be  prepared  to  prove  all  the  facts  do  not  bind  the  client,  though  he  was 

necessary  to  his  own  case,  unless  he  present  and  did  not  dissent:  Davidson 

can   previously  obtain   a  concession  v.  Gifford,  100  N.  C.  18. 

from  the  adverse  party,   in  a  form  e  O'Neil  v.  Glover,  5  Gray,  144. 

which  he  can  rely  upon  at  the  trial  T  Wright  v.  Parks,   10  Iowa,  342; 

It  is  therefore  a  wise,  useful,  and  ben-  Bates  v,  Pike,  9  Wis.  224. 

eficial  practice,  resorted  to  by  those  8  Monson  v.  Hawley,  30  Conn.  51; 

who  are  most  careful  in   preparing  79  Am.  Dec.  233. 

causes  for  trial,  and  a  practice  well  •  Adams  v.  Robinson,  1  Pick.  461; 

deserving  to  be  encouraged  by  the  Ricketson  v.  Compton,  23  CaL   636; 

oourta,  for  the  parties,  by  their  attor-  aHtert  Holbrook's  Case,  5  Cow.  35. 
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duty  to  do  bo  in  a  proper  case)  may  take  an  appeal,1  but 
may  not  agree  that  no  appeal  will  be  taken.1  An  attor- 
ney who  tried  a  cause  below  is  not  authorized  to  appear 
in  the  appellate  court  without  a  new  retainer.8  A  con- 
tract with  an  attorney  to  attend  to  a  suit  in  the  district 
court  alone  does  not  authorize  him,  without  further  au- 
thority, to  take  the  cause  to  the  supreme  court;  nor  can 
he  recover  compensation  for  services  in  the  supreme 
court  without  showing  that  he  was  employed  to  render 
the  service,  or  was  in  some  way  recognized  by  his  client 
as  attorney  in  the  suit.4  An  attorney  cannot  prosecute 
an  appeal  after  his  client  has  settled  the  suit,  although, 
under  a  contract  between  the  attorney  and  client  the 
former  was  to  have  as  his  compensation  part  of  the  land 
recovered,  there  being  no  question  of  an  attorney's  lien 
in  the  case.6  He  may  refer  the  cause  to  arbitration,6  but 
the  client  may  revoke  the  submission  before  it  is  acted 
on.7  The  attorney  cannot  change  the  terms  of  a  submis- 
sion entered  into  by  his  client.8  Formerly  it  was  held 
that  there  must  be  a  case  pending  to  authorize  an  attor- 

1Grosvenor  v.  Danforth,  16  Mass.  Stephens,  17  Ala.  701;  Bates  v.  Vischer, 

74;  Richardson  v.  Talbot,  2  Bibb,  382;  2  Cal.  355;  Wade  v.  Powell,  31  Ga.  1; 

Bach  v.  Ballard,  13  La.  Ann.  487.     A  White  v.  Davidson,  8  Md.  169;  63  Am. 

city  attorney  has  power  to  take  an  Dec.  699;  Pike  v.  Emerson,  5  N.  H. 

appeal  in  behalf  of  the  city:  Connett  393;    22    Am.   Dec.    468;    Wilson  v. 

v.  Chicago,  114  711.  233.  Young,  9  Pa.  St.  101;  Jones  v.  Hor- 

1  People  v.  Mayor,  11  Abb.  Pr.  66;  sey,  4  Md.  306;  59  Am.  Dec.  81;  Til- 
otter,  Pike  v.  Emerson,  5  N.  H.  393;  ton  v.  U.  S.  Life  Ins.  Co.,  8  Daly,  84; 

22  Am.  Dec  468.  Williams  v.  Tracy,  95  Pa.  St.  308; 

*  Covill  v.  Phy,  24  111.  37.  Evars  v.  Kamphaus,  59  Pa.  St.  379; 

*  Hopkins  v.  Mallard,  1  G.  Greene,  North  Whitehall  v.  Keller,  100  Pa.  St. 
117.  105;  45  Am.  Rep.  361 ;  North  Mo.  R.  R. 

6  Lavender  v.  Atkins,  20  Neb.  206.  Co.  v.  Stephens,  36  Mo.  150;  88  Am. 

*Bucklandv.  Conway,  16  Mass.  396;  Dec.  138;  aliter,  Haynes  v.  Wright,  4 

8tokely  v.  Robinson,  34  Pa,  St.  315;  Hayw.  (Tenn.)  313.    In  McGinnis  v. 

Morris  v.  Grier,  76  N.  C.  410;  Lee  v.  Curry,  13  W.  Va.  29,  it  is  held  that 

Grimes,  4  CoL  185;  Talbot  v.  McGee,  an  attorney  cannot  make  an  agreement 

4  T.  B.  Mon.  377;  Scarborough  v.  Rev-  in  yai$  to  refer  his  client's  cause  to 

nolds,  12  Ala.  252;  Coleman  v.  Grubb,  arbitration,  though  he  may  give  such 

23  Pa.  St  393;  Brooks  v.  Durham,  55  consent  in  open  court. 

N.  H.  659;  Jenkins  v.  Gillespie,  10  7  Coleman  v.   Grubb,   23   Pa.    St. 

Smedes  &  M.  31;  48  Am.  Dec.  732;  393. 

Cahill  v.  Benn,  6  Binn.  99;  Smith  v.  8  Jenkins  v.  Gillespie,   10  Smedes 

Bossard,  2  McCord,  406;  Beverly  v.  &  M.  31;  48  Am.  Dec.  732. 
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ney  to  refer,1  but  that  is  probably  not  now  required.2  An 
attorney  retained  to  make  a  motion  to  change  the  place  of 
trial  has  authority  to  consent  to  a  reference  of  the  action.8 
He  may  issue  a  capias  ad  satisfaciendum,  and  arrest  the 
defendant;4  may  sue  out  scire  facias  against  bail.5  He 
has  no  authority  to  assign  or  transfer  to  a  third  person  a 
note  in  his  hands  for  collection,6  nor  a  judgment  obtained 
by  his  client.7  An  attorney  to  whom  a  creditor  confides 
a  discretionary  power  to  collect  a  debt  may  bind  his 
client  by  assenting  to  an  assignment  of  the  debtor's  prop- 
erty for  the  benefit  of  his  creditors.8  He  may  direct  an 
attachment  of  property,  or  on  mesne  process,9  or  discharge 
property  from  such  attachment.10 

§  171.  Implied  Powers  of  Attorneys  (Continued) — Com- 
promise—  Continuance — Contract — Discharge —  Discon- 
tinuance— Employing  Counsel — Error — Executing  Bonds 
— Execution — Guaranty. — Whether  an  attorney  or  coun- 
sel has  a  right  to  compromise  a  cause,  from  his  ordinary 
retainer,  is  a  question  on  which  the  decisions  differ.  In 
England,  after  some  hesitation,11  the  right  has  been  al- 
lowed.12 In  America,  some  courts  hold  that  an  attorney 
has  an  implied  authority  to  compromise  a  suit;13  others 

1  Kyd  on  Awards,  sec.  45;  Jenkins  Am.  Dec.  641;  Mayer  v.  Blease,  4  S.  C. 

v.  Gillespie,  10  Smedes  &  M.  31;  48  10;  Maxwell  v.  Owen,  7  Coldw.  690; 

Am.  Dec.  732.  Fassitt  v.  Middleton,  47  Pa.  St.  214; 

*  See  note  to  Hntchins  v.  Johnson,  86  Am.  Dec.  535. 

30  Am.  Dec.  629.  8  Gordon  v.  Coolidge,  1  Sum.  537. 

*  Tiffany  v.  Lord,  40  How.  Pr.  481.  *  Jenney  v.  Delesdernier,  20  Me.  183; 
4  Hyams  v.  Michel,  3  Rich.  303.  Fairbank  v.  Stanley,  18  Me.  296;  Kirk* 
6  Dearborn  v.   Dearborn,  15  Mass.  sey  v.  Jones,  7  Ala.  622. 

316.  »  Monlton  v.  Bowker,  115  Mass.  36; 

6  Goodfellow  v.  Landis,  36  Mo.  168;  15  Am.  Rep.  72;  Monson  v.  Hawley, 
Annely  v.  De  Sanssure,  12  S.  C.  488;  30  Conn.  51;  79  Am.  Dec.  233;  Benson 
Card   v.    Walbridge,    18   Ohio,   411;  v.  Carr,  73  Me.  76. 

Penniman  v.  Patchin,  5  Vt.  346;  Ter-  n  Swinfen  v.  Swinfen,  24  Beav.  549; 

hune  v.  Colton,  10  N.  J.  Eq.  21;  Rus-  2  De  Gex  &  J.  381. 

sell  v.  Drummond,  6  Ind.  216;  White  "  Strauss  v.  Francis,  LR.1Q.R 

v.  Hildreth,  13  N.  H.  104.  379;  Thomas  v.  Harris,  27  L.  J.  Ex. 

7  Head  v.  Gervais,  Walk.  (Miss.)  353;  Ex  parte  Wenham,  21  Week. 
431;  12  Am.  Dec  577;  Boren  v.  Mc-  Rep.  104. 

Gehee,  6  Port.  432;  31  Am.  Dec.  695;  »  Wieland  v.  White,  109  Mass.  392; 
Wilson  v.  Wadleigh,  36  Me.  496;  Doon  o.  Donaher,  113  Mass.  151;  Pot- 
Campbell's  Appeal,  29  Pa.  St  401;  72    ter  v.  Parsons,  14  Iowa,  286:  Levy  r. 
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that  he  has  not;1  and  in  any  event  the  power  cannot  exist 
after  judgment*  or  award,8  or  against  the  consent  of  the 

Brown,  56  Miss.  83;  Bonney  v.  Mor-  to  compromise  the  action  in  which  he 
-ri!l,  57  Me.  386;  People  v.  Quick,  92  is  retained,  provided  he  acts  bona  Me 
I1L  580;  Jeffries  v.  New  York  Mat.  and  reasonably,  and  does  not  violate 
Life  Ins.  Co.,  110  U.  S.  305.  In  De  the  positive  instructions  of  his  client, 
Louis  v.  Meek,  2  G.  Greene,  56, 50  Am.  and  that  the  compromise  will  bind  the 
Dec.  491,  it  is  said  that  equity  is  dia-  client,  even  if  he  does  violate  instruc- 
inclined  to  disturb  a  compromise  made  tions,  unless  the  violation  is  known  to 
by  an  attorney  unless  it  works  injus-  the  adverse  party:  Swinfen  v.  Swin- 
tice,  and  is  injurious  to  his  client.  In  fen,  18  Com.  B.  485;  Swinfen  v.  Lord 
Whipple  v.  Whitman,  13  R.  I.  512,  43  Chelmsford,  5  Hurl.  &  N.  890;  Cham- 
Am.  Kep.  42,  a  fair  compromise  made  bers  v.  Mason,  5  Com.  B.,  N.  S.,  59; 
with  the  assent  of  the  party  in  inter-  Chown  v.  Parrott,  14  Com.  B.,  N.  S., 
est,  though  without  the  knowledge  of  74;  Prestwich  v.  Poley,  18  Com.  B., 
the  plaintiff  of  record,  was  upheld,  N.  S.,  806;  Fray  v.  Voules,  1  El.  &  E. 
though  the  court  ruled  that  an  at-  839;  Butler  v.  Knight,  L.  R.  2  Ex. 
torney  had  no  implied  authority  to  109;  Thomas  v.  Harris,  27  L.  J.,  N.  S., 
compromise.  "The  decisions,"  said  Ex.  353;  In  re  Wood,  Ex  parte  Wen- 
Durfee,  C.  J.,  "  on  the  power  of  an  ham,  21  Week.  Rep.  104.  The  reason 
attorney  to  compromise  are  contradic-  is,  the  attorney,  within  the  scope  of 
tory.  In  England,  however,  the  doc-  his  retainer,  is  considered  the  general 
trine  established  by  the  later  cases,  agent  of  the  client.  And  it  is  strongly 
after  some  vacillation,  is,  that  the  attor-  argued  in  support  of  the  power  that  it 
ney  has  power  by  virtue  of  his  retainer  ought  to  be  upheld,  both  as  a  matter 

1  Smith  v.  Dickson,   3  Met.   (Ky.)  Fritchey  v.  Bosley,  56  Md.  94;  David- 

438;  Mandevflle  v.  Reynolds,  68  N.  Y.  son  v.  Rosier,  23  Mo.  387;  Shaw  v. 

528;  Vail  v.  Jackson,  15  Vt  314;  Der-  Kidder,  2  How.  Pr.  244;  Barrett  v. 

wort  r.  Loomer,  21  Conn.  245;  Pick-  Railroad  Co.,  45  N.  Y.  628;  Hamrick 

ett  v.  Merchants'  Bank,  32  Ark.  346;  v.  Coombs,  14  Neb.  381;  Filby  v.  Mil- 

Holker  r.  Parker,  7  Cranch,  452;  Hus-  ler,  25  Pa.  St.  264;  Treasurers  v.  Mc- 

tonr.  Mitchell,  14  Serg.  &  R.  307;  16  Doweil,  1  Hill  (S.  C),  184;  26  Am. 

Am.  Dec.  506;  Stokely  v.  Robinson,  Dec.   166;  Pierce  v.   Brown,   8  Biss. 

34  Pa.  St.  315;  Preston  v.   Hill,  50  534;  North  Missouri  R.  R.  Co.  v.  Ste- 

CaL  43;   19  Am.  Rep.  647;  Fitch  v.  phens,  36  Mo.  150;  88  Am.  Dec.  138; 

Scott,    3  How.  (Miss.)  314;  34  Am.  Wetherbee  v.  Fitch,  117  111.  67;  Eaton 

Dec   86;  Granger  v.   Batchelder,  54  v.  Knowles,  61  Mich.  626.     In  Texas, 

Vt.  248;  41  Am.  Rep.  846;  Black  v.  it  is  said  that  although   strictly  an 

Rogers,  75  Mo.  441;  Mover.  Cogdell,  attorney  has  not  authority,  as  such, 

69  N.   C.   93;    Adams  v.  Roller,   35  to  compromise  a  claim,  yet  the  court 

Tex.  711;  Maddux  v.  Bevan,  39  Md.  will  only  interfere  where  the   com- 

485;  Walden  v.  Bolton,  55  Mo.  405;  promise    was    clearly    unreasonable, 

Spears  v.   Ledergerber,  56  Mo.  465;  and  the  client  entirely  blameless  and 

Wadhams  v.   Gay,  73  111.  415;   Am.  free  from  laches:  Roller  v. Wooldridge, 

brose  v.  McDonald,  53  Cal.  28;  House-  46    Tex.    485.      The    same    view    is 

nick  v.  Miller,  93  Pa.  St.  514;  Isaacs  taken  in  Holker  v.  Parker,  7  Cranch, 

«.  Zugsmith,  103  Pa.  St.  77;  Whipple  436. 

v.  Whitman,    13  R.  I.  512;  43  Am.  *  Weeks  on  Attorneys,  sec.  231,  cit- 

Rep.  42;  Mackey  v.  Adair,  99  Pa.  St.  ing  Jones  v.  Ransom,  3  Ind.  327;  Jen- 

143;  North  Whitehall  v.  Keller,  100  kins  v.  Gillespie,  10  Smedes  &  M.  31; 

Pa.  St  105;  45  Am.  Rep.  361;  Robin-  48  Am.  Dec.  732;  Pendexter  v.  Ver- 

son  v.  Murphy,  69  Ala.  543;  Miller  v.  non,  9  Humph.  84;  Wilson  v.  Jennings, 

Lane,  13  111.  App.  648;  Whittington  3  Ohio  St.  528. 

v.  Ross,  8  111.  App.  234;  De  Louis  v.  8  Township  of  North  Whitehall  v. 

Meek,  2  G.  Greene,  55;  50  Am.  Dec.  Keller,  100  Fa.  St  105;  45  Am.  Rep. 

491;  Stuck  v.  Reese,  15  Iowa,   122;  3G1. 
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client.1  In  Indiana  it  is  said  that  in  extraordinary  cases 
where  delay  might  prove  injurious,  and  there  is  no  oppor- 
tunity for  communication  between  an  attorney  and  his  cli- 
ent, the  former  may  compromise  a  claim  without  special 
authority.2  In  a  number  of  cases  the  courts,  while  recog- 
nizing the  principle  that  the  attorney  has  no  implied  au- 
thority to  compromise,  have  refused  to  set  aside  such 
compromises  when  fair  and  judicious,  and  not  to  the  in- 

of  public  policy  and  for  the  good  of  at  bar  there  are  several  reasons  why 
the  client,  inasmuch  as  the  attorney  the  court  should  not  disturb  the  com- 
generally  knows  vastly  better  than  the  promise.  The  compromise  was  in 
client  whether  it  is  better  to  risk  the  itself  fair  and  reasonable,  if  not  emi- 
trial  of  the  suit  or  to  compromise  it,  nently  advantageous.  We  mention 
and  is  often  called  upon  to  do  the  one  this  rather  as  a  favorable  feature  than 
or  the  other  suddenly  in  the  absence  of  as  an  absolute  reason  for  upholding 
the  client:  See  Wharton  on  Agency,  the  compromise,  since  a  party  who 
sec.  590.  The  English  doctrine  finds  prefers  litigation  to  settlement  is  gen- 
support  in  a  few  American  cases:  erally  entitled  to  enjoy  his  preference: 
Wieland  v.  White,  109  Mass.  392;  Fray  v.  Voules,  1  EL  &  E.  839.  The 
Potter  v.  Parsons,  14  Iowa,  286;  case  here,  however,  was  peculiar  in 
Holmes  v.  Rodgers,  13  Gal.  191;  North  its  circumstances.  The  plaintiff  was 
Missouri  R.  H.  Co.  v.  Stephens,  36  suing,  not  for  himself,  but  as  trustee 
Mo.  150;  88  Am.  Dec.  138;  Reinholdt  for  his  wife.  She  was  the  real  owner, 
v.  Alberti,  1  Binn.  469;  but  the  main  so  to  speak,  of  the  lawsuit.  Under 
current  of  decision  in  this  county  runs  our  statute  (Gen.  Stat.  R.  I.,  c  152, 
powerfully  against  it:  Weeks  on  At-  sec.  6),  she  might,  for  aught  we  can  see, 
torneys  at  Law,  sec.  228;  Ambrose  v.  have  assigned  for  valuable  considera- 
McDonald,  53  Cal.  28;  Preston  v.  Hill,  tion  her  equitable  or  beneficial  interest 
50  Cal.  43;  19  Am.  Rep.  647;  Levy  v.  in  the  suit,  or  in  the  debt  sued  for, 
Brown,  56  Miss.  83;  Picket  v.  Mer-  absolutely  and  without  joinder  with 
chants'  Nat.  Bank  of  Memphis,  32  her  husband,  to  some  third  person,  or 
Ark.  346;  Walden  v.  Bolton,  55  Mo.  even  to  the  defendant  himself.  But  if 
405;  Mandeville  v.  Reynolds,  68  N.  Y.  she  had  the  right  to  do  this,  we  do  not 
528;  Wadhams  v.  Gay,  73  111.  415;  see  why  she  had  not  also  the  right,  in 
People  v.  Quick,  92  HL  580.  The  the  absence  of  her  husband,  acting 
American  courts,  however,  show  a  under  the  advice  of  trustworthy 
leaning  in  favor  of  such  compromises,  friends,  to  enter  into  a  fair  and  rea- 
when  fairly  made,  and  readily  uphold  sonable  compromise  of  the  suit.  To 
them  if  they  can  find  grounds  on  hold  that  the  husband  might  arbi- 
which  to  do  so.  'Although,'  says  trarily  reject  a  compromise  which  she 
Chief  Justice  Marshall,  in  fiolker  v.  desired,  would  be  to  put  her  corn- 
Parker,  7  Cranch,  436,  452,  '  an  attor-  pletelv  at  his  mercy.  It  seems  to  us 
ney  at  law  merely  as  such  has,  strictly  that  the  most  which  he  could  require, 
speaking,  no  right  to  make  a  com-  considering  his  purely  titular  relation 
promise,  yet  a  court  would  be  disin-  to  the  suit,  would  be  indemnity  for 
clined  to  disturb  one  which  was  not  his  costs  and  expenses  as  trustee, 
so  unreasonable  in  itself  as  to  be  ex-  which,  in  the  case  here,  he  seems  to 
claimed  against  by  all,  and  to  create  have  substantially  got  in  the  settle- 
an  impression  that  the  j  udgment  of  the  ment. " 

attorney  has  been  imposed  on  or  not  1  Preston  v.  Hill,  50  Cal.  43;  19  Am. 

fairly  exercised.'    See  also  Roller  v.  Rep.  647. 

Wooldridge,  46  Tex.  485;  Potter  v.  *  Union  Mut.  life  Ins.  Co.  *  Bu- 

Parsons,  14  Iowa,  286.    In  the  case  chanan.  100  Ind.  63. 


285  AUTHORITY  AND  POWERS  OP  ATTORNEY.  g  171 

jury  of  the  client.1    An  attorney  employed  to  obtain  pos- 
session of  real  estate  by  legal  proceedings  cannot  bind 
his  principal  by  an  agreement  to  pay  a  sum  of  money  for 
the  possession.1    If  orders  be  given  by  the  creditor  to  an 
attorney,  "to  obtain  immediate  security"  for  a  demand, 
the  whole  manner  of  doing  it  is  left  in  the  discretion  of 
the  attorney,  and  the  creditor  is  bound  by  his  acts.8    An 
attorney  who  is  a  director  in  a  railroad  company,  and  is 
openly  employed  to  prosecute  a  suit  against  the  road,  may 
compromise  the  suit  and  recover  his  fees  for  legal  services 
in  the  case.4    Where  an  attorney  compromises  his  client's 
claim  without  express  authority,  the  client  may  ignore 
such  settlement  and  recover  from  the  adverse  party  the 
full  amount  of  his  demand.6    He  has  authority  to  agree 
to  a  continuance.6    He  cannot  contract  for  the  sale  of 
land,7  nor  to  refund  money  overpaid,8  nor  can  he  contract 
generally  as  to  the  subject  of  the  litigation.9    An  attor- 
ney has  no  authority,  by  virtue  of  his  employment  as 
such,  to  instruct  a  sheriff  to  conduct  a  business,  such  as  a 
restaurant,  upon  which  an  attachment  has  been  levied, 
and  thereby  bind  his  client  for  the  expenses  incurred.10 
He  cannot  discharge  the  debt  without  satisfaction.11    He 
may  dismiss  or  discontinue  an  action;12  or  agree  to  a  non- 
suit.13   He  has  no  authority  to  enter  a  retratiz.1*    In  an 

1  Whipple  v.  Whitman,  13  R.  1. 512;  "  Alexander  v.  Denaveaux,  63  Cal. 

43  Am.  Rep.  42;  Williams  v.  Nolan,  063. 

58  Tex.  708;  Black  v.  Rogers,  75  Mo.  "  Kellogg  v.  Gilbert,  10  Johns.  220; 

441.  6  Am.  Dec.  335;  Simonton  v.  Barrell, 

*  Stack  v.  Reese,  15  Iowa,  122.  21  Wend.  362. 

*  Rice  v.  Wilkins,  21  Me.  558.  "  Gailard   v.   Smart,  6  Cow.   385; 

*  Christie  v.  Sawyer,  44  N.  H.  298.  McLeran  v.  McNamara,  55  Cal.  508; 

*  Jones  v.  Inness,  32  Kan.  177.  Paxton  v.  Cobb,  2  La.  137;  Rogers  v. 

*  Weeks  on  Attorneys,  sec.  236;  bat  Greenwood,  14  Minn.  333.  An  attor- 
not  to  agree  with  other  attorneys  not  ney  for  the  defendant  in  an  action  in 
to  try  caase8  daring  a  particular  time:  ejectment  has  authority  to  bind  his 
Robert  v.  Commercial  Bank,  13  La.  client  by  a  stipulation  to  dismiss  a  de- 
528;  33  Am.  Dec.  570.  mand  by  defendant,  under  the  statute, 

1  Burkhardt  v.  Schmidt,  10  Phila.  for  a  Becond  trial:  Bray  v.  Dobeney, 

118.  Minn.,  1888. 

8  Ireland  t>.  Todd,  36  Me.  149.  ""Lynch  v.  Cowell,  12  L.  T.  648. 

•Annely  v.  De  Sauasure,  12  S.  C.  u  Lambert  v.  Sandford,  2  Blackf. 

488.  137;  18  Am.  Deo.  140. 
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action  against  a  married  woman,  the  court  will  not  sanc- 
tion an  order  of  discontinuance,  entered  on  the  plaintiff's 
consent,  without  the  knowledge  of  the  defendant's  coun- 
sel; for  the  court  is  called  upon  to  protect  her  and  her 
counsel  and  attorney  from  such  consent.1  He  cannot 
employ  counsel,1  nor  pledge  his  client's  credit  for  fees.* 
He  may  order  briefs  printed  at  the  client's  expense.4  He 
has  power  to  bring  a  writ  of  error  to  revise  a  judgment.5 
He  may  execute  a  recognizance  on  appeal.*  But  it  has  been 
held  that  he  has  no  authority  to  indemnify  a  person  who 
becomes  a  surety  on  an  injunction  bond,7  or  to  execute  a 
replevin  bond.8  He  may  sue  out  an  execution  or  an 
alias  execution,9  and  control  the  execution.10  He  has  no 
authority  to  stay  an  execution."  An  attorney  who  is  em- 
ployed to  prosecute  a  suit  for  the  collection  of  a  claim 
has  implied  authority  to  sign,  in  his  client's  name,  an 
agreement  to  indemnify  the  sheriff  for  a  levy  on  exe- 
cution.12 An  attorney,  though  authorized,  is  not  bound 
to  receive  money  collected  for  his  client  on  execution.1* 
He  may  give  an  officer  indemnity  for  serving  an  execu- 
tion.14 He  may  not  bind  his  client  to  indemnify  a  third 
party  who  has  become  his  security  in  an  injunction  suit.1* 
He  cannot  indorse  a  note  left  with  him  for  collection.1* 

§  172.    Implied   Powers  of  Attorney   (Continued)  — 
Judgment  —  Payment. — He  may  confess  or  agree  to  con- 

1  McKenzie  t>.  Rhodes,  13  Abb.  Pr.        8  Narragangua  Prop,  «.  Wentworth, 

837;  21  How.  Pr.  467.  36  Me.  339. 

a  Unless  the  client  be  absent:  Briggs       •  Cheever  v.  Mirrick,  2  N.  H.  376. 
v.  Georgia,  10  Vt.  68;  but  see  Rogers        »  Read  v.  French,  28  N.  Y.  293. 
9.  McKenzie,  81  N.  C.  164.  n  Reynolds  v.  Ingersoll,  11  Smedes 

8  Mostyn  v.  Mostyn,  L.  R.  6  Ch.  &  M.  249;  49  Am.  Dec.  67;  contra* 

467.  Albertson  v.  Goldsby,  28  Ala,  711;  66 

*  Weisse  v.  New  Orleans,   10  La.  Am.  Dec.  380. 

Ann.  46;  Williamson-Stewart  Paper  "Schoregget;.  Gordon,  29  Minn.  367. 

Co.  v.  Bosbyshell,  14  Mo.  App.  634.  »  Poole  v.  Gist,  4  McCord,  259. 

6  Grosvenor  v.  Danforth,  16  Mass.  «  Clark  v.  Randall,  9  Wis.  135;  76 
74.  Am.  Dec.  252. 

•  Adams  v.  Robinson,  1  Pick.  462;  »  White  v.  Davidson,  8  Md.  169;  63 
but  see  Ex  parte  Holbrook,  6  Cow.  35;  Am.  Dec.  699. 

Clark  v.  Courser,  29  N.  H.  170.  "  Child  v.  Eureka  Powder  Works, 

7  White  v.  Davidson,  8  Md.  169;  63    44  N.  H.  354;  White  v.  Hildreth,  13 
Am.  Dec  699.  N.  H.  104> 
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fess  judgment.1    Where   one  was  arrested  on  a  charge 
of  violating  a  city  ordinance,  gave  an   invalid  recog- 
nizance in  three  hundred  dollars  to  appear  for  trial,  hut 
failed  to  appear,  and  money  to  that  amount,  taken  from 
him  by  the  arresting  officer,  was  placed  in  the  hands  of 
the  city  attorney,  it  was  held  that  an  attorney  merely  re- 
tained in  the  defense  had  no  authority  to  direct  that  the 
money  be  paid  into  the  city  treasury.2    He  may  receive 
payment  of  a  judgment,3  or  give  a  receipt  for  money  due;4 
receive  payment  of  a  debt  due  the  client,6  or  receive  part 
payment.*    The  employment  of  an  attorney  at  law  to 
examine  the  title  to  lands  on  which  a  mortgage  loan  is 
about  to  be  made  does  not  authorize  him  to  receive,  as 
agent  of  the  proposed  lender,  bis  employer,  money  from 
the  borrower,  to  be  used  in  satisfying  prior  liens.     His 
duty  extends  only  to  ascertaining  and  reporting  the  liens. 
If  the  borrower  furnishes  him  with  money  to  pay  them, 
and  he  misapplies  it,  the  employer  is  not  liable.7    A  so- 
licitor or  agent  who  is  employed  to  procure  the  assign- 
ment of  a  bond  and  mortgage,  or  to  invest  money  upon 

1  Denton  v.  Noyes,  6  Johns.  298;  5  Scott,  21  Ark.  396;  Erwin  v.  Blake,  8 
Am.  Dec.  237;  Lyon  r.  Williams,  42  Pet.  17;  Yoakum  v.  Tilden,  3  W.  Va. 
Ga,  168;  Thompson  v.  Pershing,  86  167;  100  Am.  Deo.  738;  Harper  v. 
Lad.  303;  Potter  v.  Parsons,  14  Iowa,  Harvey,  4  W.  Va.  539. 

286;  Farmers'  Bank  v.  Sprigg,  11  M<L  *  Yoakum  v.  Tilden,  3  W.  Va,  167; 

389;  Holmes  v.  Rogers,  13  CaL  191;  100  Am.  Deo.  738;  Miller  v.  Scott,  21 

Jones   v.   Williamson,   5    Cold.    371;  Ark.  396. 

contra,  Edwards  v.  Edwards,  29  La.  6  Yates  v.  Freckleton,  2  Doug.  623; 

Ann.  597;  People  v.  Lamborn,  2  111.  Langdon  v.  Potter,  13  Mass.  319;  Ely 

123;  Wadhams  v.  Gay,  73  I1L  415;  v.  Harvey,  6  Bush,  620;  Carroll  Co.  v. 

Pfister  v.  Wade,  69  CaL  133.  Cheatham,  48  Mo.  385;  Ruckman  v. 

2  Bloomington  v.  Heiland,  67  111.  278.  Allwood,  44  HI.  183;  Miller  v.  Scott, 

3  Johnson  v.  Gibbons,  27  Gratt.  632;  21  Ark.  396;  McCarver  v.  Nealey,  1  G. 
Fnzier  v.  Parks,  56  Ala.  363;  Langdon  Greene,  360;  Gray  v.  Wass,  1  Me.  257; 
v.  Potter,  13  Mass.  320;  Wilflon  v.  Branch  w.  Burnley,  1  Call,  147;  Megary 
Stokes,  4  Munf.  455;  Brackett  v.  Nor-  v.  Funtis,  5  Sand.  376;  Ducett  v.  Clin- 
ton, 4  Conn.  517;  10  Am.  Dec.  179;  ningham,  39  Me.  386;  Erwin  v.  Blake, 
Carroll  Co.  v.  Cheatham,  48  Mo.  385;  8  Pet.  18;  Patten  v.  Fullerton,  27  Me. 
Conway  Co.  v.  little  Rock  R.  R.  Co.,  58;  State  v.  Hawkins,  28  Mo.  366; 
39  Ark.  50;  Wycoff  v.  Bergen,  1  N.  Varley  v.  Garrad,  2  Dowl.  Pr.  490; 
J.  L.  214;  McCarver  v.  Nealey,  1  G.  Hudson  v.  Johnson,  1  Wash.  (Va.)  9; 
Greene,  360;  State  v.  Hawkins,  28  Carroll  Co.  v.  Cheatham,  43  Mo.  3S5; 
Mo.  366;  Ely  v.  Harvey,  6  Bush,  620;  Jackson  v.  Mayor,  78  Ga.  343. 
McDonald  v.  Todd,  1  Grant  Cas.  17;  *  Pickett  v.  Bates,  3  La.  Ann.  627. 
Branch  v.  Burnley,  1  Call,  147;  Rogers  7  Joseph  thai  v.  Heyman,  2  Abb.  N. 
v.  McKenzie,  81  N.  C.  164;  Miller  v.  C.  22. 
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such  securities,  is  not  thereby  authorized  to  receive  either 
the  principal  or  interest,  where  his  client  or  constituent 
takes  and  retains  the  possession  of  the  securities.1  He 
may  not  receive  payment  in  anything  but  lawful  money.* 
He  cannot  take  depreciated  money;3  as  confederate  notes.4 
He  cannot  take  real  estate,6  nor  other  securities,6  nor 
a  bond,7  nor  county  warrants/  nor  notes  of  third  per- 
sons,9 nor  a  draft  on  a  third  person,10  nor  an  assignment 
of  another  judgment.11  Although,  as  a  general  rule,  where 
a  note  has  been  left  with  an  attorney  with  authority  to 
receive  payment  thereof,  payments  made  to  such  attor- 

1  Williams  t>.  Walker,  2  Sand.  Ch.  Alspaugh  v.  Jones,  64  N.  C.  29;  Bailey 

325.  v.  Bagley,  19  La.  Ann.  172;  Davis  r. 

*  Kent  v.  Ricards,  3  Md.  Ch.  392;  Lee,  20  La.  Ann.  248.  Unless  from 
Campbell  v.  Bagley,  19  La.  Ann.  172;  the  situation  of  the  parties  assent  to 
Wright  v.  Daily,  26  Tex.  730;  Clark  v.  the  receipt  of  such  money  may  bepre- 
Kingsland,  1  Smedes  &  M.  248;  Nolan  sumed:  Ellis  v.  Heptinstall,  8  W.  Va. 
v.  Jackson,  16  III.  272;  Lawson  o.  Bet-  388. 

tison,  12  Ark.  408;  Walker  v.  Scott,  13  ft  Huston  v.  Mitchell,  14  Serg.  &  B. 
Ark.644;  West*.  Ball,  12  Ala.  340;  Mil-  307;  16  Am.  Dec  606;  Stackhouse  v. 
ler  v.  Edmonston,  8  Blackf.  291;  Com-  O'Hara,  14  Pa.  St.  88,  the  court  say- 
missioners  v.  Rose,  1  Desaus.  Eq.  469;  ing:  "  The  limitations  as  to  his  author- 
Huston  v.  Mitchell  14  Serg.  &  R.  307;  ity  imposed  on  him  by  the  law  relate 
16  Am.  Dec.  606;  Wilkinson  v.  Hollo-  generally  to  compromises,  such  as  sub- 
way, 7  Leigh,  277;  Givens  v.  Briscoe,  stituting  one  thing  for  another,  as  land 
3  J.  J.  Marsh.  529;  Trumbull  v.  Nich-  for  money,  or  to  acts  after  judgment, 
olson,  27  HI.  149;  Maddux  v.,  Bevan,  These  are  without  the  range  of  that 
39  Md.  493;  Moye  v.  Cogdell,  69  N.  C.  professional  learning  and  skill  which 
93;  Wiley  v.  Mahood,  10  W.  Va.  206;  constituted  in  fact  trie  groundwork  of 
Kent  v.  Chapman,  18  W.  Va.  485;  Mc-  the  relation  of  counsel  and  client. M 
Carver  v.  Nealey,  1  G.  Greene,  360;  •  Walker  v.  Scott,  13  Ark.  634. 
Perkins  v.  Grant,  2  La.  Ann.  328;  T  Maddux  v.  Bevan,  39  Md.  486; 
Lord  v.  Burbank,  18  Me.  178;  Baldwin  Smock  v.  Dade,  0  Band.  639;  16  Am. 
v.  Merrill,  8  Humph.  132;  Lewis  v.  Dec  780;  Kirk  t>.  Glover,  5  Stew.  &  P. 
Woodruff,  15  How.  Pr.  539;  Pendexter  34a 

v.  Vernon,   9  Humph.  84;  Bigley  v.  8  Herriman  v.  Shotnon,  24  Kan.  387; 

Toy,  68  Iowa,  687.     (In  Livingston  v.  36  Am.  Bep.  261. 

Radclif£  6  Barb.  201,  it  was  held  that  •  Jones  v.  Ransom,  3  Ind.  327;  Jeter 

he  might  take  part  in  money  and  part  v.   Haviland,    24   Ga.   252;    Cook   9* 

in  a  good  short  note.)    Herriman  v.  Bloodgood,   7  Ala.   683;  Langdon  tf. 

Shomon,  24  Kan.  387;  36  Am.  Rep.  Potter,  13  Mass.  319;  Garvin  v.  Low- 

261.     An  attorney  employed  to  collect  rey,  7  Smedes  &  M.  24;  Miller  «.  Kd- 

a  note  has  no  implied  authority  to  ac-  monston,  8  Blackf.  291. 

cept  wood  in  payment  thereof:  Pitkin  "  Moye  v.  Cogdell,  69N.C.  93;  Drain 

v.  Harris,  23  Mich.  617.  v.  Doggett,  41  Iowa,  682;  Graydon  t*. 

*  Trumbull  v.  Nicholson,  27  HL  149;  Patterson,  12  Iowa,  256.  He  may  ac- 
West  v.  Ball,  12  Ala.  340;  Chapman  v.  cept  as  payment  a  check  which  is  duly 
Cowles,  41  Ala.  103;  91  Am.  Dec  606;  paid  by  a  bank  on  which  it  is  drawn: 
Davis  v.  Lee,  20  La.  Ann.  248;  Law-  Harbach  v.  Colvin,  73  Iowa,  638. 

son  v.  Bettison,  12  Ark.  401.  "  Clark  r.  Kingaland,  1  Smedes  * 

*  Harper  «.  Harvey,  4  W.  Va.  539;    M.  248. 
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ney  in  specific  articles,  instead  of  money,  would  not 
be  good  payments  and  binding  on  the  principal,  yet  if 
one  of  such  payments,  so  made  to  the  attorney,  is  received 
by  the  principal,  and  the  note  is  still  suffered  to  remain 
in  the  hands  of  the  attorney,  and  no  objection  is  made 
either  to  the  attorney  or  to  the  debtor,  such  payments 
would  go  in  discharge  of  the  note  in  the  same  way  as  if 
they  had  been  made  in  money.1  He  may  not  receive 
payment  after  the  relation  of  attorney  and  client  has 
ceased,2  or  after  notice  by  the  client  to  the  debtor  not  to 
pay  him.8  A  solicitor  in  chancery  has  no  authority  by 
virtue  of  his  position  to  assign  a  decree  obtained  for  his 
client  for  less  than  the  full  amount.4  A  fraudulent  re- 
ceipt for  the  amount  of  a  judgment  in  favor  of  his  client 
is  not  binding  on  the  latter.6  Under  a  general  authority 
to  collect  debts  by  suit,  and  to  appear  in  and  defend  actions, 
he  may  not  bid  for  his  principal  at  a  sheriff's  sale  of  land 
mortgaged  to  the  principal.6  He  is  merely  agent  of  his 
client,  and  the  title  to  the  property  which  he  collects  is  in 
the  client,  and  not  in  him.7 

Illustrations. — An  order  of  condemnation  of  a  water  right 
was  rendered,  conditioned  upon  the  payment  within  a  year  of 
the  damages  found.  Held,  that  a  payment  to  the  attorney  who 
conducted  the  proceedings  did  not  bind  the  client,  the  attor- 
ney's authority  ending  with  the  termination  of  the  proceedings: 
Test  v.  Larsh,  98  Ind.  301.  A  person  places  a  note  in  the  hands 
of  an  attorney  for  collection,  and  takes  from  him  a  receipt  for  it 
in  his  own  name,  but  does  not  claim  it  as  his  own,  nor  any  lien 
upon  it,  and  the  note  itself  is  payable  to  a  third  person,  and 
not  indorsed.  Held,  that  a  payment  by  the  attorney  of  the 
proceeds  of  the  note  to  the  payee  will  discharge  him  from  all 
liability  to  the  person  who  placed  the  note  in  his  hands:  Peck 
v.  Wallace,  19  Ala.  219.  A  warrant  for  the  payment  of  public 
money  is  properly  issued  to  A,  or  hiB  attorney,  and  the  attorney 
sells  it  to  one  who  buys  it  in  good  faith.    Held,  that  such  buyer 

1  Patten  v.   Fnllerton,  27  Me.   58;        » Chalfants  v.  Martin,  25  W.  Va, 

&  Baldwin  v.  Merrill,  8  Humph.  132.  394. 

*  Rnckman  v.  Alwood,  44  UL  183.  6  Fife  v.  Bohlen,  22  Fed.  Rep.  878. 

*  Weist  v.  Lee,  3  Yeates,  47.  7  Cotton  v.  Sharpetein,  14  Wis.  226; 
«  Rice  v.  Troup,  62  Miss.  186.  80  Am.  Deo.  774. 
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is  not  liable  to  A:  McCloskey  v.  Svtro,  64  Cal.  485.  An  attor- 
ney recovered  judgment  on  his  principal's  claim  given  him  to 
collect.  Held,  that  he  could  not,  without  express  authority, 
waive  his  client's  judgment  lien  by  filing  the  claim  in  proceed- 
ings for  a  distribution  of  the  proceeds  of  a  sale  of  the  debtor's 
property  under  a  deed  of  trust:  Horsey  v.  Chew,  65  Md.  555. 

§  173.  Implied  Powers  of  Attorneys  (Continued) — 
Process — Purchase — Eelease — Sell — Set-off — Sue — Sup- 
plementary Proceedings  —  Waivers  and  Releases.  —  He 

cannot  direct  a  levy  of  goods  upon  process,1  or  accept 
service  of  a  summons  on  his  client.8  He  has  no  author- 
ity to  admit  service  of  the  original  summons  which  com- 
mences the  action.*  He  may  buy  in  his  client's  property 
at  a  sheriff's  sale.4  He  has  no  power,  virtute  officii,  to  pur- 
chase for  his  client  at  a  judicial  sale  land  sold  under  a 
mortgage  held  by  the  client.6  An  attorney  to  collect  a 
demand  has  no  authority  to  release  a  surety  thereon  with- 
out satisfaction,6  nor  the  indorser  of  a  note.7  He  has  no 
power  to  release  or  discharge  his  client's  claim,  or  a  judg- 
ment obtained  by  him,  without  payment.8  He  cannot  sell 
or  assign  a  judgment  of  his  client,9  or  sell  notes  .left  with 
him  for  collection,10  or  other  claims,11  or  transfer  notes  left 

1  Averill  v.  Williams,  4  Denio,  295;  7  Watts,  S3;  Tankersley  v.  Anderson, 

47  Am.  Dec  252;  and  indemnify  the  4  Desans.  Bq.  44;  Been  v.  Hendrick- 

officer  making  it  therefor:  Clark  v.  son,  45  N.  Y.  665;  Mandeville  v.  Rey* 

Randall,  9  Wis.  135;  76  Am.  Dec.  252.  nolds,  68  K.  T.  528;  Carstens  v.  Barn- 

»  Reed  v.  Reed,  19  S.  C.  548;  Starr  storf,  11  Abb.  Pr.,  N.  8.,  442;  Gilliland 

v.  Hall,  87  N.  C.  381.  v.  Gasqne,  6  S.  C.  406. 

8  Masterson  v.  Le  Claire,  4  Minn.  *  Maxwell  v.   Owen,   7  Cold.   630; 

163;  Starr  v.  Hall,  87  N.  C.  381;  Reed  Baldwin  v.  Merrill,  8  Humph.  139; 

.v.  Reed,  19  S.  C.  548.  Campbell's  Appeal,  29  Pa.  St.  401;  72 

*  Fabell  v.  Boyken,  55  Ala.  383;  Am.  Dec  641?  Rowland  v.  State,  58 
^contra,  Beardsley  v.  Root,  11  Johns.  Pa.  St  196;  Mayer  v.  Blease,  4  Rich. 
464;  6  Am.  Dec.  386;  Averill  v.  Wil-  10;  Head  v.  Gervais,  Walk.  (Miss.) 
liams,  4  Denio,  295;  47  Am.  Dec.  253.  431;  12  Am.  Dec.  577;  Fassitt  v.  Mid- 

6  Savery  v.  Sypher,  6  Wall.  157.  dleton,  47  Pa.  St.  214;  86  Am.  Dec 

•  Givens  v.  Briscoe,  3  J.  J.  Marsh.  535;  Clark  v.  Kingsland,  1  Smedea  & 
529;  Savings  Inst.  v.  Chinn,  7  Bush,  M.  256;  Wilson  v.  Wadleigh,  36  Me. 
539;  Stoll  t>.  Sheldon,  13  Neb.  207.  496;  Boren  v.  McGehee,  6  Port  432; 

7  Varnnm  v.  Bellamy,  4  McLean,  87;    31  Am.  Dec  695. 

East  River  Bank  v.  Kennedy,  9  Bosw.  I0  Goodfellow  v.  Landis,  36  Mo.  168, 

543.  "  Card  v.  Walbridge,  18  Ohio,  411; 

8  Harrow  v.  Farrow,  7  B.  Mon.  126;  Penniman  v.  Patchin,  5  Vt.  346;  Row- 
45  Am.  Dec  60;  Chambers  v.  Miller,  land  v.  State,  58  Pa.  St  196, 
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with  him  for  collection.1  He  cannot  set  off  a  debt  due  to 
his  client  against  a  debt  due  from  him  to  the  debtor.1  He 
may  bring  a  new  suit  after  being  nonsuited,8  or  restore 
an  action  after  a  non  pros.4  He  has  power  to  institute 
supplementary  proceedings,  and  procure  the  appointment 
of  a  receiver,*  but  not  to  commence  an  action  in  the  name 
of  a  receiver  against  a  third  person  to  set  aside  a  convey- 
ance from  the  judgment  debtor.6  He  cannot  begin  supple- 
mentary proceedings  in  the  name  of  a  deceased  plaintiff, 
for  whom,  in  his  lifetime,  he  recovered  judgment.7 

He  may  waive  objections  to  the  form  of  a  writ,8  agree 
to  postpone  execution  on  his  judgment,9  waive  objections 
to  evidence,10  waive  notices  and  give  extensions  of  time 
to  file  papers,11  waive  verification  of  papers  by  affidavit,1* 
objections  to  interrogatories,13  informalities,  and  irregu- 
larities generally.14  He  may  release,  before  judgment,  an 
attachment  of  real  estate.15  He  cannot  release  a  judgment 
on  payment  of  a  less  sum  than  it  is  entered  for,16  nor  re- 
lease sureties  upon  the  claim  of  his  client,17  nor  give  up 
his  client's  securities  without  payment,16  nor  release  the 

1  Russell  v.  Drummond,  0  Ind.  216;  "Lewis  v.  damage,   1  Pick.   347; 

Whiter.  HUdreth,  13 N.  H.  104;  Child  Lewis  v.  Woodruff,  15  How.  Pr.  539; 

vl  Eureka  etc.  Works,  44  K.  H.  354;  Wilson  v.  Wadleigh,  36  Me.  496;  Har- 

Terhnne  v.  Colton,  10  N.  J.  Eq.  21.  row  v.  Farrow,  7  B.  Mon.  126;  45  Am. 

'  Wiley  v.  Mahood,  10  W.  Va.  206;  Dec.  60;  Chambers  v.  Miller,  7  Watts, 

Cost  v.  Genette,  1  Port.  212;  Child  v,  63;   Beers  v.  Hendrickson,  45  N.  Y. 

Dwight,  1  Dev.  &  B.  Eq.  171.  665;  Kirk's  Appeal,  87  Pa.  St.  243; 

8  Scott  v.  Elmendorf,  12  Johns.  317.  30  Am.  Rep.  357;  Carstens  v.  Barn- 
♦Reinholdt  v.  Alberti,  1  Binn.  469.  storf,  11  Abb.  Pr.,  N.  S.,  442;  Pierce 

•  Ward  v.  Boy,  69  N.  T.  96.  v.  Brown,  8  Biss.  534;  Miller  v.  Lane, 

•  Ward  v.  Roy,  69  N.  Y.  96.  13  111.  App.  648;  Robinson  v.  Murphy, 
T  A  mores.  Lamotte,  5  Abb.  N.  C.  146.  69  Ala.  543;   Hamrick  v.  Combs,  14 

•  Alton  v.  Gilmanton,  2  N.  H.  520.  Neb.  381;  see  Hampton  v.  Boylan,  46 

9  Union  Bank  v.  Geary,  5  Pet.  99;  Hun,  151. 

Wieland  v.  White,  109  Mass.  392.  "  Union  Bank  v.  Goran,  10  Smedes 

19  Alton  v.  Gilmanton,  2  N.  H.  520.  &  M.  333;  Givens  v.  Briscoe,  3  J.  J. 

u  Pike  v.  Emerson,  5  N.  H.  393;  22  Marsh.  532;  Savings  Inst  v.  Chinn,  7 

Am.  Dec.  466;  Bank  v.  Geary,  5  Pet.  Bash,  539;  East  River  Bank  v.  Ken- 

99;  Talbot*.  McGee,4T.  B.  Mon.  377.  nedy,  9  Bosw.  543;  Stoll  v.  Sheldon, 

28  Hefferman  v.  Bart,  7  Iowa,  320.  13  Neb.  207;  nor  upon  an  undertaking 

13  Roberts  v.  Harris,  32  Go.  542.  on  appeal:  Quinn  t>.  Lloyd,  36  How. 

"  Hanson  v.  Hoitt,  14  N.  H.  56.  Pr.  378. 

u  Moulton  v.  Bowker,  115  Mass.  36;  1S  Tankersly  v.  Anderson,  4  Desaus. 

15  Am.  Rep.  72;  Benson  v.  Carr,  73  Eq.  45;  Terhnne  v.  Colton,  10  N.  J. 

Me.  76.  Eq.  21. 
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defendant's  property  from  the  lien  of  an  execution,1  nor 
extend  time  on  a  debt  due,2  nor  release  a  debt  due,3  nor 
discharge  an  indorser  upon  a  note  due  to  his  client,4 
nor  accept  a  deed  for  mortgaged  land  in  satisfaction  of  a 
judgment  of  foreclosure,6  nor  sell  the  evidence  of  indebt- 
edness,6 nor  release  a  party  in  interest,7  nor  a  witness,' 
nor  a  defendant  in  custody  on  a  capias  ad  satisfaciendum? 
And  an  attorney  may  not  waive  any  substantial  right 
of  the  client  as  to  the  form  of  the  proceedings  in  the 
cause.10  An  agreement  between  counsel,  without  author- 
ity from  their  clients,  that  the  dismissal  of  an  action 
shall  be  a  bar  to  an  action  for  malicious  prosecution,  is 
void.11  But  an  agreement  by  the  attorneys  in  several  suits 
which  are  precisely  similar,  and  in  which  the  same  de- 
fense is  made,  that  they  would  abide  the  final  judgment 
which  should  be  rendered  in  one  of  them,  binds  the  par- 
ties.13 He  cannot  discharge  a  trustee,13  nor  waive  a  right 
of  inquisition,14  nor  agree  to  suspend  proceedings  upon  a 
judgment.15  He  has  no  implied  power  to  stipulate  for 
additional  time  for  the  justice  to  render  and  docket  his 
judgment.16 

Illustrations. — An  attorney  was  several  times  appealed  to 
by  his  client  for  money  on  a  mortgage  note  intrusted  to  him  for 
collection,  and  in  one  letter  was  informed,  "I  am  very  much  in 
want  of  funds,  and  you  must  sell."  Held,  that  the  attorney 
was  authorized  either  to  collect  the  amount  or  sell  the  security; 

1  Banks  v.  Evans,  10  Smedes  &  M.        8  Marshall  v.   Nagel,    1   BaiL   308; 
85;  48  Am.  Dec.  734;  Phillips  v.  Dob-    Bowne  v.  Hyde,  6  Barb.  392. 

bins,  56  Ga.  617;  Benedict  v.  Smith,  »  Kellogg  t>.  Gilbert,  10  Johns.  220; 

10  Paige,  162;  Willson  v.  Jennings,  3  6  Am.  Dec.  335;  Treasurers  v.  Mc- 

Ohio  St.  528;  Dollar  Savings  Bank  v.  Dowell,  1   Hill  (S.  C),  184;  26  Am. 

Robb,  4  Brewst.  106.  Dec.  166. 

2  Lockhart  v.  Wyatt,  10  Ala,  231;  »  Hower.  Lawrence,  22  N.  J.  L.  99. 
44  Am.  Dec.  481.  "  Marbourg  v.  Smith,  11  Kan.  554. 

»  Gilliland  v.  Gasque,  6  Rich.  406.  "  North  Missonri  R.  R.  Co.  v.  Ste- 

*  East  River  Bank  v.  Kennedy,  9    phens,  36  Mo.  150;  Ohlqnest  tx.  Far- 
Bosw.  543;  Bowne  w.  Hyde,  6  Barb,     well,  71  Iowa,  231. 

392;  Varnum  v.  Bellamy,  4  McLean,  "  Quarles  v.  Porter,  12  Mo.  76. 

fi7.  i*  Hadden  v.  Clarke,  2  Grant  Oas. 

6  Brown  v.  Kiene,  72  Iowa,  342.  107. 

•  Harbeck  v.  Colvin,  73  Iowa,  638.  li  Pendexter*.  Vernon,  9Humph.  84. 

7  In  re  Weigel,  18  La.  Ann.  49.  "  Flynn  v.  Hancock,  46  Hon,  368. 
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Ward  v.  Beats,  14  Neb.  114.    In  an  action  to  recover  money  the 
complaint  alleges  and  the  answer  denies  that  it  was  payable 
in  gold  coin.    The  attorney  for  the  defendant  cannot  bind  his 
client  by  a  verbal  stipulation  made  during  the  progress  of  the 
trial,  and  not  entered  on  the  minutes,  to  allow  the  plaintiff, 
if  he  recover,  to  have  judgment  in  gold  coin:  Merritt  v.  Wil~ 
cox,  52  Cal.  238.     An  attorney  of  record  in  an  action,  which  had 
been  sent  to  a  referee  by  order  of  court,  signed  an  agreement  in 
writing  that  the  report  of  the  referee  should  be  final,  and  the 
agreement  was  entitled  as  of  the  term  of  the  circuit  court  to 
which  the  report  was  to  be  made.    Held,  that  his  client  was 
bound  by  such  agreement:  Brooks  v.  New  Durham,  55  N.  H. 
559.    An  attorney  at  law  released  a  judgment  lien  which  he 
had  procured  in  favor  of  his  client  in  a  suit  prosecuted  by  him. 
The  client  denied  having  authorized  or  ratified  the  release. 
The  attorney's  testimony  upon  the  point  was  clear  and  explicit, 
and  strongly  fortified  by  circumstances,  to  which  the  client 
opposed  a  bare  denial,  unaccompanied  by  explanation  of  the 
circumstances.    Held,  that  the  authority  must  be  presumed, 
although  without  the  scope  of  the  attorney's  general  employ- 
ment: Fritchey  v.  Bosley,  56  Md.  94.    A's  note  being  in  the 
hands  of  attorneys  for  collection,  they  received  from  him  cer- 
tain collaterals,  consisting  of  claims  on  other  parties,  to  be  col- 
lected by  them,  and  the  proceeds  applied  to  the  note;  and  they 
gave  to  A  their  receipt,  stipulating  that  he  should  not  be  sued 
on  his  note  unless  the  collaterals  could  not  be  collected,  and 
reciting  that  he  guaranteed  the  payment  of  the  collaterals. 
Suit  being  brought  against  A  on  his  note,  he  pleaded  the  re- 
ceipt as  a  defense,  alleging  want  of  diligence  on  the  part  of  the 
attorneys  in  respect  of  the  collection  of  the  collaterals.     Held, 
that  the  attorney's  receipt  could  afford  to  A  no  defense  to  the 
action;  if  there  was  any  breach  of  their  contract  with  him,  he 
had  his  remedy  against  them  for  damages:  Bradford  v.  Arnold, 
33  Tex.  412. 

§  174.  Extent  of  Authority  of  Attorney  as  to  Time. — 
The  contract  of  an  attorney  to  carry  on  or  defend  a  suit, 
or  to  do  any  other  business,  is  an  entire  contract  to  con- 
duct the  suit  or  business  to  its  termination.1  The  ap- 
pointment of  a  person  as  "permanent  solicitor"  does  not 
mean  an  appointment  for  life.2    The  appointment  of  an 

1 2  Greenl.  Ev.,  sec  142;  Bathgate    90;    Langdon    v.    Castleton,    30    Vt. 
v.  Haakio,  59  N.  Y.  533;  Mygatt  v.    285. 
Wilcox,  45  N.  T.  306;  6  Am.  Rep.        *  Weeks  on  Attorneys,  sec.  188. 
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attorney  under  an  agreement  that  he  is  to  receive  a  stated 
amount  per  year  for  his  services  is  a  contract  for  a  year 
at  least.1  The  authority  continues  until  judgment  or 
other  termination  of  the  suit.1 

§  175.  Ratification  of  Unauthorised  Acta. — As  in  other 
cases  of  agency,  the  client  may  ratify  the  unauthorized 
acts  of  the  attorney.8  Where  an  action  is  commenced  by 
an  attorney  at  law,  without  the  knowledge  or  consent  of 
the  plaintiff,  the  plaintiff  may  afterward  ratify  the  same, 
and  thereafter  be  entitled  to  all  its  benefits.4  So  a  defect 
in  the  employment  of  an  attorney  to  bring  a  suit  for 
a  town  may  be  cured  by  a  subsequent  ratification.6  An 
unauthorized  appearance  by  an  attorney  in  a  case  where 
there  has  been  no  personal  service  on  the  defendant  may 
be  so  ratified  by  payment  to  the  attorney  of  compensation 
for  his  services  as  to  confirm  the  jurisdiction  and  validate 
the  judgment.6  But  the  ratification  must  be  made  on 
knowledge  of  all  the  facts.7    A  ratification  of  an  unauthor- 

1  Weeks  on  Attorneys,  sec  188.  accomplished.    No  right  of  action  ac- 

3  Jackson  v.  Bartlett,  8  Johns.  362;  crues  for  each  successive  service  in  the 

Love  v.  Hall,  3  Yerg.  408;  Kellogg  v.  progress  of  the  cause,  and  the  statute 

Gilbert,  10  Johns.  220;  6  Am.  Dec.  does  not  begin  to  ran  against  his  claim 

335;  Lusk  v.  Hastings,  1   Hill,  856;  for  compensation  until  his  relation  as 

Hillegass  v.  Bender,  78  Ind.  225.    The  attorney  in  the  suit  has  terminated, 

attorney's  functions  are  terminated  by  The  client  may  terminate  it  at  his 

the  entry  of  judgment,  though  void;  pleasure,  or  the  attorney  may  do  so 

and  the  employment  of  a  new  attorney  after  reasonable  notice;   but  in  the 

to  enforce  the  judgment,  and  his  issu-  absence  of  proof  to  the  contrary,  the 

ing  execution,  is  a  complete  substitu-  presumption  is  that  it  continues  until 

tion,  so  that  service  of  papers  for  a  the  litigation  has  ended." 

stay  is  properly  made  on  him:  Ward  8  Agency,  Chapter  VI.,  ante;  Taylor 

v.  Sands,  10  Abb.  N.  C.  60.     In  Bath-  v.  Sutton,  6  La.  Ann.  709;  Mason  v. 

Sate  v.   Haskin,  59  N.  Y.  533,  An-  Stewart,  6  La.  Ann.  736;  Brooks  v. 

rews,  J.,  said:  "The  authority  of  an  Poirier,  10  La.  Ann.  512;  Narraguagus 

attorney  who  is  employed  to  prosecute  v.  Wentworth,  36  Me.  339;  Mayer  v. 

or  defend  a  suit,  in  the  absence  of  Foulkrod,  4  Wash.  511;  Johnson  v. 

special    circumstances,  continues,  by  Cunningham,  1  Ala.  249;  King  v.  Pope, 

virtue  of  his  original  retainer,  until  it  28  Ala.  601;  Marshall  v.  Moore,  36  tlL 

is  finally  determined.     The  contract  321. 

of  the  attorney  is  entire,  and  the  ser-  *  Dresser  t>.  Wood,  15  Kan.  344. 

vice  he  is  to  render  is  essentially  single,  *  Lisbon    v.    Holton,    51     N.     H. 

although  it  may  require  distinct  steps  209. 

and  proceedings  on  his  part  before  the  *  Ryan  v.  Doyle,  31  Iowa,  53. 

purpose  of  the  employment-  is  fully  T  Williams  v.  Reed,  3  Mason,  405. 
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ized  agreement  is  not  proved  by  the  entry  of  such  agree- 
ment on  the  minutes  of  the  court,  in  a  cause  to  which  it 
relates,  in  the  presence  of  the  party's  attorney.1 

Illustrations. — After  judgment  on  a  marine  policy  recov- 
ered in  the  name  of  E.  T.,  owner  of  a  one-eighth  interest,  W.  T., 
owner  of  the  other  seven  eighths,  settled  with  E.  17s  attorney, 
received  the  money  collected,  and  promised  to  pay  the  assignee 
in  bankruptcy  of  E.  T.  his  share  thereof.  Held,  that  W.  T. 
thereby  ratified  the  action  of  the  attorney,  and  that  assumpsit 
for  money  had  and  received  would  lie  upon  such  special  prom- 
ise: Vase  v.  Treaty  68  Me.  378. 

1  Revifl  v.  Wallace,  2  Heiak.  658. 
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CHAPTER  XVI. 

LIABILITY  OF  ATTORNEY  TO  CLIENT. 

§  176.  Duty  of  attorney  to  client  —  Dealings  between  attorney  and  client 

§  177.  Duty  to  render  accounts  —  Mixing  money. 

§  178.  Duty  to  notify  client  of  collection  of  money. 

§  179.  Duty  to  pay  over  money. 

§  180.  Skill  required  of  attorney  in  his  profession —liable  for  negligence. 

§  181.  Negligence  a  question  of  fact. 

§  182.  liability  of  attorney  for  mistakes  of  law. 

§  183.  Mistakes  in  drawing  papers  and  pleadings. 

§  184.  Mistakes  in  prosecution  of  suit. 

§  185.  Mistakes  in  giving  advice. 

§  186.  Measure  of  damages. 

§  187.  Attorney  must  follow  client's  instructions. 

§  188.  liability  of  attorney  for  mistakes  or  frauds  of  agents  ox  associates 

§  189.  Liability  for  acting  without  authority. 

§  190.  Liability  for  acting  in  excess  of  authority. 

§  191.  Not  liable  as  to  matters  outside  his  profession. 

§  192.  Remedy  is  against  attorney  alone — Proceedings  not  affected. 

§  193.  Summary  jurisdiction  as  to  attorneys. 

§  194.  When  summary  jurisdiction  will  and  will  not  be  exercised. 

§  195.  For  what  acts  summary  jurisdiction  will  be  exercised. 

§  176.  Duty  of  Attorney  to  Client — Dealings  between 
Attorney  and  Client. — The  highest  degree  of  good  faith  is 
required  of  an  attorney  towards  his  client.  "The  court, 
from  general  principles  of  policy  and  equity,  will  always 
look  into  the  dealings  between  attorney  and  client,  and 
guard  the  latter  from  any  undue  consequences  resulting 
from  a  situation  in  which  he  may  be  supposed  to  stand 
unequal."  *  The  rule  applicable  to  transactions  between 
attorney  and  client  is,  that  the  attorney  who  bargains 
with  his  client  in  a  matter  of  advantage  to  himself  is 

1  Starr  v.  Vanderheyden,  9  Johns,  liams  v.  Reed,  3  Mason,  405;  Tancre  v. 
253;  Mills  v.  Mills,  26  Conn.  213;  Bibb  Reynolds,  35  Minn.  476.  The  juris- 
ts Smith,  1  Dana,  582;  Miles  v.  Ervin,  diction  of  charges  of  fraudulent  deal- 
1  McCord  Ch.  524;  16  Am.  Dec.  623;  ings  between  attorney  and  client  is  in 
Jennings  v.  McConnel,  17  111.  148;  equity:  Broyles  v.  Arnold,  11  Heisk. 
Gray  v.  Emmons,  7  Mich.  533;  Wil-  484. 
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bound  to  show  that  the  transaction  is  fair  and  equitable, 
and  that  the  client  was  fully  informed  of  his  rights  and 
interests  in  the  6ubject-matter  of  the  transaction,  and  the 
nature  and  effect  of  the  transaction  itself,  and  was  so 
placed  as  to  be  able  to  deal  with  the  attorney  at  arms' 
length.1  He  cannot  be  allowed  to  purchase  the  subject- 
matter  of  the  suit;  the  client  may  set  aside  such  a  pur- 
chase on  discovering  it.1  Nor  can  he  purchase  from  the 
client  or  take  gifts  from  him.* 

• 

§  177.    Duty  to  Bender  Accounts  — Mixing  Money.  — 

It  is  the  duty  of  an  attorney  to  render  correct  accounts  to 
his  client,4  and  he  is  liable  for  any  loss  he  may  sustain 
from  not  paying  over  his  client's  money,  but  mixing  it 

1  IE vfling  v.  Shaw,  33  Gal.  425;  91  eats  which  are  intrusted  to  him.   Even 

Am.  Dec.  644;  Bingham  v.  Salene,  15  in  the  case  of  a  purchase  of  the  sub- 

Or.  208;  3  Am.  St.  Rep.  152.  ject  of  the  suit  oy  the  attorney,  the 

f  Smith  v.  Brotherline,  62  Pa.  St.  client  may  set  it  aside  at  his  pleasure, 
461;  Brotherson  v.  Consalus,  26  How.  unless  the  attorney  show  by  clear  and 
Pr.  117.  A  purchase  is  void  which  is  conclusive  proof  that  no  advantage 
of  an  interest  in  property  adverse  to  a  was  taken,  that  everything  was  ex- 
client  for  whom  he  is  then  acting :  Cun-  plained  to  the  client,  and  that  the 
ningham  v.  Jones,  37  Elan.  477;  1  Am.  price  was  fair  and  reasonable.  But  no 
St.  Kep.  257.  In  Valentine  v.  Stewart,  case  has  come  to  our  knowledge  where 
15  Cal.  387,  the  court  say:  "The  true  an  attorney  has  been  permitted,  after 
rule  is,  that  an  attorney  when  acting  for  once  acting  as  such  in  the  prosecution 
his  client  is  bound  to  the  most  scrupu-  of  a  suit,  and  having  opportunities  for 
Ions  faith,  to  uberrima  fides.  His  own  knowing  the  facts  of  his  client's  case, 
interests,  for  wise  reasons,  are  not  al-  to  go  over  and  render  assistance  to  the 
lowed  to  be  brought  in  collision  with  adverse  side,  and  enforce  in  a  court  of 
the  interests  of  his  client.  There  can  equity  the  contract  based  on  such  acts 
be  no  antagonism  between  these  par-  or  the  agreement  to  do  them." 
ties  as  to  the  matters  of  this  delicate  '  Weeks  on  Attorneys,  sees.  273, 281. 
agency;  the  attorney  is  simply  the  An  attorney  at  law  is  bound  to  ob- 
representative  of  his  client,  —  not  his  serve  the  utmost  good  faith  towards  his 
rival  or  competitor, — acting  for  the  client  on  purchasing  property  from  him, 
principal,  not  for  himself .  very  little  and  to  draught  all  papers  pertaining 
Knowledge  of   human   nature  is  re-  to  the  transaction,  with  such  care  and 

Suired  to  convince  us  that  if  the  law  skill  that  they  shall  express  the  real 

Uowed  the  attorney  to  deal  with  the  understanding  of  the  parties:  Payne  v. 

principal  as  he  might  with  a  stranger,  Avery,  21   Mich.  524.    To  sustain  a 

these  responsible  trusts,  upon  which  gift  from  a  client  to  his  attorney,  the 

the  interests  of  society  so  much  de-  burden  is  upon  the  latter  to  show,  not 

pend,  would  be  turned  into  means  of  only  that  it  is  voluntary,  bat  also  that 

the  grossest   fraud   and    oppression,  it  is  made  with  full  knowledge  of  all 

The   Jaw   has,    therefore,   prescribed  material  facts  known  to  him,  and  with- 

strict  rules  of  restraint  upon  the  ac-  out  undue  influence:  Whipple  v.  Bar- 

tion  of  the  attorney,  and  will  never  ton,  63  N.  H.  613. 
permit  him  to  take  advantage  of  his       *  Weeks  on  Attorneys,   sees    262, 

position  to  speculate  upon  the  inter-  282;  Scott  v.  Wickliffe,  1 B.  Mon.  353. 
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with  his  own.1  If  important  papers,  upon  which  the 
client's  liberty  depends,  are  intrusted  to  an  attorney,  he 
should  not  only  return  them  when  the  relation  of  attor- 
ney and  client  ceases,  but  should  not  willfully  do  any- 
thing by  which  another  can  gain  information  concerning 
such  papers,  to  be  used  to  the  client's  injury.  If  the 
client  discharges  the  attorney  without  paying  him,  and 
employs  another,  that  does  not  alter  the  case.8  Persons 
depositing  notes  with  attorneys  for  collection  have  a  right 
to  demand  and  have  an  accounting,  to  know  the  condi- 
tion of  the  claims,  and  to  receive  the  amounts  collected, 
subject  only  to  just  exceptions.8 

Illustrations.  —  A  complaint  alleged  that  the  plaintiff,  to- 
gether with  another  party,  had  placed  in  the  hands  of  the  de- 
fendant, for  collection,  a  large  amount  of  claims;  that  these 
claims  were  all  collectible,  but  were  unaccounted  for  by  the 
defendant,  who  had  refused  to  render  any  account  thereof  to 
the  plaintiff  upon  his  demand.  Held,  that  the  plaintiff  could 
not  recover  of  the  attorney  the  value  of  the  notes,  or  the  notes 
themselves,  but  that  he  was  entitled  to  an  accounting,  and  to 
receive  any  money  that  had  been  collected:  Bougher  v.  Scobey, 
23  Ind.  583.  A  woman  employed  an  attorney  to  collect  the 
interest  on  a  third  mortgage  for  $8,000.  The  mortgagor  failed. 
The  woman  sold  the  mortgage  to  the  attorney  for  $975,  and  on 
her  expressing  dissatisfaction  afterwards,  he  gave  her  $900 
more,  she  first  having  unsuccessfully  tried,  with  his  consent, 
to  find  another  purchaser.  He  afterwards  realized  $2,325  on 
the  mortgage.  Held,  that  he  should  be  required  to  account  to 
her  for  this  amount:  Dunn  v.  Dunn,  42  N.  J.  Eq.  431. 

§  178.    Duty  to  Notify  Client  of  Collection  of  Money.  — 

It  is  the  duty  of  the  attorney  to  immediately  notify  the 
client  when  money  has  been  collected  by  him,  and  await 
the  client's  instructions.4 

§  179.  Duty  to  Pay  oyer  Money. — Likewise  it  is  the 
attorney's  duty  to  at  once  pay  over  to  the  client  money 

1  Robinson  v.  Ward,  1  Ryan  &  M.        •  Bougher  v.  Seobey,  23  Ind.  583. 
274.  *  Weeks   on   Attorneys,  sec   263; 

i  In  re  Hahn,  11  Abb.  N.  O.  423.        Denton  v.  Embury,  10  Ark.  228L 
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received  for  him.1  If  he  has  notified  the  client  of  the 
receipt  of  the  money,  the  latter  has  no  cause  of  action 
against  him  for  the  sum,  until  after  a  demand  and  re- 
fusal.2 Declarations  of  the  attorney  that  he  intends  to 
retain  money  collected  by  him,  to  indemnify  himself  for 
a  fraud  committed  on  him  by  the  plaintiff,  do  not  dis- 
pense with  the  necessity  of  a  demand,  unless  made  to  the 
plaintiff's  agent,  or  brought  to  his  knowledge  before  suit 
commenced.8  But  an  engagement  to  pay  it  over,  when 
collected,  to  a  third  party,  and  a  failure  to  do  so,  dis- 
penses with  demand.4  An  attorney  who  has  collected 
money  is  not  liable  to  the  nominal  claimant,  if  the  claim 
were  handed  by  him  to  the  actual  client,  and  the  attorney 
has  paid  it  over  to  him  without  notice.5  The  promise  of 
an  attorney  at  law,  who  has  received  a  debt  for  collection, 

1  Weeks  on  Attorney,  sees.  264,  308.  first  impression  in  this  state,  but  we 
3  Mardis  v.  Shackleford,  4  Ala.  493;  feel  disposed  to  follow  the  current  of 
Jett  v.  Hempstead,  25  Ark.  462;  decisions,  for  we  agree  that  for  a  client 
Bathbun  v.  Ingals,  7  Wend.  320;  to  sue  his  attorney  for  money  col- 
Taylor  v.  Bates,  5  Cow.  376;  Cummins  lected,  without  notice,  would  be  very 
v.  McLain,  2  Ark.  402;  Denton  v.  harsh,  if  not  reprehensible,  conduct; 
Embury,  10  Ark.  228;  Black  v.  Hersch,  and  for  this  reason  it  is  that  this  is 
18  IncL  342;  81  Am.  Dec.  362;  Beards-  the  first  time  the  point  has  arisen  in 
ley  v.  Boyd,  37  Me.  180;  Satterlee  v.  this  state,  for  no  counsel  would  be  so 
Frazer,  2  Sand.  141;  Walradt  v.  May-  unconscientious  to  a  brother  as  to  sue 
nard,  3  Barb.  584;  Voss  v.  Bachop,  5  him  without  demand.  It  is,  perhaps, 
Kan.  59;  Roberta  v.  Armstrong,  1  but  an  act  of  justice  to  the  attorney  to 
Bosh,  263;  89  Am.  Dec.  624;  Krause  state,  that,  although  not  proved,  yet 
v.  Dorrance,  10  Pa.  St.  462;  51  Am.  he  alleges  notice  was  given  before  the 
Dec  496,  the  court  saying:  "  An  attor-  commencement  of  the  suit.  The  point 
ney  is  not  liable  to  suit  for  money  col-  is  not  of  much  practical  importance, 
lected  for  another,  till  demand  or  as  the  case  will  seldom  arise,  and 
direction  to  remit.  As  is  said  in  one  never  unless  there  are  some  improper 
of  the  cases,  he  is  not  considered  in  feelings  to  gatify.  But  although  the 
default  until  he  receives  orders  from  general  rule  be  as  stated,  it  is  not 
his  principal.  This  principle  seems  to  without  exception,  for  circumstances 
be  well  settled  in  several  states,  in-  may  exist  which  will  dispense  with 
eluding  New  York,  Virginia,  Alabama,  the  necessity  of  a  demand;  as,  when 
and  Arkansas,  as  may  be  seen  from  the  attorney  has  been  guilty  of  fraud 
the  following  cases:  Taylor  v.  Bates,  5  or  malpractice,  or  of  culpable  negli- 
Cow.  376;  Ex  parte  Ferguson,  6  Cow.  gence  in  not  giving  notice  of  the  re- 
596;  Bathbun  v.  Ingals,  7  Wend,  ceipt  of  the  money  in  a  reasonable 
320;  Taylor  v.  Armstead,  3  Call,  200;  time;  or  when  he  puts  in  a  sham  plea 
Cummins  v.  McLain,  2  Ark.  402;  and  for  delay;  or  when  he  exhibits  a  mani- 
Mardis  v,  Shackleford,  4  Ala.  493.  In  fest  desire  to  baffle  the  plaintiff,  and 
Maine  it  has  been  ruled  by  the  same  withhold  from  him  his  just  demand." 
Judge  in  both  way 8:  Staples  v.  Staples,  '  Bathbun  v.  Ingalls,  7  Wend.  320. 
4  Greenl.  532;  and  Coffin  v.  Coffin,  7  *  Mardis  v.  Shackleford,  4  Ala.  493. 
Green!  298.    This  is  a  case  of  the  *  Penny  v.  Caldwell,  1  Bail.  345. 
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to  pay  the  amount  of  his  debt  upon  his  ultimate  failure 
to  collect  it,  if  supported  by  a  sufficient  consideration,  is 
valid  and  binding;  but  the  mere  confidence  in  the  advice 
of  the  attorney,  or  acquiescence  in  the  course  he  wished 
to  pursue  in  the  matter,  would  not  be  sufficient  to  sup- 
port an  action  upon  the  promise;  but  if  the  client  should 
agree  not  to  withdraw  the  business  from  the  hands  of  the 
attorney,  or  consent,  on  the  faith  of  such  promise,  to  waive 
a  proceeding  which  otherwise  he  would  have  taken,  and 
by  reason  of  which  his  debt  would  have  been  secured,  it 
would  be  otherwise.1  An  attorney  is  liable  as  garnishee 
of  his  principal,  after  the  money  is  collected,  though  it 
has  not  been  demanded.2  Where  an  attorney  deposits 
his  client's  moneys  in  a  solvent  bank  in  his  own  name  in 
a  separate  account,  but  with  no  indication  of  the  trust,  he 
is  liable  for  loss  by  the  subsequent  insolvency  of  the 
bank,  notwithstanding  he  was  prevented  from  transmit- 
ting the  moneys  by  garnishment  proceedings  against 
him.8 

Illustrations.  —  An  attorney,  in  whose  hands  a  note  was 
placed  for  collection,  received  part  payment  thereof,  after 
action  commenced,  and  nevertheless  took  judgment  for  the 
whole  amount  of  the  note,  on  default  of  the  promisor.  Held, 
that  the  latter  might  recover  of  the  attorney  the  money  so 
paid,  though  the  attorney  had  paid  it  over  to  the  creditor: 
Fowler  v.  Shearer,  7  Mass.  14.  An  attorney  collected  money 
for  the  defendant,  and  remitted  the  amount  by  the  draft  of  one 
bank  on  another,  payable  to  the  attorney's  order,  and  indorsed 
by  him.  The  defendant  received  the  money,  and  directed  the 
attorney  gt  to  send  the  balance  in  the  same  way."  The  attor- 
ney sent  another  sum  in  the  same  manner.  The  draft  was  re- 
ceived by  the  defendant,  but  before  it  could  be  collected  the 
drawer  failed,  and  it  was  not  paid.  Held,  that  the  attorney 
was  not  liable  as  indorser:  Kimmell  v.  Bittner,  62  Pa.  St.  203. 
An  attorney,  having  collected  a  claim,  deducted  his  fees,  and 
deposited  the  balance  in  a  bank,  which  was  then  solvent  and 
in  good  standing,  to  the  credit,  not  of  his  private  account,  but 

1  Morrill  v.  Graham,  27  Tex.  646.  »  Naitner  «.  Dolan,  108  Ind.  600)  68 

1 Staples   v.    Staples,  4   Me.    533;    Am,  Eep.  61. 
Thayer  v.  Sherman,  12  Mass,  441. 
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of  an  account  called  the  collection  account,  to  the  credit  of 
which  he  was  in  the  habit  of  depositing  all  moneys  collected 
for  clients.  The  name  of  the  client  for  whose  benefit  the  de- 
posit was  made  was  entered  in  the  bank-book  opposite  the 
entry  of  the  deposit.  The  client  neglected  to  call  for  his  money 
for  some  years,  and  until  after  the  bank  had  become  insolvent. 
Held,  that  the  attorney  was  not  liable  for  the  money  so  de- 
posited and  lost:  Pidgeon  v.  Williams,  21  Gratt.  251. 

§  180.  Skill  Required  of  Attorney  in  his  Profession  — 
Liable  for  Negligence. — An  attorney  is  responsible  to  his 
client  for  the  want  of  ordinary  skill  and  care,  and  reason- 
able diligence,  in  the  management  of  his  affairs.1  The 
want  of  ordinary  care  and  skill,  it  is  said,  is  gross  negli- 
gence* and  therefore  it  is  held  that  an  attorney  is  liable 
only  for  gross  ignorance  or  gross  negligence  in  the  perform- 
ance of  his  professional  duties.8  The  authorities  seem  to 
agree  that  where  a  client  has  suffered  damage  through  the 
gross  negligence  or  gross  ignorance  of  his  attorney,  he  has 
a  right  of  action  against  him  for  the  damages  sustained.4 

1  Montriou  v.  Jefferys,  2  Car.  &  P.  general,  that  an  attorney  is  liable  for 
113;  Wilson  v.  Russ,  20  Me.  421;  the  consequences  of  ignorance  or  non- 
Weimer  v.  Sloane,  6  McLean,  259;  Ex  observance  of  the  rales  of  practice  of 
parte  Giberson,  4  Cranch  G.  C.  603;  this  court;  for  want  of  care  in  the 
Cox  v.  Sullivan,  7  Ga.  144;  60  Am.  preparation  of  the  cause  for  trial,  or 
Dec  386;  O'Barr  v.  Alexander,  37  Ga.  of  attendance  thereon  with  his  wit- 
195;  Holmes  v.  Peck,  1  R.  I.  242;  nesses;  and  for  the  mismanagement  of 
Wilcox  v.  Plummer,  4  Pet.  173;  Wynn  so  much  of  the  conduct  of  a  cause  as  is 
v.  Wilson,  Hemp.  608;  Bowman  v.  usually  and  ordinarily  allotted  to  his 
TaUman,  27  How.  Pr.  212;  Gambert  department  of  the  profession.  But,  on 
v.  Hart,  44  CaL  542;  Gallaher  v.  the  other  hand,  he  is  not  answerable  for 
Thompson,  Wright,  466;  Stevens  v.  error  in  judgment,  upon  points  of  new 
Walker,  55  HI.  151;  Watson  v.  Muir-  occurrence,  or  of  nice  and  doubtful  con- 
head,  57  Pa.  St.  161;  98  Am.  Dec.  213.  struction,  or  of  such  as  are  usually  in- 
In  Godefroy  v.  Dalton,  6  Bing.  467,  4  trusted  to  men  in  the  higher  branch  of 
Moore  &  P.  149,  Tindal,  O.  J.,  ex-  the  profession  of  the  law." 
plained  the  rule  of  an  attorney's  lia-  *  Weeks  on  Attorneys,  sec.  285; 
oility  with  much  clearness:  "It  would  Pennington  v.  Yell,  11  Ark.  212;  52 
be  extremely  difficult  to  define  the  ex-  Am.  Dec.  262. 

act  limit  by  which  the  skill  and  dili-        »  Pennington  v.  Yell,  11  Ark.  212; 

gence  which  an  attorney  undertakes  52  Am.  Dec.  262;  Evans  v.  Watrous, 

to  furnish  in  the  conduct  of  a  cause  is  2  Port.  205. 

bounded;    or  to  trace   precisely  the        *  Hopping  v.  Quin,  12  Wend.  517; 

dividing  line  between  that  reasonable  Estate  of  A.  R*,  1  Tuck.  247;  Hatch 

skill  and  diligence  which  appears  to  v.  Fogerty,  10  Abb.  Pr.,  N.  S.,  147; 

satisfy    his    undertaking,    and    that  Eggleston  v.  Boardman,  37  Mich.  14; 

cras*a  negUgentia,  or  lata  culpa,  men-  Morrill  v.  Graham,  27  Tex.  647;  Sevier 

tdoned  in  some  of  the  cases,  for  which  v.  Holliday,   2  Ark.   512;    Palmer  v. 

he  is  undoubtedly  responsible.     The  Ashley,  3  Ark.  75;  Wilson  v.  Rubs,  20 

cases,  however,  appear  to  establish,  in  Me.  421;  Evans  v.  Watrous,  2  Port. 
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The  undertaking  implied  by  the  law,  from  a  person's  en- 
gaging in  the  business  of  searching  the  public  records, 
examining  titles  to  real  estate,  and  making  abstracts 
thereof,  for  compensation,  is,  that  he  possesses  the  requi- 
site knowledge  and  skill,  and  will  use  due  and  ordinary 
care  in  the  performance  of  the  duty.  For  a  failure  in 
either  of  these  respects,  resulting  in  damages,  the  party 
injured  is  entitled  to  recover.1  An  attorney  employed  to 
examine  a  land  title  cannot  set  up,  in  defense  to  an  ac- 
tion for  damages  for  his  negligence  in  overlooking  a  lien 
on  such  lands,  that  such  lien  was  erroneous  or  of  doubtful 
validity.3  An  attorney  employed  to  record  a  mortgage, 
but  who  neglects  to  do  so  until  after  other  subsequent  en- 
cumbrances have  been  recorded,  is  liable  immediately  to 
the  mortgagee  for  all  the  damages  which  are  likely  to  be 
sustained  by  his  default.8  If  the  attorney  of  a  judgment 
defendant  receives  money  to  pay  the  judgment,  and  pays 
it  over  to  the  clerk  of  the  court,  he  is  not  liable  for  the 
insolvency  of  the  clerk;4  that  the  plaintiff  continued  to 
employ  him  after  knowing  of  such  negligent  conduct  is 
relevant  on  the  question  of  damages.8  A  contract  by  an 
attorney  to  save  his  client  harmless  from  all  responsibility 
in  a  suit  pending  against  him,  or  to  refund  his  fee,  con- 

205;  O'Barr  v.  Alexander,  37  Ga.  195;  tained  by  a  court  of  last  resort.  .... 
Caverley  v.  McOwen,  123  Mass.  574;  He  only  undertakes  to  avoid  errors 
Glesson  v.  Clark,  9  Cow.  58;  Wilson  which  no  member  of  his  profession  of 
v.  Coffin,  2  Cash.   316;    Hastings  v.  ordinary  prudence,  diligence,  and  skill 
Halleck,  13  Cat  203;  Niabet  v.  Law-  would  commit.  ....  It  is  not  enough 
son,  1  Ga.  275;  Cox  v.  Sullivan,  7  Ga.  that   doubts  may  be   raised   of   the 
144;    50  Am.   Dec   386;    Holmes  v.  soundness  of  his  opinion  or  correct- 
Peck,  1  R.  I.  242;  Suydam  v.  Vance,  ness  of  his  course,   unless  they  are 
2  McLean,  99;  Reilly  v.  Kavanaugh,  29  accompanied   by  the  absence  of   all 
Ind.  435;  Mardis  v.  Shackleford,  4  Ala.  reasonable  doubts  of  the  propriety  of 
493;  Walker  v.  Scott,  13  Ark.  644;  Ste-  an  opposite  course  or  opinion  in  the 
▼ens  v.  Walker,  55  HI.  151;  Chase  v.  mind  of  every  member  of  his  profes- 
Heaney,  70  111.  268.    In  Bowman  v.  sion  of  ordinary  skill,  sagacity,  and 
Tallmann,  27  How.  Pr.  274,  it  is  said:  prudence,  caused  by  a  decisiveness  of 
"There  is  no  implied  agreement  in  reason  and  authority  in  its  favor." 
the  relation  of  counsel  and  client,  or        l  Chase  t>.  Heaney,  70  111.  265;  Ran- 
in  the  employment  of  the  former  by  kin  t>.  Schaefier,  4  Mo.  App.  108. 
the  latter,  that  the  former  will  guar-        *  Gilman  v.  Hovey,  26  Mo.  280. 
an  tee  the  success  of  his  proceedings  in        B  Miller  v.  Wilson,  24  Pa.  St.  114. 
a  suit,  or  the  soundness  of  his  opinions,        *  Hillegass  v.  Bender,  78  Ind.  225. 
or  that  they  will  be  ultimately  bus-       '  Demckson  v.  Cady,  7  Pa.  St  27. 
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ceding  it  to  be  valid,  extends  only  to  such  liabilities  as  the 
law  would  recognize  or  enforce;  and  if  the  client  suffers 
a  judgment  to  be  rendered  against  him  in  favor  of  another 
attorney  whom  he  never  had  employed,  for  professional 
services  in  the  same  suit,  he  cannot  resort  to  his  contract 
of  indemnity.1  In  England,  while  attorneys  are  respon- 
sible to  their  clients  for  negligence,  counsel  or  barristers 
are  not.  In  the  United  States  this  distinction  does  not 
exist.2  The  negligence  of  the  client  does  not  affect  the 
liability  of  the  attorney.8 

Illustrations. — Plaintiff  handed  to  certain  attorneys  claims 
against  a  bankrupt,  "  to  file  against  the  estate,  and  to  obtain 
any  dividend  that  may  be  allowed  on  the  same."  Held,  that 
this  did  not  show  a  special  contract  to  resist  the  bankrupt's  dis- 
charge, and  that  the  attorneys  were  entitled  to  use  their  dis- 
cretion in  withdrawing  such  resistence:  Bennett  v.  Phillips,  57 
Iowa,  174.  A  person  having  title  papers  to  land  placed  in  his 
hands  as  agent  and  attorney,  with  authority  to  effect  a  sale  of 
the  land,  intrusted  the  papers  to  a  third  person  for  examination, 
and  with  a  view  of  making  a  sale  to  him.  The  party  so  in- 
trusted with  the  papers,  being  charged  with  some  crime,  ab- 
sconded and  took  the  papers  with  him.  Held,  that  this  act  of 
the  agent,  which  resulted  in  a  loss  of  the  papers,  was  not  negli- 
gence on  his  part  so  as  to  impose  any  liability  on  him  therefor: 
Stanberry  v.  Moore,  66  111.  472. 

§  181.  Negligence  a  Question  of  Fact. — Whether  the 
conduct  of  the  attorney  in  a  particular  case  is  or  is  not 
gross  negligence,  is  a  question  to  be  determined  in  each 
case  by  the  jury  on  the  evidence.4  In  California,  how- 
ever, the  facts  being  ascertained,  the  question  of  negli- 
gence is  one  of  law  for  the  court.5 

§  182.  Liability  of  Attorney  for  mistakes  of  Law. — An 
attorney  is  not  liable  for  a  mistake  in  a  point  of  law  which 

1  Lindsey  v.  Jones,  23  Ala.  835.  nington  v.  Yell,  11  Ark.  212;  52  Am. 

9  Weeks  on  Attorneys,  sec.  289.  Dec.  262;  Dearborn  v.  Dearborn,  15 

*  Cox  v.  Sullivan,  7  Ga.  144;  50  Am.  Mass.  315;  Walpole  v.  Carlisle,  32  IncL 
Dec  386.  415. 

*  Walker  v.  Goodman,  21  Ala.  647;  *Gatnberttf.  Hart,  44  CaL  542. 
Brans  v.  Watrons,  2  Port  205;  Pen* 
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is  in  doubt,  or  for  a  wrong  construction  of  a  doubtful 
statute.1  So,  as  observed  in  the  supreme  court  of  the 
United  States,  an  attorney  cannot  be  charged  with  negli- 
gence when  he  accepts,  as  a  correct  exposition  of  the  law, 
a  solemn  decision  of  the  supreme  court  of  the  state.2  An 
error  of  judgment  upon  a  doubtful  question  of  the  con- 
struction of  a  statute  is  not  evidence  of  a  want  of  skill  or 
of  negligence.8  Where  a  father,  whose  minor  son  has 
received  injuries  through  the  negligence  of  a  third  party, 
employs  counsel  to  sue  him  for  damages,  no  legal  obliga- 
tion is,  in  the  absence  of  an  express  understanding,  im- 
posed on  said  counsel  to  bring  suit  in  the  name  of  the 
father  as  well  as  in  that  of  the  son.  Particularly  so, 
where  the  right  of  recovery  is  uncertain,  and  where  the 
father,  after  the  suit  in  the  son's  name  is  brought,  makes 
no  complaint  of  the  omission  to  sue  in  his  name  also.4 
An  attorney  employed  to  draw  a  building  contract  is  not  | 

delinquent  in  the  performance  of  his  duty  if  he  does  not 
file  the  contract  so  as  to  prevent  liens  from  attaching,  i 

especially  if  he  is  an  attorney  of  another  state  than  that 
where  the  building  is  to  be  erected.5  And  a  conveyancer 
is  not  liable  for  passing  a  title  with  an  encumbrance 
when  in  his  opinion  the  encumbrance  was  not  legally  a 
lien,  though  it  turns  out  otherwise.6    An  attorney  is  liable 

1  Morrill  v.  Graham,  27  Tex.  646;  quaintance  with  the  general  principles 

Crosbie  v.  Murphy,  8 1.  R.  C.  L.  301;  of  the  law  of  real  property,  and  a  large 

Elkington  v.  Holland,  9  Mees.  &  W.  amount  of  practical  knowledge,  which 

658;  Bulmer  v.  Oilman,  4  Man.  &  G.  can  only  be  derived  from  experience. 

108.  In  England,  it  has  been  pursued  by 

*  Marsh  v.  Whitmore,  21  Wall.  178;  lawyers  of  the  greatest  eminence.     As 

Hastings  v.  Halleck,  13  Cat  203.  our  titles  become  more  complex  with  i 

•Caverly   v.   McOwen,   123    Mass.  the  increase  of  wealth,  ana  the  de- 

674;  Bulmer  v.  Gilman,  4  Man.  &  G.  sires  which  always  accompany  it  to 

108.  continue  it  in  our  name  ana  family  as 

*  Toungman  v.  Miller,  98  Pa.  St.  long  as  the  law  will  permit,  it  will 
196.  become  more  and  more  necessary  that 

6  Fenaille  v.  Ooudert,  44  N.  J.  L.  gentlemen  prepared   by  a  course  of 

286.  liberal  education  and  previous  study 

6  Watson  v.  Muirhead,  67  Pa.  St  should  devote  themselves  to  it.    There 

161;  98  Am.  Dec.  213.    In  this  case  it  have  been  and  still  are  such  among  us. 

was  said:  "  The  business  of  a  convey-  The  rule  of  liability  for  errors  of  judg- 

ancer  is  one  of  mat  importance  and  ment  as  applied  to  them  ought  to  be 

responsibility.     It    requires   an   ac-  the  same  as  in  the  case  of  gentlemen 
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for  mistakes  of  well-known  principles  and  roles  of  law;1 
as,  that  a  note  is  not  due  until  the  expiration  of  the  three 
days  of  grace,  and  cannot  be  sued  on  before  that.2  So 
the  disregard  of  a  plain  statutory  provision  is  negligence 
for  which  the  attorney  is  liable.3 

§  183.  Mistakes  in  Drawing  Papers  and  Pleadings.  — 
He  is  liable  for  mistakes  negligently  made  in  drawing 
papers  and  pleadings;4  as,  for  suing  for  twelve  dollars  in- 
stead of  twelve  hundred.5  But  he  cannot  be  held  liable 
for  his  mistake  in  misdescribing  land  on  which  he  was 
employed  to  enforce  his  client's  lien,  if,  notwithstand- 
ing, it  does  not  appear  that  his  client  has  sustained 
damage.6 

in  the  practice  of  law  or  medicine.  Bing.  460;  Kemp  v.  Bart,  4  Barn.  & 

It  is  not  a  mere  art,  but  a  science.  AdoL    424;   Gilbert   v.  Williams,    8 

'That  part  of   the  profession/  said  Mass.  51;  5  Am.  Dec.  77." 
Lord  Mansfield,  '  which  is  carried  on        '  Goodman  v.  Walker,  90  Ala.  482; 

by  attorneys  is  liberal  and  reputable,  68  Am.  Dec.  134;  Morrill  v.  Graham, 

as  well  as  useful  to  the  public,  when  27  Tex.  646. 

they  conduct  themselves  with  honor        *  Hopping  v.  Quin,  12  Wend.  518. 

ana  integrity;  and  they  ought  to  be  In  Goodman  v.  Walker,  supra.  Stone, 

protected  when  they  act  to  the  best  of  J.,  said:  "I  lav  down  the  rule,  then, 

their  skill  and  knowledge.    But  every  for  the  determination  of  this  case  as 

man  is  liable  to  error;  and  I  should  be  follows:    If   the   law  governing    the 

very  sorry  that  it  should  be  taken  for  bringing  of  this  suit  was  well  and 

granted  that  an  attorney  is  answer-  clearly  defined,  both  in  the  text-books 

able  for  every  error  or  mistake.  ....  and  in  our  own  decisions,  and  if  the 

A  counsel  may  mistake  as  well  as  an  rule  had  existed!  and  been  published 

attorney.    Yet  no  one  will  say  that  a  long  enough  to  justify  the  belief  that 

counsel  who  has  been  mistaken  shall  it  was  known  to  the  profession,  then 

be  charged.  •„  .  .  .  Not  only  counsel,  a  disregard  of  such  rule  by  an  attorney 

bat  judges,  may  differ,  or  doubt,  or  at  law  renders  him  accountable  for  the 

take  time  to  consider.    Therefore  an  losses  caused  by  such  negligence  or 

attorney  ought  not  to  be  liable  in  case  want  of  skill:  negligence,  if  Knowing 

of  a  reasonable  doubt':  Pitt  v.  Yalden,  the  rule  he  disregarded  it;  want  of 

4  Burr.  2060.    The  rule  declared  by  skill,  if  he  was  ignorant  of  the  rule." 
Lord  Mansfield  has  been  followed  in       s  Caverley  v.  McOwen,   123  Mass. 

all  the  subsequent  cases.     'No  attor-  575;  Estate  of  A.  B.,  1  Tuck.  236. 
nay,'  said  Abbott,  C.  J.,  'is  bound  to        *  Varnum  v.  Martin,  15  Pick.  440; 

know  all  the  law;  God  forbid  it  that  Bootes  v.  Stone,  2  Leigh,  650;  Beilly 

should  be  imagined  that  an  attorney,  v.  Kavanaugh,  29  IncL  435;  Oldham 

or  a  counsel,  or  even  a  judge,  is  bound  v.  Sparks,  28  Tex.  425;  Fitch  v.  Scott, 

to  know  all  the  law;  or  that  an  attor-  3  How.  (Miss.)  314;  34  Am.  Dec.  86. 

ney  is  to  lose  his  fair  recompense  on  See  Watson  v.  Muirhead,  57  Pa.  St. 

account  of  an  error,  being  such  an  161,  98  Am.  Dec.  213,  as  to  convey- 

error  as  a  cautious  man  might  fall  ancers. 

into':  Montriou  v.  Jefferys,  2  Car.  &       5  Varnum  v.  Martin,  15  Pick,  440. 
P.  113;  and  see  Godefroy  v.  Dalton,  6       *  Joy  v.  Morgan,  35  Minn.  184. 
Vol.  L -20 
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Illustbations. — An  attorney,  who  was  also  a  notary  public, 
was  held  liable  for  neglect  in  not  recording  a  mortgage  which 
he  had  drawn  for  his  client,  and  agreed  to  deliver  to  the  record- 
ing officer:  Stott  v.  Harrison,  73  Ind.  17. 

§  184.  Mistakes  in  Prosecution  of  Suit. — It  is  negli- 
gence in  an  attorney  to  bring  an  action  too  soon,1  or  to 
neglect  to  bring  it  until  too  late  to  recover,1  or  to  bring  it 
in  a  wrong  county,8  or  in  a  court  which  has  not  juris- 
diction of  the  suit,4  or  to  improperly  dismiss  a  suit.5  He 
is  liable  for  neglect  in  prosecuting  a  motion  for  a  new 
trial,  whereby  it  is  not  finally  awarded  to  his  client.6  It 
is  the  duty  of  the  attorney  employed  to  collect  a  debt  to 
sue  out  all  the  necessary  process  to  enforce  the  claim,  and 
for  a  failure  to  do  so  he  is  liable  to  the  client.7    Thus  he 

1  Hopping  v.  Quin,  12  Wend.  518.  law  as  it  now  stands,  that  when  an 
9  Smedes  v.  Elmendorf,  3  Johns,  attorney  undertakes  the  collection  of 
185;  Oldham  v.  Sparks,  28  Tex.  425;  a  debt,  it  becomes  his  duty  to  sue  out 
Walsh  v.  Shumway,  65  111.  471;  Ste-  all  process,  both  mesne  and  final,  ne- 
vens  v.  Walker,  55  Hi.  151.  To  rap-  cessary  to  effect  that  object;  and  con- 
port  an  action  against  an  attorney  for  sequently,  that  he  must  not  only  sue 
the  amount  of  bills  left  with  him  for  out  the  first  process  of  execution,  but 
collection,  where  nothing  has  been  all  such  that  may  become  necessary. 
collected  on  them,  it  is  necessary  to  This  undoubtedly  is  the  true  general 
show  culpable  negligence  in  collecting:  doctrine  on  this  subjeet,  qualified, 
Palmer  v.  Ashley,  3  Ark.  75.  however,  as  will  be  presently  seen,  by 
8  Kemp  v.  Burt,  4  Barn.  &  AdoL  a  pervading  principle  that  fairly  grows 
424.  out  of  the  peculiar  character  of  the 

*  Williams  v.  Gibbs,  5  Ad.  &  E.  208.  attorney's  functions.     But  although  it 

6  Evans  v.  Watrous,  2  Port.  205;  is  his  duty  thus  to  pursue  his  client's 
Coopwood  v.  Baldwin,  25  Miss.  129;  cause  through  all  its  stages,  he  is  not 
Walpole  v.  Carlisle,  32  Ind.  415.  imperiously  bound  to  institute  new 

*  Drais  v.  Hogan,  50  Cal.  121.  collateral   suits,   without  special   in- 

7  Crooker  v.  Hutchinson,  2  D.  Chip,  structions  to  do  so;  as,  actions  against 
117;  Mc Williams  t?.  Hopkins,  4  Rawle,  the  sheriff  or  clerk  for  the  failure  of 
382;  Fitch  v.  Scott,  3  How.  (Miss.)  their  duty  in  the  issuance  or  service  of 
314;  34  Am.  Dec  86;  Hogg  v.  Martin,  process.  He  should  pursue  bail,  how- 
Biley,  156;  Wright  v.  Ligon,  Harp,  ever,  and  those  who  may  have  become 
Eq.  137;  Stevens  v.  Walker,  55  111.  bound  with  the  defendant,  either  be- 
151;  Smallwood  v.  Norton,  20  Me.  83;  fore  or  after  judgment,  in  the  progress 
37  Am.  Dec.  39;  Cox  v.  Snllivan,  7  of  the  suit.  Nor  is  he  "bound  to  at- 
Ga.  144;  50  Am.  Dec  386.  In  Pen-  tend  in  person  to  the  levy  of  an  exe- 
nington  v.  Yell,  11  Ark.  212,  52  cution,  or  to  search  out  for  property 
Am.  Dec.  262,  a  leading  case  on  the  out  of  which  to  make  the  debt,  this  is 
liability  of  the  attorney,  the  court  the  business  of  the  sheriff.  Nor  is  he 
say:  "As  authority  and  duty  in  the  liable  for  any  of  the  shortcomings  of 
relation  of  client  and  attorney  are  that  officer.  But  in  reference  to  all 
correlative  terms,  in  the  same  sense  these  professional  duties,  the  courts 
that  right  and  obligation  are  so,  in  have  recognized  a  principle  to  which 
a  general  sense,  it  results  from  the  we  have  already  alluded,  that  does) 
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is  liable  for  a  failure  to  seasonably  sue  out  a  scire  facias 
where  the  execution  has  been  returned  nan  est  inventus,1 
for  not  delivering  an  execution  to  the  officer  within  thirty 
days  after  judgment,  if  an  attachment  is  lost  thereby.3 
He  is  not  liable  for  the  loss  of  papers  stolen  from  him 
without  negligence  on  his  part.8  He  is  not  guilty  of  neg- 
ligence in  forbearing  to  bring  a  suit  where  the  parties 
had  agreed  to  leave  one  of  the  matters  in  dispute  to  arbi- 
tration, the  decision  of  which  would  render  an  action 
unnecessary;4  nor  in  failing  to  pursue  the  extraordinary 
remedy  of  attachment,  the  owner  of  the  claim  having 
neither  made  affidavit  nor  given  bond;5  nor  for  omitting 
to  defend  a  suit,  if  he  be  not  instructed  in  the  defense;6 
nor  is  he  liable  for  a  failure  to  file  a  note  which  he  has 
received  for  collection  by  suit;  as,  a  claim  against  the 
estate  of  the  maker  upon  the  death  and  declaration  of 
the  insolvency  of  the  estate  of  the  latter,  when  such  facts 
occurred  after  he  received  the  note,  and  without  his 
knowledge.7  Where  an  attorney  is  directed  to  collect  a 
note  containing  no  waiver  of  the  appraisement  laws,  and 
obtains  a  judgment  with  such  waiver,  the  client  cannot 
complain,  although  the  debtor's  property  sold  for  much 

not   by  any  means    move    the  line  rectlv  out  of  the  peculiar  character  of 

between    reasonable     diligence    and  the  functions  of  an  attorney  at  law, 

erassa  negUgenHa,  and   thus  in   fact  and  to  be  founded  on  sound  public 

place  the  attorney  farther  from  re-  policy;   for  in  the  nature  of  things 

gponsibility  to  his  client;  but  so  far  these  duties  cannot  in  general  be  per- 

as  its  operation  is  in  any  sort  to  his  formed  in  a  manner  to  subserve  the 

protection,  it  is  so  only  by  its  influ-  true  interest  of  the  client,  if  limited 

ence  upon  the  determination  of  the  to  that  strict  line  of  routine  conduct 

question  of  fact,  whether  or  not  the  which  is  chalked  out  by  the  law   as 

act   or  omission  complained   of    did  the  pathway  for  ordinary  agents,  and 

really  amount  to  that  degree  of  crassi-  it  is  therefore  inevitable  that  in  the 

tode  for  which    the  law  holds  him  discharge  of  these  duties  they  must 

liable.     This  principle  is,  that  the  at-  be  intrusted  with  a  large  and  liberal 

torney  will  always  be  justified  in  ceas-  share  of  discretion." 
ing  to  proceed  with  his  client's  cause        i  Dearborn  v.  Dearborn,  15  Mass. 

(unless  specially  instructed  to  go  on)  316. 

whenever   he  shall    be  bona  fide  in-        *  Phillips  v.  Bridge,  11  Mass.  24$. 
finenced  to  this  course  by  a  prudent       *  Hill  v.  Barney,  18  N.  H.  607. 
regard  for  the  interest  of  his  client:        *  Hogg  v.  Martin,  Riley,  156. 
Crooker  v.  Hutchinson,  2  D.  Chip.  117;        *  Foulks  v.  Falls,  91  Ind.  315. 
2  GreenL  Ev.,  2d  ed.,  sec.  145,  p.  140.        •  Benton  v.  Craig,  2  Mo.  198. 
This  principle  would  seem  to  grow  di-       7  Stubba  v.  Beene,  37  Ala.  627. 
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less  than  its  value,  and  the  whole  amount  of  the  judg- 
ment was  not  realized.1 

Illustrations. — A  demand  against  persons  known  to  be  in- 
solvent was  left  with  an  attorney,  with  instructions  to  do  the 
best  he  could  with  it.  He  received  the  notes  of  third  persons 
for  the  debt,  bat  in  consequences  of  the  fraud  of  the  debtors, 
such  notes  were  not  collected.  Held,  that  the  attorney  was  not 
responsible  for  the  loss,  and  a  judgment  obtained  against  him 
at  law  was  restrained  by  injunction:  Wright  v.  Ligon,  1  Harp. 
Eq.  166.  An  attorney  employed  to  prosecute  a  suit  for  the 
recovery  of  valuable  land,  when  a  jury  had  returned  a  verdict 
in  his  favor,  took  the  same,  and  by  his  negligence  and  unskill- 
fulness  altered  the  verdict  so  as  to  include  only  a  worthless 
piece  of  the  property  sought  to  be  recovered;  and  at  his  request 
the  jury  accepted  the  same  as  their  verdict,  to  the  plaintiff's 
damage.  Held,  that  the  attorney  is  liable:  SkiUen  v.  Wallace, 
36  Ind.  319.  An  attorney  is  employed  to  conduct  a  case 
in  the  district  court,  and  a  judgment  is  rendered  against  his 
client,  and  he  is  entitled  to  a  new  trial  and  obtains  one,  but 
conducts  the  proceedings  in  obtaining  the  new  trial  so  care- 
lessly and  negligently  that  the  order  granting  the  same  is 
reversed  in  the  supreme  court:  Held,  that  he  is  liable  to  the 
client  for  the  loss  sustained  thereby,  and  his  liability  is  not 
destroyed  by  the  fact  that  his  client  employed  other  counsel  in 
the  supreme  court:  Drais  v.  Hogan,  50  Cal.  121. 

§  185.  Mistakes  in  Giving  Advice. — The  attorney  is 
liable  where  he  gives  to  the  client  plainly  erroneous 
advice,  from  which  the  client,  by  following,  is  damaged.2 

§  186.  Measure  of  Damages. — The  client  must  have 
suffered  an  injury,  or  he  cannot  maintain  an  action  even 
for  nominal  damages.8  "  Two  things  are  to  be  shown  in 
order  to  subject  an  attorney  to  an  action:  1.  Gross  or 
unreasonable  negligence  or  ignorance;  and  2.  A  conse- 
quent loss  to  his  client."4  The  measure  of  damages  is 
the  actual  loss  sustained/  and  not  necessarily  the  amount 

1  Nickless  v.  Pearson,  81  Ind.  427.  *  Fitch  v.  Scott,  3  How.  (Miss.)  314; 

*  Gihon  v.  Albert,  7  -Paige,  278.  34  Am.  Dec.  86. 

1  Grayson  v.  Wilkeraon,   13  Miss.  *  Pennington  v.  Yell,  11  Ark.  212; 

268;  Suydam  v.  Vance,  2  McLean,  99;  52  Am.  Dec.  262;  Stevens  v.  Walker, 

Harter  v.  Morris,  18  Ohio  St.  492;  55  111.  151;  Rootes  v.  Stone,  2  Leigh, 

Arnold  v.   Robertson,   3   Daly,   298;  650;  Crookerv.  Hutchinson,  2  D.  Chip. 

Brace  *  Baxter,  7  Lea,  477.  117;  Niabet  v.  Lawson,  1  Ga,  275;  Cox 
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of  the  claim  which  was  not  recovered,  through  the  negli- 
gence of  the  attorney.1  The  client  must  show  that  he 
had  a  valid  claim.3  An  attorney  is  liable  to  his  client 
only  for  the  proximate  results  of  neglect  in  making  col- 
lections. If,  after  the  client  took  the  business  from  the 
hands  of  the  attorney,  loss  resulted  from  further  delay  of 
the  client,  or  of  another  attorney  into  whose  hands  the 
collections  were  given,  the  first  attorney  cannot  be  held 
responsible  for  such  loss.8  An  attorney,  liable  for  a  debt 
lost  by  his  negligence,  is  not  liable  for  the  loss  of  the  evi- 
dence of  the  debt;  and  in  a  suit  against  him  for  such  loss, 
he  may  show  that  the  plaintiff  had  another  remedy,  which 
he  had  successfully  pursued.4  The  amount  of  damages  is 
a  question  for  the  jury.5 

Illustrations.  —  A  places  certain  demands  in  the  hands  of 
an  attorney,  who  agrees  to  collect  the  amount,  and  pay  over 
the  proceeds  to  creditors  of  A,  such  creditors  being  no  party 
to  the  agreement.  Held,  that  A  may  maintain  an  action  against 
the  attorney  for  a  failure  to  collect  and  pay  over  the  amount 
of  the  debts:  Mardis  v.  ShacJdeford,  6  Ala.  433. 

§  187.  Attorney  must  Follow  Client's  Instructions. — 
The  attorney  must  follow  the  instructions  of  his  client. 
"Whenever  an  attorney  disobeys  the  lawful  instructions 
of  his  client,  and  a  loss  ensues,  for  that  loss  the  attorney 
is  responsible."6    As  to  the  general  conduct  of  the  suit, 

v.  Sullivan,  7  Ga.  144;  60  Am.  Dec.  oat  of  the  injury,  even  up  to  the  day 

386;  Mardis  v.  Shacklef  ord,  4  Ala.  493;  of  the  verdict. " 

Eccles  v,  Stephenson,  3  Bibb,  517;  Ar-  *  Eccles  v.  Stephenson,  3  Bibb,  517; 

nold  v.  Robertson,  3  Daly,  298;  Suy-  Orookerv.  Hutchinson,  2  D.  Chip.  117; 

dam «.  Vance,  2  McLean,  99;  Grayson  v.  Cox  v.  Sullivan,  7  Ga.  144,  50  Am. 

Wilkinson,  5  Smedes  &  M.  268;  Lang-  Dec.  386. 

made  v.  Glenn,  57  Ga.  528.    In  Wu-  2  Spiller  v.  Davidson,  4  La.   Ann. 

cox  v.  Plnmmer,  4  Pet.  172,  it  is  said:  171;  Pennington  v.  Yell,  11  Ark.  212; 

"  When  the  attorney  was  chargeable  52  Am.  Dec.  262. 

with  negligence  or  unskillfulness,  his  B  Read  v.  Patterson,  11  Lea,  430. 

contract  was  violated,  and  the  action  *  Huntington  v.  Rumnill,   3   Day, 

might    have     been    sustained   imme-  390. 

diately.     Perhaps,  in  that  event,  no  *  Godefroy  v.  Jay,  5  Moore  &  P.  284; 

more  than  nominal  damages  may  be  Crookerv.  Hutchinson,  2D.  Chip.  117; 

proved,  and  no  more  recovered;  but,  on  Eccles  v.  Stephenson,  3  Bibb,  517. 

the  other  hand,  it  is  perfectly  clear  •  Gilbert  v.  Williams,  8  Mass.  51;  5 

that  the  proof  of  actual  damage  may  Am.  Dec.  77;  Nave  v.  Baird,  12  Ind. 

extend  to  facts  that  occur,  and  grow  318;  Wilcox  v.  Plummer,  4  Pet.  172; 
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the  attorney  acts  according  to  his  judgment  and  discre- 
tion. In  these  matters  the  client  has  no  right  to  control 
him;  he  may  do  what  he  thinks  is  proper,  even  though 
against  the  wishes  of  the  client.1 

Illustrations. — The  holder  of  a  note  places  it  in  the  hands 
of  an  attorney,  and  instructs  him  to  bring  suit  on  it.  The 
attorney,  honestly  believing  that  it  would  be  better  not  to  sue 
then,  omits  to  do  so,  and  the  money  is  lost  by  the  maker's  sub- 
sequent insolvency.  The  attorney  is  liable  to  an  action  by  the 
client:  Cox  v.  Livingston,  2  Watts  &  S.  103;  37  Am.  Dec.  486. 

§  188.  Liability  of  Attorney  for  Mistakes  or  Frauds  of 
Agents  or  Associates. — An  attorney  is  liable  for  the  negli- 
gence or  fraud  of  another  attorney  whom  he  employs  as 
his  agent.2  So  each  partner  in  a  firm  of  attorneys  is  lia- 
ble for  the  want  of  skill  or  negligence  of  the  others.*  For 
like  reasons,  a  mercantile  collecting  agency  receiving  a 
note  "for  collection *'  is  liable  for  the  negligence  of  attor- 
neys or  agents  employed  by  them  in  other  parts  of  the 
country.4    An  attorney  who  has  collected  money  for  his 

Cox  v.  Livingston,  2  Watts  &  S.  103;  ence,  and  giving  the  necessary  infor- 

37  Am.  Dec.  486;  Armstrong  v.  Craig,  mation  to  the  plaintiffs;  or  in  briefer 

18  Barb.  387.  terms,  that  the  attorney  in  Memphis 

1  Anonymous,  1  Wend.  108;  Read  was  not  their  agent  for  the  collection, 

v.  French,  28  N.  Y.  292.  but  that  of  the  plaintiffs  only.     The 

8  Weeks  on  Attorney,  seo.  288;  Bid-  current  of  decision,  however,  is  other- 
die  v.  Poorman,  3  Penr.  &  W.  224;  wise  as  to  attorneys  at  law  sending 
Poole  v.  Gist,  4  McCord,  259;  Walker  claims  to  correspondents  for  collection, 
v.  Stevens,  79  111.  193;  Small  wood  v.  and  the  reasons  for  applying  the  same 
Norton,  20  Me.  83;  37  Am.  Dec.  39;  rule  to  collection  agencies  are  even 
Pollard  v.  Rowland,  2  Blackf.  22;  stronger.  They  have  their  selected 
Grayson  v.  Wilkinson,  5  Smedes  &  M.  agents  in  every  part  of  the  country. 
268;  Birkbeck  v.  Stafford,  14  Abb.  Pr.  From  the  nature  of  such  ramified  in- 
285;  Cummins  v.  Heald,  24  Kan.  600;  stitutions,  we  must  conclude  that  the 
36  Am.  Rep.  2^-  public  impression  will  be  that  the 
Livinsgton  v.  Cox,  6  Pa.  St.  360;  agency  invited  customers  on  the  very 
Dwight  v.  Simon,  4  La.  Ann.  490;  ground  of  its  facilities  for  making 
Poole  v.  Gist,  4  McCord,  259;  Wilkin-  distant  collections.  It  must  be  pre- 
son  v.  Griswold,  12  Smedes  &  M.  669.  aumed  from  its  business  connections 

*  Bradstreet  v.  Everson,  72  Pa.  St.  at  remote  points,  and  its  knowledge 

?^*»  ^^Ja}'  ^eP-  66*>i  Agnew,  J.,  say-  of  the  agents  chosen,  the  agency  in- 

ing:   "It  is  argued,  notwithstanding  tends  to  undertake  the  performance  of 

the  express  receipt   'for   collection,  the  service  which  the  individual  cna- 

tnat  the  defendants  did  not  under-  tomer  is  unable  to  perform  for  him- 

take  for  themselves    to  collect,   but  self.     There  is  good  reason,  therefore, 

only  to  remit  to  a  proper  and  respon-  to  hold  that  such  an  agency  is  liable 

aible  attorney,  and  made  themselves  for  collections  made  by  its  own  agents 

liable  only  for  diligence  in  correspond-  when  it  undertakes  the  collection  by 


311  LIABILITY  OF  ATTORNEY  TO  CLIENT.      §§  189,  190 

client  will,  if  he  deliver  it  to  a  third  person  to  carry 
to  his  client,  without  authority  or  directions  from  the 
client  so  to  do,  be  liable  to  his  client  for  the  sum  thus 
collected  if  the  same  be  stolen  from  such  third  person 
while  on  his  way  with  the  money,  even  though  such  per- 
son were  trustworthy,  and  took  the  same  care  of  the  money 
that  he  did  of  his  own.1 

Illustrations. — An  attorney,  directed  by  a  mortgagee  of  cer- 
tain horses  and  harnesses  to  take  possession  of  them  under  the 
mortgage,  went  with  an  officer  to  the  stable  where  they  were, 
and  took  possession  of  them.  The  stable  was  then  leased  from 
the  mortgagor,  and  a  custodian  selected  by  the  mortgagee  was 
placed  in  charge  of  the  property.  Held,  that  the  attorney  was 
not  liable  for  the  custodian's  neglect  in  permitting  the  property 
to  be  afterwards  seized  under  an  execution:  Gaines  v.  Becker,  7 
111.  App.  315. 

§  189.  Liability  for  Acting  without  Authority. — If  an 
attorney  commence  or  defend  an  action  or  suit  without 
authority,  he  is  liable  to  the  principal  for  damages.2  An 
action  for  money  had  and  received  will  lie  against  an  at- 
torney who,  having  a  debt  to  collect,  receives  in  payment 
debts  of  himself  or  of  others,  without  authority  from  his 
principal.8 

§  190.    Liability  for  Acting  in  Excess  of  Authority.  — 

So  the  attorney  is  liable  to  his  client  for  damages  arising 

the  express  terms  of  the  receipt.    If  of  losses  by  reason  of  insurrection  oi 

it  does  not  so  intend,  it  has  it  in  its  war.'    The  limitation  of  the  liability  of 

power  to  limit  responsibility  by  the  Bullitt  and  Fairthom  by  Mr.  Bullitt, 

terms  of  the  receipt.     An  example  of  himself  a  good  lawyer,  is  evidence  of 

this  limited  liability  is  found  in  the  his  belief  that  a  greater  liability  would 

case  of  Bullitt  v.  Eaird,  decided  at  arise  without  the  restriction." 

Philadelphia  in  1870,  the  only  case  in  l  Grayson  v.  Wilkinson,    13  Miss 

this  state  upon  the  subject  of  such  268. 

agencies.    There  the  receipt  read,  'For  *  Weeks   on    Attorneys,    sec.   306 

collection  according  to  our  direction,  Cvphert  v.  McClune,  22  Pa.  St.  195 

and  proceeds,  when  received  by  us,  O  Hara  v.  Brophy,  24  How.  Pr.  379 

to  be  paid  over  to  King  and  Baird.'  Piggott  v.  Addicks,  3  G.  Greene,  427 

Across  the  face  of  the  receipt  was  56  Am.   Dec   647;   Marvel  v.   Man 

printed    these    words:    'N.   B.     The  ouvrier,  14  La.  Ann.  3;  74  Am.  Dec 

owner  of  the  within  mentioned  tak-  424;  Dorsey  v.  Kyle,  30  Md.  512;  96 

ing  all  the  risks  of  the  mail,  of  losses  Am.  Dec.  617. 

by  failure  of  agents  to  remit,  and  also  *  Houx  v.  Russell,  10  Mo.  246. 
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to  the  latter  through  his  acting  in  excess  of  his  authority.1 
An  attorney  entering  satisfaction  of  a  judgment  without 
full  payment  is  personally  liable  to  his  client  for  the  un- 
paid balance.8 

Illustrations. — Attorneys  collected  and  transmitted  to  their 
clients  funds  in  depreciated  bank  paper,  which  the  clients  re- 
fused to  receive,  and  sent  back  with  an  order  to  return  to  them, 
and  a  request  to  make  up  the  difference.  The  attorneys  declined 
to  do  anything  about  it.  Held,  that  the  clients  had  a  right  to 
sell  the  paper  and  recover  the  deficiency  from  the  attorneys: 
West  v.  Ball,  12  Ala.  240. 

§  191.    Not  Liable  as  to  Matters  outside  his  Profession. 

— An  attorney  is  not  liable  for  not  acting  as  to  matters 
not  implied  in  the  business  of  an  attorney,  or  not  within 
the  scope  of  the  profession;  as,  for  example,  demanding 
payment  of  a  note  and  giving  notice  to  the  indorser.8 

§  192.  Remedy  is  against  Attorney  Alone — Proceed- 
ings not  Affected. — The  remedy  of  the  client  is  against 

1  Weeks  on  Attorneys,  sec.  305.  a  notary,  without  some  special  en- 
8  People  v.  Cole,  84  111.  327.  gagement,  unless  there  be  proof  of 
*  Odlin  v.  Stetson,  17  Me.  244;  35  a  combination  of  these  employments, 
Am.  Dec.  248;  Hughes  v.  Boyce,  2  or  of  a  course  of  business  authorizing 
La.  Ann.  803.  In  Odlin  v.  Stetson,  17  those  employing  him  to  expect  that  he 
Me.  244,  35  Am.  Dec.  248,  the  court  will  do  so.  The  case  finds  that  the 
said:  "When  a  person  offers  his  ser-  defendants  were  not  notaries;  and  it 
vices  to  the  public  in  any  business,  does  not  appear  that  they  had  so  con- 
trade,  or  profession,  there  is  an  implied  ducted  their  business  as  to  authorize 
engagement  with  those  who  employ  any  one  to  expect  them  to  act  in  any 
him  that  he  will  perform  the  business  other  character  or  manner  than  is  usual 
intrusted  to  him  faithfully,  diligently,  for  attorneys.  The  court  must  under- 
and  skillfully.  And  if  he  fails  to  do  stand  from  the  law,  and  from  the  cus- 
so,  he  is  answerable  for  the  damages  tomary  course  of  business  as  exhibited 
suffered  by  reason  of  such  neglect,  in  cases  coming  before  them,  that 
This  engagement  is  limited,  however,  negotiable  paper  is  placed  in  the 
by  the  nature  of  the  business,  and  hands  of  a  notary  or  special  agent 
often  also  by  its  being  carried  on  only  to  have  the  necessary  presentment 
in  a  particular  place.  Thus  an  insur-  made  and  notices  given.  Cases  may 
ance  or  ship  broker  resident  in  a  cer-  and  do  occur,  where  an  attorney 
tain  city  would  not  be  expected  to  acts  also  as  a  notary,  and  where  also 
effect  insurance  or  obtain  a  freight  an  attorney  is  called  upon  for  advice 
in  a  distant  city,  unless  such  were  respecting  the  manner  of  performing 
proved  to  be  his  usual  course  of  busi-  these  duties;  and  he  may  in  such 
ness,  without  a  special  undertaking  and  probably  in  other  cases  under- 
to  do  it.  So  a  notary  cannot  be  take  to  have  them  properly  done, 
expected  to  perform  the  duties  of  and  in  such  cases  he  will  be  respon* 
an  attorney,  or  an  attorney  those  of  nble." 
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the  attorney  alone.  His  negligence  or  ignorance,  whereby 
the  client  fails  in  his  suit,  cannot,  as  a  rule,  be  made  a 
ground  for  setting  aside  the  judgment  or  decree.1  In 
New  York  it  has  been  held  that  a  judgment  obtained  by 
default  through  the  neglect  of  the  defendant's  attorney 
will  be  set  aside,  where  it  appears  that  the  attorney  is 
insolvent,  and  the  client  otherwise  would  be  remediless.2 

§  193.    Summary  Jurisdiction  as  to  Attorneys.  — As 

officers  of  the  court,  attorneys  are  peculiarly  subject  to 
its  jurisdiction.  The  tribunals  in  which  they  practice 
exercise  a  summary  authority  over  them,  whenever  it  is 
discovered  that  they  have  been  guilty  of  bad  faith  or 
want  of  honesty  in  their  dealings  with  either  court  or 
client.  This  summary  jurisdiction  extends  not  merely 
to  cases  in  which  the  attorney  is  actually  employed,  but 
"whenever  the  employment  is  so  connected  with  their 
professional  character  as  to  afford  a  presumption  that 
their  character  formed  the  ground  of  their  employment.8 
This  summary  jurisdiction  consists  in  compelling  the 
attorney  to  do  what  he  should  do,  or  in  suspending  him 
for  a  time  from  the  exercise  of  his  profession,  or  in  strik- 
ing his  name  from  the  roll  of  attorneys,  and  annulling 
his  license  to  practice.4  The  motion  against  attorneys 
given  by  statute  is  a  substitute  for  the  more  tedious 
remedy  by  action  of  debt  or  assumpsit,  and  the  attorney, 

1 People    v.    Rains,    23   Cal.    128;  suit  cannot  plead  the  neglect  of  his 

Quinn  v.  Wetherbee,  41    Cal.    247;  counsel  as  an  excuse  for  his  own  negli- 

Dibble  r.  Truluck,  12  Fla.  185;  Burton  gence,  where  he  is  capable  of  acting 

t>.  Wiley,  26  Vt.  430;  Farmers'  Co.  v.  m  the  matter  for  himself  and  by  him- 

Wadworth  Bank,  23  Wis.  249;  Burton  self:   Boing  v.   Raleigh    and   Gaston 

v.  Hynson,  14  Ark.  32;  Austin  v.  Nel-  R.  R.  Co.,  88  N.  C.  62. 

■on,  11  Mo.  102;  Kerby  v.  Chadwell,  »  Meacham  v.  Dudley,  6  Wend.  514; 

10  Mo.  392;  Gehrke  v.  Jodd,  59  Mo.  Elston  v.  Schilling,  7  Robt.  74;  Sharp 

522;  Biebinger  v.  Taylor,  64  Mo.  63;  v.  Mayor,  31  Barb.  578;  and  see  Griei 

Spudding  v.  Thompson,  12  Ind.  477;  t>.  Vernon,  65  N.  C.  76. 

74  Am.  Dec  221;  Merritt  v.  Putnam,  a  Weeks  on  Attorneys,  sec.  77;  Starr 

7  Minn.  493;  Babcock  v.  Brown,  25  v.  Vanderheyden,  9  Johns.  253;  6  Am. 

Vt  550;  60  Am.  Dec  290;  Jones  v.  Deo.  275;  Anderson  v.  Bosworth,  15 

Leech,  46  Iowa,  186;  Matthis  v.  Cam-  R.  I.  443;  2  Am.  St.  Rep.  910. 

eron,  62  Mo.  504;  Niagara  Ins.  Co.  v.  *  As  to  the  two  latter  methods,  see 

Bodecker,  47  Iowa,  162.    A  party  to  a  ante,  Chapter  XIII. 
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when  proceeded  against  under  the  statute,  may  insist 
upon  a  set-off,  or  any  other  defense  which  it  would  be 
competent  for  him  to  make  to  an  action,  if  that  form  of 
remedy  had  been  adopted.1 


§  194.  When  Summary  Jurisdiction  will  and  will  not 
be  Exercised. — The  summary  jurisdiction  will  not,  how- 
ever, be  exercised  where  he  is  not  an  attorney  of  that 
court,2  or  the  cause  did  not  arise  in  whole  or  in  part  out 
of  a  case  before  that  court,*  or  was  not  connected  with  his 
official  employment,4  nor  where  the  client  has  obtained  a 
judgment  for  his  money  against  the  attorney,  and  has 
thus  changed  their  relation  to  that  of  debtor  and  cred- 
itor.6 In  a  proceeding  by  motion  against  an  attorney 
for  refusing  to  pay  over  the  client's  money  when  de- 
manded, he  is  only  chargeable  with  the  amounts  actually 
collected, — not  with  a  deficit  in  the  recovery  of  a  judg- 
ment, arising  from  malfeasance  or  non-feasance.6  The 
Kentucky  act,  giving  a  summary  remedy  against  attor- 
neys who  fail  to  pay  over  money  collected  for  their  cli- 
ents, applies  only  to  attorneys  of  the  state,  and  to  money 
collected  by  them  officially,  not  to  attorneys  of  the  fed- 
eral courts,  nor  to  collections  made  under  their  process.7 
Summary  proceedings  cannot  be  had  to  compel  an  attor- 
ney to  pay  over  money  received  by  him,  on  a  bond  and 
mortgage,  as  a  land  agent,  not  as  an  attorney.8  The  stat- 
ute of  Mississippi  gives  the  remedy,  by  motion,  against 
attorneys,  only  when  money  has  actually  been  collected 
by  them,  and  they  have  refused  to  pay  it  over.  It  does 
not  lie  where  they  have  taken  notes,  etc.,  in  satisfaction 

1  Jones  v.  Miller,  1  Swan,  151.  diction  will  not  be  applied  where  the 

■  In  re  Philips,  3  Jar.  479;  In  re  money  was  not  received  in  a  profes- 

Lord,  2  Scott,  131.  sional  capacity,  or  where  it  is  with- 

*  Thompson  v.  Gordon,  15  Mees.  &  held  in  good  faith:  In  re  Kennedy, 
W.  610.  120  Pa.  St.  497. 

*  Alexander  v.  Anderdon,  6  Beav.  •  Croft  v.  Hicks,  26  Tex.  383. 

405.  7  Thomas    «.    Roberts,    5    Dana, 

6  Windsor  v.  Brown,  15  R.  I.  182;    189. 
2  Am.  St  Rep.  892.    Summary  juris-       8  In  re  Dakin,  4  Hill,  42.  • 
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of  an  execution.1  A  summary  application  to  compel  an 
attorney  to  pay  over  money  received  in  his  professional 
capacity  is  only  entertained  on  motion  of  the  client,  and 
is  not  extended  to  assignees  of  clients.2  One  who  has 
been  an  attorney  is  liable  for  conduct  during  that  time, 
though  he  has  since  ceased  to  be  an  attorney;*  but  the 
court  will  not  generally  interfere  where  the  misconduct 
took  place  before  the  attorney  was  admitted.4 


§  195.  For  What  Acts  Summary  Jurisdiction  will  be 
Exercised. — The  court  will  summarily  compel  an  attor- 
ney to  perform  his  undertaking  to  pay  money,5  and  his 
obligation  to  pay  over  money  collected  for  his  client,6  or 
an  excessive  fee  which  he  has  retained  for  his  services.7 
An  attorney  who  has  received  money  in  payment  of  costs 
awarded  to  his  client  by  an  erroneous  order  which  has 
been  reversed  may  be  ordered  to  restore  it.8  Where 
an  attorney  in  an  action  is  in  contempt  for  the  vio- 

1  Banks  v.  Cage,  2  Miss.  293.  summary  jurisdiction  exercised  by  the 

1  Hess  v.  Joseph,  7  Robt.  609.  courts  for  the  purpose  of  compelling 

•Scott  v.  Van  Alstyne,   9  Johns,  attorneys  to  perform  their  duty  to 

216.  clients  is  not  only  just  in  itself,  but  it 

*  In  re  Page,  1  Bing.  160;  Anony-  exerts  a  wholesome  influence  upon  the 
mous,  2  Barn.  &  Adol.  766.  whole  body  of  the  legal  profession. 

6  In  re  Hilliard,  2  DowL  &  L.  919;  If  the  client  were  driven  to  tho  dila- 

Weeks  on  Attorney,  sec.  78;  Hatha-  tory  and  sometimes  inefficient  remedy 

way  v.  Brady,  26  Cal.  581;  Dunn  v.  by  action,   when    the    attorney    im- 

Hannerson,  7  How.  (Miss.)  579;  In  re  properly  neglects  to  pay  over  money, 

Bleakley,  5  Paige,  311;  In  re  Silver-  a    few    unworthy    members    of    the 

Mil,  45  Hun,  575.  bar  would  bring  odium  upon  all  the 

•  People  v.  Smith,  3  Caines,  222;  rest."  In  re  Dakin,  4  Hill,  42.  But 
Saxton  r.  Wyckoff,  6  Paige,  182;  In  re  the  ground  for  this  summary  proceed- 
Bleakley,  5  Paige,  311;  Foster  v.  ing  is  happily  stated  by  Peckham,  J., 
Townshend,  68  N.  Y.  203;  Kuhne  v.  in  Bowling  Green  Savings  Bank  v. 
Daflev,  23  Hun,  282;  In  re  Steinert,  Todd,  52  N.  Y.  489,  thus:  "The  law 
24  Hun,  246;  People  v.  Wilson,  5  is  not  guilty  of  the  absurdity  of  hold- 
Johns.  368;  Bowling  Green  Savings  ing  that  after  a  client  has  spent  years 
Bank  t?.  Todd,  52  N.  Y.  489;  In  re  in  collecting  through  his  attorney  a 
H ,  87N.  Y.  521;  People  v.  Smith,  lawful  demand,   he  Bhall  be  put  to 

1  Cole.  &  C.   Cas.  497;  Bohanan  v.    spending  as  many  more  to  collect  it 
Peterson,  9  Wend.  503;  Hess  v.  Joseph,     from  the  attorney,  and  if  that  attor- 

7  Robt.  609;  Hynman  v.  Washington,    ney  should  not  pay,  then  try  the  same 

2  McCord,  493;  Merritt  v.  Lambert,    track  again." 

lOPaige,  352;  WilmerdingBc.  Fowler,  7  Burns  v.   Allen,   15  R.  I.  32;  2 

14  Abb.  Pr.,  N.  S.,  249;  Grant's  Case,  Am.  St  Rep.  844. 

8  Abb.  Pr.  357;  Ex  parte  Statts,  4  Cow.  »  Forstman  v.  Schulting,  108  N.  Y. 
76;InreMertian,29Hun,459.    "The  110. 
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lation  of  an  injunction  therein,  or  for  any  act  incon- 
sistent with  his  relation  to  the  court,  and  suitors  have 
sustained  damage,  the  remedy  is  by  summary  proceed- 
ings, not  by  action.1  He  will  be  summarily  ordered  to 
pay  over  money  collected,  although  when  the  suit  result- 
ing in  the  collection  was  brought,  he  had  a  partner,  the 
partnership  having  been  dissolved  before  the  collection 
was  made.  And  it  makes  no  difference  that  there  were 
unsettled  matters  between  the  attorney  and  his  partner, 
and  that  it  is  possible  that  the  partner  may  have  been 
instrumental  in  inducing  the  client  to  make  the  demand.1 
"This  summary  jurisdiction,  however,  will  only  be  exer- 
cised where  the  money  has  come  into  the  hands  of  the 
attorney  in  his  professional  capacity,*  and  as  an  attorney 
of  the  court  in  which  the  application  is  made.4  Money 
borrowed  by  one  from  a  client  who  had  sought  his  advice 
as  to  investing  it,  he  delivering  to  her  mortgages  to  secure 

1  Foster  v.  Townshend,  68  N.  T.  203.  was  retained  in  respect  to  his  profes- 

*  Jeffries  r.  Laurie,  23  Fed.  Rep.  786.  sional  character.    That  would  leave 

*  In  re  Dakin,  4  Hill,  42;  Grant's  room  for  inferring  that  had  he  not 
Case,  8  Abb.  Pr.  357;  In  re  Haskin,  been  an  attorney  of  this  court,  he 
18  Hun,  42;  Wilmerdings  r.  Fowler,  would  not  have  been  so  retained.  Bat 
55  N.  Y.  641;  In  re  Husson,  26  Hon,  such  an  inference  is  excluded  where 
130;  89  K.  Y.  618.  the  retainer  was   in  a  suit  already 

4  Ex  parte  Ketcham,  4  HOI,  565,  brought,  and  pending  in  another  court, 
where  it  is  said:  "  The  power  to  deter-  It  is  impossible,  then,  to  say  that  he  is 
mine  that  dispute  on  motion  belongs,  I  in  default  as  an  attorney  of  this  court, 
think,  exclusively  to  the'superior  court,  which  I  take  it  we  must  see  before  we 
as  an  attorney*  of  which  K.  was  acting,  have  authority  to  punish  him  by  at- 
It  was  in  consequence  of  his  retainer  tachment.  We  might  about  as  well 
as  an  attorney  of  that  court,  and  the  attempt  to  punish  a  man  for  profes- 
confidence  reposed  in  him  as  such  by  sional  misbehavior  in  conducting  a 
Humbert,  or  his  agent,  that  he  was  suit  or  defense  in  the  court  of  a  neigh- 
enabled  to  obtain  the  money.  It  boring  state  as  to  interfere  on  this  mo- 
makes  no  difference  that  he  is  also  an  tion.  Suppose  the  attorney  of  a  county 
attorney  licensed  by  this  court.  The  court  be  guilty  of  the  plainest  miscon- 
imputed  default  did  not  arise  in  the  duct,  — the  mutilation  of  a  record,  for 
course  of  his  practice  here,  or  as  a  instance, — no  one  would  suppose  that 
consequence  of  his  license  here.  We  we  could  issue  process  of  contempt 
cannot  see  that  such  license  furnished  because  he  happened  at  the  same  time 
any  reason  for  the  retainer,  beyond  to  be  an  attorney  of  this  court  To 
that  of  the  superior  court.  I  admit  warrant  a  rule  against  a  person,  the  dis- 
there  may  be  cases  where  an  attorney  obedience  to  which  would  be  a  con- 
of  this  and  other  courts,  receiving  tempt,  he  must  not  only  be  a  party  or 
money  under  an  agency  having  no  officer  of  the  court,  but  he  must  be  so 
particular  reference  to  a  suit  here,  in  respect  to  the  particular  wrong 
might  be  attached  by  this  court  for  which  he  is  ordered  by  the  rule  to  re- 
non-payment,  on  the  principle  that  he  pair." 
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its  repayment,  one  of  which  he  afterwards  induced  her  to 
surrender  and  satisfy  to  enable  him  to  sell  the  property, 
he  stating  that  he  would  replace  it  by  another  just  as 
good,  which  he  failed  to  do,  is  not  received  by  him  in  his 
professional  character.1  Where  an  attorney,  under  order 
of  court,  has  paid  into  court  all  the  money  collected  to 
which  his  client  is  entitled,  the  court  has  no  further  juris- 
diction to  summarily  compel  him  to  pay  a  further  sum 
for  other  persons  claiming  a  share  in  the  fees  retained  by 
him.*  But  it  is  not  necessary  that  the  attorney  should 
have  received  the  money  in  any  suit  or  legal  proceeding, 
or  that  he  should  have  been  employed  or  instructed  to  com- 
mence legal  proceedings.  It  is  enough  that  the  money 
was  received  in  his  character  of  attorney;  as,  for  exam- 
ple, where  a  demand  is  left  with  him  to  collect  or  obtain 
better  security,  but  without  any  directions  to  sue.8  The 
mode  is  by  attachment  usually,  and  it  is  no  defense  that  the 
attorney  retains  the  money  in  good  faith.4  But  payment 
of  money  collected  by  an  attorney  will  not  be  enforced 
by  order  and  attachment,  where  it  appears  to  have  been 
withheld  under  a  bona  fide  claim  for  compensation.  Such 
a  case  must  go  to  a  jury.5  The  power  of  a  court  to  com- 
pel, by  summary  motion,  an  attorney  to  pay  over  money 
collected  extends  to  ordering  a  reference  to  determine 
the  amount  due  to  the  attorney,  or  any  counterclaim  he 
may  interpose  for  his  services.  He  is  not  entitled  to  a 
jury  trial  of  that  question.6  The  responsibility  for  the 
insertion  of  irrelevant  and  scandalous  matter  in  plead- 
ings rests  with  the  attorney  preparing  the  same,  and  the 
costs  of  a  motion  to  have  such  matter  stricken  out  should 
be  charged  to  him.7    A  demand,  however,  must  precede 

1  In  re  Husson,  26  Hun,  130.  Todd,   52  N.  T.  489;  Balabaugh  * 

*  Baldwin  v.  Fobs,  16  Neb.  80.  Frazer,  19  Pa.  St.  99. 

» In  re  Dakin,  4  Hill,  42;  Ex  parte  » In  re  Harvey,  14  Phila.  287. 

Starts,  4  Cow.  76;  Grant's  Case,  8  •  In  re  Finoke,  6  Daly,  111. 

Abb.  Pr.  357.  T  MoVey  v.  ContreU,  8  Hun,  522. 

*  Bowling  Green  Savings  Bank  v. 
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• 

the  motion  for  attachment.1  And  the  court  will  summa- 
rily compel  him  to  keep  his  promises  and  undertakings  as 
attorney;*  as,  for  instance,  his  undertaking  as  attorney  to 
enter  appearance/  or  refer  to  arbitration.4  Bringing  an 
action  without  authority  will  make  the  attorney  liable, 
and  the  court  will  order  him  to  pay  the  costs.* 

1  Cottreil  v.  Finlayson,  4  How.  Pr.  96;  Mould  t>.  Roberts,  4  DowL  ft  R. 

242;  Ex  parte  Ferguson,  6  Cow.  596;  719. 

Taylor  t>.  Bates,  5  Cow.  376;  Bath-  *  Ex  parte  Hughes,  5  Barn,  ft  Aid. 

bun  v.  ingals,  7  Wend  320.  482. 

1  Strike  ■  Case,  1  Bland,  57;  In  re  *  Hnbbart  v.  Phillips,  2  DowL  ft  L. 

Gee,  10  Jut.  694.  707;  Bayley  v.  Bnckland,  5  DowL  ft  I* 

9  Anonymous,  1  Chit  129;  2  Chit  116. 
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§  196.    Attorney  and  Counsel  may  Sne  for  Services. — 

In  England,  while  an  attorney  can  bring  an  action  for 
the  value  of  his  services,  a  barrister  or  counsel  cannot.1 
This  distinction  was  at  an  early  day  recognized  in  . 
Pennsylvania,2  but  was  subsequently  rejected;8  and  has 
likewise  obtained  in  New  Jersey.4  With  this  exception, 
however,  it  is  now  universally  held  in  the  United  States 
that  counsel  as  well  as  attorneys  may  recover  compen- 
sation for  their  services.*    Even  in  those  jurisdictions 

1  Weeks  on  Attorneys,  sec.  333.  an  agreement  has  been  made  to  pay  a 

*  Mooney  v,  Lloyd,   5  £erg.  &  R.  specific  sum  for  services  as  counsel: 

411.  Zabriskie  v.  Woodruff,  48  N.  J.  L.  610. 

8  Foster   «.    Jack,    4   Watts,   334;  6  Balsbaugh  v.  Frazer,  19  Pa.  St.  95; 

Balabaugh  v.  Frazer,   19  Fa.   St.  95;  Smith  v.  Davis,  45  N.  H.  566;  Nichols 

Lynch  v.  Commonwealth,  16  Serg.  &  v.  Scott,  12  Vt.  47;  Miller  v.  Beal,  26 

R.  368;  16  Am.  Dec.  582.  Ind.  234;  Webb  v.  Browning,  14  Mo. 

'Seeley  v.  Crane,  15  N.  J.  L.  35;  354;  Stevens  v.  Monges,  1  Harr.  (Del.) 

8baver  v.  Korris,  3N.J.L  663;  Van  127;  Brackett  v.  Sears,  15  Mich.  244; 

Atta*.  McKinney,  16 N.  J.  L.  235;  Hop-  Wylie  v.  Coxe,  15  How.  416;  Baird  v. 

per  v.  Ludlum,  41 N.  J.  L.  182.  Counsel  Ratcliff,  10  Tex.  81;  Carter  v.  Bennett, 

ites  can  be  recovered  by  action  where  6  Fla.  214;  Duncan  v.  Breithaupt,  1 
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where  a  counsel  cannot  collect  his  fees  by  process  of  law 
an  action  will  lie  on  a  bill  of  exchange  or  note  given  in 

McCord,  149;  Rust  v.  Larue,  4  Litt.  covered  back,  he  mentioned  it  as  the 
411 ;  Vilas  v.  Downer,  21  Vt.  419;  Cald-  general  opinion  of  the  profession,  that 
well  v.  Shepherd,  6  T.  B.  Mon.  389;  the  fees  of  barristers  and  physicians 
Newnan  v.  Washington,  Mart.  &  Y.  were  as  a  present  from  the  client  or 
79;  Merritt  v.  Lambert,  10  P&ige,  352;  patient,  and  not  a  payment  or  com- 
Wallisv.  Loubat,  2  Denio,  607;  Wilson  *  pensation  for  services.  It  was  upon 
v.  Burr,  25  Wend.  386;  Stevens  v.  this  principle,  I  presume,  that  he  de- 
Adams,  23  Wend.  57;  Buckland  v.  Con-  cided  the  case  of  Fell  v.  Brown,  1 
way,  16  Mass.  376;  Thurston  v.  Perci-  Peake,  96,  where  he  held  that  an  ae- 
val,  1  Pick.  415;  Brigham  v.  Foster,  7  tion  would  not  lie  against  a  barrister 
Allen,  419.  Adams  v.  Stevens,  26  for  gross  negligence  m  conducting  the 
Wend.  451,  contains  a  full  history  of  cause  of  his  client.  This  rule  of  con- 
the  law  on  this  subject  from  the  earliest  sidering  the  services  of  barristers  and 
time.  "The  question/' said  the  court,  physicians  as  gratuitous  merely,  and 
"  is,  whether  by  the  laws  of  this  state  a  as  not  entitling  them  to  any  legal 
counselor  who  is  employed  to  argue  a  claim  to  compensation,  is  supposed  to 
cause  for  his  client,  under  an  agree-  have  been  derived  from  the  civil  law. 
ment  to  pay  him  a  greater  compensa-  But,  as  I  understand  that  law,  the 
tion  for  his  services  than  the  nominal  advocate  might  recover  upon  an  ex* 
counsel  fee  mentioned  in  the  statute,  press  promise  to  pay  his  honorary  fee," 
can  sustain  an  action  to  recover  that  although  there  was  no  implied  prom- 
compensation.  Blackstone  lays  it  ise  arising  merely  from  the  relation  of 
down  as  the  established  law  of  Eng-  advocate  and  client.  Among  the  early 
land,  that  a  counselor  cannot  sustain  institutions  of  Rome,  when  the  rela- 
a  suit  for  his  fees;  and  he  cites  for  tion  of  patron  and  client  existed  be- 
this  purpose  the  case  of  Moor  v.  Row,  tween  the  patrician  and  the  plebeian, 

1  Rep.  in  Ch.  38,  in  the  time  of  Lord  the  patron,  who  had  accepted  the 
Coventry,  1629,  where  a  demurrer  was  promise  of  fidelity  from  the  client,  was 
allowed  to  a  bill  brought  by  a  counselor  bound  to  render  him  advice  and  as- 
against  a  solicitor  for  counsel  fees,  sistance,  and  to  sustain  him  in  his 
which  the  latter  had  agreed  to  ac-  litigations,  without  any  other  fee  or 
count  for  periodically.  He  also  refers  reward  than  that  which  the  client  was 
to  the  decree  of  the  Emperor  Clan-  bound  to  render  him  at  all  times,  in 
dius,  mentioned  by  Tacitus,  limiting  virtue  of  his  general  relation  of  client. 
the  amount  of  gratuity  which  the  ad-  The  relation  which  existed  between 
vocate  should  be  permitted  to  recerflsw  them  was  similar  to  that  of  parent  and 
It  has  also  more  recently  been  decided  child,  or  rather  that  of  master  and 
in  England,  that  the  practice  of  physio  slave.  But  in  the  progress  of  society, 
is  a  mere  honorary  employment;  and  when  the  relations  of  patron  and  client 
that  the  medical  practitioner  cannot  toward  each  other  haa  totally  changed, 
by  suit  recover  a  compensation  for  his  —  when  the  business  of  advocating 
services,  but  must  be  content  to  take  causes  in  the  courts  had  become  a 
such  compensation  only  as  is  volun-  profession,  and  before  the  credit  sys- 
tarily  offered:  Chorley  v.  Bolcot,  4  tern  pervaded  all  the  relations  of  life, — 
Term  Rep.  317;  Lispecombev.  Holmes,  the  client  paid  his  advocate  a  fee  in 

2  Camp.  N*.  P.  441.  I  am  not  aware  of  advance  for  his  services,  which  was 
any  case  in  which  it  has  been  definitely  called  a  gratuity  or  present.  As  this 
decided,  even  in  England,  that  a  bar-  was  a  mere  honorary  recompense, 
rister  cannot  recover  upon  an  express  the  client  was  under  no  legal  obliga* 
contract  to  pay  him  a  specific  sum  for  tion  to  pay  it.  But  the  result  neces* 
his  services  as  counsel;  but  in  the  sarily  was,  that  if  the  usual  present 
case  of  Turner  v.  Phillips,  1  Peake,  was  not  given,  the  advocate  did  not 
123,  in  which  Lord  Kenyon  expressed  consider  himself  bound  in  honor  to 
the  opinion  that  money  paid  to  a  bar-  undertake  the  advocation  of  the  cause 
rister  for  his  services  could  not  be  re-  before  the  courts.    Afterward,  Marcos 
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consideration  of  his  services.1    In  Indiana  it  has  been 
held  that  a  statute  requiring  attorneys  to  prosecute  or 

Cinema  Alimentus,  the  tribune  of  the  an  advocate  or  a  physician  for  his  ser- 
people,  procured  the  passage  of  the  vices:  See  Stair,  Inst.,  by  Brodie,  b. 
law  known  as  the  Cincian  law,  pro-  I.,  tit.   12,  art.  5,  and  n.  b.;  2  Bell, 
hibiting  the  patron  or  advocate  from  Law  Diet.,  tit.  Fees;  Ersk.  Inst.,  b. 
receiving  any  money  or  other  present  HL,  tit.  3,  art.  32;  McKenzie  v.  Burn- 
for  any  cause;  and  annulling  all  gra-  tisland,   Mor.   Die.   of  Decis.    11421. 
tnities  or  presents  made  by  the  client  But  in  relation  to  the  fees  of  physi- 
to  the  patron  or  advocate.    But  as  no  cians,  the  legal  presumption  there  is, 
penalty  was  prescribed  for  the  breach  that  they  were  settled  at  the  time,  ex- 
of  this  law,  it  of  course  became  a  dead  cept  the  fees  for  attending  the  patient 
letter.     The  Emperor  Augustus  after-  in    his   last   sickness;    or  where    an 
wards    re-enacted  the   Cincian    law,  agreement  for  a  credit  is  proved;  or 
and  prescribed  penalties  for  its  breach,  where,   by  the  custom  of  the  place 
Bat  towards  the  end  of  his  reign  the  where  the  services  are  performed  the 
advocates  were  again  authorized  to  services  of  the  physician  are  not  naid 
receive  fees  or    presents  from  their  for  until  the  termination  of  the  sick- 
clients.     The  Emperor  Tiberius  also  ness  of  the  patient:  Johnson  v.  Bell, 
permitted  them  to  receive  such  forced  Mor.  Die.  of  Decis.  11418;  Hamilton 
gratuities.    This  led  to  the  abuse  re-  v.  Gibson,  and  Flint  v.  Alexander,  Mor. 
ferred  to  by  Tacitus,  and  induced  the  Die.  of  Decis.  11422.     It  appears  also 
senate  to  assist  upon  the  enforcement,  to  be  the  law  of  France,  that  the  ad- 
or  rather  the  re-enactment,   of   the  vocate  may  recover  for  his  fees  by  suit. 
Cincian  law,  or  rather  the  law  limit-  Sirey  Recuel  Generate  de  Lois,  torn.  22, 
ing  the  amount  of  the  fees  of  advocates,  pt.  2,  p.  141.     But  it  appears  to  be 
as  referred  to  by  Blacks  tone:  3  Bla.  considered  dishonorable  l)y  the  Pari- 
Com.  29,  note.  12.    Nero  revoked  the  sian  bar  to  bring  suits  for  counsel  fees; 
law  of  Claudius;    which  was  subse-  and  those  who  should  attempt  to  do  it 
quently  re-enacted  by  the  Emperor  would  be  immediately  stricken  from 
Trajan,  with  the  additional  restric-  the  roll  of  advocates:  1  Dupin,  aine, 
tion    that   the  advocate   should  not  Prof.  D'Avocat,  110,  698.     Whatever 
be  permitted  to  receive   his   fee  or  may  be  the  practice  of  other  countries, 
gratuity    until    the    cause   was    de-  however,  the  principle  never  has  been 
edded:  1  Dupin,  aine  39.    The  younger  adopted  in  this  state  that  the  profes- 
Pliny   mentions   a  law  not  referred  aions   of   physicians    and   counselors 
to  by  Dupin,  which   authorized  the  are  merely  honorary,  and  that  they 
advocate,  after  the  pleadings  in  the  are  not  of  right  entitled  to  demand 
cause  had  been  made  and  the  judg-  and  receive  a  fair  compensation  for 
ment  had  been  given,  to  receive  the  their  services;  especially  where  there 
fee  which  might  be  voluntarily  offered  is  an  agreement  to  pay  them  a  fixed 
by  the  client,  either  in  money  or  a  compensation,  or  such  a  reasonable  re- 
promise  to  pay:  See  Merlin,  art.  Houo-  numeration  for  their  services  as  those 
raires.     Erslune,  in  his  Institutes  of  services  shall  be  deemed  to  be  worth. 
the  law  of  Scotland,  understands  the  The  distinctions  of  patron  and  client, 
law  in  the  Digest  De  Extraordmariis  which  formed  one  of  the  fundamental 
CognitionSwg  as  authorizing  a  suit  for  laws  of  ancient  Rome,  ceased  in  this 
the  fee  of  a  physician  or  advocate,  state  when    slavery  was    abolished; 
without  a  previous  agreement  for  a  and  it  is  wholly  inconsistent  with  all 
specified  sum:  2  Ersk.  Inst.,  by  Mac-  our  ideas  of  equality  to  suppose  that 
Allen,  695.    Whatever  may  have  been  the  business  or  profession  by  which 
the  case  in  Borne  itself,  it  is  settled  by  any  one  earns  the  daily  bread  of  him- 
the  law  of  Scotland,  where  the  civil  self  or  of  his  family  is  bo  much  more 
law  prevails,  that  an  action  may  be  honorable  than  the  business  of  other 
sustained  on  a  promise  to  compensate  members  of  the  community  as  to  pre- 

1  Mowat  v.  Brown,  19  Fed.  Rep.  87. 
Vol.  L- 21 
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defend  certain  cases  without  fee  in  effect  imposes  a  tax 
to  that  extent  upon  such  class,  and  is  in  violation  of  the 
constitutional  provision  for  an  equal  rate  of  assessment 
and  taxation  upon  all  citizens.1  A  person  performing 
services  as  attorney  may  recover  their  value,  even  though 
he  has  not  been  admitted  to  practice;  provided  there  ex- 
ists no  prohibitory  statute  or  rule  of  court  on  the  subject.1 
So  an  attorney  may  recover  for  services,  though  not  hav- 
ing a  license  required  by  law.*  But  where  a  statute  enacts, 
for  the  purpose  of  securing  a  more  effectual  compliance 
with  its  requirements  in  respect  to  the  licensing  of  cer- 
tain occupations,  that  no  one  shall  engage  in  or  carry  on 
any  such  occupation  until  he  shall  have  obtained  a  license 
as  provided  by  the  statute,  it  is  an  express  prohibition  with- 
out more  particular  words.  Hence  a  lawyer  who  has  not 
obtained  a  license,  as  was  required  by  the  internal  revenue 
act  of  Congress,  could  not  recover  for  professional  services 
rendered  while  the  act  was  in  force;  and  a  contract  made  by 
him  to  render  such  services  was  absolutely  void.4  Where 
an  attorney  at  law  brought  a  suit  in  his  own  name  as 
principal  and  owner,  it  was  held  that  he  could  not  re- 
cover counsel  fees  as  the  agent  of  another.  He  cannot, 
in  the  same  proceeding,  claim  to  be  the  owner  and  the 
agent  of  the  owner  of  the  same  thing.8  An  attorney 
individually  engaged  outside  the  county  to  which  the 
business  of  the  firm  of  which  he  was  a  member  was  con* 
fined  may  sue  alone  for  his  services.6 

§  197.    Contract  Implied  to  Pay  for  Attorney's  Services. 

— The  attorney  or  counsel,  then,  is  entitled  to  compensa- 

vent  him  from  recovering  a  fair  com-        l  Webb  v.  Baird,  6  IncL  13;  Blythe 

pensation  for  his  services  on  that  ac-  v.  State,  4  Ind.  525. 

count.  I  have  no  doubt,  therefore,  that        '  Harland  v.  Lilienthal,  53  N.  Y. 

by  the  law  of  this  state,  as  it  has  always  438;     Ames    v.     Gilman,     10    Met. 

existed  from  the  time  of  its  first  settle-  239. 

ment,  the  lawyer  as  well  as  the  physi-       *  Yates  v.  Robertson,  80  Va.  475. 

oian  was  entitled  to  recover  a  compen-        *  Hall  v.  Bishop,  3  Daly,  109. 

sation  for  his  services;  and  that  such        *  Ealer  v.  McAllister,  19  La.  Ann. 

services  were  never  considered  here  as  21. 

gratuitous  and  honorary  merely."  •  Moshierv.  Frost,  110  111.  206. 
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tion  for  all  services  rendered  to  the  client  in  good  faith 
and  in  a  proper  manner.1  He  may  recover  from  those 
who  employ  him  whatever  sum  his  services  are  reason- 
ably worth,  and  the  performance  of  such  services  at  the 
instance  or  with  the  consent  of  the  person  about  whose 
business  they  were  rendered  implies  a  promise  to  pay 
for  them  quantum  meruit}  An  attorney  at  law,  guardian 
of  minors,  can  lawfully  charge  his  wards  for  professional 
services  in  conducting  litigation  for  their  benefit.8  An 
attorney  who  is  also  a  public  administrator  is  not  allowed, 
in  addition  to  his  compensation  of  office,  fees  as  attorney 
in  the  administration  of  the  estates.4  Where  neither  the 
duties  m>r  the  compensation  of  a  city  solicitor  are  pre- 
scribed, it  is  his  duty,  unless  otherwise  instructed,  to 
perform  such  services  as  the  interests  of  the  city  may 
require,  and  he  may  recover  therefor  what  they  are  rea- 
sonably worth.6  The  attorney  is  not  necessarily  pre- 
vented from  recovering  his  fees  because  the  litigation 
was  unsuccessful,  the  non-success  not  being  the  result  of 
his  neglect  or  ignorance.6  An  attorney's  right  of  com- 
pensation is  not  lost  because  his  services  may  have  been 
of  no  benefit  to  his  client,  if  they  have  been  faithfully 
and  intelligently  rendered.7  Where  parties  take  upon 
themselves  the  defense  of  a  suit,  after  notifying  the  real 
defendant  of  the  pendency  of  the  action,  they  must  pay 
their  attorneys'  fees.8  If  the  rate  of  compensation  is 
fixed  by  statute,  the  law  implies  a  promise  to  pay  at  least 
that  rate,  and  the  burden  of  proving  that  the  attorney 
agreed  to  do  the  work  for  less  rests  on  the  client.9  If 
one  attorney  renders  services  for  another,  there  is  an  im- 

1Hallettt».  Oakes,  1  Cash.  296.  T  Bills  v.  Polk,  4 Lea,  494. 

*  Balsbangh  v.  Frazer,  19  Pa.  St.  99;        8  Gaines  p.  Poor,  3  Met  503;  79  Am. 
In  re  Paschal,  10  Wall.  483;  Stow  v.    Dee.  559. 

Hamlin,  11  How.  Pr.  452.  •  Brady  v.  Mayor,  1  Sand.  569.    In 

*  Mamma's  Account,   5  Pa.  L.  J.    New  York,  in  the  absence  of  an  agree- 
424.  ment,  the  taxable  costs  are  not  neces- 

4  League  v.  Brennan,  86  Tenn.  634.    sarily  the  measure  of  the  attorney's 

*  Kinnie  v.  Waverly,  42  Iowa,  486.      compensation:  Starin  v.  Mayor,  106 
•Brackett  v.  Sears,  15  Mich.  244.        K.  Y.  82. 
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plied  right  to  compensation,  although  such  services  are 
sometimes  rendered  gratuitously  from  courtesy.1  It  is 
fraud  upon  counsel  for  a  client  to  settle  a  suit  without  his 
knowledge,  to  withhold  fees,  and  then  set  up  the  statute 
of  limitations.2  A  custom  for  attorneys  to  charge  a  client 
with  a  term  fee  at  each  term,  excepting  at  the  term  at 
which  the  case  is  argued,  when  an  arguing  fee  is  taxed 
instead,  and  in  addition  thereto,  when  the  defendant  pre- 
vails, to  charge  the  client  with  the  taxable  costs,  exclusive 
of  witnesses'  fees  and  money  advanced  by  the  client,  is 
reasonable  and  valid.*  So  retainers  are  chargeable  by 
custom,  without  a  special  contract;4  and  attorneys  may, 
by  custom,  become  responsible  for  a  sheriff's  fees  in  the 
stead  of  the  client.* 

Illustrations. — The  local  attorney  of  a  railroad  company, 
in  good  faith  and  under  circumstances  which  seemed  to  estab- 
lish his  authority,  appeared  for  his  company  in  a  suit  brought 
against  it.  Held,  that  he  was  entitled  to  compensation,  though 
he  acted  without  authority:  Boyd  v.  Railroad  Co.y  84  Mo.  615. 
The  plaintiff,  who  was  an  attorney  at  law,  was  employed  to 
accomplish  the  sale  of  an  undivided  estate,  and  for  that  pur- 
pose instituted  proceedings,  which  were  subsequently  judicially 
declared  to  be  invalid.  Held,  that  he  might  nevertheless  re- 
coyer  compensation  for  his  services  if  it  did  not  appear  that  he 
was  incompetent  or  negligent:  Bowman  v.  TaUman,  2  Robt  385. 

§  198.    How  Basis  of  Compensation  is  Arrived  at  — 

On  a  quantum  meruit  for  services  as  attorney,  the  profes- 
sional standing  of  the  attorney  is  to  be  taken  into  con- 
sideration, and  the  amount  of  his  professional  business,* 


1  Graydon  v.  Stokes,  24  S.  C.  483.  hut  in  all  cases,  nor  can  the  court 

9  Lichty  v.  Hngus,  55  Pa.  St.  434.  The  services  of  men  of  skill  and  ex* 

*  Bodtiah  v.  Fox,  23  Me.  90;  39  Am.  perience  in  their  professions  are  not  to 
Dec.  611;  Codman  v.  Armstrong,  28  be  rated  like  those  of  day-laborers. 
Me.  91.  It  is  a  question  of  great  delicacy  for 

4  Eggleston  v.  Boardman,  37  Mich,  the  court  to  be  called  upon  to  judge 

14.  *  what  is  a    proper   compensation  for 

*  Doughty  v.  Page,  48  Iowa,  483.  them.      The  facts  of  the  case,  from 

*  Phelps  v.  Hunt,  40  Conn.  97.  In  their  character,  cannot  be  sufficiently 
Lombard  v.  Bayard,  1  Wall  Jr.  207,  brought,  or  very  sufficiently  discussed, 
the  court  said:  "The  law  could  not  before  the  court,  nor  the  compensation 
well  fit  a  standard  which  would  be  tested  by  any  certain  rule;  and  this 
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and  the  nature  and  importance  of  the  controversy  in 
which  the  services  were  rendered.1  In  fixing  the  amount 
of  a  reasonable  fee,  regard  should  be  had  to  what  is  cus- 
tomary for  such  legal  services.  The  inquiry  should  be, 
not  what  the  attorney  thinks  is  reasonable,  but  what  is 
the  usual  charge.3  In  short,  the  reasonable  compensation 
recoverable  by  an  attorney  for  his  services  in  a  cause  is 
determined,  not  merely  by  the  length  of  time  engrossed, 
but  by  all  the  circumstances,  including  the  professional 
skill  and  standing  of  the  attorney,  his  experience,  the 
nature  and  character  of  the  question  raised,  and  the 
result  attained.*  No  regular  measure  of  value  can  be 
fixed  for  the  services  of  counsel  in  trying  a  difficult 
case,  or  investigating  intricate  questions  of  law.4  Coun- 
sel should  be  allowed  for  their  services  what  those  ser- 
vices could  have  been  obtained  for  by  a  contract  made  in 
advance.8    In  a  New  York  case  it  is  said  that  it  is  proper 

last  point  must  generally  be  submitted  v.   Downer,   21   Vt.   419;   Duncan  v. 

to  the  candor  and  judgment  of  the  Breithaupt,   1    McCord,    149;    Darby 

members    of    a    profession    eminent  v.  Knapp,  2  Mo.  App.  486;  Campbell 

among  all  others  for  honor  and  in-  v.  Goduard,  17  111.  App.  385.     In  esti- 

tegrity Every  gentleman   of  mating  the  value  of  an  attorney's  ser- 

the  bar  well  knows  that  there  cannot  vices  in  soliciting  a  pardon  of  a  flgitive 

be  any  one  rule  of    charges  in  the  from  justice,  in  order  to  obtain  him  as 

nature  of  a  horizontal  tariff  for  all  a  witness,  the  amount  of  the  claim  in 

causes.     Often  where  the  parties  are  the  case  in  which  he  was  wished  to 

poor  and  the  matters  in  contest  small,  testify  is  proper  for  the  consideration 

counsel  receive  but  very  inadequate  of  the  jury:  Kentucky  Bank  v.  Combs, 

comDenaation   for    their    exertion    of  7  Pa.  St.  643.     When  the  means  of  a 

mind  and  body;    and  for  myself,   I  succession   are  limited,   the    fees    of 

know  that  some  of  the  most  severe  counsel  will  be  reduced  in  a  corre- 

labors  of    my  professional  life  have  sponding  degree:  Succession  of  Virgin, 

been  the  least  well  paid.     In  other  18  La.  Ann.  42. 

oases,  where  the  parties  are  wealthy,  3  Weeks  on  Attorneys,  sec.  343,  cit- 

and  the  sum  in  controversy  large,  they  ing  Reynolds  v.  McMillan,  63  111.  46; 

will  receive  a  tenfold  greater  compen-  Webb  v.  Browning,  14  Mo.  354;  Garr 

sation  for  a  tithe  of  the  same  labor.    In  v.  Mairet,  1  Hilt.  498;  Smith  v.  Davis, 

some  eases  the  whole  sum  in  dispute  45  N.  H.  566;  Thompson  v.  Boyle,  85 

Would  be  poor  compensation;  in  oth-  Fa.  St.  477. 

era,  five  per  cent  of  it  will  be  very  *  Egglestonv.Boardman,37Mich.l4. 

liberal.     Hence    in  all  cases   profes-  *  People   v.    Bond    Street    Savings 

■kraal  compensation  is  gauged,  not  so  Bank,  10  Abb.  N.  C.  15. 

much  by  the  amount  of  the  labor  as  6  Middle  ton  v.  Bankers' etc.  Tel.  Co., 

bv  the  amount  in  controversy,   the  32  Fed.  Rep.  524.     In  Colorado  attor- 

ability  of  the  party,  and  the  result  of  neys'  fees  are  not  taxable;  they  are  a 

the  effort."  matter  of  contract  between  attorney 

1  Weeks   on    Attorneys,  *  sec.   338;  and  client:  Fillmore  v.  Wells,  10  Cot 

Garfield  v.  Kirk,  65  Barb.  464;  Vilas  228. 
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to  consider  the  amount,  the  questions  of  law,  the  labor  and 
responsibility,  and  the  interests  (or  the  relative  importance 
to  the  client  of  success  or  failure)  involved,  the  result  of  the 
service,  and  the  learning,  tact,  integrity,  and  assiduity  of 
the  counsel.1    Two  considerations,  it  is  said  in  Louisiana, 
determine  the  judgment  of  the  court  in  fixing  a  lawyer's 
compensation;  namely,  the  amount  and  character  of  the 
work  done,  and  the  debtor's  ability  to  pay.2    The  jury 
may  take  into  consideration  the  amount  the  defendant 
had  settled  for  with  other  persons  charged  in  the  same 
indictment,  and  for  whom  the  same  services  were  ren- 
dered.8   The  amount  an  attorney  receives  in  a  case  for 
his  services  is  no  criterion  of  the  value  of  the  services  of 
another  attorney  in  the  same  case,  in  the  absence  of  any 
showing  that  the  services  were  similar,  the  skill  equal 
and  the  time  spent  the  same.4    Where  attorneys  are  em- 
ployed to  leave  the  state  in  which  they  reside  to  render 
professional  services  in  another  state,  their  compensa- 
tion will  be  governed  by  the  value  of  the  services  in  the 
state  in  which  they  reside,  rather  than  in  the  state  where 
they  were  performed.5    An  attorney  who  conducts  a  suit 
for  A  is  entitled  to  reasonable  compensation,  without  re- 
gard to  what  he  received  from  B  for  conducting  a  suit 
depending  on  a  similar  state  of  facts,  B's  suit  having  been 
stayed  by  agreement,  to  await  the  determination  of  A's 
suit,  which  was  finally  determined  in  A's  favor.*    An 
attorney  cannot  rightfully  claim  half  the  amount  recov- 
ered, because  the  debt  was  desperate;  he  should  prove  his 
services,  and  may  recover  the  usual  compensation  there- 
for.7   Where   there  was  neither  intricacy  nor  litigation 
in  the  administration  of  a  succession  valued  at  ten  thou- 
sand dollars,  the  debts  of  which,  principally  for  medical 

People   v.    Bond    Street    Savings  14  Kan.    159;  Ottawa  University  v. 

Bank,  10  Abb.  N.  C.  15.  Welsh,  14  Kan.  164. 

*  Breaux  v.  Francke,  30  La.  Ann.,        *  Stanberry  v.  Dickerson,  35  Iowa, 
parti,  336.  493. 

*  Cunning  v.  Kemp,  22  Wis.  509.  «  Bruce  v.  Dickey,  116  111.  527. 

*  Ottawa  University  v.  Parkinson,        T  Christy  v.  Douglas,  Wright,  485. 
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services  and  funeral  expenses,  did  not  exceed  one  thousand 
dollars,  two  hundred  dollars  was  considered  a  fair  allow- 
ance to  the  attorney  who  settled  the  succession  .x  Twenty. 
five  dollars  is  not  an  unreasonable  attorney's  fee  for 
foreclosing  a  mortgage  for  eleven  thousand  dollars.3  A 
fee  of  seven  hundred  dollars  for  the  services  of  counsel  in 
maintaining  a  will  which  controlled  the  disposition  of  an 
estate  of  sixteen  thousand  dollars  is  not  excessive.8 

The  value  of  the  services  may  be  shown  by  the  opinions 
of  other  lawyers  testifying  as  experts.4  The  question  as  to 
the  value  of  services  by  an  attorney  is  not  one  of  science 
or  skill  for  the  testimony  of  experts.  Any  one  who  knows 
what  the  customary  and  usual  charges  of  lawyers  are  can 
testify;  but  it  is  proper  to  exclude  testimony  as  to  the 
value  of  such  services,  when  it  is  not  shown  that  the  wit- 
ness  has  any  knowledge  as  to  the  usual  amount  charged 
for  attorney's  fees.5  In  a  suit  against  a  railroad  for  pro- 
fessional fees,  proof  that  the  services  of  a  good  attorney  at 
the  place  where  plaintiff  was  were  reasonably  worth  so 
much  per  month  is  improper.  The  attention  of  the  wit- 
ness  should  be  called  to  the  particular  services  rendered, 
and  his  opinion  predicated  thereon.6  On  an  issue  between 
attorney  and  client,  as  to  the  value  of  the  former's  services 
in  a  suit  in  which  the  latter  was  plaintiff,  and  which  was 
settled  without  a  trial,  the  opinion  of  the  counsel  of  the 
defendant  in  such  suit  that  the  plaintiff  therein  had  no 
case  is  competent  evidence.7  In  Louisiana  the  supreme 
court  will  not  be  implicitly  governed,  in  regard  to  ques- 
tions relating  to  the  value  of  professional  services  rendered 

1  Usee  v.  Biron,  6  La.  Ann.  565.  21  La.  Ann.  687;  Barker  v.  Company, 

1  Hitchcock  v.  Merrick,  15  Wis.  522.  3  Thomp.  &  C.  328;  Rose  v.  Spies,  44 

»  Roth's  Succession,   33   La.   Ann.  Mo.  20;  Bodfish  v.  Fox,  23  Me.  90;  39 

540.     As  to  what  is  a  fair  compensa-  Am.  Dec.  611.     And  the  report  of  a 

tion  for  the  services  of  an  attorney  in  referee  founded  on  such  testimony  will 

defending  persons  indicted  for  larceny,  not  be  disturbed:  Fillmore  v.  Wells,  10 

see  Fraatz  v.  Garrison,  83  111.  60.  CoL  228;  3  Am.  St.  Rep.  567. 

*  Harland  v.  Lilienthal,  53  N.   Y.  *  McNiel  v.  Davidson,  37  Ind.  336. 

438;  Garfield  v.  Kirk,  65  Barb.  464;  •  Southgate  v.  Atlantic  and  Pacific 

Brewer  v.  Cook,  11  La.  Ann.  637;  Vilas  R.  R.  Co.,  61  Mo.  89. 

*.  Downer,  21  Vt.  419;  Cnllomv.  Mock,  7  Aldrich  v.  Brown,  103  Mass.  527. 
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their  clients  by  attorneys  at  law,  by  the  opinions  of  legal 
men  taken  in  evidence,  but  will  be  guided  by  a  conscien- 
tious estimate  of  the  value  of  the  services  performed,  and 
will,  of  itself,  fix  the  amount  without  reference  to  the 
opinions  of  witnesses.1  But  in  determining  the  money 
value  of  the  services  of  an  attorney  in  settling  up  the 
affairs  of  a  succession,  the  court,  in  the  absence  of  sufficient 
other  evidence,  will  be  guided  by  the  opinion  of  the  local 
bar  to  which  he  belongs.3  In  Illinois  it  is  said,  that,  in 
fixing  an  attorney's  fees,  the  chancellor  should  exercise  his 
own  judgment  as  to  what  is  the  usual  charge,  and  not  be 
wholly  governed  by  the  opinions  of  attorneys.8 

Illustrations. — A  charge  of  two  hundred  dollars  per  year 
held,  under  the  circumstances  of  the  case,  a  moderate  compen- 
sation for  services  rendered  by  an  attorney  as  agent  for  a  cor- 
poration for  eleven  years,  independent  of  his  fees  and  commissions 
as  attorney  or  counsel,  in  suits  brought  by  or  against  the  com- 
pany, or  in  which  they  were  interested,  and  his  traveling 
expenses  and  other  disbursements:  Farmers9  Loan  etc.  Co.  v. 
Mann,  4t  Robt.  356.  Ten  per  cent  of  a  sum  obtained  for  the 
corporation,  from 'the  assets  of  a  bank,  by  his  services,  whereby 
an  allowance  to  a  rival  creditor  thereof  of  seventy-six  thousand 
dollars  had  been  reduced  to  less  than  three  tenths  of  the  amount 
reported,  held  not  an  unreasonable  compensation  therefor, 
aside  from  said  two  hundred  dollars  per  year:  Farmers9  Loan 
etc.  Co.  v.  Mann,  4  Robt.  356.  In  assessing  damages  on  dis- 
solution of  an  injunction,  proof  that  the  services  of  the  defend- 
ant's counsel  were  reasonably  worth  two  thousand  five  hundred 
dollars,  held  to  be  insufficient  for  a  recovery  thereof,  without 
showing  how  much  they  had  become  liable  to  pay  their  counsel, 
and  what  were  the  customary  fees  in  such  cases:  Rees  v.  Peltzer, 
1  111.  App.  315.  In  a  proceeding  for  partition,  an  attorney's  fee 
of  five  hundred  dollars,  held  to  be  unreasonable,  testimony 
of  lawyers  to  the  contrary  notwithstanding:  Dorsey  v.  Corn,  2 
111.  App.  533.  Plaintiff,  an  attorney,  sued  to  recover  compen- 
sation for  services  in  a  matter  involving  upward  of  a  million 
dollars.  Held,  that  it  was  error  to  instruct  the  jury  that  the 
magnitude  of  the  controversy  and  the  great  value  of  the  prop- 
erty should  not  be  considered  in  determining  what  compensation 
plaintiff  was  entitled  to  recover:  Smith  v.  Chicago  and  North- 
western Ry  Co.,  60  Iowa,  515. 

1  Randolph r. Carroll, 27 La. Ann. 467.        'Dorsey    v.    Corn,     2    HI.     App. 
9  Jackson's  Succession,  30  La,  Ann..    633. 
part  1,  463. 
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§  199.  What  Compensation  Allowed  where  No  Express 
Contract. — A  solicitor  is  entitled  to  charge  for  attendance, 
if  he  actually  attends  the  hearing,  though  he  does  not  hear 
the  whole  argument  or  take  any  part  in  it.1  The  fact  that 
other  counsel  were  engaged  will  not  deprive  him  of  his 
fee.  But  where  several  suits  are  to  depend  on  the  argu- 
ment in  one,  the  charges  must  not  be  multiplied  at  the 
full  rate.2  Counsel  who  have  prepared  for  hearing  are 
not  deprived  of  the  right  to  a  full  counsel  fee  by  the  fact 
merely  that  the  case  was  disposed  of  on  grounds  not 
raised  in  the  argument.3  An  attorney  retained  in  a  case 
is  entitled  to  a  reasonable  retaining  fee  without  any  spe- 
cial contract  therefor.4  A  demand  on  the  client  for  a 
certain  sum  as  his  compensation  does  not,  if  refused,  re- 
strict the  attorney  from  recovering  only  that  sum.5  The 
attorney  is  not  called  on  to  look  to  the  collection  of  the 
demand  for  his  fee,  nor  to  wait  for  it  until  it  be  collected.6 
He  is  entitled  to  his  retaining  fee  in  advance.7  It  is  not 
usual  to  charge  more  than  one  retaining  fee  in  the  same 
case,  and  if  he  charges  more  than  one,  he  will  not  be 
allowed  to  recover  such  extra  charge  in  a  suit  for  his  ser- 
vices.8 The  right  to  an  appearance  fee  depends  upon  a 
contract,  either  express  or  implied,  with  the  party  against 
whom  it  is  charged.9  In  the  absence  of  a  special  agree- 
ment, or  of  proof  that  the  client  employed  the  attorney, 
with  knowledge  of  and  implied  assent  to  the  bar  rules,  a 
client  is  not  necessarily  bound  to  pay  for  the  services  of 
an  attorney  or  counselor  according  to  rates  which  may 
have  been  prescribed  for  such  services  by  the  general 
regulations  of  an  association  of  the  bar,  but  is  liable  only 
for  a  quarUum  meruit    Regulations  adopted  by  members 

1  Wendell  v.  Lewis,  S  Paige,  613.  6  Miller  v.  Beal,  26  Ind.  234. 

1  Bracket*  v.  Sears,  15  Mich.  244.  •  Nichols  v.  Scott,  12  Vt.  47. 

1  Bates    v.    Desenberg,    47    Mich.  T  Cavillaud  v.  Yale,  3  Cal.  108. 

643.  »  Schnell  v.  Schlernitzauer,  82   I1L 

*  Aldrich  v.  Brown,  103  Mass.  527.  439.                      ' 

Bat  see  McLeUan  v.  Hayford,  72  Me.  •  Neighbors   v.  Maulsby,   41    Md. 

410.  478. 
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of  the  bar  can  operate  only  as  between  those  who  assent 
to  them.  As  between  attorney  and  client,  the  right  to 
recover  for  services  must  be  determined  by  the  general 
law,  and  not  by  roles  of  the  bar.1  An  attorney  who  acts 
as  broker  for  his  client,  in  negotiating  the  sale  or  pledge 
of  personal  property,  is  entitled  to  be  paid  as  such;  but 
he  cannot  also  charge  a  counsel  fee  for  conversations  with 
his  employer  in  relation  to  the  same  transaction,  unless 
by  express  contract.1  An  attorney  who  is  employed  by 
an  assignee  for  the  benefit  of  creditors,  as  the  assignee's 
general  adviser,  cannot  charge  retainers  in  suits  that  he 
is  compelled  to  try.1  An  attorney  for  an  executor  cannot, 
under  a  general  retainer,  charge  his  client  for  answering 
the  inquiries  of  creditors  respecting  their  claims.4  An 
attorney  at  law,  under  a  charge  of  commission  on  money 
collected,  may  recover  a  fair  compensation  for  services 
rendered,  not  included  in  his  specific  charges,  although 
the  client  personally  makes  the  collection;  and  the  time 
of  making  such  charge  is  immaterial.*  If  a  solicitor  has 
neglected  to  furnish  his  client  with  a  statement  of  his 
extra  expenses  in  the  suit  beyond  the  amount  recovered 
of  the  adverse  party,  the  amount  so  recovered  will  be 
presumed  to  be  all  he  has  any  right  to  claim.6  As  be- 
tween attorney  and  client,  costs  are  to  be  taxed  according 
to  the  fee  bill  in  existence  when  the  respective  services 
were  rendered.7  An  attorney  representing  a  junior  exe- 
cution on  which  nothing  is  realized  from  the  fund  levied 
on  is  not  entitled  to  fees  from  it.8  Five  thousand  dollars 
may  be  a  fair  and  reasonable  fee  for  services  rendered  by 
an  attorney  to  an  assignee  in  bankruptcy,  which,  after 
protracted  litigation,  resulted  in  saving  thirty  thousand 
dollars  for  the  estate.* 

1  Bovlan  r.  Holt,  45  Miss.  277.  •  Matter  of  Weakley,  5  Paige,  311. 

*  Walker  r.  American  Nat.  Bank,  T  Brooklyn  Bank  v.  Willoughby,  1 
49  N.  Y.  659.  8and.  669. 

*  In  re  SchaUer,  10  Daly,  57.  •  Mitchell  r.  Atkins,  71  Ga.  680. 

*  In  re  Knapp,  8  Abb.  X.  C.  308.  •  In  re  Treadwell,  23  Fed.  Rep.  442; 
»  Fierce  r.  Parker,  121  Mass.  403.        9  Saw.  29. 
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Illustrations. —  Three  members  of  the  bar  entered  their 
appearance  for  a  defendant,  having  been  employed  generally 
to  appear,  and  no  warrant  of  attorney  was  given  to  either. 
Held,  that  the  attorney's  fee  was  to  be  equally  divided 
between  them:  Hurst  v.  Durnell,  1  Wash.  438.  Through  the 
advice  of  the  counsel  of  the  receiver  of  an  insolvent  corpo- 
ration, whose  assets  were  uncertain,  twenty  suits  were  begun, 
in  eleven  of  which  compensation  was  claimed,  and  the  services 
were  instrumental  in  saving  over  $115,000.  Held,  that  the 
fact  that  the  trust  was  successfully  administered  might  be  con- 
sidered, and  a  charge  of  $22,646  was  not  necessarily  excessive: 
People  v.  Bond  Street  Savings  Bank,  10  Abb.  N.  C.  15.  It  was 
the  duty  of  an  attorney  employed  by  a  corporation  engaged  in 
loaning  money,  in  Oregon,  to  give  it  counsel  generally  (where- 
for  no  compensation  was  expressly  provided),  and  to  examine 
titles,  wherefor  he  was  permitted  to  charge  borrowers'  specific 
fees,  and  for  some  years  he  rendered  no  bill.  Held,  that  he  was 
entitled  to  recover  for  his  services  as  counselor  merely  a  rea- 
sonable annual  retainer:  Hughes  v.  Dundee  Mortgage  and  Trust 
Investment  Co.,  21  Fed.  Rep.  169.  A  local  attorney  defended 
one  hundred  and  sixty-four  infringement  suits  in  the  New 
England  circuits  against  dentists,  whose  defense  was  in  charge 
of  the  corporation  employing  the  attorney.    The  suits  were  dis- 

¥[)sed  of  in  defendants'  favor,  after  the  disposition  of  a  test  case, 
he  attorney  charged  his  client,  the  corporation,  six  thousand 
dollars,  and  collected  costs  amounting  to  four  thousand  six 
hundred  dollars,  which  he  credited  on  the  six  thousand  dol- 
lars. Held,  a  reasonable  charge:  Celluloid  fiffg.  Co.  v.  Chand- 
ler, 27  Fed.  Rep.  9. 

g  200.    Attorney  may  Deduct  Fees  from  Client's  Funds. 

— An  attorney  who  has  money  in  his  hands  which  he 
has  recovered  for  his  client  may  deduct  his  fees  from  the 
amount,  and  payment  of  the  balance  will  discharge  him.1 

1  Union  Mat.  Life  Ins.  Co.  v.  Bu-  than  an  honest  compensation,  the  rule 

chanan,  100  Ind.  63.     In  Balsbaugh  v.  will  be  dismissed,  and  the  client  re- 

Frazer,  91  Pa.  St.  99,  the  rale  is  stated  tnitted  to  a  jury  trial.     If,  upon  the 

thus:  "  If  the  client  is  dissatisfied  with  trial,  the  jary  finds  that  the  attorney 

the  sum  retained,  he  may  either  bring  claimed  no  larger  fee  than  he  was 

suit  against  the  attorney,  or  take  a  rule  justly  entitled  to,  and  in  other  re- 

upon  him.    In  the  latter  case  the  court  spects    behaved    faithfully  and  well 

will  compel  immediate  justice,  or  in-  about  his  client's  business,  he  should 

flict  summary  punishment  on  the  at-  be  allowed  his  demand  and  a  verdict 

torney,  if  the  sum  retained  be  such  as  rendered  in  his  favor,  if  he  has  paid 

to  show  a  fraudulent  intent.     But  if  the  balance;  or  a  verdict  against  nim 

the  answer  to  the  rule  convinces  the  only  for  the  balance,  if  he  has  not  paid 

court  that  it  was  held  back  in  good  it;  or  a  certificate,  as  in  this  case,  for 

faith,  and  believed  not  to  be  more  what  may  still  becoming  to  him.    But 
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The  fact  that  a  client  has  sued  his  attorney  for  money 
collected  on  a  debt  due  to  him  does  not  prevent  the  attor- 
ney from  retaining  from  said  money  his  fees  for  collec- 
tion.1 But  the  attorney  cannot  retain  his  fees  out  of 
money  left  him  by  the  c\ient  as  a  special  deposit  for  a 
special  purpose* 

Illustrations.  —  An  attorney  receives  one  hundred  and  fifty 
dollars  from  a  thief  for  services  to  be  rendered,  and  after  having 
rendered  services  to  the  value  of  ninety  dollars  is  notified  by 
the  person  from  whom  the  money  was  stolen  that  it  belongs  to 
him.  The  attorney  cannot  hold  the  remaining  sixty  dollars  for 
services  rendered  after  the  notice:  Wheeler  v.  King,  35  Hun, 
101. 

§  201.  Compensation  out  of  Fund  in  Court. — Where 
the  compensation  of  an  attorney  for  professional  services 
in  securing  a  fund  in  the  hands  of  a  receiver  for  distribu- 
tion is,  by  the  rules  governing  courts  of  equity,  a  proper 
charge  upon  the  fund,  application  for  such  compensation 
out  of  the  fund  should  be  made  in  the  action  in  which 
the  receiver  was  appointed.8  The  Illinois  statute  which 
permits  the  apportionment  of  solicitors'  fees  among  those 
interested  in  the  settlement  of  an  estate  in  the  probate 
court  applies  only  to  amicable  proceedings,  not  to  suits 
where  parties  employ  counsel  to  protect  their  special 
adverse  interests.4  A  counsel  is  not  entitled  to  commis- 
sions on  a  fund  raised  and  brought  into  court,  if  his 
client's  claim  is  postponed  to  older  liens.5  The  counsel 
of  certain  creditors  who  unsuccessfully  seek  relief  on  be- 

if  he  has  not  acted  in  good  faith;  if  he  pensation  whatever,  and  the  verdict 
has  attempted  to  defraud  his  client,  or  should  be  in  favor  of  the  client  for  all 
connived  at  the  fraud  of  others;    if  the  money  collected,  allowing  no  de- 
he  has  received  money  without  giving  ductions  for  anything  but  actual  pay- 
notice  to  the  client  within  a  reason-  ments.     A  party  must  not  be  put  to 
able  time;  if  he  has  refused  or  ne-  two  suits  to  recover  the  same  deot." 
glected  to  pay  it  promptly  upon  de-  l  Foster  v.  Jackson,   8  Bart.  433. 
mand;  if  he  has  denied  that  he  had  it  '  Anderson  v.  Bosworth,  15  R.  L 
when  questioned  by  one  entitled  to  443;  2  Am.  St.  Rep.  910. 
know;    or   if    he    has    fraudulently  •  Olds  t».  Tucker,  35  Ohio  St.  381. 
claimed  the  right  to  retain  out  of  it  *  Cowdrey  v.    Hitchcock,    103  HL 
a  larger  fee  than  the  jury  find  to  be  262. 
just,  —  he  forfeits  all  claim  to  any  com-  5  Waters  v.  Greenways,  17  Ga»  692. 
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half  of  themselves  and  of  all  other  creditors  against  the 
officers  of  an  insolvent  corporation  cannot  charge  their 
compensation  against  a  fund  belonging  to  the  corpora- 
tion.   They  must  look  to  the  creditors  employing  them.1 

Illustrations.  —  Under  the  Mississippi  code,  providing  that 
"  in  all  cases  of  the  partition  or  sale  of  property  for  division  of 
proceeds  the  courts  may  allow  a  reasonable  solicitor's  fee  to  the 
solicitor  of  the  complainant,"  held,  that  a  solicitor  of  a  de- 
fendant and  cross-complainant  was  not  entitled  to  a  fee,  though 
the  cross-bill  asked  for  partition:  Potts  v.  Gray,  60  Miss.  57. 
An  agreement  that  an  attorney  should  be  compensated  out  of 
the  fund  recovered,  held  to  create  an  equitable  lien,  having 
priority  over  that  of  an  attachment  issued  under  a  judgment 
recovered  against  the  client:  WiMaTris  v.  Ingersoll,  23  Hun,  284. 
The  trustee  of  an  idiot,  for  whom  a  charge  of  two  thousand  dol- 
lars was  made  upon  land  for  her  support,  obtained  a  decree  for 
the  sale  of  the  land,  and  the  setting  apart  of  two  thousand  dol- 
lars of  the  proceeds,  the  interest  of  which  was  to  be  appropriated 
to  the  support  of  the  idiot.  Held,  that  two  hundred  dollars 
should  be  allowed  out  of  the  two  thousand  dollars,  as  a  fee  for 
the  trustee's  attorney:  Nimmons  v.  Stewart,  13  S.  C.  445.  Plain- 
tiff, being  employed  as  solicitor  for  a  certain  sum  to  look  after 
defendant's  interest  in  an  estate,  instituted  proceedings  in  chan- 
cery, which  resulted  in  the  settlement  of  the  estate,  and  neces- 
sarily involved  the  interests  of  other  persons.  The  court  made 
an  allowance  out  of  the  estate  to  the  different  solicitors  em- 
ployed. Held,  that  the  whole  amount  thus  received  by  plaintiff 
should  be  credited  upon  his  contract  with  defendant:  Shreve  v. 
Freeman,  44  N.  J.  L.  78. 

§  202.  Retainer  must  be  Proved.  —In  order  to  recover, 
the  attorney  must  first  prove  a  retainer  by  the  defendant.1 
It  is  not  enough  that  services  were  performed  in  man- 
aging a  cause,  and  that  they  were  beneficial  to  the  party.8 

1  Hume  v.  Commercial  Bank,  13  Lea,  11  La.  Ann.  596;  Smith  v.  Lyford,  24 

496.  Me.  147;  Burghart  t>.  Gardner,  3  Barb. 

*  Weeks  on  Attorneys,  sees.  336,  64;  Jones  v.  Woods,  76  Pa.  St.  408; 
338.  Wailes  v.   Brown,  27  La.  Ann.  411. 

*  Turner  v.  Myers,  23  Iowa,  391;  In  Turner  v.  Myers,  23  Iowa,  391,  a 
Webb  v.  Browning,  14  Mo.  354;  Chi-  son  brought  a  replevin  suit  in  his  own 
cago  etc.  R.  B.  Co.  v.  Lamed,  26  111.  right  for  a  horse,  executing  a  bond 
218;  Campbell  v.  Kincaid,  3  Mon.  68;  upon  which  his  mother  was  surety. 
Roaelius  v.  Delachaise,  5  La.  Ann.  The  case  was  appealed  to  the  district 
481;  52  Am.  Dec.  597;  Cooley  v.  Ce-  court,  and  an  attorney  was  there  em- 
cile,  8La.  Ann.51;  Michon  v.  Gravier,  ployed  by  the  son  to  assist  in  the 
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But  the  retainer  need  not  be  in  writing,  or  by  an  express 
parol  contract;  it  may  be  established  by  circumstances;1 
as,  for  example,  by  the  party  accepting  the  sendees  on 
the  understanding  that  he  was  to  pay  for  them,*  or  by 
his  recognition  of  the  attorney  as  his  attorney.*  "  In  the 
absence  of  an  express  retainer,  an  attorney  may  prove 
that  the  person  sought  to  be  charged  conferred  with  him 
in  regard  to  the  suit;  executed  his  directions  in  connec- 
tion therewith;  makes  affidavit  to  the  truth  of  the  answer 
which  the  attorney  has  drawn;  was  present  at  the  trial 
which  the  attorney  was  managing  in  the  client's  behalf 
without  making  any  objection;  intrusts  to  the  attorney 
papers  necessary  to  the  successful  prosecution  of  the  suit; 
or  that  the  client  acknowledged  or  in  some  manner  recog- 
nized the  attorney  in  the  presence  of  third  persons; — 
all  these  things  are  evidences  of  a  retainer,  and  will  be 
strengthened  bv  the  fact  that  the  attorney  was  acknowl- 

trial.  Judgment  being  there  rendered  by  the  person  sought  to  be  charged, 
against  the  plaintiff  and  his  mother  as  This  he  might  do  by  showing  that 
surety  on  the  bond,  he  employed  the  the  defendant  called  upon  him  in  re- 
attorney  to  commence  a  suit  in  equity  gard  to  the  business;  that  she  exe- 
in  his  own  and  his  mother's  name  to  cuted  his  directions  in  connection 
restrain  the  collection  of  the  judgment,  therewith;  that  she  was  present  at 
in  which  plaintiffs  failed;  whereupon  the  trial  while  he  was  managing  it 
they  appealed  to  the  supreme  court,  on  her  behalf;  or  that  she  spoke  of 
It  appeared  that  the  attorney  had  or  recognized  him  in  some  manner  as 
never  seen  the  mother;  that  she  her  attorney":  Hubbard  v.  Camper- 
never  personally  requested  him  to  donn  Mills,  25  S.  C.  496;  Ex  parte 
perform  any  services  for  her;  but  Lynch,  25  S.  C.  193;  Safford  v.  Vt 
that  she  knew  of  the  proceedings,  etc  R.  R.  Co.,  60  Vt  185. 
The  attorney  sought  to  charge  her  l  Graves  e.  Lockwood,  30  Conn.  276; 
with  the  payment  of  his  fees,  which  Hood  v.  Ware,  34  6a.  328;  Fore  f. 
the  court  disallowed,  saying:  "  When  Chandler,  24  Tex.  146;  Perry  v.  Lord, 
it  appears  that  an  attorney  commenced  111  Mass.  504.  Where  an  attorney 
a  suit  in  the  name  of  the  principal  and  is  called  oh  for  legal  advice  and  gives 
surety,  ....  without  being  requested  a  professional  opinion,  the  relation  of 
by  such  surety  to  perform  any  services  attorney  and  client  so  exists  as  to  ren- 
for  her,  the  single  fact  that  she  knew  der  the  attorney  liable  for  negligence: 
of  his  proceedings  will  not  make  her  Ryan  v.  Long,  35  Minn.  394. 
liable  for  his  services.  ....  The  ex-  'Savings  Bank  v.  Benton,  2  Met. 
press  contract  with  the  son  and  his  (Ky.)240;  Bogardus  v.  Livingston,  7 
primary  liability,  in  the  absence  of  Abb.  Pr.  428. 

other  proof,  ....  justify  the  conclu-  •  Hotchkiss  v.  Le  Roy,  9  Johns.  142; 

sion  that  the  son,  and  not  the  mother,  Qoodall  v.  Bedel,  20  N.  H.  205;  Fore 

was  the  one  to  whom  the  attorney  was  v.  Chandler,  24  Tex.  146;  Cooper  * 

to  look  for  his  pay It  was  the  Hamilton,  62 IIL  119;  Yerger*.  Aiken, 

attorney's  duty  to  prove  his  retainer  7  Baxt  639. 
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edged  as  such  by  the  counsel  of  the  opposite  side.  If 
an  attorney  having  in  his  hands  papers  necessary  to  be 
used  in  the  defense  of  a  suit  enter  upon  that  defense  in 
the  presence  of  the  party  for  whom  he  appears,  and  re- 
tains the  papers  without  objections,  such  facts  are  evi- 
dence of  a  retainer  and  promise  to  pay  for  his  services, 
as  well  upon  the  particular  occasion  of  the  first  appear- 
ance as  afterwards."1  A  parol  employment  by  the  board 
of  county  commissioners,  at  a  legal  session,  of  an  attorney 
to  defend  a  suit  brought  against  the  county  is  valid,  and 
such  attorney,  having  rendered  the  service  involved  in 
his  employment,  may  recover  compensation  therefor.2 
Where  a  party,  by  his  acts,  induces  an  attorney  to  sup- 
pose that  his  services  are  desired,  and  avails  himself  of 
them  without  objection,  the  law  implies  a  promise  on  his 
part  to  pay  the  attorney  what  such  services  are  reasonably 
worth.8  A  party  to  a  suit  in  which  the  employment  of 
senior  counsel  is  necessary  is  liable  for  the  reasonable 
value  of  the  services  of  a  counselor  at  law  who  acts  as 
senior  counsel  at  the  trial,  in  his  presence,  in  consultation 
with  him,  and  without  objection  from  him,  under  a  re- 
tainer for  that  purpose  by  the  attorney  of  record,  although 
there  was  a  secret  agreement  between  him  and  the  attor- 
ney of  record  that  such  services  should  be  paid  for  by  the 
latter.4  The  presence  of  a  prosecutor,  while  an  attorney 
was  engaged  in  rendering  professional  service  on  the  part 
of  the  government  in  a  criminal  proceeding,  raises  no 
presumption  that  the  prosecutor  promised  to  pay  him  for 
such  service.*  One  who  has  emnloved  a  lawver  who  after- 
wards takes  a  partner,  who  assists  in  the  case,  does  not 
become  liable  to  the  firm  for  the  fee  agreed  to  be  paid  to 
the  one  contracted  with  before  the  partnership,  by  simply 
consulting  with  such  partner  about  the  case,  and  to  that 

1  Weeks  on  Attorneys,   sees.   339,  *  Ector  v.  Wiggins,  30  Tex.  55. 

citing  Ooodall  v.  Bedell,  20  N.  H.  203.  *  Brigham     v.     Foster,    7     Allen, 

>  McCabe  v.  Commissioners  of  Foun-  419. 

tain  County.  46  Ind.  380.  'Millett*.  Hayford,  1  Wis.  401. 
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extent  recognizing  him  as  his  attorney.1  Evidence  that 
one  who  had  a  claim  which  he  intended  to  prosecute  at 
law  sent  for  an  attorney  and  employed  him  to  assist  him 
as  counsel  through  the  whole  case,  and  that  the  attorney 
agreed  so  to  do,  and  gave  him  advice  several  times,  will 
warrant  a  finding  for  the  attorney  in  an  action  by  him  for 
a  retainer.3  If  an  assignee  of  a  chose  in  action,  that  is  in 
suit,  accepts  from  the  defendant  a  specific  sum  in  lieu  of 
damages  and  costs,  he  becomes  liable  to  the  attorney  who 
prosecuted  the  suit  for  the  taxable  costs.8  When  a  bill  is 
filed  by  a  debtor  as  trustee  for  his  children  to  enjoin 
judgment  creditors,  some  of  whom  have  levied  and  others 
are  about  to  levy  upon  his  property,  and  a  fund  is  brought 
into  court  for  equitable  distribution,  counsel  for  the 
trustees  who  filed  the  bill  are  not  entitled  to  fees  to  be 
paid  out  of  the  general  fund  raised.  The  interest  to  rep- 
resent which  such  counsel  were  employed  is  antagonistic 
to  the  general  creditors,  whose  judgments  have  been  en- 
joined.4 A  retainer  by  a  wife  to  obtain  a  divorce  will  not 
be  presumed  to  have  been  at  her  husband's  request,  so  as 
to  render  him  liable  to  pay  the  attorney.5 

Illustrations. — In  an  action  against  A  and  his  sureties, 
B  and  C,  an  attorney  was  employed  by  A.  Held,  that  the  fact 
that  B  and  C  knew  that  he  was  representing  the  whole  case, 
and  the  services  were  for  their  benefit  and  accepted  by  them, 
does  not  require  that  they,  in  order  to  avoid  liability  to  pay  for 
the  services,  should  have  notified  the  attorney  that  they  would 
not  be  liable:  Simms  v.  Floyd,  65  Ga.  719.  It  was  attempted 
by  one  representing  himself  as  agent  for  a  ship-owner,  and  by 
the  consul  of  the  nation  to  which  she  belonged,  to  remove  the 
master  from  the  command.  The  latter  employed  counsel  to 
maintain  his  right  thereto.  Held,  that  the  owner,  if  his  in- 
terests conflicted  with  the  course  pursued  by  the  master,  would 
not  be  liable  for  fees  of  counsel  employed  by  him:  Barker  v. 
York,  3  La.  Ann.  90.  B  is  employed  by  one  defendant  to  a 
suit  to  act  as  counsel  for  him,  and  also  for  another  defendant, 
of  which  the  latter  was  apprised,  but  who  had  counsel  of  his 

1  Carrv.  Wilkina,  44  Tex.  424.  *BaU«.  Vason,  66Ga.  264. 

!  £?"7  »•  ^^  m  Maaa-  604-  *  Dorsey    v.    Goodenow,    Wright, 

»  Ward  v.  Lee,  13  Wend.  41.  120. 
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own  employment,  and  had  not  employed  B.  Held,  that  al- 
though the  services  of  B  may  have  been  beneficial  to  such  other 
defendant,  and  received  and  accepted  by  him,  yet  he  would  not 
thereby  incur  any  liability  to  pay  for  them;  otherwise,  if  he  was 
apprised  that  he  was  looked  to  by  B  for  compensation  for  his 
services,  and  afterwards  received  them  without  informing  him 
that  he  would  not  pay  for  them:  Savings  Bank  etc.  v.  Benton,  2 
Met.  (Ky.)  240.  In  an  action  to  recover  for  professional  services 
rendered  to  the  defendant  in  a  divorce  case,  it  appeared  that  he 
adopted  the  papers  prepared  by  the  plaintiffs,  and  that  they 
were  recognized  by  the  libelant's  counsel  as  counsel  for  the 
defendant.  Held,  that  the  employment  of  the  plaintiffs  was  es- 
tablished: Hood  v.  Ware,  34  Ga.  328.  An  attorney  employed 
to  defend  a  suit  signed  as  bail  for  an  appeal  taken  by  his  client 
therein.  Subsequently  an  action  was  brought  upon  the  recog- 
nizance against  both  principal  and  surety,  and  the  latter,  the 
attorney,  without  express  authority,  appeared  for  both,  and 
pleaded,  as  the  only  defense,  a  tender  which  had  been  made 
by  him  without  any  request  by  his  principal.  Held,  that  he 
could  not  recover  in  any  action  of  book-account  for  his  profes- 
sional services  in  defending  the  suit  on  the  recognizance,  al- 
though the  principal  knew  that  he  was  defending  the  suit  and 
made  no  objection:  Smith  v.  Dougherty,  37  Vt.  530.  An  attor- 
ney who  was  employed  by  his  client  in  the  prosecution  and 
defense  of  many  suits  gave  a  voluntary  appearance  for  him  in 
a  new  suit  brought  against  him  upon  a  subject  connected  with 
suits  then  pending.  About  the  time  of  serving  this  appearance 
the  attorney  told  him  that  he  had  appeared  for  him,  and  he 
expressed  no  dissent.  Held,  that  the  attorney's  appearance 
was  not  unauthorized,  but  under  such  facts  he  might  well  as- 
sume a  retainer:  Bogardus  v.  Livingston,  7  Abb.  Pr.  428.  Proof 
that  an  attorney  was  employed  by  one  having  a  claim  at  law 
to  assist  him  in  its  prosecution,  agreed  to  do  so,  and  gave  him 
advice  several  times,  held,  to  warrant  a  finding  for  a  retainer: 
Perry  v.  Lord,  111  Mass.  504.  A,  an  attorney,  having  no  au- 
thority from  his  client  B  to  employ  additional  counsel,  em- 
ployed C,  an  attorney  in  another  county,  to  attend  to  a  case  in 
that  county  pending  against  B.  At  the  trial  of  the  case,  C, 
with  B's  knowledge,  though  not  at  his  request,  assisted  in  im- 
paneling the  jury  in  taking  evidence,  and  in  consultation  re- 
garding the  defense.  Held,  that  C  was  entitled  to  recover  from 
B  for  his  services:  Hogate  v.  Edwards,  65  Ind.  372.  Attorneys 
acting  without  any  employment  under  seal,  but  at  the  request 
of  the  town  council,  addressed  a  meeting  of  the  citizens,  ex- 
plaining the  terms  upon  which  the  holders  of  bonds  of  the  town 
proposed  to  cancel  them.    The  proposal  was  accepted  by  the 

Vol.  L— 22 
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mating,  and  the  attorneys  were  directed  to  prepare  an  ordi- 
nance for  the  purpose  of  consummating  the  settlement.  They 
d:d  s«\  ami  the  town  council  afterwards  adopted  the  ordinance, 
and  the  bonds  were  taken  up  in  pursuance  thereof,  and  the 
who>>  matter  adjusted  with  the  assistance  of  the  attorneys. 
US  \  that  they  were  entitled  to  recover  pay  from  the  town  for 
tivir  services:  New  Athens  v.  Thomas,  82  DL  259.  An  attorney 
*K>  had  conducted  a  suit  in  which  L.  was  plaintiff  charged 
>,-;s  fcw  to  L,  and  W.  jointly,  and  brought  an  action  against 
Kxh  t>  recover  them.  L.  and  W.  had  called  on  the  attorney, 
W  k  ;:\£  the  father-in-law  of  L.,  and  together  stated  the  case, 

*  h v>*  was  a  claim  of  L.  for  damages  for  a  personal  injury;  W. 
*V  r^'  "We  have  a  case  that  we  want  to  lay  before  you,  and 
omv  \\>«  puvispcnte  if  you  think  best";  and  in  the  course  of  the 
vsv*\\  rs*<?o>n  also  saying:  "If  you  think  the  case  a  good  one 
>*v  vv.t  yon  to  go  through  with  it";  but  nothing  was  said 
*?  rvv-  >  *y  either  party  as  to  whether  W.  would  be  responsible 
<x  ;V  *;:wrr>ey*s  foes,  and  W.  did  not  intend  to  be  under- 
*>wv*  $$  *cre<sng  to  be  responsible,  though  the  attorney  sup- 
ww,v  V  *-$$  to  be  so,  and  charged  his  fees  to  them  both.  On 
»vv  t>o«t  t?>e  auditor  submitted  the  question  to  the  court  as  a 
<  ;n^v  w  ,%f  ,*w  trheiher  \\\  was  liable.    Held,  that  the  question 

*  v-  n^:  \X  .  er<  yOoyod  the  attorney  was  a  question  of  fact  which 
WSv  •>  >sxv  Nvn  decided  by  the  auditor,  and  that  the  facts  as 
<n  -d  $w*v^t<>d  r>o  question  which  the  court  could  decide  as  a 
^  Nw  nn*  ,v  ^w-  <-^77vs  v.  Ijockwood,  30  Conn.  276.  An  attor- 
*v>  ^'•\\<k> t  an  action  in  the  district  court  of  an  adjoining 
>v-     ;*    j,  .-si  *  ;Vr  *>*e  filing  of  the  petition  wrote  to  a  firm  of 

*  ,s'N>^t  i\v^  guesting  them  to  file  the  proper  pleadings, 
■  <s"     K  iVrA  i>m  hi$  client  would  call  to  state  necessary 

"^  •  v  *   a  m>  *"  ^    *s  I  *;I1  see  you  paid  for  your  trouble."    The 

>  v.     ,.<  *,v>  a*  5ss  d  attorneys  a  number  of  times,  and  they  filed 

>  V  ^wvwt.  *  v^xvw^  ar:d  assisted  in  the  trial  of  the  case,  and 
:.  'an\v,  .*  >t  a  ^v:vw  nothing  being  said  by  her  to  them  about 
» v  >w  -«s>j  ^\t,v  >v  her  with  the  attorney  who  filed  the  peti- 
^w\  *  .vN  ,\x  Vfrd  y^  krjcwJedge  of  euch  contract.    Held,  that 

*  v    vv(*w  ^*Kvf  for  their  foes:  Sedgwick  v.  Bliss,  23  Neb. 

£  *Vv&  A*4  feat  Streets  wwa  Rendered. — Evidence 
*v->v  <-**  >  V  *«vow,cy  *-*s  employed  is  not  enough;  he 
v.  ,.cw  xV%  N4W  <>ai  V^  V.as  performed  the  service.  The 
v*  *  i,Ni  ^v^-v^se  ftvsi  the  mere  proof  of  the  imder- 
^    ok  <>vm  >iN*  ¥*?V  ****  }xvrfo»rmed  any  valuable  service 
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under  it.1  Where  a  solicitor  sought  by  a  creditor's  bill  to 
obtain  payment  for  professional  services  out  of  an  estate, 
the  remainder  in  fee  of  which  was  in  certain  infants, 
on  the  ground  that  the  services  were  necessary  to  preserve 
the  inheritance  to  those  who  were  entitled  to  it,  and 
failed  to  prove  that  his  services  were  necessary  or  had 
produced  that  effect,  his  bill  was  dismissed,  and  he  was 
admitted  pro  rata  with  other  creditors  to  share  the  pro- 
ceeds of  the  estate  which  were  in  the  hands  or  in  the 
possession  of  a  trustee.2 

Illustrations. — M.  rendered  valuable  services  in  a  suit  at 
the  request  of  and  as  assistant  attorney  to  G.,  a  defendant  with 
whom  the  co-defendants  had  contracted  that  he,  G.,  should,  for 
a  stipulated  sum,  defend  the  suit  and  employ  and  pay  assistant 
counsel.  Held,  that  M.,  not  being  informed  of  such  special  con- 
tract, might  recover  his  compensation  against  all  the  defend- 
ants: McCrary  v.  Ruddick,  33  Iowa,  521.  One  attorney  agreed 
to  recover  a  certain  claim  by  suit;  he  agreed  with  another  at- 
torney that  the  latter  should  prosecute  the  suit  referred  to  for 
half  the  pay  and  costs;  the  latter  brought  a  suit  and  lost  it; 
the  former  then  filed  a  bill  and  recovered  the  claim,  the  latter 
not  offering  to  aid  in  the  prosecution.  Held,  that  the  latter  had 
done  no  work  in  the  successful  suit,  and  was  not  entitled  to  do 
any  under  his  agreement,  and  therefore  could  recover  no  pay 
under  his  agreement:  English  v.  McConnell,  23  111.  513. 

§  204.  In  Appellate  Courts. — A  retainer  to  conduct  a 
suit  in  the  lower  courts  does  not  necessarily  imply  a 
retainer  to  carry  the  case  up  to  the  court  of  last  resort. 
But  where  a  case  is  intrusted  to  an  attorney  for  appeal  to 
a  higher  court,  he  is  not  responsible  for  the  merits  or 
demerits  of  the  appeal,  but  is  entitled  to  payment  for  his 
services  in  any  event.8  Where  there  is  a  general  em- 
ployment of  an  attorney  for  an  agreed  sum,  the  employ- 
ment extends  until  the  final  termination  of  the  case  in 
the  court  of  last  resort,  so  that  no  additional  sum  can  be 

*  Stow  v.  Hamlin,  11  How.  Pr.  452.        •  Weeks  on  Attorneys,  citing  Case 

*  Warner  v.  Hoffman,  4  Edw.  Oh.  v.  Hotchkiss,  3  Keyes,  334;  3  Abb. 
381.  Rr.,  N.  S.,  381. 


set  ■:-:* 
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charged  for  services  rendered,  unless  there  is  an  express 
agreement  to  pay  for  the  same.1 

Illustrations.  —  An  attorney,  on    his  own  motion,  after 
knowledge  that  the  cause  was  settled,  procured  a  transcript  to 
be  filed  in  the  supreme  court,  and  a  judgment  of  affirmance 
rendered.    Held,  that  he  could  not  recover  for  such  services: 
Ellwood  v.  Witeony  21  Iowa,  523.    A  client  signed  an  agree- 
ment with  his  attorney,  running  substantially  thus:   H.   is 
to  argue  my  case  before  the  supreme  court,  and  if  he  succeeds, 
I  am  to  pay  him  one  thousand  dollars;  and  if  it  shall  be  neces- 
sary to  contest  the  case  in  the  court  of  appeals,  he  is  to  have 
further  just  compensation.    If  I  settle  the  case  with  the  other 
parties  without  his  approval,  I  am  to  be  liable  forliis  full  com- 
pensation, as  herein  provided.    H.  was  unsuccessful  in   the 
surrerae  court,  and  by  direction  of  his  client  appealed  to  the 
evert  of  appeals.    Soon  after,  his  client,  without  consulting  EL, 
st:.„<d  the  case.    Held,  that  the  agreement  to  pay  the  one 
iT.d  dollars  was  conditional  on  H.'s  success  in  the  su- 
cvcru  and  that  the  settlement  of  the  case,  after  the  fail- 
*W  ;>?t\  did  not  resuscitate  H.'s  claim:  Hitching*  v.  Van 
jf.-n-i  *  £>  X.  Y.  335. 

|  SQ&.    Attorney  cannot  Recover  Compensation,  when. 

— Th^  anorney  cannot  recover  compensation  when  the 
service  were  of  no  avail,  because  of  his  fraud,  negligence, 
and  want  of  skill.*    He  is  not  necessarily  precluded  from 

1  Bartholomew  «.  Langsdale,  35  Ind.  to  set  out  his  proofs  in  his  pleading. 
27&                                                       *  Facta,  and  not  the  evidence  of  facts, 

x  Maynard  r.  Brim,  26  Vt  94;  are  required  to  be  pleaded.  What- 
Nixon  v.  Phelps,  29  vt.  198;  Pearson  ever,  therefore,  had  a  legal  tendency 
v.  Darrington,  32  Ala.  227;  Brackett  to  prove  that  these  services  were  worth 
v.  Norton,  4  Conn.  517;  10  Am.  Dec  the  snm  was  competent  for  plaintiffs, 
179;  Gleason  v.  Clark,  9  Cow.  57;  as  the  nature  of  the  suit,  its  aifficulty, 
Run  van  v.  Nichols,  11  Johns.  547;  the  amount  involved,  the  skill  re- 
Bo  winan  r.  TaUmaa,  40  How.  Pr.  1;  quired,  the  skill  employed,  and  the 
Bridges  v.  Paige,  13  Cal.  641,  the  court  like.  So  the  defense  had  a  right  to 
saving:  "The  plaintiffs  aver  that  the  prove  these  same  general  matters,  or 
dt'rViulant  is  indebted  to  them  in  the  the  negation  of  them,  as,  for  examnle, 
sum  of  say  fifteen  hundred  dollars,  that  this  was  a  plain  case,  requiring 
tor  services  rendered;  that  he  is  in-  but  little  labor  or  skill,  learning  or 
dctoed  to  this  amount  because  this  time;  or  if  it  required  skill  and  atten- 
m*a  the  value  of  these  services.  The  tion,  that  these  were  not  bestowed. 
<-«  \  ulant  denies  that  he  is  indebted  The  value  of  a  lawyer's  services  de- 
»<  *,l  ami  denies,  further,  that  the  pends  upon  his  skill  and  learning, .and 
*  \  hhvi  wore  of  the  value  charged,  the  attention  he  gives  to  the  business 
ul  v  xmvvw  to  show  that  they  were  of  the  client  It  is  evident,  therefore, 
.„  .  ,,  ,S.*  v*1«*.  He  can  do  this  by  that  proof  of  his  skinful  conduct  of 
*sx  ,\v%«  imw*.  and  he  is  not  bomnd  his  case,  or  of  m»  negligent  and  un- 
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recovering  compensation  for  services  in  a  suit,  where  the 
adverse  decision  rendered  was  anticipated  by  him,  not- 
withstanding the  services  may  have  been  of  no  value.1 
He  may  explain  his  reason  for  delay  in  instituting  an  ac- 
tion for  his  client,  when  his  claim  for  fees  is  contested  on 
the  ground  of  unreasonable  delay.2  An  attorney  under 
general  employment  can  enforce  no  claim  for  services  until 
final  termination  of  the  suit,  unless  the  relation  of  attorney 
and  client  changes  before  that  time.8  He  cannot  recover 
against  his  client  the  costs  of  a  suit  in  which  judgment 
is  set  aside  for  irregularity  committed  by  himself,  nor 
the  costs  of  opposing  the  motion  to  set  aside  the  proceed- 
ings; nor  can  he  recover  for  money  paid  for  his  client,  if 
it  were  paid  to  satisfy  costs  of  a  judgment  of  discontinu- 
ance suffered  by  his  ignorance  or  neglect.4  So  if  an 
attorney,  after  having  obtained  final  judgment  and  exe- 
cution, prevents  the  collection  of  the  execution  by  fraudu- 

skillful  treatment  of  it,  10  an  impor-  cause  was,  after  long  delay  and  much 
tant  inquiry.  It  does  not  follow,  by  loss,  gained  in  the  supreme  court,  the 
any  means,  that  because  a  trial  results  attorney  would  not  De  amenable  to 
in  a  verdict  for  the  client,  there  has  the  charge  of  neglect;  or  if  the  attor- 
been  no  negligence  in  the  attorney,  ney  suffered  testimony  to  be  intro- 
In  consequence  of  the  negligence,  the  duced  plainly  inadmissible,  and  the 
client  may  have  been  put  to  great  client  was  put  to  the  expense  and 
trouble  and  expense,  though,  by  acci-  trouble  of  summoning  many  wit- 
dent  or  otherwise,  he  happened  to  nesses  to  counteract  it,  though  he  at 
vain  the  case;  and  though  the  court  length  did  so  successfully,  the  same 
below  may  have  decided  on  the  trial  objection  would  lie;  and  in  both  these 
of  a  case  that  errors  negligently  com-  instances  the  attorneys  would  be  held 
mitted  were  not  fatal,  yet  the  defend-  entitled  to  a  less  sum  on  quantum 
ant  might  show,  when  sued  for  fees  by  meruit  than  if  a  contrary  course  had 
the  attorney,  that  the  judge  was  mis-  been  pursued."  In  New  York  it  is 
taken  in  thus  holding.  Besides,  a  said  that  the  law  does  not  tolerate  pre- 
ease  may  be  negligently  conducted  varication  in  the  service  of  an  attor- 
even  when  it  is  not  eventually  lost  by  ney,  or  permit  him  to  use  his  position 
neglect.  It  may  put  the  client  to  as  such  to  the  prejudice  of  the  party 
great  trouble,  expense,  and  delay  to  for  whom  he  professes  to  act.  Such 
get  rid  of  blunders  of  his  lawyer.  If,  conduct  deprives  him  of  the  right  to 
for  example,  an  attorney  should,  by  claim  a  fee:  Andrews  v.  Tyng,  94 
his  neglect,  consent  to  a  bill  of  excep-  N.  Y.  16. 

tions  Fall  of  errors  and  misstatements,  1  Murphey  v.  Shepardson,  60  Wis. 

and  raising  unnecessarily  many  diffi-  412. 

cult  and   embarrassing  questions  of  s  Union  Mut.  life  Ins.  Co.  v.  Bu- 

law  for  revision  in  the  appellate  court,  chana-n,  100  Lid.  63. 

which  questions,  as  the  case,  in  fact,  *  Eliot  v.  Lawton,  7  Allen,  274;  63 

was  presented  below,  did  not  arise,  no  Am.  Dec.  683. 

one  would  pretend  that  though  the  *  Hopping  v.  Quin,  12  Wend.  517. 
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lent  conduct,  this  will  be  in  violation  of  his  duty  as 
attorney,  and  will  deprive  him  of  all  legal  claim  for  his 
services  in  procuring  such  judgment  and  execution.1  His 
fraud  or  unfaithfulness  in  one  matter  intrusted  to  him 
will  not  deprive  him  of  his  right  to  compensation  for 
other  independent  services  which  were  duly  performed.1 
An  act  of  impropriety  or  neglect  on  the  part  of  an  attor- 
ney in  transacting  his  client's  business,  if  condoned,  will 
not  defeat  the  ri^ht  to  recover  for  retainer  and  services.1 
The  Massachusetts  statute  relating  to  the  removal  and 
punishment  of  attorneys  at  law  for  deceit,  malpractice,  or 
other  gross  misconduct,  and  to  their  liability  in  damages 
to  parties  injured  thereby,  does  not  prevent  the  defend- 
ant* in  an  action  by  an  attorney  at  law  for  services  ren- 
dered, from  showing  that  they  were  of  no  value.4 

He  cannot  recover  where  he  has  collected  money,  and 
has  refused  or  neglected  to  pay  it  over  to  his  client  after 
demand  and  until  sued  for  it;5  nor  where  his  services 


1  Brackett  r.  Norton,  4  Cobb.  517;  amount  wlQ  be  consumed  under  pre- 

K>  Ati.  IVc.  179*  tense  of  collection.     The  retention  of 

*  Ciime  ?.  Cowlea,  6  Bosw.  452.  money  by  an  attorney  is  a  flagrant 

*  Gleascn  *.  KeLW^,  32  Vi.  14.  breach  of  trust,  for  which  he  renders 
•Caveriy    v.    McOwen,    13s>   Man.  himself  liable  to  attachment,  and  in 

2±i  some  cases,  to  hare  his  name  stricken 

*  Wills  r.  Kane,  2  Grant  Cas.  60:  from  the  rolL  In  the  case  of  Leonard 
Fbher  r.  Kzox.  13  Fa.  6s.  t£2;  53  Ellmaker  a  Estate,  4  Watts,  35,  the 
Aa.  IVc.  0O0;  Onr  r.  leavers*  70  court  ruled  that  an  administrator  was 
lii.  34A.  In  BrecLia  r.  K:ng;.«id»  4  not  entitled  to  commissions  where  he 
Witts*  4^X  the  eocrt  say:  "The  had  been  guilty  of  fraud.  The  same 
third  objection  by  this  she  court  erred  principle  was  decided  in  Brackett  e. 
in  ccjkrv*^  the  jury  tins  where  an  Norton,  4  Conn.  51$;  10  Am.  Dec. 
attorney  receives  money  for  his  client*  179.  It  was  there  ruled  that  if  an 
an* 
time 

Ills  client  ts  eccapeLL'd  so  huive  recourse  collection  of  the  execution  by  frandn- 
to  a  suit  to  recovr  his  money,  such  lent  conduct,  this  will  be  a  violation 
attorney  forfeits  *Li  n^it  to  cLliiil  any  of  his  duty  as  attorney,  and  will  de- 
dedncticn  as  compensation  for  his  ser-  pnve  him  of  all  legal  claim  for  his  ser- 
vice*. In  tins  direction  we  perceive  vices  in  procuring  such  judgment  and 
no  error:  for  why  should  the  del  end-  execution.  It  is  the  duty  of  an  attor- 
ant  receive  compensation  when  he  has  ney,  in  a  reasonable  time,  to  inform 
performed  no  service  ?  It  Amounts  to  his  elicat  of  the  receipt  of  money,  and 
nothing  more  nor  less  thin  the  suS<ti-  either  transmit  it  to  him  or  hold  it 
tation  ot  one  debtor  for  another.  Ihe  subject  to  his  order.  A  neglect  or 
debt  is  not  nearer  collection  than  be-  refusal  to  do  so.  or  to  render  an  ac- 
fore;  and  it  is  apparent  thit  it  the  count,  is  such  fraadulent  conduct  as 
plaintrf  should  be  equoiiy  unfortunate  deprives  him  of  all  right  to  claim 
m  the  selection  of  agents*  the  whole  pensation  tor  his 


id  neglects  or  rt  ruses  lor  a  ien.£th  of    attorney,  after  having  obtained  final 
me  to  render  an  account  or  it,  and    ju«  lament  and  execution,  prevent  the 
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were,  in  the  eye  of  the  law,  illegal  or  immoral;1  nor 
where  the  services  were  absolutely  useless;2  nor  where 
they  are  rendered  in  a  litigation  about  officers'  fees  which 
grew  out  of  the  suit  in  which  he  was  employed,  the  client 
not  being  interested  in  such  litigation;*  nor  where  he 
has  violated  his  instructions.4 

Illustrations.  —  C,  an  attorney  at  law,  agreed,  for  a  stated 
compensation,  to  conduct  the  contest  of  a  will.  Against  the 
consent  of  his  clients,  and  without  leave  from  them,  he  released, 
as  their  attorney,  pending  the  suit,  certain  tracts  of  land,  $nd 
received  from  other  parties  money  for  so  executing  the  release. 
In  a  suit  brought  by  C.  to  recover  the  compensation  agreed 
upon,  held,  that  evidence  of  the  above  facts  was  admissible, 
and  showed  a  complete  defense  to  C.'s  claim  under  the  con- 
tract: Chatfield  v.  Simonson,  92  N.  Y.  209.  The  plaintiff,  a 
counselor  at  law,  instigated  the  defendant,  with  others,  to  en- 

1  Trist  v.  Child,  21  Wall.  441;  Ar-  by  the  defendant,  and  after  this  he 

Tinjgton  v.  Sneed,  IS  Tex.  135;  Good-  had   thought   proper   to   invest   the 

enough  r.  Spencer,  46  How.  Fr.  347;  plaintiff  with  authority  to  bring  the 

Treat  r.  Jones,  28  Conn.  334;  Jones  v.  suit  in  question,  I  should  not  consider 

Blacklidge,  9  Kan.  562;  12  Am.  Rep.  his  services  as  invalidated  by  the  ante- 

503.    Thus  an  attorney  cannot  recover  cedent  fraud.     But  the  suppression  of 

for  such  advice  to  a  client  as  would  the  truth,  in  this  important  particular, 

enable,  if  not  induce,  him  to  elude  the  if  such  were  the  fact,  was  itself  a 

process  of  the  law,  nor  for  advice  to  fraud,  and  contaminated  all  the  sub- 

the  officer  serving  the  process,  calcu-  sequent  acts  of  the  plaintiff.     On  the 

lated  to    induce   him  to  violate  his  supposition  assumed,  the  plaintiff  knew 

duty:  Arlington  v.  Sneed,  18  Tex.  135.  that  by  fraud  he  had  prevented  the 

*  Weeks  on  Attorneys,  sec.  335.  In  collection  of  the  execution,  and  that  a 
Brackett  v.  Norton,  4  Conn.  517,  10  recovery  against  the  sheriff  was  im- 
Am.  Dec.  179,  the  court  say:  "I  will  possible.  With  this  knowledge  not 
assume  the  facts  to  be  as  they  were  communicated  to  the  defendant,  but 
suggested  in  the  argument,  and  as  I  confined  in  his  own  breast,  he  corn- 
understood,  not  contradicted;  that  menced  a  hopeless  suit,  which,  as  he 
having  fraudulently  defeated  the  col-  must  have  anticipated,  was  determined 
lection  of  the  execution,  and  having  against  his  client.  Having  violated 
omitted  to  give  any  information  of  his  duty  by  the  perpetration  of  a 
this  fact  to  the  defendant,  the  plaintiff  fraud,  and  by  this  act  occasioned  to 
was  requested  to  bring  a  suit  against  the  defendant  the  loss  of  hiB  debt,  he 
the  sheriff,  which,  by  reason  of  the  now  demands  remuneration  for  his 
culpable  act  of  the  plaintiff,  was  de-  faithless  services.  The  ground  of  a 
feated.  To  recover  for  his  services  in  mere  precedent,  if  it  existed,  must  be 
the  action  aforesaid  is  one  object  of  unquestionable  to  sanction  the  reward 
the  present  suit.  I  do  not  admit  that  of  such  misconduct,  and  much  more 
any  authority  except  what  was  origi-  to  authorize  the  establishment  of  a 
nally  given  to  pursue  the  requisite  principle  that  will  protect  and  invite 
measures  for  collecting  the  defendant's  results  so  flagrantly  unjust." 
debt  was  legally  necessary;  but  the  *  Burns  v.  Allen,  15  R.  I.  32;  2  Am. 
consideration  of  this  subject,  as  being  St.  Rep.  844. 

of  no  importance  in  this  case,  I  shall  *  U.  S.  Mortgage  Co.  v.  Henderson, 

waive.    Had  the  fact  been  fully  known  11 1  IncL  24. 
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pur:  ii  r  tutu  an&  promised  to  defend  them  if  they  were  proee- 
rui-d  Tin  dtfcudunt  im  prosecuted,  and  employed  the 
iiaui.tif  xr  avAtTTid  Vmv  The  plaintiff  afterwards  sued  him  for 
ii*  arr^u"**  and  chiUmrreroents  in  defending  him.  Held,  thai 
lit  rj\ui«-  bag  ywcnver:  Treat  v.  Jones,  28  Conn.  334 


£  21ft    Aswrary  Bay  Kak»  Special  Contract  for  Con- 

ynastUA. — I>ri>  vlic-re  a  foe  bill  is  provided  by  law,  an 
*/:*ir:;:  j  xl:t  naif  an  express  and  special  contract  with 
l*r>  *u  :^  i  ^r  txtra  rrcnpe-nsation.1  But  the  courts  seni- 
or..?: saA  ar^^r^r:?  vi;i  great  care,  and  the  burden  is 
«u  *u»:  **  ..nit  j  ^  *icv  that  the  contract  was  just  and 
ii~T .  ^  1  u^j  xbf  rlitn  has  not  been  taken  advantage  of.* 
TT:^^  \.t.  i  «';-rr  f^cii!  agreement  for  compensation  be- 
t  v*:*  r  ^  •  :t.»:  r  in£  rlitMii  is  not  good.  As  said  in  a  Ten- 
iv^s^  ^j^*s^  :;  -<  <*^i.r^il  liat  *'the  means  used  to  obtain 
*i^  r. .  -r^:  •*  fr^..  ~.m  cnZy  of  fraud,  actual  or  construe- 
T.^f^  'i ..:  *~?c  r-:  iz.y  ::b*r  ineqTii table  consideration;  that 
*tw;^  r;.i.:5.-^  «ir,r^~>7.iZice  or  fact  connected  with  the 
*:vi\~.. ;-  ;c  *£•?  vV-:r*:*s  arid  calculated  to  inform  the 
v:!::^:  *:  i.r>  ru->.:$  *r  i  t^s risibilities,  be  declared  to  him 
-•r.i^z;  rw^jT-iurr:  ;i-ai  lie  anornev  inform  himself  of 
ill  >z-.i  fi^s  anl  ,nrr,ms;*^ces  which  would  reasonably 
<\"^e  w::h:^  *>.*  i.Tirw>i^  of.  and  which  would  likely 
rTVTY^.;  **1*  «<v::::,:r:  of  the  contract  byf  the  client;  that 
be  i.vs  r:.^  ^r:r^."i  ::r  a  grater  benefit  than  his  ser- 
vi  >es  *r*  rwLso~il>r  rnvnh.  wi;h  reference  to  the  trouble 
arid  %i~  sullies  of  the  particular  case,  amount  involved, 

1  W^j*  *  LocSiX  J  TV=.xv  «T:  fr^l  59  Ala.  581;  31  Am.  Rep.  23; 

L<v>*::  r  Sx^.v.  3  F.v-t  !*?:  2?  Asa.  Al-««n  Soheeper.9  Daly,  365;  Ches- 

IVv.  :T^\  Lc^  >r  r.  O^i^.l'.  4  Kml  Wr  Co.  r.  Barber.  97  Pa,  St.  455;  Grn- 

XA>;  SU>:xx  r.  fc:i  1  H  ?  fesii.  Vv  r.  Seuti,  13  IlL  A  pp.  43;  Yonge  r. 

31>:  J.i  i  =»  r.  W-.   :*=*.  2  H.^r.  Fr.  iLvper.  73  Ala.  119.    Nothing  in  the 

:M:  M.i_r*ii  r.  l\ijuy.  *  Lv  Am.  bvc:  Tcjcas  prohibits an  attorney  from 

5£!:  IVrt.r  r.  FIteiIy,  $*  X-  Y.  Srp.  oxstnctinc  in  good  faith  for  a  contin- 

C:.  51^  FIa»UU  r.  Ahem,  144  Mask.  g*ntfe*:  Stewart  r.  Houston  and  Texas 

3^J;  W  A-^  K  -\  5??.  iVntral  R>  Co.,  fi2  Tex.  246;  Water- 

^Hi^rMmJJ^^&M;  b^rr  r.  Laredo,  68  Tex.    565.     See 

McMaj^  r.  Sr^tx  6  Heist.  K>7;  Ma-  tile  Contracts*  Champerty  and  Main- 

av^n  r.  Ki^i»  3  A'.b.  App.  210:  Ford  r.  ten&nce, 

Harrin^oa.  16  X.  Y.  2S5:  Er^ns  r.  *  Fiantera*  Bank  «.  Hocnbergery  4 

£Uis»  5Denw  640;  Dickinson r. Brad-  Cold.  53L 
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either  of  a  pecuniary  character  or  reputation  personally, 
etc.;  that  the  onus  shall  devolve  on  the  attorney  to  show 
that  the  contract  was  free  from  all  fraud,  undue  influence, 
and  exorbitancy  of  demand;  that  the  attorney,  having  per- 
formed his  part  of  the  contract  reasonably,  and  with  due 
skill  and  diligence,  without  regard  to  the  result  of  the  liti- 
gation, shall  be  entitled  to  recover  the  amount  specified, 
provided  he  brings  the  contract  within  the  foregoing  prin- 
ciples. In  the  absence  of  a  contract,  the  attorney  is  en- 
titled to  recover  on  a  quantum  meruit  for  such  labor  as  he 
shall  have  performed."  An  attorney  cannot  stipulate  for 
a  compensation  incommensurate  with  the  services  to  be 
performed.  The  onus  is  upori  him  to  show  his  con- 
tract for  compensation  to  be  just  and  reasonable.1  In 
New  York  an  attorney  is  not  prohibited  from  taking  in 
advance  a  mortgage  to  secure  payment  of  his  costs  yet  to 
be  earned  in  a  suit.*  An  attorney  who  has  made  a  spe- 
cial contract  with  his  client  to  prosecute  a  case  to  its 
final  termination  cannot  recover  for  his  services  on  a 
quantum  meruit  The  parties  must  be  governed  by  their 
contract,  and  it  is  for  the  jury  to  say  whether  there  was  a 
special  contract  or  not.8  He  cannot  recover  more  than  he 
agreed  to  receive  by  proof  that  his  services  were  worth 
more.*  The  power  of  the  court  to  reform  contracts  be- 
tween attorney  and  client  is  limited  to  the  duty  of  protect- 
ing the  latter  against  the  undue  influence  of  the  former. 
It  cannot,  therefore,  increase  the  amount  of  compensation 
agreed  on  by  special  contract  as  the  value  of  the  attorney's 
services.*  A  contract  to  render  services  for  a  contingent 
fee  may  be  valid,  although  it  is  understood  that  the  attor- 
ney will  be,  as  in  fact  he  was,  an  indispensable  witness 
on  the  trial  of  his  client's  case.8  An  attorney  who  is  by 
agreement  to  receive  a  certain  per  cent  on  recovery  is  not 

1  Newman  v.  Davenport,   9   Baxt.  *  Coopwood  v.  Wallace,  12  Ala.  790. 

538;  McMahan  v.  Smith,  6  Heisk.  167.  5  Lewis  v.  Yale,  4  Fla.  418. 

*  Hall  v.  Crouse,  13  Htin,  557.  6  £erry  v.  Dicken,  105  Pa.  St.  83; 

'  Boll  v.  St.  Johns,  39  Ga.  78.  51  Am.  Rep.  181. 
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ft  necessary  party  plaintiff,  and  need  not  be  joined  as  such.1 
Vhcw  he  has  agreed  to  attend  to  all  of  a  person's  legal  busi- 
»c>s  without  charge,  in  consideration  of  being  famished 
m;;h  offices  without  charge,  and  he  is  called  upon  to  bid  in 
lar.d  for  such  client,  which  he  does,  and  assists  in  leasing 
the  s&r^c.  even  if  the  services  do  not  strictly  fall  within 
his  Overact,  he  will  have  no  right  to  have  their  value 
<*s:::v.**ed  ur»on  the  basis  of  commissions.2  So  where  he 
v*Vr<  a  *rin*n  power  of  attorney  to  transact  and  manage 
err:*:;;  business  for  his  client,  which  fixes  his  compensa- 
tor* :Vr  his  services  and  trouble  at  twenty-five  per  cent  of 
*hr  r.rt  >«::.;  realized  by  him,  if,  instead  of  attending  to  the 
V;;s.v:css  hirr.^f,  he  employs  other  attorneys,  he  will  have 
r*o  r  .iV  t  to  charge  their  fee  to  his  client  in  addition  to  his 
vw.v.;v>^;ov.s*  and  he  will  have  no  right  to  charge  a  fee  for 
h;>  V  .;••.*  >*r\ioos  above  the  compensation  provided  in  the 
<w  i  r*ou*  And  whei>e  he  argues  a  case  for  an  agreed  sum 
a*  *vo.o  wrr.x,  arid  charges  more  for  a  second  argument  of 
iNo  s^r,^  ca^e,  it  is  a  question  of  fact  whether  he  is  en- 
t ,  n\;  to  *V.e  saro.e  or  o;her  compensation.4  Under  a  con- 
*,\<*o(  to  Nj\\\  an  attorney  one  third  of  the  property  to  be 
tv\vv,-^\;  hy  *-ay  of  compensation,  the  fees  of  counsel 
<  .  \  >o.\,  v,oi  ly  him,  but  by  a  third  person,  are  not 
vv.i^v,->  io  t>e  attorney's  share.*  On  the  question 
¥v,.  v,.;  *.  ^;;on  has  been  successful,  so  that  an  attor- 
vo>  v  •>>  *•  va,  o.  a  oonr.ncxnt  fee,  substantial,  not  absolute, 
>i.n\vw  v  ^  ro,  ^.v.;c  circumstances  entitle  the  attorney  to 

\ ...  x-  v  k"v.v&  A  roonxaa*  stipulated  that  "in  the  event 
sv  v»w  «.w  w  n  \  *  o;.Va^  attorney  *s  foes  shall  be  by  the  court 
a  *o  *%\,v  *.  Vx s  \\?oo.i  xr.  ;hf  ow!W  and  foreclosure."  Held, 
v\*»  *  s  >  s'.v  swvr.vcwroor.t  of  foreclosure  proceedings  did 
vNv  Nv  *,  y*  ■  *  *"  to  aSTjoo*  the  attorney's  fees,  and  that  if, 
is  <ov  ,-,\  w»  o^  v-Nvtvt  rorvkss  to  plaintiff  the  amount  of  the 

\     w.       *S^O^  :»1<*b*        •  Sav**  r.  McConnei,  5  Vt  338. 
I*    *    v...     \s.      *  Mr.  iv  Hrw.  105 N.  Y.  560. 

.  s».    .v.  •„...*■*,  ^  ~.  XS&  *iVw*  fiRjcbnmkd  Mining  Co,  18 

- « ■»  «-*.«  *^  <.  *♦  ^n         x****  ua 
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mortgage  and  costs  accrued,  he  is  discharged  from  all  farther 
liability:  Schmidt  v.  Potter,  35  Iowa,  426.  On  an  agreement  to 
pay  a  law  firm  for  defending  a  suit  in  the  United  States  cir- 
cuit court,  and  if  necessary  in  the  United  States  supreme  court, 
for  ono  thousand  dollars  in  cash,  and  such  further  sum  "as 
may  be  fair,  reasonable,  and  just  under  all  the  circumstances," 
held,  that  no  action  lay  before  the  time  for  suing  out  a  writ  of 
error  had  expired:  Holly  Springs  v.  Manning,  55  Miss.  380. 
M.  being  indicted  for  counterfeiting,  his  brother  gave  R.,  an 
attorney,  six  hundred  dollars  cash,  and  a  note  for  four  hundred 
dollars,  under  an  agreement  that  R.  should  procure  M.'s  acquit- 
tal and  discharge  at  a  specified  term  of  court;  but  M.  failed  to 
appear  thereat  and  answer.  Held,  that  the  contingency  not 
having  occurred,  R.  could  not  recover  on  the  note;  but  R.  could 
retain  of  the  money  sufficient  to  compensate  him  for  his  ser- 
vices in  good  faith  rendered  under  the  agreement  before  ascer- 
taining that  its  performance  had  become  impossible:  Moore  v. 
Robinson,  92  111.  491.  An  attorney  received  about  sixty  thou- 
sand dollars'  worth  of  claims  for  collection.  The  rate  of  com- 
pensation agreed  upon  when  the  claims  were  given  to  him  was 
five  per  cent  upon  the  amount  collected.  After  collecting  most 
of  the  claims  the  contract  was  abandoned  by  mutual  consent. 
The  attorney  claimed,  in  addition  to  his  percentage  upon  the 
amount  of  claims  collected,  the  value  of  services  actually  ren- 
dered in  connection  with  the  uncollected  claims:  Held,  that  he 
was  entitled  to  nothing  on  account  of  these  claims:  Bruce  v. 
Baxter,  7  Lea,  477.  An  attorney  agreed  with  a  county,  against 
which  mandamus  was  pending  to  compel  the  issue  of  certain 
bonds,  to  defend  the  6uits  relating  thereto  for  a  stipulated  fee, 
and  for  a  further  sum  to  be  paid  "  in  the  event  the  county  shall 
not  be  obliged  to  issue  said  bonds,"  or  in  the  event  of  a  com- 
promise without  the  attorney's  consent,  and  to  be  paid  when  "  the 
validity  of  the  bonds  is  determined  in  favor  of  said  county." 
A  suit  was  pending  concerning  similar  bonds  already  issued, 
and  the  supreme  court  decided  these  bonds  to  be  invalid.  The 
attorney  thereupon  claimed  his  contingent  fee  to  have  been 
earned.  Held,  that  to  declare  bonds  already  issued  invalid  was 
a  different  thing  from  preventing  their  issuance,  and  that  the 
contingency  had  not  arrived  when  the  attorney  could  claim 
that  his  fee  was  earned:  Richland  v.  Millard,  9  111.  App.  396. 

§  207.    Special  Contracts  for  Compensation  Sustained. 

— Tested  by  the  principles  in  the  last  section,  the  follow- 
ing agreements  between  attorney  and  client  have  been 
held  good:  an  agreement  that  the  attorney  shall  have  a 
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percentage  on  the  amount  recoviered  in  the  suit;1  that  the 
attorney  shall  be  first  paid  out  of  the  sum  recovered;2  that 
the  costs  recovered  in  the  suit  shall  belong  to  the  attorney;3 
an  agreement,  after  judgment  recovered,  that  the  attorney 
shall  have  half  of  it  when  collected;4  a  parol  assignment 
of  a  cause,  by  a  plaintiff  to  his  attorney,  in  consideration 
of  the  attorney's  former  services  and  advancements;6  an 
agreement  by  aji  attorney  to  commence  and  conduct  and 
pay  all  the  expenses  of  a  suit,  and  give  the  plaintiff  a  certain 
share  of  the  proceeds.6  An  attorney  at  law  may  stipulate  to 
prosecute  a  claim  against  the  United  States  for  a  contin- 
gent fee,  and  a  contingent  fee  of  fifty  per  cent  may, 
under  certain  circumstances,  be  not  an  exorbitant  fee.7 
A  defendant  has  a  right  to  assign  to  his  attorney  the 
prospective  costs  against  his  adversary,  in  consideration 
of  the  services  to  be  rendered  by  the  attorney  in  earning 
such  costs,  and  where  such  transfer  has  been  made,  in 
case  the  defense  is  successful,  the  claim  of  the  attorney  to 
a  judgment  for  the  costs  cannot  be  defeated  by  setting  off 
against  the  same  a  prior  judgment  in  favor  of  the  plain- 
tiff against  the  defendant.8  An  agreement  made  by  an 
attorney  with  a  client  to  render  his  professional  services, 
"in  the  courts  of  this  state,"  in  actions  to  test  the  validity 
of  the  client's  title  to  certain  real  estate,  in  consideration  of 

1  Benedict  v.  Stuart,  23  Barb.  420;  *  Christie  v.  Sawyer,  44  N.  H.  248. 
Regan  v.  Martin,  18  Wis.  672;  Wilhite  In  New  Jersey  where  there  are  no 
v.  Roberta,  4  Dana,  172;  Mayor  v.  laws  against  champerty  and  mainte- 
Gibson,  1  Pat.  &  H.  48;  Ex  parte  Plitt,  nance,  an  attorney  assigned  to  assist  a 
2  Wall.  Jr.  453;  Bayard  v.  McLane,  3  poor  woman  in  recovering  one  thousand 
Harr.  (Bel.)  139;  Tapley  v.  Coffin,  12  dollars,  and  three  hundred  dollars  in- 
Gray,  420;  Ogden  v.  £>es  Arts,  4  Duer,  terest  due  on  a  policy,  may  stipulate 
275;  Evans  v.Bell,  6  Dana,  479;  Schomp  for  one  half  the  amount  in  case  of 
v.Schenck,40N.  J.L.  195;  29  Am.  Rep.  success,  he  to  have  nothing  other- 
219;  McDonald  v.  Chicago  etc.  R.  R.  wise:  Haasell  v.  Van  Houten,  39  N.  J. 
Co.,  29  Iowa,  170;  Hoffman  v.  Vallejo,  Eq.  105. 

45  CaL  564;  Moses  v.  Bagley,  65  Ga.  'Ely  v.  Cooke,  28  N.  Y.  365. 

283;    contra,   Holloway    v.   Lowe,    7  *  Floyd  v.  Goodwin,  8  Yerg.  484;  29 

Port.  480;  Satterlee  v.  Frazer,  2  Sand.  Am.  Dec  130. 

141;  Elliott  t>.   McClelland,   17  Ala.  *  Jordan  v.  Gillen,  44  N.  H.  424. 

206;  Dumas  *  Smith,   17  Ala.   306;  •  Fogerty  v.  Jordan,  2  Robt.  319. 

Boardman   v.    Thompson.    25   Iowa.  T  Taylor  v,  Bemiss,  110  U.  8.  42. 

427.  •  Perry  «.  Chester>  63  N.  Y.  24a 
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a  conveyance  by  the  client  to  the  attorney  of  a  portion 
of  the  land,  does  not  bind  the  attorney  to  render  his  ser- 
vices in  an  aotion  brought  to  test  the  validity  of  the  same 
title  in  the  circuit  court  of  the  United  States  of  that 
state.1  An  attorney  cannot  recover  on  an  agreement  by 
his  client  to  pay  him  for  services  when  the  agreement 
was  brought  about  by  his  fraudulent  misrepresentations 
as  to  the  amount  which  would  be  recovered  in  a  suit,  and 
by  threatening  to  withhold  and  destroy  valuable  papers 
relating  to  suits  in  which  he  was  acting  for  his  client.9 
Under  a  contract  to  pay  an  attorney  a  percentage*"  on  all 
amounts  collected,"  the  attorney  is  entitled  to  his  percent- 
age, although  the  claim  is  paid  without  his  interference.* 

Illustrations. — It  was  agreed  that  an  attorney  should  take 
such  legal  proceedings  as  to  him  should  seem  fit  to  vacate  cer- 
tain assessments.  He  took  proceedings  to  vacate  some  of  them, 
but  not  all,  rightly  believing  that  in  the  case  of  the  others  pro- 
ceedings would  be  unavailing.  Held,  that  he  was  entitled  to 
the  compensation  agreed  on:  Deering  v.  McCahiU,  51  N.  Y. 
Sup.  Ct.  263. 

§  208.  Special  Contracts  for  Compensation  not  Sus- 
tained.—  But  the  following  have  been  held  invalid:  an 
agreement  between  attorney  and  client  that  the  former 
shall  defend  the  suit  in  consideration  of  the  rents  and 
profits  of  the  land  in  question  during  the  litigation;4  an 
agreement  after  the  attorney  had  been  employed,  by  which 
greater  compensation  is  given  to  him.5  A  written  contract 
between  a  county  and  an  individual,  which  shows  upon 
its  face  that  it  was  made  by  the  county  for  the  professional 
services  of  the  individual  as  an  attorney,  which  services 
are  such  as  the  law  requires  to  be  performed  by  the  county 
attorney,  is  prvma  facie  void.6 

1  Mahoney  v.  Bergin,  41  Cal.  423.  6  Lecatt  v.  Sallee,  3  Port.  115;  29 

*  JuQah  v.   Vincennes   University,    Am.  Deo.  249. 

23  Ind.  273.  6  Clough  v.  Hart,  S  Kan.  4S7.    In  a 

*  Jacks  v.  Thweatt,  39  Ark.  340.  New  York  case  an  attorney  at  law 

*  Merritt  v.  Lambert,  10  Paige,  362.  acquired  knowledge  of  an  unclaimed 
See  title  Contracts,  Champerty.  savings  bank  deposit    He'induced  A, 
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§  209.  Special  Contract  for  Complete  Service — Com- 
pletion of  Service  Interrupted. — Where  there  is  a  special 
contract  between  attorney  and  client  for  a  stipulated  fee 
for  prosecuting  the  suit  to  its  termination,  and  the  attor- 
ney, after  rendering  part  of  the  services,  is  prevented  by 
a  cause  not  within  his  control  from  completing  his  con- 
tract, he  is  entitled  to  be  paid  the  reasonable  value  of  his 
services.1  Thus,  if  he  becomes  incapable  of  acting  further 
on  account  of  being  elected  to  the  bench,  he  may  recover 
for  what  he  has  already  done.*  A  note  given  for  a  fee 
may  be  collected  though  the  cause  be  compromised  before 
the  payee  has  performed  all  the  services  he  was  expected 
to  render.*  So  where,  under  the  circumstances,  the  at- 
tornev  dies  before  the  cause  is  determined,  his  adminis- 
t  rat  or  may  recover  a  quantum  meruit*  A  contract  with 
an  attorney  to  present  a  claim  against  a  foreign  govern- 
ment, for  a  stipulated  proportion  of  the  amount  recovered, 
is  not  dissolved  by  the  death  of  the  claimant  after  services 
have  been  rendered,  but  creates  a  lien  on  the  money,  when 
subsequently  recovered,  which  is  a  foundation  for  juris- 
diction in  equity.1  The  retainer  of  an  attorney  in  a 
criminal  case  makes  it  his  duty  to  render  all  his  profes- 
sional services  up  to  final  judgment  and  the  end  of  the 
case.  Where  a  note  is  given  for  the  fee,  the  death  of  the 
maker  at  the  hands  of  a  mob  before  trial  constitutes  a 
partial  failure  of  consideration.* 

Illustrations.  —  Indictments  were  found  and  drawn  up 
during  the  term  of  a  circuit  attorney,  and  he  performed  all  the 

©neof  the  next  of  kin  of  the  deceased  1  Morgan   «.  Roberta,   38   EL  65; 

depositor,  to  procure  himself  to  be  Major  e.  McLeater.  4  Ind.  591. 

appointed  administrator,  and  to  agree  *  Bazrd  r.  P*y»iiflf  10  Tex.  81. 

to  give  the  attorney  one  half  of  the  *  McLain    «.    Williams,    8    Yerg. 

depodi:  as  compensation  for  the  attor-  230. 

neys  service*  in  securing  it.     A  after-  4  Coe  r.  Smith,  4  Ind.  79;  58  Am. 

varus  refused  to  carry  out  the  agree-  Dec.  618;  Baylor  «.  Morrison,  2  Bibb, 

ment.     It  was  held  that  the  attorney  103;  Clendinen  «.  Black,  2  BaO.  488; 

was  not  entitled  to  a  judgment  against  23  Am.  Dec  149. 

A,  who  was  insolvent,  to  be  paid  out  *  Wylie  t«.  Coxe,  15  How.  416. 

of  the  crater  Murphy  *  Banderet*  13  •  Agnew  s.  Walden,  84  Ala.  42. 
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actual  services  which  were  rendered,  and  the  cases  were  con- 
tinued and  not  brought  to  trial,  and  no  services  were  rendered 
in  them  by  his  successor.  Held,  that  the  fees  thus  accruing 
belonged  to  the  former:  Vastine  v.  Voultairey  45  Mo.  504.  A 
law  firm  began  the  defense  of  an  equity  suit,  receiving  their 
entire  fee  in  advance,  and  one  of  the  firm  dying,  the  surviving  . 
partner  conducted  the  suit  to  its  conclusion.  Held,  that  he 
could  not  claim  additional  compensation  in  the  absence  of  a 
new  contract:  Dowd  v.  Troup,  57  Miss.  204.  W.,  an  attorney, 
was  engaged  by  the  city  of  Detroit  to  prosecute  a  particular 
cause  for  the  city,  and  was  to  be  paid  the  value  of  his  services. 
While  the  cause  was  pending  he  was  elected  city  counselor, 
under  ordinances  which  required  the  city  counselor  to  prosecute 
all  the  city  law  business,  and  gave  a  stated  salary  therefor. 
Held,  that  his  salary  must  be  deemed  to  cover  all  services  ren- 
dered after  his  becoming  city  counselor.  His  election  to  and 
acceptance  of  that  office  terminated,  by  implication,  the  previous 
engagement,  and  his  right  to  recover  for  services  under  it:  City 
of  Detroit  v.  Whittemore,  27  Mich.  281. 

§  210.  By  Withdrawal  from  Case. — If  an  attorney  with- 
draws from  a  case  with  the  consent  of  his  client,  he  does 
not  lose  his  right  to  compensation  for  services  already 
rendered.1  If  he  abandons  the  case  he  cannot  recover  on 
his  special  contract,  though*  he  may  on  a  quantum  meruit. 
If  the  client  employ  a  certain  firm  or  association  of  law- 
yers, one  cannot  abandon  the  case,  and  the  others  carry 
out  the  contract.8  The  attorney  is  justified  in  withdraw- 
ing by  the  client's  failure  to  supply  him  with  funds  to 
carry  on  the  litigation.1 

§  211.  By  Dismissal  of  or  from  Case. — If  the  attorney 
is  dismissed  by  his  client  without  cause,  he  may  recover 
for  the  services  rendered,  and  perhaps  the  stipulated  fee  for 
the  whole  case.4    If  a  client  prevents  his  attorney  from 

1  Coop  wood   v.    Wallace,    12   Ala.  *  Myers  v.  Crockett,  14  Tex.  259. 

790.  Where  an  attorney  at  law  is  employed 

*  Morgan  v.  Roberts,  38  HI.  65.  In  to  defend  a  suit  at  an  agreed  compen- 
8imon  v.  Brashear,  9  Rob.  (La.)  59,  sation,  and  fully  performs  his  agree- 
41  Am.  Dec  321,  it  was  said  that  ment  until  discharged  without  cause, 
business  intrusted  to  two  professional  the  measure  of  his  damages  is  the 
men  may  be  attended  to  by  either.  compensation  named  in  the  contract: 

*  Weeks  on  Attorneys,  sec.  365.  Webb  v.  Trescony,  Cal.  1888. 
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completing  the  services  contracted  for,  the  attorney  may 
recover  as  though  he  had  fully  performed  them.1  A 
client  cannot,  at  his  own  option,  by  the  employment  of 
additional  counsel,  reduce  the  amount  of  the  compensa- 
tion or  fee  which  he  had  stipulated  to  pay  to  the  original 
attorney.2  An  attorney  at  law  is  entitled  to  claim  com- 
missions upon  judgments  obtained  through  his  agency, 
as  well  as  upon  moneys  actually  collected  on  executions, 
and  accounted  for  to  his  clients,  although  he  be  super- 
seded by  the  appointment  of  another  attorney .•  If  the 
client  dismisses  the  suit  without  the  attorney's  consent, 
thereby  preventing  him  from  completing  his  contract  to 
the  end,  it  is  held  by  some  courts  that  he  may,  and  by 
others  that  he  may  not,  recover  the  stipulated  fee  for  the 
full  service.4  But  such  a  contract  gives  him  no  right 
which  can  prevent  or  affect  the  settlement  or  compromise 
of  the  suit  by  the  client.5  If  the  fees  of  an  attorney  are 
contingent  on  success,  and  the,  client  settles  the  suit 
without  the  attorney's  consent,  the  attorney  can  recover 
what  his  services  were  worth.8  If,  by  compromise  be- 
tween the  plaintiff  and  defendant,  after  judgment,  the 
defendant  agrees  to  pay  the  counsel  fees  of  plaintiff  in 
the  case,  such  agreement  is  not  binding  on  the  attor- 
ney, and  he  may,  notwithstanding  the  agreement,  recover 
from  his  client  a  fair  compensation  for  his  services.7 

1  Kerrey  v.  Garton,  77  Mo.  645.  to  compensation.     On  a  settlement  so 

Randall   v.   Archer,   5  Fla.    438;  made,  the  attorney  is  at  least  entitled 

Morgan    v.    Brown,     12    La.    Ann.  to  be  paid  in  proportion  to  the  sum 

■  Vr      i      -M-      ~  received  by  the  client  in  settlement 

Morel  v.  New  Orleans,  12  La.  Ann.  of  the  action:  Marsh  v.  Holbrook,  3 

«o;  Commandenr  v.  Carrollton,  15  La.  Abb.  App.  170. 

4wni       r^     .     ,  6Kusterert>.  City  of  Beaver  Dam,  56 

Htinf      %C?,"^I^*D! Jex-  ^  W»-  4?1;  43  Am.  Rep.  725;  Lament 

A^dL"  %  i%*6;  *oM°X  *  v-  Washington  etc.  r/r.  Co.,  2  Mac 

person  7  W.  Va  202;  23  Am.  fiep.  key,  602;  47  Am,  Rep.  268;  Miller  «. 

tot™      *     **  at^rney  ha*  ag"**    Newell,  20  S.  C.  122;  47  Am.  Rep. 
satPon  £°?      an..actlon»  for  »  compen-    833;  Roberts  t>.  Doty,  31  Hun,  128. 

clmJo?  i tly  Pro»e^tmK  it,  the  client    Nev.  304.  ^ 

nia^nna^Mitlm.g  *»  **wn  without        »  Safford  v.  Carroll,  23  La.   Ann. 
aw  consent,  deprive  him  of  his  right    382.  *«««•  **  "*•   ^hb- 
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Illustrations. — An  attorney  bad  a  special  contract  with  his 
client  to  perform  certain  services,  but  was  wrongfully  prevented 
by  the  client  from  completing  them,  the  attorney  having  at  all 
times  continued  ready  to  serve.  Held,  that  he  could  claim  the 
entire  amount  agreed  upon,  less  such  expenses  as  he  would  have 
incurred,  but  not  charged  to  his  client,  had  he  completed  his 
task  according  to  agreement:  Brodie  v.  WatHns,  33  Ark.  545; 
34  Am.  Rep.  49.  An  attorney  was  appointed  by  a  bank  for 
the  term  of  two  years,  with  an  agreement  that  he  should  receive 
a  certain  commission  upon  all  collections  made  by  him.  Held, 
entitled  to  such  commission  on  the  amount  of  a  judgment,  on 
which  execution  issued  before  his  term  expired,  but  which  was 
not  received  by  him  till  after  the  expiration  of  his  office:  State 
v.  Hawkins,  28  Mo.  366.  An  attorney  received  notes  for  collec- 
tion, on  an  agreement  to  charge  nothing  until  they  were  col- 
lected, and  then  to  have  eight  per  cent.  He  prosecuted  the 
notes  to  judgment,  but  did  no  more.  Seven  years  afterwards, 
the  client,  with  this  attorney's  consent,  employed  another  attor- 
ney, who  collected  the  indebtedness.  Held,  that  the  first  attor- 
ney was  not  entitled  to  any  compensation:  Rosseau  v.  Marrim- 
eaux,  28  La.  Ann.  293.  A  employed  B,  an  attorney,  to  collect 
a  decree  rendered  in  his  favor,  and  agreed  in  writing  to  give 
him  a  certain  sum  when  he  should  collect  it.  Before  B  had 
collected  the  whole  of  the  decree,  A  became  dissatisfied,  and 
employed  another  attorney  to  collect  the  balance,  and  brought 
suit  against  B  for  the  amount  he  had  collected.  Held,  recover- 
able on  the  ground  that  if  the  contract  was  in  force,  the  stipu- 
lated compensation  could  not  be  claimed  by  B,  as  he  had  not 
collected  the  whole  amount  decreed,  and  if  the  contract  was 
broken  and  rescinded,  he  was  entitled  only  to  a  reasonable 
compensation  for  his  services,  and  perhaps  damages  for  the 
breach  of  the  contract,  which  amount  could  not  be  set  off 
against  A's  claim,  as  he  had  filed  neither  special  plea,  notice, 
nor  counterclaim:  Scobey  v.  Roes,  5  Ind.  445.  A  creditor  left  a 
claim  with  a  lawyer  for  collection,  and  among  other  things 
agreed  that  in  case  he  should  himself  "  settle,  compromise,  or 
receive,  or  in  any  way  dispose  of  the  claim,"  the  attorney 
should  be  allowed  twenty-five  per  cent.  Held,  that  the  mere 
taking  by  the  creditor  of  the  debtor's  note,  without  security  or 
payment,  did  not  entitle  the  attorney  to  his  commission:  Mills 
v.  Fox,  4  E.  D.  Smith,  220.  An  attorney  was  employed  to  de- 
fend a  party  on  a  criminal  charge,  for  a  fixed  price,  to  be  paid 
after  the  services  were  rendered.  He  tendered  his  services, 
which  were  refused,  the  defendant  saying  that  his  wife  had 
employed  other  counsel.  The  attorney  told  defendant  he  was 
ready  to  comply  with  his  contract,  and  would  make  him  do  so, 
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but  afterwards  volunteered  in  the  prosecution,  and  conducted 
the  case  against  defendant.  Held,  that  this  action  was  an 
abandonment  of  the  contract,  and  that  the  plaintiff,  the  attor- 
ney, could  not  recover  in  an  action  for  the  fee:  Cantrel  v. 
Cki$m,  5  Sneed,  116.  An  attorney  agreed  with  a  father  to 
institute  proceedings  for  the  division  and  sale  of  land  held  by 
the  father  and  his  daughter  in  common,  and  the  father  agreed 
to  pay  for  such  services  five  hundred  dollars  when  the  land 
should  be  sold  and  the  purchase-money  become  due,  or  the 
usual  fee  in  case  the  attorney  should  fail  to  procure  the  divis- 
ion. The  father  died  after  an  orcLr  for  the  sale  had  been 
entered  by  the  court,  but  before  the  sale  had  taken  place;  and 
the  guardian  of  the  daughter  had  the  suit  dismissed.  Held, 
that  the  attorney  was  only  entitled  to  the  usual  fee  for  his  ser- 
vices: Bunn  v.  Prather,  21  111.  217.  An  action  was  brought  for 
the  specific  performance  of  a  contract  for  the  sale  of  real  prop- 
erty, and  after  issue,  but  before  trial,  the  parties  made  a  settle- 
ment of  the  subject  of  the  action,  notwithstanding  which  the 
defendant's  attorney  insisted  upon  proceeding  with  the  action 
uit.esd  his  costs  were  paid.  The  plaintiff  thereupon  moved  for 
«  sn*nu$$al  of  the  action.  Held9  that  as  in  fact  there  was  no 
l\xi^r  a  controversy  between  the  parties,  the  action  should  not 
Kk  vViiutuwd  at  their  expense,  either  for  the  profit  or  emolu- 
uva:  of  others  and  that  the  motion  for  discontinuance  should 
Vc  ^-.t  v:vd:  $*;:icti*  v.  WKeefe,  53  How.  Pr.  426.  After  action 
>;v! .;  i  a:*%l  sent  to  referee  for  trial,  the  parties  settled,  and 
y»»v  ■,  ?  gave  a  release  to  defendant,  who  agreed  to  pay  all 
xvc^o.  IV'erdaut  moved  for  a  discontinuance,  and  an  order 
%  *.>  .v  ;t.:\\iu  directing  discontinuance  on  payment  of  plaintiff 's 
*>\*  \c  vv^s>  FL*::! ti  J s  attorney  showed,  upon  the  motion, 
.s ,.  k  a^vixjeu*  between  him  and  his  client  was,  that  he 
n\v,.  »  iv*\\Ki^>  the  plaintiff  personally  fer  services  or  dis- 
v>  v  ..x  v:.s,  >viC  :hat  he  should  be  paid  out  of  the  amount  col- 
xv  w,  %  t\  vvu; noetic  ju  recovery;  but  it  did  not  appear,  as 
% .    x    ;w .„    "ia«.  any  amount  beyond  taxable  costs  and  dis- 

v v.  .x  %>^  vui»  :u  him.     Hddy  that  upon  these  facts  the 

w.. .  v,  v .    .    %.   i.»^    ivivi.  a*  matter  of  law.  that  the  attorney 

.    .  *a>    is vi tit- i  to  au  allowance  for  compensation 

\        .       x    .*\^\.    •  *i*  and  -iisbursements:    Wright  rm  Wright, 

.  .   \    n.     v.  .k     \   *.-       Aa  attorney  agreed  with  his  client  to 

v      .   .  s.       .\    •    .-.    i.-i»>i  a  !>.:lrr)ad  company,  for  a  personal 

%     v    .v.  .     *.  „  -i  .*«.    n»e  halt  :he  damages  recovered,  the 

„     ,.      ^   .  \v-*.jx:*  -i'i:e  litigation.     When  the  sum- 

.    ,    v \.       v.-    -iv    i  *s:e  hrvecors  of  the  company,  he 

v,  v,  ,    x     ...».-^uoj;,  .uid  forbidden  to  settle  with 

Vo»  .  *^-%.\  ^  u:e  company  compromised  the 
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matter  with  the  client,  and  took  a  release  from  him,  which 
they  Bet  up  in  their  answer,  as  a  defense  to  the  suit.  Held, 
that  although  such  release  should  not  he  set  aside,  it  was  void 
as  against  the  attorney;  and  that  the  referee  before  whom  the 
case  was  tried  should  have  gone  on  and  assessed  plaintiffs' 
damages,  and  given  judgment  against  defendant  for  one  half 
the  amount  of  such  damages:1  Coughlin  v.  N.  Y.  Central 
etc.  R.  R.  Co.,  8  Hun,  136.  An  attorney  was  employed  to 
prosecute  a  claim  before  the  treasury  department  for  one  half 
the  sum  to  be  recovered.  After  filing  the  papers,  etc..  be 
was  disbarred  from  further  practice  in  the  department.  Held> 
that  the  contract  fell  to  the  ground,  but  that,  for  services  in  fact 
rendered,  he  was  entitled  to  a  reasonable  compensation,  and 
that  it  made  no  difference  that  after  his  disbarment,  and  the 
employment  of  other  counsel,  the  order  of  disbarment  was  re- 
voked: Moyers  v.  Graham,  15  Lea,  57. 

1  Otherwise,  where  defendant  had    Walsh  v.  Flatbuah  etc.  K.  R.  Co.,  11 
no  notice  of  the  attorney's  rights,  and    Hun,  190. 
made  the  settlement  in  good  faith: 
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$  tit    IMm  #ad  Elect  of  Sales  by  Auction.— An 

^amou  b  a  public  sale  of  property  to  the  highest  bidder.1 
C*V  ^:  Juiv^  a)  an  auction  is  an  offer  by  the  bidder  which 
w  **o*  l>:xNh:^  en  either  side  until  assented  to,  which  as- 
nvvv.  ^  *:£>*;  ie*i  oa  the  part  of  the  seller  by  knocking 
^o%«i  ,.\i  bdt^^x^r.  Therefore  a  bid  may  be  retracted 
VxO.v  ..\*  y***t:»?c  je>w  down.*  Patting  up  goods  pab- 
u  a  Ov  xvc  ^  *  wr*m  hi^h  price,  and  then  gradually 
x  *x .  «:»£     V  ?^o*  v/I  some  one  accepts  it  as  a  bnyer,  is 

*  >*^x   ax    iviv>.va^    B*  adwrtising  that  the  property  is 

*  \  n.nxx»  *h  ;wv  :**senre/r  one  contracts  with  the  bigh- 
ts  v  ~       v   >,\A.vr  u*»;  ;ie  sale  shall  be  without  reserve; 

N    a^:<n\«  >»  >cvk*a  :i  during  the  auction  a  bid 
>»   .v.  N   ^   v'v  v\i  xi^t*  .i*  .he  jwnerof  the  property  sold, 
.\  ..*^    -v  ,iviv\:vue*r  is  liable  to  an  action  at 


x         v"         »v     »\»  n^  %  '^v    ■<!»»>(    .a^»-i» 

^       v  X 
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the  suit  of  the  highest  bona  fide  bidder.1  When  property 
is  advertised  to  be  sold  "without  reserve,"  such  advertise- 
ment is  understood  to  exclude  any  interference  by  the 
vendor,  either  direct  or  indirect,  which  can  under  any 
possible  circumstances  affect  the  right  of  the  highest 
bidder,  whatever  may  be  the  amount  of  his  bidding,  to 
be  declared  the  purchaser.2  Therefore  any  arrangement 
by  him  with  others,  the  result  of  which  will  be  to  prevent 
a  sale  under  a  fixed  sum,  will  operate  to  avoid  the  sale.* 
But  the  owner  may  cause  the  auctioneer  to  publicly  an- 
nounce that  no  bids  less  than  five  cents  will  be  received; 
and  after  such  notice  a  person  who  bids  only  one  cent  in 
advance  of  a  previous  bid,  although  the  previous  bid  was 
one  left  by  an  absentee,  acquires  no  title  to  the  article  upon 
which  he  bid.4  A  bid  may  likewise  be  retracted  or  with- 
drawn by  the  auctioneer  withdrawing  the  article  bid  on 
and  passing  to  something  else,5  or  adjourning  the  sale.* 
If  the  description  of  the  property  sold  be  substantially 
true,  and  the  purchaser  gets  what  he  bargained  for,  with 
only  slight  defects,  he  will  generally  be  held  to  abide  by 
the  purchase,  with  an  allowance  from  the  price  by  way  of 
compensation.7  Where  the  owner  advertises  a  lot  of  very 
valuable  property  to  be  sold  at  auction,  and  only  offers 
for  sale  articles  of  very  little  value,  this  fraud  has  no 
effect  upon  any  particular  sale  effected  at  the  auction.8 
But  if  while  the  auctioneer  is  selling  goods  of  one  man 
another  procures  him  to  sell  his  goods,  without  informing 
him  whose  they  are,  it  is  a  fraud,  both  on  the  auctioneer 
and  on  the  bidders,  such  as  would  entitle  him  to  whom 
the  goods  were  sold  to  repudiate  the  sale  upon  the  dis- 

1  Warlow  v.  Harrison,  29L.  J.Q.  B»        *  Farrv.  John,  23  Iowa,  286;  92  Am. 

14;  6  Jar.,  N.  S.f  66;  1  El.  &  E.  295;  Dec.  426. 

in  Exchequer,  5  Jnr.,  N.  S.,  313;  28        »  Donaldson  v.  Kerr,  6  Pa.  St.  486. 
L.  J.  Q.  B.  7.  8  Wharton  on  Agency,  sec.  640. 

1  Robinson  v.  Wall,   2   PhilL  Ch.        T2  Kent's  Com.    537;    Ashcom  v. 

372;    11    Jnr.    577;    16   L.    J.    Ch.  Smith,   2  Penr.  &  W.   211;  21   Am. 

401.  Dec.  437. 

•Davis  v.  Petway,  3 Head,  667;  75       *  Farr  v.  John,  23  Iowa,  286;  92 

Am.  Dec.  789.  Am.  Dec  426. 
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covery  of  the  fraud.1  The  advertisement  is  no  part  of 
the  conditions  of  sale,  and  does  not  bind  the  vendor 
unless  expressly  made  so.2  Conditions  of  sale  read  before 
the  biddings  commenced,  but  not  annexed  to  the  cata- 
logue on  which  the  purchasers'  names  were  entered  or 
referred  to  therein,  cannot  supply  the  terms  of  sale 
omitted  from  the  catalogue.3  As  between  the  seller  and 
the  purchaser  of  the  goods  at  auction,  evidence  is  admis- 
sible to  vary  the  conditions  of  the  sale  publicly  stated.4 
But  the  printed  conditions  upon  which  a  sale  by  auction 
proceeds  cannot  be  varied  or  contradicted  by  parol  evi- 
dence of  the  verbal  statements  of  the  auctioneer  made  at 
the  time  of  the  sale,  except  for  the  purpose  of  showing 
fraud.  Hence  parol  evidence  that  is  not  repugnant  to  the 
printed  terms  of  sale,  but  consistent  with  and  explanatory 
of  them,  is  admissible.  Thus  where  the  wrecks  of  vessels 
lying  in  a  river  are  sold  by  name  as  lying  at  certain 
localities,  evidence  is  admissible  to  show  that  the  mate- 
rials were  lying  in  the  river  at  the  localities  named,  and 
that  the  names  were  wrongly  given,  the  wrecks  being 
incapable  of  identification  by  their  names,  and  being 
masses  of  rubbish  rather  than  specific  chattels.5  Specific 
performance  of  a  sale  by  auction  may  be  decreed.6  An 
action  on  the  case  lies  for  the  disturbance  of  a  sale  by 

1  Thomas  v.  Kerr,  3  Bush,  619;  96  liflhed  by  parol  or  in  writing.    Where, 

Am.  Dec.  262.  indeed,  the  advertisement  is  referred 

*  In  Ashcom  v.  Smith,  2  Penr.  &  to  as  containing  the  conditions,  it  will 

W.  211,  21  Am.  Dec  437,  it  is  said:  no  doubt  answer  the  purpose;  but  it 

"The    office    of    an    advertisement,  is  not  pretended  here  that  the  land 

both   here    and    in    England,    is    to  was  sold  by  the  advertisement,  or  in 

give  notice  of  the  fact  that  a  sale  gross,  or  as  containing  a  definite  qoan- 

is  intended,   and  the  object  of  the  tity,  or  any  other  way  than  by  the 

description  is  to  attract  bidders,  leav-  acre." 

ing  the  terms  to  be  settled  on  the  *  Johnson  v.  Buck,  35  N.  J.  L.  338; 

ground.     Even  were    the    conditions  10  Am.  Rep.  243. 

published     beforehand,     the    vendor  *  Mitchell  v.  Zimmerman,  109  Pa. 

would  not  be  precluded  from  chan-  St  183;  58  Am.  Rep.  715. 

ging  them,  as  he  may  sell  on  his  own  *  Chouteau  v.  Goddin,  39  Mo.  229; 

terms,  or  not  at  all.     The  conditions  90  Am.  Dec  462. 

are,  therefore,  superadded  as  a  distinct  6  King  r.  Bardean,  6  Johns.  Ch.  38; 

matter  by  the  auctioneer,  and  pub-  10  Am.  Dec  312. 
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auction.1  A  sale  of  a  number  of  articles  or  pieces  of 
property  constitutes  but  one  contract,  though  they  are 
separately  struck  off  at  different  prices.2  A  lease  of  real 
estate  for  five  years,  by  auction,  to  the  highest  bidder  is 
not  a  "sale  of  real  estate"  within  a  Massachusetts  statute.3 

Illustrations. — A  testator  ordered  that  his  estate  should 
be  sold  by  "auction."  It  was  advertised  for  sale  on  a  certain 
day,  but  before  that  time  a  person,  by  lettef,  offered  a  certain 
price  for  it.  On  the  day  named  the  estate  was  put  up,  but  no 
one  bidding  as  much  as  the  offer  by  letter,  it  was  withdrawn 
and  conveyed  to  the  writer.  Held,  that  this  was  a  sale  by 
auction:  Tyree  v.  Williams,  3  Bibb,  365;  6  Am.  Dec.  663.  A 
municipal  ordinance  provides  that  certain  property  shall  be 
sold  at  public  auction,  and  that  the  city  reserves  the  right  to 
reject  any  bid  not  deemed  satisfactory  and  for  the  best  inter- 
ests of  the  city.  Held,  that  this  does  not  reserve  any  greater 
right  than  the  city  would  have  had  without  the  ordinance,  and 
a  bid  cannot  be  rejected  after  the  hammer  is  brought  down: 
Kerr  v.  City,  1  Leg.  Gaz.  Rep.  254.  At  the  sale  of  premises,  the 
vendor  invited  each  bidder  to  put  down  two  sums  on  a  slip  of 
paper,  and  upon  collating  such  biddings,  he  whose  paper  con- 
tained the  highest  bidding  was  to  be  declared  the  purchaser  at 
the  lowest  of  the  two  sums,  if  that  exceeded  the  highest  of  any 
bidder.  Held,  that  this  was  a  sale  by  "  auction,"  and  that  the 
vendor  incurred  the  penalty  as  an  auctioneer  without  being 
licensed,  although  the  purchase  was  never  completed:  Rex  v. 
Taylor,  McClel.  362;  13  Price,  636.  A.,  on  the  sale  of  a  barge 
by  auction,  under  an  execution,  addressed  the  company,  stat- 
ing that  he  had  built  it  for  a  person  against  whom  the  exe- 
cution was  issued,  who  had  not  paid  him  for  it;  on  which  no 
person  bid  against  him,  the  auctioneer  refused  to  knock  it  down 
to  him  at  his  first  bidding,  when  a  friend  of  his  made  another 
bidding.  A.  advanced  one  shilling  more,  and  paid  a  deposit 
as  part  of  the  purchase-money.  Held,  that  he  did  not  acquire 
anv  property  in  the  barge  under  such  sale:  Fvller  v.  Abrahams , 
6  Moore,  316;  3  Ball  &  B.  116. 

§  213.  Auctioneer  Defined,  etc. — An  auctioneer -is  one 
who  is  authorized  to  sell  goods  or  merchandise  at  public 

1  Forness  v.  Anderson,  1  Pa.  L.  J.  Wend.  333;  Jenness  v.  Wendell,  51 

324;  and  see  Like  v.   McKinstry,  3  N.  H.  63;   12  Am.   Rep.   48;  contra, 

Abb.  App.  62.  Messer  t>.  Woodman,  22  ft.  H.  172;  53 

9  Coffman  v.  Hampton,  2  Watts  &  S.  Am.  Dec.  241;  Van  Eps  v.  Schenec- 

377;  37  Am.  Dec.  511;  Dykes  v.  Blake,  tady,  12  Johns.  436;  7  Am.  Dec.  330. 

4  Bing.  N.  C.  463;  Mills  v.  Hunt,  17  *  Sewall  v.  Jones,  9  Pick.  412. 
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auction  or  sale  for  a  commission.  He  usually  acts  under 
a  license  from  the  state,  under  regulation — as  a  license, 
the  giving  of  bond,  etc. — prescribed  by  statute.1  He 
may  be  verbally  authorized  to  sell  lands,1  and  his  author- 
ity is  revocable  by  his  principal.*  A  shopkeeper  who,  in 
selling  goods,  adheres  to  his  fixed  retail  price  is  not 
amenable  to  the  charge  of  violating  a  statute  prohibiting 
sales  at  auction  without  a  license,  by  reason  that  he  em- 
ploys outcries  and  loud  offers  of  the  goods,  to  all  persons 
present,  in  manner  like  that  of  auctioneers.  The  essen- 
tial feature  of  an  auction,  within  such  a  statute,  is  the 
endeavor  to  increase  the  price  by  means  of  competition 
among  bidders.4  A  note  for  goods  previously  bought  at 
a  sale  by  an  unlicensed  auctioneer,  and  delivered  to  the 
purchaser,  is  valid.5  An  auction  sale  by  one  not  licensed 
as  an  auctioneer  will  not  avoid  the  conveyance  to  an  in- 
nocent purchaser  without  knowledge  that  the  auctioneer 
was  not  licensed,  although  it  may  render  the  seller  liable 
to  a  penalty.6 

§  214.  Duties  of  Auctioneer. — The  duties  of  an  auc- 
tioneer are  to  use  reasonable  skill  and  diligence  in  his 
business;7  to  keep  the  goods  intrusted  to  his  care  as  a 

1  Brown  v.  State,  12  Wheat.  443;  *  Coandall  v.  State,  28  Ohio  St  479. 

State  v.  Conkling,  19  Cal.  601;  Clark  •  Gunnaldson  t%  Nyhus,  27  Minn. 

v.   Cushman,  5  Mass.   505;    State  v.  440. 

Rucker,  24  Mo.  557;  Hunt  v.  Phila-  6  Williston  v.  Morse,  10  Met  17. 

delphia,  35  Pa.  St  277;  City  Council  T  "I  pay  an  auctioneer,"  said  Lord 

v.  Paterson,  2  Bailey,  165;  Davis  v.  EUenborough,  in  Denew  v.  Daverell,  3 

Commonwealth,  3  Watts,  297;  Girard  Camp.  451,  "as  I  do  any  other  pro- 

r.  Taggart,  5  Serg.  &  R.  19;  9  Am.  fessional  man,  for  the  exercise  of  skill 

Dec.  327;  Jordan  v.  Smith,  19  Pick,  on  my  behalf  which  I  do  not  myself 

287;  State  v.  Poulterer,  16  Cal.  514;  possess,  and  I  have  a  right  to  the  ex- 

Fretwell  v.  Troy,  18  Kan.  271 ;  Water-  eroise  of  each  skill  as  is  ordinarily  pos- 

house  v.  Dorr,  4  Me.  333;  Sewall  v.  sessed  by  men  of  that  profession  or 

Jones,   9   Pick.    412;    McMechen   v.  business.     If   from  his  ignorance  or 

Mayor,  3  Har.  &  J.  534;  Commission-  carelessness  he  leads  me  into  mischief, 

era  v.  Holloway,  3  Hawks,  234.  he  cannot  ask  for  a  recompense,  al- 

a  Yourt  v.   Hopkins,    24   HL   326;  though  from  a  misplaced  confidence  I 

Cossitt  v.  Hobbs,  56  111.  233;  Doty  v.  followed  his  advice  without  remon- 

Wilder,  15  111.407;  60  Am.  Dec.  756.  strance  or  suspicion."    In  Hicks  v. 

■Taplin  t>.  Florence,  10  Com.  B.  Minturo,  19  Wend.  550,  it  is  said: 

744.  "Like    other    professional    men    or 
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prudent  man  would  keep  his  own;1  to  account  to  his  em- 
ployer;2 to  obey  the  instructions  of  his  principals;3  to  sell 
for  cash  when  instructed  to  do  so,  and  not  to  take  a  check.4 
Doubts  about  the  identity  of  the  property  or  its  title  will 
justify  the  auctioneer  in  postponing  the  sale.6  Paying 
over  the  proceeds  of  an  auction  sale  to  the  person  for 
whom  he  sells  is  one  of  the  official  duties  of  an  auctioneer. 
Hence,  neglect  so  to  pay  over  constitutes  breach  of  a  bond 
conditioned  simply  that  the  auctioneer  shall  well  and 
faithfully  perform  all  the  duties  of  said  office  during  his 
continuance  therein.6  Where  auctioneers,  who  were  not 
authorized  to  sell  a  house  and  lot  for  less  than  $2,800, 
struck  the  same  off  to  the  plaintiff  for  $2,250,  it  was 
held  that  the  contract  was  not  binding  upon  the  owner, 
but  that  the  auctioneers  were  personally  bound  by  it.7 

§  215.    Powers  Possessed  by  Auctioneer. — He  may  sue 

for  the  property  or  the  price  in  his  own  name,8  or  in  the 

agents,  auctioneers  assume  upon  them-  maintain  replevin:  Tyler  v.  Freeman, 

selves  an  obligation  to  their  employers  3   Gosh.    261;   Hase   v.    Young,    16 

to  perform   the  service   confided  to  Johns.  1;  Mintorn  v.  Main,  7  N.  Y. 

them  with  ordinary  care  and  skill,  and  220;  Bleecker  v.  Franklin,  2  E.  D. 

become  responsible  in  default  of  either;  Smith,  93;  Beller  v.  Black,  19  Ark. 

in  other  words,  they  are  responsible  666;  Johnson  v.  Buck,  35  N.  J.  L. 

for  loss  arising  from  gross  negligence  338;    10  Am.    Rep.  243;    Bogart   v. 

or  ignorance.    Beyond  this  their  du-  O'Regan,   1  E.  D.  Smith,  590.    But 

ties  or  liabilities  do  not  extend."  see  Grice  v.  Kenrick,  L  R.  5  Q.  B. 

1  Evans  on  Agency,  217;  Maltby  v.  340;  Dickenson  v.  Naul,  4  Barn.  ft 

Christie;  1  Esp.  340.  AdoL   638.    In  Thompson  v.  Kelly, 

•  Harmgton  v.  Hoggart,  1  Barn,  ft  101  Mass.  291,  3  Am.  Rep.  353,  it  is 
Aid.  577.  said:   "  In  case  of  personal  property, 

•  Evans  on  Agency,  218;  Wilkinson  an  auctioneer  employed  to  sell  may 
v.  Campbell,  1  Bay,  169;  Bush  v.  Cole,  ordinarily  maintain  an  action  for  the 
28  T$.  x.  261;  84  Am.  Dec.  343;  Steele  price,  or  for  the  property  itself: 
v.  Ellmaker,  11  Berg,  ft  R.  86;  Wolfe  Chitty  on  Contracts,  10th  Am.  ed.,  252; 
9.  Lnyster,  1  Hall,  161;  Williams  v.  1  Chitty  on  Pleadings,  6th  ed.,  7,  8; 
Poor,  3  Cranch  C.  C.  251;  Townes  v.  Story  on  Agency,  sees.  27,  107,  397; 
Bircbett,  12  Leigh,  173.  Tyler  v.  Freeman,  3  Cush.  261.    This 

4  Broughton  v.  Silloway,  114  Mass.  doctrine  stands  upon  the  right  of  the 

71;  19  Am.  Rep.  312.  auctioneer  to  receive,  and  his  respon- 

•  Roberts  v.  Roberts,  13  Gratt.  639;  sibility  to  his  principal  for  the  price 
70  Am.  Dec.  435.  of   the  property  sold,   and   his  lien 

•  Tripp  v.  Barton,  13  R.  L  130.  thereon  for   his  commissions,  which 
'Bush  v.  Cole,  28  N.  Y.  261;  84    give  him  a  special  property  in  the 

Am.  Dec  343*  goods  intrusted  to  him  for  sale,  and 

•  Robinson  v.  Rutter,  4  EL  ft  B»  an  interest  in  the  proceeds.  In  case 
954;  Beller  v.  Block,  19  Ark.  566;  or    of  real  estate,  he  can  have  no  such 
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name  of  his  principal.1  "An  auctioneer  has  a  possession 
coupled  with  an  interest  in  goods  which  he  is  employed 
to  sell,  not  a  bare  custody,  like  a  servant  or  shopman. 
There  is  no  difference  whether  the  sale  be  on  the  prem- 
ises of  the  owner  or  at  a  public  auction-room;  for  on  the 
premises  of  the  owner  an  actual  possession  is  given  to 
the  auctioner  and  his  servants  by  the  owner,  not  merely 
an  authority  to  sell."2  So  the  principal  may  sue.3  An 
auctioneer  can  maintain  a  suit  in  his  own  name  for  goods 
sold  and  delivered  by  him,  whereon  he  holds  a  lien  for 
his  charges.4  Being  in  possession  of  goods  and  chattels 
which  he  sells,  he  is  authorized  to  receive  payment.5  He 
has  authority  to  prescribe  the  rules  of  bidding  and  terms 
of  sale.6  Printed  terms  of  sale  cannot  be  varied  by  parol 
declarations  of  the  autioneer.7  But  an  advertisement  of 
a  sale  of  property  by  au  auctioneer  may  be  explained  at 
the  time  of  sale.6  Where  is  it  provided  by  the  terms  of  an 
auction  sale  that  a  proportion  of  the  purchase-money 
shall  be  paid  within  a  given  time,  and  the  auctioneer  is 
authorized  to  receive  it,  his  authority  is  not  revoked  im- 
mediately upon  the  expiration  of  the  time  limited,  with- 
out further  orders  from  his  principal,  prohibiting  the 
subsequent  reception  of  such  money.* 

Illustrations.  —  A  licensed  auctioneer  sells  goods  on  credit. 
The  buyer  refuses  to  take  them.    The  owner  may  bring  an 


special  property,  and  would  not  or-  separate   from   the   other   porchi 

dinarily  be  held  entitled  to  receive  money,  may  become  necessary. " 

the  price.     But  when  the  terms  of  his  *  Girard  v.  Taggart,  5  Serg.  &  R.  19; 

employment,  and  of  the  authorized  9  Am.  Dec.  327. 

sale,  contemplate  the  payment  of  a  "Loughborough,  C.  J.,  in  Williams  v. 

deposit  into  his  hands  at  the  time  Millington,  1  H.  Black.  84. 

of  the  auction,  and  before  the  com-  s  Girard  v.  Taggart,  5  Serg.  &  R.  19; 

pletion  of  the  sale  by  the  delivery  9  Am.  Dec.  327. 

of  the  deed,  he  stands,  in  relation  to  *  Flanigan  v.  Crull,  53  HI.  352. 

such  deposit,  in  the  same  position  as  6  Capel  v.  Thornton,  3  Car.  &  P.  352; 

he  does  to  the  price  of  personal  prop-  yourt  v.  Hopkins,  24  HI.  32C 

erty  sold  and  delivered  by  him.     He  6  Story  on  Agency,  sec.  107;  Paley 

may  receive  and  receipt  for  the  de-  on  Agency,  sec.  257;  Menson  v.  Al- 

posit;   his  lien  for  commissions  will  dridge,  3  Esp.  271. 

attach  to  it;  and  we  see  no  reason  why  7  Wright  v.  Deklyne,  Pet.  C.  C.  199. 

he  may  not  sue  for  it  in  his  own  name,  *  Rankin  v.  Matthews,  7  Ired.  286. 

whenever  an  action  for  the  deposit,  •  Pinckney  v.  Hagadora,  1  Duer,  89. 
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action  for  damages  in  his  own  name  before  the  expiration  of 
the  credit.  But  he  cannot  sue  for  the  price  until  the  credit 
expires:  Girard  v.  Taggart,  5  Berg.  &  R.  19;  9  Am.  Dec.  327. 


§216.  Auctioneer  as  Agent  of  Both  — Statute  of 
Frauds. — An  auctioneer  is  primarily  the  agent  for  the 
seller,  but  he  is,  for  certain  purposes,  the  agent  of  the 
buyer  also.1  He  may  bind  both  seller  and  purchaser  by 
his  memorandum  of  sale  and  purchase,2  and  his  writing 
the  name  of  the  purchaser  on  the  memorandum  immedi- 
ately on  his  knocking  the  thing  down  is  a  sufficient  sign- 
ing within  the  statute  of  frauds,  as  to  both  real  and  personal 
property,*  auction  sales  being  within  the  statute  of  frauds.4 
"He  is  the  agent  of  the  vendor  by  virtue  of  his  employ- 

1  Story  on    Agency,   sec.   27.      In  v.  Godfroy,  1  Cal.  415;  54  Am.  Deo. 

Williams  v.  Millington,   1  H.  Black.  299;    Lake  v.  Campbell,  IS  111.    109; 

85,  Heath,  J.,  said:    "Though  he  is  Lewis  v.  Wells,  50  Ala.  198;  Black- 

an  agent  to  some  purposes,  he  is  not  wood  v.  Leman,  Harp.  219;  Arden  v. 

so  to  aU.     He  is  an  agent  for  each  Brown,  4  Cranch  0.  C.  121;  Thomas 

party  in  different  things,  bat  not  in  v.  Kerr,  3  Bash,  619;   96  Am.  Dec. 

the  same  thine.    When  he  prescribes  262.     In    Morton  v.   Dean,    13  Met. 

the  rules  of  bidding,  and  the  terms  388,  it  is  said:    "  A  sale  by  auction  is 

of   the  sale,  he  is  the  agent  of  the  within  the  statute  of  frauds,  and  the 

seller.     But  when  he  puts  down  the  auctioneer  who  makes  the  sale  is  the 

name  of  the  buyer,  he  is  agent  for  agent  of  both  parties,  and  his  merno- 

him  only."  randum  will  tak^e  the  case  out  of  the 

a  Story  on  Agency,  sees.  27,  107;  statute  as  well  when  lands  as  when 

Smith  v.  Jones,  7  Leigh,  165;  30  Am.  chattels  are  sold.     But  the  memoran- 

Dec  498.  dum  of  sale  must  refer  to  the  condi- 

*  Cleaves  v.  Fobs,  4  Me.  1;  McComb  tions  of  sale,  or  the  case  will  be  within 
v.  Wright,  4  Johns.  Ch.  659;  Alna  v.  the  statute.  Where  the  connection 
Plnmmer,  4  Me.  258;  Jenkins  v.  Hogg,  between  the  memorandum  and  the 
2  Tread.  Const.  821;  Pike  v.  Balch,  conditions  is  to  be  proved  entirely  by 
38  Me.  302;  61  Am.  Dec.  248;  Smith  parol  evidence,  it  is  within  the  mis- 
ty. Arnold,  5  Mason,  414;  Johnson  v.  chief  intended  to  be  prevented  by  the 
Back,  35  N.  J.  L.  338;  10  Am.  Rep.  statute.  The  terms  of  the  agreement 
243;  Pugh  v.  Chesseldine,  11  Ohio,  which  are  material  must  be  stated  in 
109;  37  Am.  Dec.  414;  Hart  v.  Woods,  writing. " 

7  Blackf.  568;  Burke  v.  Haley,  7  111.        *  Arden  v.  Brown,  4  Cranch  C.  C. 

614;    White  v.   Crew,    16    Ga.    416;  121 ;  Talman  t;.  Franklin,  3  Duer,  395; 

Adams  v.  McMillan,  7  Port  73;  Gill  Burke  v.  Haley,  7  111.  614;  Pike  v. 

v.  Hewitt,  7  Bush,  10;  Walker  v.  Her-  Balch,  38  Me.  302;  61  Am.  Dec.  248; 

ring,  21  Gratt.  678;  8  Am.  Rep.  616;  O'Donnell  v.  Leeman,  43  Me.  158;  69 

Singstack  v.   Harding,  4  Har.   &  J.  Am.  Dec.  54;  Brent  v.  Green,  6  Leigh, 

186;  7  Am.  Dec.  669;  Davis  t>.  Robert-  16;   Davis  v.  Rowell,  2  Pick.  64;   13 

son,  1  Mill  Const.  71;  12  Am.  Dec.  Am.  Dec.  398;    Morton  v.  Dean,    13 

611;    Episcopal  Church  v.  Wiley,  2  Met.  388;  People*.  White,  6  Cal.  75; 

Hill    Ch.    584;    30   Am.    Dec.    386;  Davis  v.  Robertson,  supra;  Bailey  v. 

Doty    v.    Wilder,    15    111.    410;     60  Ogden,  3  Johns.  399;  3  Am.  Dec.  509; 

Am.    Dec.    756;    Smith    v.  Jones,   7  Meadows  v.  Meadows,  3  McCord,  458; 

Leigh,  165;   30  Am.  Dec  498;  Craig  15  Am.  Dec.  645. 
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ment  to  make  the  sale,  and  he  is  made  the  agent  of  the 
vendee  by  the  act  of  the  latter  in  giving  him  his  bid, 
and  receiving  from  him,  without  objection,  the  an- 
nouncement that  the  property  sold  is  knocked  off  to  him. 
as  purchaser."1  The  true  reason  probably  is,  it  is  said  * 
"  that  a  sale  by  auction,  being  open  and  visible,  and  in  the 
presence  of  witnesses,  either  competitors  or  persons  pres- 
ent, and  closely  watching  the  proceeding,  there  is  less 
danger  of  fraud  or  perjury  in  proving  the  making  and 
terms  of  the  contract,  and  so  the  main  reason  for  requir- 
ing a  memorandum  in  writing  does  not  exist.  The  tech- 
nical ground  is,  that  the  purchaser,  by  the  very  act  of 
bidding,  connected  with  the  usage  and  practice  of  auc- 
tion sales,  loudly  and  notoriously  calls  on  the  auctioneer 
or  his  clerk  to  put  down  his  name  as  a  bidder,  and  thus 
confers  an  authority  on  the  auctioneer  or  clerk  to  sign 
his  name,  and  this  is  the  whole  extent  of  the  authority." 
The  memorandum,  however,  must  refer  to  the  conditions 
of  sale;8  it  must  be  in  writing,4  and  contain  the  names  of 
the  parties,  the  property  sold,  and  the  price,6  but  not 
necessarily  the  terms  of  payment.6  It  is  sufficient  if 
made  by  the  auctioneer's  clerk;7  but  neither  of  the  con- 
tracting parties  can  be  agent  of  the  other  to  make  the 
memorandum;6  nor  is  it  good  if  the  auctioneer  is  himself 

1  Bent  t>.  Cobb,  9  Gray,  397;  69  Am.        •  Smith  v.  Jones,  7  Leigh,  165;  30 

Dec.  295.  Am.  Dec  498. 

*  Gill  v.  Bicknell,  2  Gush.  358.  7  Jenkins  v.  Hogg,  2  Tread.  Const. 

*  Morton  v.  Dean,  13  Met.  385;  821;  Johnson  v.  Sack,  35  N.  J.  L. 
Price  v,  Darin,  56  Barb.  647;  Gowen  338;  10  Am.  Rep.  243;  Harvey  v. 
v.  Klous,  101  Mass.  449;  Adams  v.  Stevens,  43  Vt.  653;  Alnav.  Plummer, 
Scales,  1  Baxt.  337;  25  Am.  Rep.  775.  4  Me.  258;  Pope  v.  Chafee,  14  Rich. 

*  Baltzen  v.  Nicolay,  53  N.  Y.  470;  Eq.  69;  Baptist  Church  v.  Bigelow, 
Gill  v.  Bicknell,  2  Qush.  358.  16  Wend.  28;  Noma  v.  Blair,  39  Ind. 

*  Johnson  v.  Buck,  35  N.  J.  L.  338;  90;  10  Am.  Rep.  135;  Cathcart  v.  Keir- 
10  Am.  Rep.  243;  Potter  v.  Duffield,  naffhan,  5  Strob.  129;  contra,  Meadows 
L.  R.  18   Eq.  47;  Norris  v.  Blair,  39  v.  Meadows,  supra, 

Ind.  90;  10  Am.  Rep.  135;  Meadows  »  Johnson  v.  Buck,  35  K.  J.  L.  338; 

v.  Meadows,  3  McCord,  458;  15  Am.  10  Am.  Rep.  243;  Wright  v.  Dannah, 

Dec.  645;  Doty  v.  Wilder,  15  I1L  407;  2  Camp.  205;  Thomas  v.  Trustees,  3 

60  Am.  Dec.  756;  Ridgway  v.  Ingram,  A.  K.  Marsh.  298;  13  Am.  Dec.  165; 

60  Ind.  145;  19  Am.  Rep.  706;  Gwath-  Rayner   ».   Linthorn,    2   Car.   &   P. 

ney  v.  Cason,  74  N.  C.  5;  21  Am.  Rep.  124;    Sherman   v.  Brandt,    L.  R.  6 

4*4-  Q.  B.720.    "The  chief  reason, w  it  is 
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the  vendor/  or  it  is  a  private  and  not  a  public  sale;2  nor  is 
it  sufficient  if  the  owner  is  present  directing  the  sale,  and 
the  auctioneer  simply  cries  the  bids  and  knocks  off  the 
property;*  nor  is  it  sufficient  if  the  sale  has  really  been 
made  before  the  auction/  or  if  the  memorandum  was 
made  after  the  sale  was  adjourned.6  Only  the  parties  can 
take  advantage  of  the  defects  in  the  memorandum.6  A 
trustee  who,  at  an  auction  sale  under  a  deed  of  trust,  acts 
as  his  own  auctioneer,  cannot  bind  his  purchaser  by  a 
memorandum  of  the  sale  made  by  himself,  because  such 
memorandum  is  not  executed  by  the  "party  to  be  charged 
therewith,  or  some  other  person  by  him  thereto  lawfully 
authorized/9  as  required  by  the  Missouri  statute  of  frauds.7 
A  parol  agreement  of  the  purchaser  at  a  public  sale,  that 
another  shall  be  regarded  as  a  joint  purchaser,  is  void, 
under  the  statute  of  frauds.8  A  general  memorandum 
entered  in  a  book  by  the  auctioneer  at  the  commence- 

said  in  Bent  v.  Cobb,  9  Gray.  397,  69  Deo.  299,  even   on   the  same  day) 

Am.  Dec  296,  "in  support  of  the  rule  Hicks  v.  Whitmore,  12  Wend.  648 

that  an  auctioneer  acting  solely  as  Smith    v.    Arnold,    6    Mason,    414 

such  may  be  the  agent  of  both  parties  Gwathney   v.  Cason,    74  K.    G.    5, 

to  bind  them  by  his  memorandum  is,  21  Am.  Rep.  484.    A  memorandum 

that  he  is  supposed  to  be  a  disinter-  made  in  pencil  at  the  time  of  the 

ested  person,   naving  no   motive  to  sale,  and  entered  upon  the  books  as 

misstate   the  bargain,    and   entitled  soon  aspracticable,  is  sufficient:  Epis- 

equally  to  the  confidence  of  both  par-  copal  Church  v.  Wiley,  1  Riley  Ch. 

ties.    But  this  reason  fails  when  he  is  166;   2  Hill  Ch.  683;   30  Am.  Dec. 

the  party  to  the  contract  and   the  386.    In  Horton  v.  McCarty,  supra, 

party  in  interest  also."  it  is  said:  "The  law,  in  allowing  the 

1  As,  for  instance,  a  guardian  selling  auctioneer  to  act  in  the  nearly  un- 

by  auction  land  of  his  ward:  Bent  v.  precedented  relation  of  agent  of  both 

Cobb,  9  Gray,  397;  69  Am.  Dec.  296;  parties,  imposes  a  qualification   not 

Tall  v.  David,  46  Mo.  444;  100  Am.  applied  to  the  usual  cases  of  agency, 

Dec  386;  Adams  v.  Scales,  1  Baxt.  and  requires  that  the  single  act  which 

337;  26  Am.  Rep.  776.  almost  from  necessity  he  is  authorized 

*  Mews  «.  Carr,  1  Hurl,  ft  N.  484.  to  perform  for  the  buyer  shall  be  done 

•  Adams  v.  Scales,  1  Baxt.  337;  26  at  the  time  of  sale,  and  before  the 
Am.  Rep.  776.  termination  of  the  proceedings."    In 

*  Wharton  on  Agency,  sec.  666,  Gill  v.  Bicknell,  2  Cush.  366,  Shaw, 
citing  Bartlett  v.  Furnell,  4  Ad.  ft  E.  C.  J.,  said:  "The  name  of  the  bidder 
792.  must  be  entered  by  the  auctioneer  or 

•  Wharton  on  Agency,  sec.  666,  cit-  by  his  clerk,  under  his  direction,  on 
ing  Horton  v.  McCartey,  63  Me.  394;  the  spot." 

Mews  v.  Carr,  1  HurL  ft  N.  484;  Mc-  *  Lewis  v.  Wells,  60  Ala.  198. 

Comb  v.  Wright,  4  Johns.  Ch.  669;  Gill  T  TulU.  David,  46  Mo.  444;  100  Am. 

v.  Bicknell,  2  Cush.  366;  Walker  v.  Dec  386. 

Herring,  21  Gratt  678;  8  Am.  Rep.  616  *  Arden  v.  Brown,  4  Cranoh  C.  C. 

(Craig  «.  Godfrey,  1  CaL  416;  64  Am.  121. 
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ment  of  an  auction  sale,  showing  the  name  of  the  person 
on  whose  account  the  sale  is  made,  the  nature  of  the 
property,  the  terms  of  payment,  referring  to  entries  fol- 
lowing for  the  names  of  purchasers  and  lots  struck  off  to 
each,  and  signed  by  the  auctioneer,  under  which  he  enters 
the  name  of  each  purchaser,  the  description  of  the  goods 
sold,  and  the  price,  is  a  sufficient  memorandum  of  each 
sale  within  the  statute  of  frauds.  It  is  not  necessary  that 
such  general  memorandum  should  be  made  as  often  as  a 
parcel  of  goods  is  sold;  even  though  the  sale  is  adjourned 
to  and  continues  on  the  second  day  without  any  repetition 
of  the  memorandum.1 

Illustrations. — At  a  public  sale  of  town  lots  a  lot  was 
struck  off  to  a  person  for  a  certain  sum,  and  a  memorandum  of 
the  purchase  was  made  at  the  time,  by  the  clerk  of  the  sale,  in 
the  sale-book.  Held,  that  the  sale  was  valid  under  the  statute 
of  frauds:  Hart  v.  Woods,  7  Blackf.  568.  At  a  sale  at  auction 
of  a  house  and  blacksmith's  shop,  with  a  leasehold  interest  in 
the  lot  on  which  they  stood,  the  auctioneer  wrote  with  a  pencil, 

on  the  back  of  the  lease,  "$200 $350 Richard  Burke." 

Held,  that  this  was  not  sufficient  to  bind  the  purchaser,  Burke: 
Burke  v.  Haley,  7  III.  614.  At  an  Auction  sale  of  real  estate 
the  property  was  knocked  down  to  C.  No  memorandum  was 
signed,  but  the  auctioneer  went  into  his  office,  two  hundred 
yards  from  the  sale,  and  in  C.'s  absence  began  to  draw  a  deed, 
before  he  had  finished  which  he  was  informed  that  C.  refused 
to  complete  the  purchase.  Held,  that  the  sale  was  invalid 
under  the  statute  of  frauds:  Gwathney  v.  Cason,  74  N.  C.  5;  21 
Am.  Rep.  484.  W.  and  H.  agreed  to  purchase  property  jointly 
at  auction.  In  pursuance  thereof  W.  bid  on  the  property,  and 
W.'s  name  was  written  in  the  auctioneer's  book  as  purchaser. 
The  next  day  a  partner  of  W.  added  H.'s  name  as  purchaser. 
A  loss  having  occurred  by  a  resale  in  an  action  by  W.  against 
H.  to  recover  his  share  of  the  loss,  held,  that  the  memorandum 
did  not  take  the  case  out  of  the  statute  of  frauds,  and  that 
H.  was  not  liable:  Walker  v.  Herring,  21  Gratt.  678;  8  Am.  Rep. 
616.  The  terms  of  sale  at  a  public  auction  were  a  credit  of  nine 
months  on  notes  with  approved  security,  waiving  valuation  and 
appraisement  laws.  The  auctioneer's  memorandum  did  not 
state  these  terms.  Held,  that  the  sale  was  void  under  the 
statute  of  frauds:  Norris  v.  Blair,  39  Ind.  90;  10  Am.  Rep.  135. 

1  Price  v.  Darin,  66  Barb.  647. 
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A  trustee  offered  lands  at  auction,  being  present  and  directing 
the  sale,  but  employing  a  crier  to  receive  and  announce  the 
bids  and  knock  down  the  property.  The  trustee  made  a  mem- 
orandum of  the  sale  to  S.  Held,  that  this  was  not  sufficient  to 
bind  S.  within  the  statute  of  frauds:  Adams  v.  Scales,  1  Baxt. 
337;  25  Am.  Rep.  772.  In  an  auctioneer's  book  was  the  follow- 
ing entry:  "The  tract  of  land  to  William  Meadows,  Jr.,  at  five 
dollars  and  forty-eight  cents."  Held,  an  insufficient  memoran- 
dum within  the  statute  of  frauds:  Meadows  v.  Meadows,  3  Mc- 
Cordj  458;  15  Am.  Dec.  645.  A  memorandum  of  sale  made  by 
the  clerk  of  an  auctioneer  in  his  book  was  as  follows:  "Fox 
tract  of  land,  four  dollars  and  ten  cents  per  acre;  purchaser,  W. 
Smith.11  Held,  sufficient  within  the  statute  of  frauds:  Smith  v. 
Jones,  7  Leigh,  165;  30  Am.  Dec.  498.  An  auctioneer,  on  sell- 
ing real  estate  to  S.  D.  at  auction,  after  reading  or  exhibiting 
written  conditions  of  sale,  made  this  memorandum  in  writing: 
"  Sale  on  account  of  Messrs.  Morton  and  Dean,  assignees  of  the 
Taunton  Iron  Company,  of  the  real  estate,  nail-works,  water 
privilege,  buildings,  and  machinery,  agreeable  to  the  plans  and 
schedule  herewith.  Sale  to  Silas  Dean  for  $30,300.  April  5, 
1843,"  Held,  that  as  this  memorandum  did  not  contain  nor 
refer  to  the  conditions  of  sale,  it  did  not  take  the  case  out  of 
the  statute  of  frauds:  Morton  v.  Dean}  13  Met.  385.  In  as- 
sumpsit against  M.  for  $112.50,  the  price  of  a  pew,  the  plain- 
tiff proved  the  following  entry  in  the  auctioneer's  book  of  sales: 
"  Sale  of  pew  in  B.  church  for  account,  S.  F.  [the  plaintiff], 
Monday,  March  24, 1845.  Pew  No.  18,  B.  M.,  $112.50.  Charges, 
advertising,  and  commission,  $5."  Held,  a  sufficient  mem- 
orandum within  the  statute,  if  made  at  the  time  and  place  of 
sale  by  the  auctioneer  or  under  his  direction;  the  omission  of 
the  middle  letter  of  defendant's  name  not  being  fatal,  if  it  could 
be  shown  by  parol  that  he  was  the  person  intended,  or  that  he 
was  known  by  one  name  as  well  as  the  other:  Fessenden  v. 
Alussey,  11  Cush.  127.  A  memorandum  in  writing  of  an  auction 
Bale  of  land  signed  by  the  auctioneer,  authorized  by  the  vendor 
to  conduct  the  sale,  contained  a  description  of  the  premises 
sold,  the  names  of  both  parties  to  the  agreement,  the  price 
agreed  upon,  an  acknowledgment  of  the  receipt  of  a  sum  of 
money  in  part  payment,  and  a  clause  in  which  the  auctioneer 
agreed  that  "  the  vendor  shall  in  all  respects  fulfill  the  condi- 
tions of  sale,"  but  did  not  set  forth  what  were  these  "  conditions 
of  sale."  Held,  that  this  was  not  a  sufficient  memorandum 
within  the  statute  of  frauds:  Riley  v.  Farnsworth,  116  Mass. 
223.  The  auctioneer's  clerk  made  a  memorandum  as  follows: 
u  Rayner  tract  to  James  S.  Long,  at  forty  dollars  per  acre,"  by 
order  of  the  auctioneer,  and  it  was  shown  that  "  Bayner  tract " 
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was  a  well-known  designation.  Held,  that  under  the  circum- 
stances, the  memorandum  was  sufficient  within  the  statute  of 
frauds:  Cherry  v.  Long,  Phill.  (N.  C.)  466.  G.,  the  auctioneer 
at  an  auction  sale  of  the  property  of  H.,  caused  to  be  entered 
by  his  clerk,  as  the  sales  were  made,  the  articles  sold,  the 
names  of  the  buyers,  and  the  prices  at  which  the  articles  were 
sold,  in  a  book  headed,  on  the  inside  of  the  front  cover,  "  John 
Harvey's  auction  sale  book."  Held,  that  this  memorandum 
was  sufficient  to  satisfy  the  requirements  of  the  statute  of 
frauds,  and  therefore  bound  the  parties  upon  a  contract  of  Bale 
made  by  the  auctioneer:  Harvey  v.  Stevens,  43  Vt.  653. 

§  217.  Powers  not  Possessed  by  Auctioneer. — An  au- 
ctioneer has  no  authority  to  purchase  (he  is  to  sell,  not  to 
buy);1  nor  to  sell  in  private;*  nor  to  give  a  warranty  as  to 
the  goods  sold;3  nor  to  sell  on  credit;4  nor  to  bind  his 
principal  by  verbal  declarations  at  the  sale  inconsistent 
with  the  printed  or  published  particulars  of  the  sale;5  nor 
to  delegate  his  authority  by  employing  another  person  to 
sell  the  property  intrusted  to  him  to  sell;4  nor  to  receive 

1  Story  on  Agency,  sec  27;  Brock  v,  were  cash:  Bronghton  v.  Sifloway,  114 

Bice,  27  Graft.  812.  Mass.  71;  19  Am.  Rep.  312;  Bridges 

"  Wilkes  v.  Ellis,  2  H.  Black.  666;  v.6arrett,L.E.4Com.P.680;Towiies 

Daniel  v.  Adams,  Amb.  496;  Jones  v.  v.  Birchett,  12  Leigh,  173.    Bat  see 

Nanney,  13  Price,  76;  Marsh  v.  Jelf,  Pinckney  v.  Hagadorn,  1  Duer,  90. 
3  Post  &  F.  234.  ft  Story  on  Agency,  sec  107;  Gunnia 

*  "Sales  at  auction  in  the  usual  «.  Erhart,  1  H.  Black.  289;  Wright  c 
mode  are  never  understood  to  be  ac-  Deklyne,  Pet.  0.  O.  199;  Poree  t». 
companied  by  a  warranty.  Auction-  Bonneval,  6  La.  Ann.  386;  Layton  «. 
eers  are  special  agents,  and  have  only  Hennen,  3  La.  Ann.  1.  But  see  Ran- 
authority  to  sell,  and  not  to  warrant,  kin  v.  Matthews,  7  Ired.  286;  Satter- 
unless  specially  instructed  so  to  do":  field  v.  Smith,  11  lred.  60.  If  the 
The  Monte  Allegre,  9  Wheat.  646.  purchaser  gets  substantially  what  he 
"  We  doubt  whether,  in  an  ordinary  bargained  for,  he  may  generally  be 
sale  of  goods  by  auction,  an  auctioneer  held  to  abide  by  the  purchase,  with 
tfirtute  officii  has  any  right  or  authority  the  allowance  of  some  deduction  from 
to  warrant  goods  sold  by  him  in  the  the  price  by  way  of  compensation  for 
absence  of  any  express  authority  from  any  small  deficiency  in  the  value  by 
his  principal  to  do  so,  and  without  reason  of  the  variation  between  the 
proof  of  some  known  and  established  description  and  the  article  sold:  Whar- 
usage  of  trade  from  which  an  authority  ton  on  Agency,  sec  646>  <ritihg2  Kent's 
can  be  implied.  ....  However  this  Com.  637. 

may  be,  we  are  clear  that  he  has  no  •  Coles  v.  Trecothick,  9  Ves.  234; 

such  authority  in  a  case  like  this  where  Blore  v.  Sutton,  3  Mer.  237;  Stone  r. 

he  acts  as  agent  for  an  administrator  State,  12  Mo.  400;  Poree  v.  Bonneval, 

in  selling  the  goods  of  his  intestate":  6  La.  Ann.  386.    In  Commonwealth  v. 

Blood  v.  French,  9  Gray,  197.  Harnden,  19  Pick.  482,  the  court  say: 

*  Story  on  Agency,  sec  107;  Wil-  "Special  trust  and  confidence  is  placed 
bams  v.  Evans,  L.  B.  1  Q.  B.  352.  in  an  auctioneer  which  he  cannot  del- 
Nor  to  receive  a  check  where  the  terms  egatc    Yet  this  does  not  require  thai 
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the  purchase  price  of  real  property  sold  by  him.1  His 
authority  ceases  when  the  sale  is  made,  and  he  has  no 
power  therefore  to  subsequently  deal  with  the  purchaser  as 
to  terms,1  or  to  rescind  the  contract.3    He  cannot  act  for 

himself  or  any  other  person  as  a  purchaser.4 

he  should  make  all  the  sales  in  person,  auctioneer  can  be  allowed  to  bid  off 

He    may  employ  all   necessary  and  for  himself  the  very  property  he  is 

proper  clerks  and  servants.    And  in  selling.    It  has  been  laid  down  that 

the  course  of  a  protracted  sale,  he  may  he  cannot:  Hughes's  Case,  6  Ves.  617; 

undoubtedly,  without  a  violation  of  Oliver  et  al.  v.  Court  et  al.,  8  Price, 

law,    relieve   himself   by  employing  126;  9  Ves.  234;  8  Ves.  337;  Long  on 

others  to  use  the  hammer  ana  make  Sales,   228;    Babington  on  Auctions, 

the  outcry.     But  this  should  be  done  164.      The  principles  against  it  are 

under   his  immediate   direction  and  stronger,   if   possible,  and   certainly 

supervision.     We  do  not  mean,  how-  were    enforced    earlier  in    courts  of 

ever,  by  this  that  he  must  be  actually  equity  than  of   law.      An   opposite 

present  during  the  whole  time  of  the  course  would  rive  to  an  auctioneer 

sale.    An   occasional   absence  would  many  undue  advantages.     It  would 

not  subject  his  servant  or  substitute  tend,  also,  to  weaken  his  fidelity  in 

to  the  penalties  of  the  statute.    If  the  the  execution  of  his  duties  for  the 

auctioneer  really  conducted  the  auo-  owner.    He  would  be  allowed  to  act 

tion  and  made  the  sales,  he  might,  in  double  and  inconsistent  capacities, 

within  his  authority,  call  to  his  aid  as  agent  for  the  seller  and  as  buyer 

such  assistance  as  might  be  needed  to  also;  and  the  precedents  are  numerous 

transact  the  business  in  a  convenient  holding  such  sales  voidable,  if  not  void, 

and  proper  manner;  but  he  clearly  and  at  all  events  unlawful,  as  opposed 

xrald  not  appoint  deputies  to  make  to  the  soundest   public  policy:    See 

sales  at  different  places  and  times  in  Michoud  v.  Girod,  4  How.  554;  15  Pick, 

his  absence.    This  would  be  inconsis-  30;  1  Mason,  344;  2  Johns.  Ch.  51; 

tent  with  his  duty  to  manage  his  auc-  Tufts  v.  Tufts,  Mass.  Dist.,  1848,  and 

tions  fairly,  and  to  render  under  oath  cases  there  cited;  Lone  on  Sales,  228; 

m  true  account  of  his  sales.     It  would,  9  Paige,  663;  1  Story *  Eq.  Jur.,  sec. 

too,  enable  him  to  employ  those  to  315;  3  Story,  625.    That  an  auctioneer 

carry  on  the  business  who  might  not  is  a  general  agent  for  the  owner  usu- 

be  deemed,  by  the  proper  authorities,  ally,  though  questioned  in  the  argu- 

snitable  persons  to  be  intrusted  with  ment,  cannot  oe  doubtful:  See  How- 

the  power."  ard  v.  Braithwaite,  1  Ves.  &  B.  209; 

1  Sykes  v.  Giles,  5  Mees.  &  W.  645.  Story  on  Agency,  sees.  27,  28;  4  Burr. 

It  seems  he  may  receive  the  deposit  1921;  1  H.  Black.  85.     He  is  so  till 

required,  but  not  the  whole  purchase  the  sale  is  completed:  Long  on  Sales, 

price:  Myon  v.  Joliffe,  1  Moody  &  R.  231;  Seton  v.  Slade,  7  Ves.  276;  Bab- 

326.  ington  on  Auctions,  90;  20  Wend.  43. 

*  Seton  t>.  Slade,  7  Ves.  276;  Pinck-  And  though  he  may  be  agent  of  the 
neyr.  Hagadorn,  1  Duer,  89;  Boinest  buyer  after  the  sale  for  some  pur- 
tx.  "Leignez,  2  Rich.  464;  Nelson  v.  poses,  such  as  to  take  the  case  out  of 
Aldridge,  2  Stark.  435.  the   statute  of    frauds:    Williams  v. 

9  Nelson  v.  Aldridge,  2  Stark.  435;  Millington,  1   H.  Black.  84;  3  Term 

Boinest  v.  Leignes,  2  Rich.  464.  Rep.  148;  Cowp.  395;  Long  on  Sales, 

*  Brock  v.  Rice,  27  Gratt.  812;  Tate  60,  63,  228;  Emerson  v.  Heelis,  2 
v.  Williamson,  L.  R.  2  Ch.  55.  In  Taunt.  38;  1  Esp.  101;  yet  this  does 
Veazie  v.  Williams,  8  How.  134,  it  not  affect  the  other  Principle,  that  till 
is  said:  "It  is  very  questionable  the  sale,  and  before  it,  he  acts  for  the 
whether  in  point  of  law  or  equity  an  vendor  alone." 

Vol.  L-* 
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§  218.  Liabilities  of  Auctioneers. — The  auctioneer  is 
personally  liable  if  he  does  not  disclose  the  name  of  his 
principal  at  or  before  the  sale.1  Where  the  name  of  the 
owner  of  the  chattel  sold  is  not  disclosed,  and  it  is  after* 
wards  claimed  by  a  superior  title,  the  purchaser  may,  in 
an  action  for  money  had  and  received,  recover  the  pur- 
chase-money of  the  auctioneer.2  An  auctioneer  is  liable 
for  the  state's  charges,  whether  he  collects  them  from  the 
vendor  or  not.  The  law  makes  no  exception  in  cases  of 
succession,  bankruptcy,  and  judicial  sales.  The  charges 
are  due,  however,  only  upon  actual  complete  sales.8  An 
auctioneer  selling  realty  for  a  less  sum  than  he  is  author- 
ized to  do,  and  at  such  sale  signing  the  contract  as  agent 
of  an  undisclosed  principal,  does  not  thereby  bind  the 
owner  of  the  property,  but  becomes  personally  liable  un- 
der the  contract  to  refund  to  the  purchaser  the  amount  of 
any  deposit  he  may  make  and  auctioneers'  fees,  with  in- 
terest; and  if  he  knew  that  he  was  not  authorized  so  to 
sell,  will  also  be  held  liable  for  what  the  premises  were 
worth  over  and  above  the  price  he  was  to  pay  therefor.4 
An  auctioneer  who  innocently  sells  stolen  goods  is  liable 
to  the  true  owner,  even  where  the  proceeds  have  been 
paid  over  to  the  thief  without  notice  of  the  felony.5  An 
auctioneer  who  sells  goods  which  are  claimed  by  a  third 
person  is  liable  to  him  if  he  pay  over  the  proceeds  after 
notice.6  If  the  purchaser  of  land  at  auction  deposits  with 
the  auctioneer  a  sum  of  money,  in  compliance  with  the 
terms  of  sale,  and  the  sale  is  afterwards  abandoned  by 

1  Mills  *  Hunt,  17  Wend.  333;  20  *  Bosh  v.  Cole,  28  N.  Y.  261;  '84  Am. 

Wend.  431;    Hanson   v.   Roberdeau,  Dec.  343. 

Teake,   120;  Franklyn  v.  Lamond,  4  *  Hoffman  t>.  Carow,  20  Wend.  21; 

m^o?;  ^Jl  ^??  v'  StePaens,  60  22   Wend.  285;  Chambesa  v.  McCor- 

kT  i  -a'm  .Che  bJdder  ma>y  repudiate  mick,  4  N.  Y.  Leg.  Oba.  342;  Allen  v. 

«if     ilf     •    a>)tl,on2Sr  refu*»  to  dis-  Brown,  5  Mo.  323;  Dent  r.  McGrath, 

T&lt  ^fP™01?*1-  Thomas  V.  Kerr,  3  3  Bush,  174;  Roger*  t>.  Huie,  1  CaL 

.  5L619,„96  iat??B'  »  *®l   &4  Am.  Dec.    300;     coSra,  Ja- 

64  Am  %Uii%^  *"*+  W  Md  217*  cobs'8  Case'  2  ^y.  *;  Rog^3  *•  Hnie, 

»  SwJTP'  J?6,   *  2  Cal-  671;  66  Am.  Dec.  303. 

^otate  v.  Girardey,    34  La.  Ann.  •  Hardacre  v.  Stewart,  6  Esp.  103; 

Jacobs's  Case,  2  Bay,  84. 
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mutual  consent  of  the  parties,  and  the  purchaser  there- 
upon forbids  the  auctioneer  to  pay  over  the  money  to  the 
vendor,  and  thus  prevents  him  from  doing  so,  the  latter 
is  not  responsible  to  the  purchaser  for  its  return.1    But 
if  the  sale  is  not  completed,  through  the  fault  of  the  ven- 
dor, the  latter  is  responsible  to  the  purchaser  for  the 
return  of  the  money,  although  he  has  never  personally 
received  the  same.2    In  an  action  against  an  auctioneer 
to  recover  the  price  of  property  sold  by  the  auctioneer, 
the  plaintiff  must  prove  such  a  property  in  the  articles 
sold  as  will  entitle  him  to  the  proceeds  of  sale.     It  is  not 
sufficient  to  show  merely  that  he  delivered  them  to  the 
auctioneer.8    An  auctioneer  who  sells  the  property  of  an 
estate  under  an  order  of  court,  and  receives  the  price 
therefor,  is  not  a  depositary  for  the  purchaser.     He  can- 
not, therefore,  be  held  liable  to  the  purchaser  for  the  re- 
turn of  the  purchase-money,  in  case  the  latter  fails  to 
receive  the  goods  purchased,  unless  it  is  shown  that  the 
purchase-money  is  still  in  the  hands  of  the  auctioneer, 
and  is  not  claimed  by  any  one  else.4    The  mere  fact  that 
auctioneers  acted  as  such  in  making  the  sale  is  not  of 
itself  notice  that  they  were  not  selling  their  own  goods. 
They  must  be  deemed  vendors,  and  responsible  as  such 
for  the  title  of  the  goods  sold,  unless  they  disclose  at  the 
time  of  the  sale  the  name  of  the  principal.     And  the  joint 
signature  of  the  bill  of  sale  by  the  auctioneer  with  the 
principal  will  raise  a  presumption  that  the  auctioneer 
acted  also  as  principal,  which  cannot  be  contradicted  by 
parol  evidence  that  he  did  not  sell  or  intend  to  hold  him- 
self responsible  as  principal.5 

As  to  sales  made  without  reserve,  an  auctioneer  who  ad- 
vertises to  sell  "without  reserve,"  but  who  knocks  the 
goods  down  to  an  illusory  bidder,  is  liable  to  an  action  at 

1  Robinson  v.  Trofitter,   11  Allen,        •  ADen  v.  Brown,  5  Mo.  323. 
339.  *  Lara  v.  Nash,  24  La.  Ann.  310. 

>  Teaffe  v.  Simmons,  11  Allen,  342.         '  Schell  v.  Stephens,  50  Mo.  375. 
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the  suit  of  the  highest  bona  fide  bidder.1  The  last  bona  fide 
bidder  at  an  auction,  which  is  advertised  as  a  peremptory 
sale,  has  no  remedy  against  the  auctioneer  for  knocking 
the  property  down  to  a  subsequent  bid  by  the  vendor's 
agent.2  An  action  does  not  lie  against  an  auctioneer  for 
selling  a  horse  at  the  highest  price  bid  for  him,  contrary 
to  the  owner's  express  directions  not  to  let  him  go  under 
a  larger  sum  named.'  A  sheriff,  selling  property  at  auc- 
tion, is  not  obliged  to  attend  to  the  bid  of  an  insufficient 
purchaser.4  An  auctioneer  by  advertising  that  the  sale 
of  certain  goods  would  take  place  on  a  certain  day  does 
not  so  bind  himself  to  sell  them  then  as  to  make  himself 
liable  to  persons  who  went  to  expense  in  order  to  attend 
the  sale.5  A  statement  by  an  auctioneer,  made  as  an  in- 
ducement to  purchase,  that  a  building  is  suited  for  tene- 
ment purposes,  and  could  be  removed  for  that  purpose, 
but  not  shown  to  be  made  or  understood  to  vary  the  terms 
of  a  printed  advertisement,  is  a  statement  of  opinion  only, 
and  cannot  be  construed  as  an  implied  guaranty  that  the 
proper  authorities  would  grant  a  permit  to  remove  the 

1  Warlow  v.  Harrison,  1  EL  &  E.  that  the  auctioneer  who  puts  up  prop- 
909.  In  this  case  Martin,  B.,  said:  "In  erty  for  sale  upon  such  a  condition 
a  sale  by  auction  there  are  three  par-  pledges  himself  that  the  sale  ahall  be 
ties;  namely,  the  owner  of  the  prop-  without  reserve,  or  in  other  words, 
erty  to  be  sold,  the  auctioneer,  and  contracts  that  it  shall  be  so,  and  that 
the  portion  of  the  public  who  intend  this  contract  is  made  with  the  highest 
to  bid,  which  includes,  of  course,  the  bona  fide  bidder;  and  in  case  of  a  breach 
highest  bidder.  In  this,  as  in  most  of  it,  he  has  a  right  of  action  against  the 
cases  of  auction,  the  owner's  name  was  auctioneer.  ....  We  entertain  no 
not  disclosed;  he  was  a  concealed  doubt  that  the  owner  may  at  any 
principal.  The  names  of  the  auction-  time  before  the  contract  is  legally 
eers,  of  whom  the  defendant  was  one,  complete  interfere  and  revoke  the 
alone  were  published,  and  the  sale  was  auctioneer's  authority;  but  he  does  so 
announced  by  them  to  be  '  without  re-  at  his  own  peril;  and  if  the  auctioneer 
serve.'  This,  according  to  all  the  has  contracted  any  liability  in  conse- 
cases,  both  in  law  and  in  equity,  means  quence  of  his  employment  and  the 
that  neither  the  vendor  nor  any  per-  subsequent  revocation  or  conduct  of 
son  in  his  behalf  may  bid  at  the  auc-  the  owner,  he  is  entitled  to  be  inden- 
tion, and  that  the  property  be  sold  to  nified." 

the  highest  bidder,  whether  the  sum  *  Mainprioe  v.  Westley,  6  Beat  &  8. 

be  equivalent  to  the  real  value  or  not  420;  13  L.  T.,  N.  S.,  660;  34  L.  J. 

....  Upon    the  same  principle,   it  Q.  B.  229;  14  Week.  Rep.  9. 

seems  to  us  that  the  highest  bona  fide  *  Bezwell  v.  Christie,  Cowp.  395. 

bidder  at  an  auction  may  sue  the  auc-  *  Den  v.  Zellers,  7  N.  J.  L.  153. 

tioneer  as  upon  a  contract  that  the  sale  *  Harris  v.  Nickerson,  LR8Q.E 

shall  be  without  reserve.    We  think  286. 
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building  through  the  public  streets.1  An  auctioneer  em- 
ployed under  an  agreement  that  he  shall  be  paid  expenses 
of  printing  advertisements  of  the  sale  cannot  charge  for 
ordinary  rates  if  the  printer  has  allowed  him  any  dis- 
count therefrom.  Whether  he  were  allowed  the  discount 
under  an  arrangement  with  the  printer  embracing  all  his 
advertising,  or  only  under  a  special  agreement  for  the 
advertisement  of  his  employer,  the  discount  would  be  no 
part  of  the  expense  of  advertising.  And,  independently 
of  the  special  authority,  the  agent  would  *be  bound  to 
procure  advertising  on  the  best  terms  he  could  for  his 
'  principal.1 

Illustrations.  —  The  persons  present  at  an  auction  sale, 
being  distrustful  of  the  title  of  W.,  the  reputed  owner  of  the 
article  to  be  sold,  the  auctioneer  announced  that  he  "  knew  W. 
well,  and  he  was  all  right,  and  he,  C,  the  auctioneer,  would 
warrant  that  his  title  was  good."  Held,  that  this  amounted  to 
a  warranty:  Dent  v.  McGrath,  8  Bush,  174.  An  auctioneer 
accepted  a  bid  for  a  horse,  but  did  not  call  for  the  name  of  the 
buyer.  The  buyer  was  asked  by  the  auctioneer  to  come  to  the 
desk,  but  did  not  do  so.  Later  the  auctioneer  put  up  the  horse 
again,  and  sold  him  for  a  less  sum.  Held,  that  the  auctioneer 
was  liable  to  the  owner  for  the  sum  first  bid:  Townsend  v.  Van 
Taml,  8  Daly,  261. 

§  219.    Liabilities  and  Bights  of  Bidders. — One  who 

bids  for  another  at  an  auction,  without  disclosing  his 
agency,  will  be  personally  liable  as  purchaser;8  so  of  one 
who  stands  by  and  allows  his  name  to  be  put  down  as 
purchaser,  though  he  did  not  bid.4  A  bidder  of  a 
"choice"  from  a  lot  must  make  his  election  at  once.* 
Where  the  purchaser  at  a  public  sale  fails  to  comply  with 
the  conditions,  and  the  property  is  resold,  he  can  be  held 
liable  for  a  deficiency  only  when  the  conditions  of  the 
second  sale  are  the  same,  or  are  not  more  onerous  than 

1  Woodward*.  Boston,  115  Mass.  81.  *  Jenkins  v.  Hogg,  2  Tread.  Const. 

3  Onion  Refining  etc  Co.  v.  Pente-  821. 

cost,  79  Pa.  St.  491 .  6  Coffman  v.  Hampton,  2  Watts  &  8. 

*  McComb  v.  Wright,  4  Johns.  Ch.  377;  37  Am.  Deo.  611. 
659. 
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those  of  the  first  sale.1    Where  A  offers  property  for  sale 
at  public  auction,  and  the  property  is  knocked  off  to  B, 
the  contract  is  binding  upon  A,  although  he  before  told 
B  that  his  bid  should  not  be  received,  unless  he  directed 
the  auctioneer  not  to  receive  the  bid  of  B.a    One  who 
sells  chattels  at  auction  on  credit,  to  a  purchaser  who  fails 
to  comply  with  the  terms  of  the  sale  within  the  time  for 
which  the  credit  was  given,  may,  after  the  expiration  of 
that  time,  sue  for  the  price  without  a  delivery  of  or  an 
offer  to  deliver  such  chattels  to  the  purchaser.8    A  mistake 
by  the  auctioneer  in  entering  the  vendor's  name  will  be 
corrected  in  equity.4    By  being  knocked  down  to  a  bid- 
der, the  property  does  not  vest  if  a  higher  bid  was  made 
and   recognized,  and  the  sale  was  reopened.5    The  auc- 
tioneer should  reopen  the  sale  where  it  is  affirmed,  and 
he  has  good  reason  to  believe,  that,  there  was  a  higher  bid 
made.6    The  bidder  to  whom  land  is  knocked  down  is 
not   bound   to   pay  the  purchase-money  and  accept  the 
deed  tendered,  and  leave  the  seller  to  clear  up  defects  in 
the  title  afterwards  with  the  aid  of  the  purchase-money.7 
Where  a  tract  of  land  divided  into  city  lots  is  put  up 
and  sold  at  auction  in  separate  and  independent  parcels, 
a  defect  in  the  title  to  one  parcel,  or  to  a  lot  included 
therein,  will  not  avoid  or  affect  the  sale  of  another  parcel; 
but  a  defect  in  the  title  to  any  one  of  several  lots  put  up 
and  sold  as  one  parcel  avoids  the  sale  of  the  whole  parcel.8 
A  bidder  may  repudiate  a  purchase  of  goods  knocked 
down  to   him,  if  the  auctioneer  refuses  to   disclose  the 
owner.*    An  agent  for  complainants  in  a  foreclosure  suit 
may  bid  upon  the  property  for  his  principals  without 
giving  notice  to  other  bidders  that  he  is  not  bidding  for 

^Weaat   «    Derrick,    100   Pa.   St.        *  Pike  v.  Balch,  88  Me.  302;  61  Am. 

Am, l£o  79      °ffett>  21  m  ll0>  7*        T  Gormley  r.  Kyle?137  Mass.  189. 

«V  AmTDeVu*  *  U  0hxo>  m'        *  Thomas  v.  Kerr,  3  Bush,  619;  96 

*  Am.  Dec.  262. 
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himself,  but  for  the  complainants.  But  if  such  agent 
bids  off  the  property,  without  disclosing  his  principal, 
in  his  own  name,  he  will  be  responsible  for  the  comple- 
tion of  the  purchase.1  If  the  terms  of  sale  of  land  are, 
that  the  buyer  shall,  within  thirty  days,  give  his  notes, 
with  good  indorsers,  and  if  he  shall  fail  so  to  do,  then  the 
land  to  be  resold  on  his  account,  the  vendor  cannot  main- 
tain an  action  for  breach  of  the  contract  until  the  deficit 
is  ascertained  by  a  resale.2  When  an  auctioneer  sells  a 
balance  of  goods  without  specifying  their  quantity,  he 
has  a  reasonable  time  to  ascertain  it;  when  this  is  done, 
and  a  bill  of  particulars  is  made  out  and  delivered  to  the 
purchaser,  who  pays  the  purchase-money,  or  a  portion  of 
it,  the  contract  becomes  executed,  and  the  auctioneer  will 
not  afterwards  be  permitted  to  allege  a  mistake  as  to  the 
quantity.8  It  is  illegal  to  concert  with  an  auctioneer  a 
private  signal  denoting  a  bid  at  a  sale  of  property  by 
public  auction.  Such  a  contrivance  gives  an  advantage 
to  one  person  over  the  other  fair  and  open  bidders  at  the 
sale.4 

Illustrations.  — At  a  mortgage  sale  the  auctioneer  offered 
the  property  free  of  encumbrances,  and  the  defendant  purchased 
with  that  understanding,  at  the  full  value  of  the  property.  Held, 
that  the  defendant  could  not  be  compelled  to  accept  the  title 
when  the  property  was  encumbered  with  prior  mortgages: 
Mayer  v.  Adrian,  77  N.  C.  83.  Plaintiff  bid  off  a  carriage  at 
auction  sale,  for  which  secured  notes  were  to  be  given,  which 
he  did  not  give,  but  left  the  carriage  with  the  understanding 
that  it  was  not  to  be  taken  away  until  paid  for,  and  did  not 
call  for  it  for  four  months.  Held,  that  he  had  no  title  to  it:  Mat- 
thews  v.  McElroy,  79  Mo.  202.  In  an  action  by  an  auctioneer 
to  recover  the  price  of  an  article  under  the  value  of  ten  pounds, 
which  was  described  in  the  written  catalogue  of  sale  as  being 
of  silver,  held,  that  evidence  was  receivable  to  show  that  be- 
fore the  article  was  put  up  for  sale,  the  auctioneer,  without 
making  any  alteration  in  the  catalogue,  stated  publicly  from 
his  box,  in  the  hearing  of  the  defendant,  that  the  catalogue  was 

1  National  Fire  Ins.  Co.  v.  Loomis,        *  Bnrgoyne  v.  Middleton,  4  Cal.  64. 
11  Paige,  431.  *  Conover  v.  Walling,  15  N.  J.  Eq. 

*  Webster  v.  Hoban,  7  Cranch,  399.     173. 
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incorrect,  and  that  the  article  would  only  be  sold  as  plated, 
subsequently  to  which  the  defendant  bid  for  it:  Eden  v.  Blake, 
13  Mees.  &  W.  614;  9  Jur.  213;  14  L.  J.  Ex.  194.  A  put  goods 
up  at  auction,  one  of  the  conditions  of  the  sale  being  that  the 
goods  should  be  taken  away  at  the  buyer's  expense  within  four- 
teen days,  in  default  of  which  the  deposit  to  be  forfeited,  the 
goods  to  be  resold,  and  the  loss  to  be  made  good  by  the  pur- 
chaser at  the  auction.  B  bought  the  goods,  and  a  bought-note 
was  then  entered  into  with  this  clause,  u  fourteen  days  for  re- 
ceiving and  delivery."  Held,  that  the  meaning  of  the  two  con- 
tracts (the  conditions  of  sale  and  the  bought-note)  was,  that 
the  fourteen  days  should  be  allowed  to  the  purchaser  only:  and 
that  the  vendor  should  have  been  always  ready  to  deliver  them 
on  request:  Hagedon  v.  Laing,  1  Marsh.  514;  6  Taunt  162. 
Land  was  6old  under  a  power  in  a  mortgage  for  a  sum  more 
than  sufficient  to  pay  the  mortgage  debt,  and  the  mortgagee 
refused  to  execute  a  deed  to  the  purchaser,  on  the  ground  that 
the  purchaser  had  not  paid  down  fifty  dollars  in  cash  as  re- 
quired by  the  terms  of  sale.  It  appeared  that  the  purchaser, 
when  he  bid  off  the  estate,  did  not  have  the  sum,  but  that  the 
auctioneer  agreed  to  advance  it,  and  told  the  mortgagee  that 
the  purchaser  had  paid  it,  and  that  the  money  was  ready  for 
him.  Held,  that  this  being  so,  and  the  auctioneer  being  ready 
to  pay,  the  effect  was  the  same  as  if  the  sum  had  been  paid  in 
fact  by  the  purchaser  to  the  auctioneer:  Muhlig  v.  Fiske,  131 
Mass.  110.  A  offered  at  public  outcry  to  rent  a  tract  of  land 
in  separate  parcels,  and  B  bid  off  two  fields  which  the  crier 
represented  as  containing  seventy  acres,  but  which  probably 
contained  much  less.  After  the  biddings  were  over,  A  and  B 
made  a  contract  for  the  rent  of  the  whole  tract,  and  B  gave  to 
A  his  note  for  the  sum  agreed  on.  Held,  that  this  was  a  new 
and  independent  contract,  unaffected  by  the  representations  of 
the  crier:  Darts  v.  1!  trumtf  A,  5  S.  C.  332.  By  the  terms  of  an 
auction  sale  of  coal,  the  coal  was  to  be  taken  away  by  the  pur- 
chaser in  October;  and  if  he  failed  to  do  so,  defendants  had  the 
option  to  discontinue  further  delivery,  and  to  retain  the  earnest- 
money,  or  to  resell  on  account  of  the  purchaser.  Plaintiff  did 
not  demand  the  coal  until  February,  when  defendant's  stock 
of  coal  was  exhausted  and  they  refused  to  deliver,  and  plain- 
tiff sued  to  recover  therefor.  Held,  that  the  stipulation  as  to 
time  was  to  be  deemed  of  the  essence  of  the  contract,  and  a 
condition  precedent*  which  must  be  observed  by  plaintiff  to 
enable  him  to  enforce  it;  and  that  defendants  were  not  limited 
to  the  remedies  prescribed,  but  had  the  right  to  hold  them- 
selves absolved  from  the  contract  upon  the  failure  of  plaintiff 
to  jHrform:  JKgpiii*  v.  Dclawart  etc  B.  &  Co.,  60  N.  Y.  553. 
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A  map  prepared  by  defendant,  and  produced  at  an  auction  sale 
of  lots  in  New  York  City,  of  which  he  was  the  owner,  repre- 
sented a  strip  of  land  at  One  Hundred  and  Thirty-fifth  Street, 
and  the  auctioneer  sold  lots  as  laid  out  on  the  strip,  and  a 
boulevard  shown  by  the  map  which  crossed  it,  stating  that 
they  were  corner  lots.  Held,  —  1.  That  plaintiff,  who  purchased 
the  lots  at  the  sale,  and  who  before  bidding  had  seen  the  map, 
was  entitled  to  all  which  he  might  properly  have  understood  from 
the  map  and  auctioneer's  language;  viz.,  to  a  conveyance  de- 
scribing the  lots  as  being  bounded  by  One  Hundred  and  Thirty- 
fifth  Street;  2.  That  a  conveyance  stating  that  they  were 
bounded  by  "  the  line  of  a  certain  strip  of  land  designated  and 
laid  out  as  One  Hundred  and  Thirty-fifth  Street  on  the  map  or 
plan  of  the  city  of  New  York,"  was  not  in  compliance  with  the 
contract  of  sale;  3.  That  evidence  offered  by  defendant  in  an 
action  for  specific  performance  to  prove  what  he  intended  to  sell 
was  properly  rejected:  Phillips  v.  Higgins,  7  Lans.  314.  A 
house  fitted  only  with  cold  water  was  advertised  in  the  news- 
papers to  be  sold  by  auction  as  fitted  with  "hot  and  cold  water," 
and  subject  to  examination  at  any  time  before  the  sale,  the 
keys,  terms,  and  further  particulars  to  be  obtained  on  applica- 
tion to  the  auctioneer.  At  the  auction  the  auctioneer  read  from 
a  paper  the  terms  of  sale;  announced  that  there  was  an  error 
in  the  advertisement,  as  the  house  was  not  fitted  with  hot  water; 
and  then  offered  the  house  for  bids,  when  it  was  bid  in  by  a 
person  who,  having  read  the  advertisement  in  the  newspapers, 
but  not  examined  the  house,  nor  applied  to  the  auctioneer,  had 
come  to  the  sale,  but  arrived  after  the  announcement.  The  auc- 
tioneer then  presented  to  the  buyer  the  paper  from  which  the 
terms  of  sale  had  been  read,  and  the  buyer  signed  it  without 
fully  reading  it.  At  the  top  of  this  paper  was  posted  a  copy  of 
the  advertisement  cut  out  of  a  newspaper,  from  which  the 
words  "hot  and''  were  erased,  but  the  buyer  did  not  notice  the 
erasure.  By  the  same  paper  the  buyer  agreed  to  comply  with 
the  conditions  of  sale,  and  to  deposit  two  hundred  dollars,  to 
be  forfeited  to  the  vendor  if  he  should  fail  so  to  comply.  After 
signing  the  paper  be  examined  the  house,  and  finding  that  it 
was  not  fitted  with  hot  water,  refused  to  take  it,  or  to  pay  the 
two  hundred  dollars,  whereupon  the  auctioneer  advertised  the 
house  for  sale  "on  the  account  of"  said  buyer,  and  sold  it  for 
thirty  dollars  more  than  the  amount  of  his  bid.  Held,  that  in 
the  absence  of  fraud  the  first  buyer  was  bound  by  his  contract. 
Held,  also,  that  the  auctioneer  might  maintain  in  his  own  name 
an  action  for  the  two  hundred  dollars  without  regard  to  the 
extent  of  his  lien  thereon,  and  without  deduction  on  account  of 
the  surplus  of  thirty  dollars  realized  at  the  second  sale:  Thomp- 
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son  v.  Kelly,  101  Mass.  291;  3  Am.  Rep.  353.  A  master  and 
commissioners  in  partition  parted  a  decedent's  land,  and  laid 
out  a  street  bounding  on  the  line  of  an  adjoining  land-holder. 
Afterwards,  but  before  the  petition  was  put  upon  record  or  the 
street  opened,  the  latter  laid  out  a  town  plat,  which  was  litho- 
graphed. It  exhibited  the  street,  with  streets  on  his  own  plat 
opening  into  it,  but  the  seller  gave  no  information  that  the  first- 
named  street  was  on  his  neighbor's  land.  He  sold  lots  at  auc- 
tion according  to  the  plat  which  was  exhibited  on  the  day  of 
sale.  The  plat  of  the  commissioners  was  afterwards  set  aside, 
and  the  6treet  vacated.  Held,  that  the  vendor  was  liable  for 
damages  to  a  vendee  of  lots  for  a  diminution  in  the  value  thereof 
caused  by  the  non-existence  of  the  vacated  street:  McCatt  v. 
Davis,  56  Pa.  St.  431;  94  Am.  Dec.  92. 

§  220.    Fictitious  Bids— "Puffers  "—Agreements  not  to 
Compete. — The  best  statement  of  the  state  of  the  English 
law  as  to  illusory  bids  and  puffing  at  auctions,  up  to 
the  year  1850,  will  be  found  in  the  preamble  of  Lord  St. 
Leonard s's  act,  passed  in  that  year.  It  recited  that "  whereas 
there  is  at  present  a  conflict  between  her  majesty's  courts 
of  law  dnd  equity  in  respect  to  the  validity  of  sales  by 
auction  of  land  where  a  puffer  has  bid,  although  no  right 
of  bidding  on  behalf  of  the  owner  was  reserved,  the  courts 
of  law  holding  that  all  such  sales  are  absolutely  illegal, 
and  the  courts  of  equity  under  some  circumstances  giv- 
ing effect  to  them,  but  even  in  courts  of  equity  the  rule 
is  unsettled."    The  statute  then  declared  invalid  sales  of 
land  by  auction  where  a  puffer  was  employed;  that  at 
sales  "without  reserve"  the  seller  nor  any  one  for  him 
should  bid;  that  at  sales  subject  to  the  right  of  the  seller 
to  bid,  it  should  be  lawful  for  the  seller  or  any  one  person 
to  bid.1    In  the  American  courts,  raising  the  price  at  an 

1 30  &  31  Vict.,  c.  48;  and  see  Jacob  ft  W.  389;  R.  v.  Marsh,  3 
Warlow  t>.  Harrison,  1  El.  &  K  Younger.  J.  331;  Meadows  v.  Tanner, 
£U9;  BexweU  v.  Christie,  1  Cowp.  20;    5  Madd.  34;  Twining  v.  Morrice,  2 

o^«^  v-  IP**16'  6  Term  ReP-  *&'>    Brown  Ch.  326;  Mason  v.  Armitage, 
vrowderr.  Austin,  3  Bing.  368;  Green    13  Ves.   25;   Fuller  t>.   Abrahams,   6 


Clark*   io  xf — 'a***  Zr   ,    »  otana  v.     o»/;  lceiy  «.  ixrew,  o  uar.  «  r.  o/i; 
5    vS    ^rl^T477'  Bowles  v'  Xt"***    Ginia*  t>.  Gilliat,  L.  R.  9  Eq.  60;  Pari 
ves.   508;  Jervoise   v.    Clarke,   1    fitt*. Jepeon,46JL J.  Com-P.  Biir.  628. 
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auction  sale  by  fictitious  bids  or  "  puffers "  is  a  fraud  on 
the  buyer,  for  which  the  sale  will  be  set  aside  on  his  ap- 
plication.1   At  a  sale  of  several  lots  at  auction,  evidence 

1  Wheeler  v.  Collier,  1  Wood.  &  M.  642.    Bat  this  shows  that,   without 

125;  Moncrieff  v.  Goldsborough,  4  Har.  such  notice,  it  is  bad  to  resort  to  them: 

&  McH.  282;  1  Am.  Dec.  407;  Trough-  Crowder  v.   Austin,  3  Bing.  3G8;    3 

ton  v.  Johnston,  2  Hayw.  328;  2  Am.  Younge  &  J.  331.     'The  act  itself  is 

Dec  626;  Steele  v.  Ellmaker,  11  Serg.  fraudulent/    says    Lord    Tenterden: 

&  R.  86;  Trust  v.  Delaplaine,  3  £.  D.  Wheeler  v.  Collier,  1  Moody  &  M.  126. 

Smith,  219;  Fisher  v.  Hersey,  17  Hun,  The  by-bidding  deceives,  and  involves 

S70;  Towle  v.  Leavitt,  23  N.  H.  360;  a  falsehood,  and  is  therefore  bad.    It 

65  Am.  Dec.  195;  Baham  v.  Bach,  13  violates,  too,  a  leading  condition  of 

La.  287;  33  Am.  Dec  561;  Hinde  v.  the  contract  of  sales  at  auction,  which 

Pendleton,  Wythe,  144;  Morehead  v,  is,  that  the  article  shall  be  knocked  off 

Hunt,  1  Dev.  Eq.  65;  Smith  v.  Green-  to  the  highest  real  bidder,  without 

lee,  2  Dev.  126;  18  Am.  Dec.  564;  Don-  puffing:  2  Kent's  Com.  538,  539.    It 

aldson    r.    McRoy,   1    Browne,    346;  does  not  answer  to  apologize  and  say 

Bank  of   Metropolis  v.   Sprague,   20  that    by-bidding   is    common.     For, 

K.  J.  Eq.  159;  Pennock's  Appeal,  14  observed    Lord    Mansfield,    'gaming, 

Pa.  St.  446;  53  Am.  Dec  561;  Bailey  stock-jobbing,  and  swindling  are  fre- 

«.  Morgan,  Busb.  352;   Whitaker  v.  quent;  but  the  law  forbids  them  all ': 

Bond,  63  N.  C.  290;  Staines  v.  Shore,  Cowp.  397.    In  Bexwell  v.  Christie, 

16  Pa.   St   200;  55  Am.   Dec.   492;  Cowp.  396,  the  pole-star  on  this  whole 

Curtis  v.  Aspinwall,  114  Mass.   187;  subject,  it  is  said:  'The  basis  of  all 

19  Am.  Rep.  332;  Peck  v.  List,  23  dealings  ought  to  be  good  faith.     So 

W.  Va.  338;  48  Am.  Bep.  398;   Mc-  more  especially  in  these  transactions, 

Donnell   v.   Sims,   6    Ired.    Eq.   278;  where  the  public  are  brought  together 

Reynolds  v.  Dechamus,  24  Tex.  174;  in  a  confidence  that  the  articles  set  up 

76  Am.  Dec  101;  Woods  v.  Hall,  1  for  sale  will  be  disposed  of  to  the 

Dev.  Eq.  411;  Martin  v.  Ranlett,  5  highest  real  bidder.'    Even  in  a  court 

Rich.  541;  Davis  v.  Petway,  3  Head,  of  law,  Lord  Kenyon  has,  with  true 

667;  75  Am.  Dec  789;  Miller  v.  Bay-  regard  to  what  is  honorable  and  just, 

nard,  2  Houst.  559;  83  Am.  Dec.  168.  said:  '  All  laws  stand  on  the  best  and 

The  owner  of  property  instructed  the  broadest  basis,  which  go  to  enforce 

auctioneer  to  take  fourteen  thousand  moral  and    social   duties':    Pasly  v. 

five  hundred  dollars  for  it.    At  the  Freeman,  3  Term  Rep.  64;  see  also 

sale    the   real   biddings   stopped   at  Bruce  v.  Ruler,  2  Man.  &  R.  3.    And 

twenty  thousand  dollars,  but  the  auc-  in  Howard  v.  Castle,  6  Term  Rep.  642, 

tioneer  by  fictitious  bids  ran  the  price  he  held  that  Lord  Mansfield's  doctrine, 

up  to  forty  thousazld  dollars,  at  which  that  all  sham  bidding  at  auctions  is  a 

it  was  knocked  down  to  F.     Held,  fraud,   was  a  doctrine  founded   'on 

that  this  was  a  fraud  upon  F.  which  the  noblest  principles  of  morality  and 

the  court  would  relieve:  Veazieu.  Wil-  justice.'    Nor  does  it  lessen  the  in- 

Hams,  8  How.  135.    In  this  case  the  jury  or  the  fraud  if  the  by -bidding  be 

court  said:    "By-bidding  or   puffing  by  the  auctioneer  himself.     He,  being 

by  the  owner,  or  caused  by  the  owner,  agent  of  the  owner,  is  equally  with 

or  ratified  by  him,  has  often  been  held  him  forbidden  by  sound  principle  to 

to  be  a  fraud,  and  avoids  the  sale:  conduct  clandestinely  and  falsely  on 

Cowp.  395;  6  B.  Mon.  630;  11  Serg.  this  subject:  Cowp.  397.     All  should 

&  R.  86;  4  Har.  &  McH.  282;  Babing-  be  fair,  —  above    board.    Indeed,   in 

ton  on  Auctions,  45;  3  Bing.  368;  2  point  of  principle,  any  fraud  by  auc- 

Gar.  ft  P.  208;  6  Term  Rep.  642;  Rex  tioneer  is  more  dangerous  than    by 

v.   Marsh,   3  Younge  &  J.   331;    11  owners  themselves.    The  sales  through 

Moore,  283.     He  may  fix  a  minimum  the  former  extend  to  many  millions 

price,  or  give  notice  of  by-bids,  and  annually,  and  are  distributed  over  the 

thus  escape  censure:  Ross  on  Sales,  whole  country,  and  the  acts  accom- 

311;  Howard  v.  Castle,  6  Term  Rep.  panying  them  are  more  confided  in  as 
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that  puffers  were  employed  to  bid  upon  some  of  the  lots 

is  admissible  to  show  that  their  bids  upon  another  lot 

honest  and  true  than  acts  or  state-  537.    Some  eases  hold,  too,  that  the 

ments  made  by  owners  themselves  in  by-bidding  will  not  vitiate,  if  real  bids 

their  own  behalf,  and  to  advance  their  besides  those  of  the  vendee  occurred 

own  interests.    Great  care  is  therefore  after:   3  Yes.   6S0L    Bat   neither  of 

proper  to    preserre  them   unsullied,  these    excuses   or   apologies    existed 

and   to  discourage  and   icpieaa  the  here.    These  by-bids  were  made  after 

smallest  deviations  in  them  from  rec-  some  trnrniand  of  dollars  had  been 

titude.     Here  the  auctioneer  virtually  offered  over  the  value  of  the  mills,  as 

said  to  his  hearers,  when  he  made  a  estimate*!  by  the  owners  themselves, 

fictitious  bid:  'I  have  been  offered  so  and  were  palpably  made   'to  screw 

much  core  for  this  property.*    But  op  *  or  enhance  the  price.     Any  other 

he  sail  it  falsely,  ana  said  it  with  a  excuses,    which    have   ever   availed, 

view  to  induce  the  hearers  to  offer  either  are  *"^-**^^  or  rest  on  a  false 

still  mere.     He  averred  it  as  a  fact,  analogy.     Thus  at  one  time  in  Eng- 

and  not  an  opinion;  and  as  a  fact  pecu-  land  duties  on  auctions  were  remitted, 

liarly  w:ihin  his  knowledge.     Now  if,  if  the  property  was  bought  in  by  the 

under  such  an  untrue  and  fraudulent  owner:  3  Yes.  Jr.  17,  621 ;  1  FonbL  Eq. 

assertion,  persons  were  persuaded  to  226.     This,  however,  was  founded  on 

give  more,  — relying,  as  thvy  had  a  the  theory  that   no  sale  had  taken 

right  to,  on  the  truth  of  what  was  place,  and  hence  no  duty  should  be 

thus  mere  within  the  personal  knowl-  paid,  rather  than  that  a  sale  under 

e  <jse  of  the  auctioneer,  and  was  pub-  such  circumstances  was*vali<L  It  there- 

/  J""1  exPresaly  alleged  by  him,  fore  strengthens  rather  than  impairs 

and  being  of  course  more  willing  to  the  view  taken  of  the  present  case.*9 

give  higher  for  what  others  had  offered  In  Staines  r.  Shore,  16  Pa.  St.  200,  55 

more,  *vho  probably  were  acquainted  Am.  Dec  493,  it  was  held  that  the  sale 

with  such  property  and  had  means  to  was  vitiated  by  the  employment  of  puf- 

pay  for  it,— they  were  imposed  on  fers,  whether  the  buyer  got  the  worth 

and  injured  by  the  falsehood.     It  is  of  his  money  or  not.     Gibson,  C.  J., 

said:  *A  naked,  willful  lie,  or  the  as-  said:  "  We  held  in  Pennock's  Appeal, 

sertion  of  a  falsehood  knowingly,  is  14  Pa.  St.  449,  53  Am.  Dec  561,  that 

certainly  evidence  of  fraud*:   2  Mfll  the  employment  of  even  a  single  puflfer 

Const.  8.     The  following  authorities  vitiates  the  sale.     In  the  present  case 

support  the  views  here  laid  down:  3  the  ruling  judge  instructed  the  jury 

lounge  &  J.33I;  Moody  *  M.  123;  2  that  if  the  horse  was  actually  worth 

n          JF-    2r;  Bcxwel1  tr.  Christie,  the  sum  to  be  paid  for  him,  the  buyer 

towp3?0;  Howard  r.  Castle,  6  Term  got  the  valne  of  his  money  and  could 

Kep^6^2;  1  Hall,  146;  1  Dev.  35;  6  not  have  been  defrauded.     The  fallacy 

^lars:*  t.  S29,  444.     Some  cases  and  of  the  principle  is  in  assuming  that 

some    reasoning  found    in  them    at-  there  is  a  standard  of  value  in3epen- 

tempt  to  sanction  a  contrary  doctrine,  dent  of  the  wishes  and  wants  of  the 

utne  by-bids  were  made  merely  to  bidders,  and  that  every  man  is  willing 

prevent  a  sacrifice  of  the  prooerty,  —  to  buy  by  it.     A  man  propose*  toseQ 

'fcJz^J?  Precaution'- bat   not  his  horse  for  a  fair  price Ttoanother, 

,  because  he  has  no  use 
does  not  choose  to  take 


86-  X^^odll'J^^V9  li  S6^' *  R»  the  risk  of  setting  less  for  him  than 

^9;   5^1^  ^feJ00^0:0-  »«g^^itna«rtainty  of  losing  his 

■till    concede    *w  ^V*^??011*  trouble  **d  the  expense  of  keeping  in 

^hen^^Sfif1^    *h,e    ^•Himfr  the  mean  time;  but  the  case  wouh!  be 

»nent  and^mW^f^^?  H"  Jad«"  Afferent  did  the  owner  make  it  worth 

-  «  to    screV^?  ^i""1^*  0ther8>  te  while  *°  P**ch«  with  a  view  to 

Price,'  in  thela^m^J6?*?™  .**•  P«>fit  on  a  resale.     What  is  the  worth 

Grant,  ^Utn^S      aV  ^li!b^k  ^  anything?    The  apothegm  of  Hudi- 

^WvS^^*1*  *««  «*swira   trulv;  «j2t  so  much 

-*  *l  463,  2  Kent's  Com,  money  as  't  wfll  bring.'    A  man  is  de- 
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were  mala  fide?    But  it  is  not  illegal  to  place  a  limit  on 

the  price   below  which  the  property  must  not  be  sold, 
and  to  withdraw  it  if  it  does  not  reach  that  figure,3 

frauded  whenever   he  is  incited  by  price  is  enhanced,  by  artifice  and  false 
artful    means   to  bid  more  than  he  pretenses.    In   the  case  at   bar  the 
otherwise  would-     He  has  a  right  to  seller  stated  in  his  advertisement  that 
buy  at  an  undervalue  where  the  ne-  'the  sale  will  be  positive.1    This  is 
cessities  of  the  owner  compel  him  to  equivalent  to  stating  that  it  would  be 
sell;  and  whenever  the  price  is  ever  so  without  reserve,  and  we  think  that 
little  enhanced  by  a  secret  contrivance  the  evidence  offered  by  the  buyer  of 
he  is  cheated.     A  sale  by  auction  pre-  by-bidding  at  the  auction  sale  Bhould 
supposes  a  sacrifice,  or  at  least  a  will-  have    been   admitted.     Though    his 
ingness  to  sell  for  what  can  be  had;  offer  was  to  show  by-bidding  upon  the 
but  should  the  vendor  stick  for  the  other  lots  embraced  in  the  sale,  and 
last  penny,  it  would  be  idle  to  set  the  not  upon  the  lots  bid  off  by  him,  the 
property  up,  because  his  price  could  principle  is  the  same.    The  sale  was 
be  as  readily  obtained  at  private  sale,  of  a  large  piece  of  land  cut  up  into 
Should  he,  however,  see  fit  to  make  small  lots.    The  sales  of  all  the  lots 
the  experiment,  his  object  could  be  were  on  the  same  day  and  were  parts 
attained  by  directing  the  auctioneer  of  the  same  transaction.    Any  artifice 
not  to  let  the  property  go  for  less  than  or  fraud  used  to  deceive  the  bidders 
his  estimate  of  its  market  value;  or  if  and  to  enhance  the  price  of  the  lots 
he  propose  to  sell  without  reservation  first  sold  would  tend  to  fix  the  appar- 
as  to  price,  let  him  openly  reserve  a  ent  value  of  all  the  lots,  and  to  mislead 
right  to  bid.    For  no  fair  purpose  is  the  judgment  of  the  real  bidders  upon 
the  employment  of  a  puffer  necessary;  the  lots  afterwards  sold.     As  the  pur- 
but  it  must  vitiate  every  sale  in  which  chase  by  the  buyer  in  this  case  was  of 
recourse  is  had  to  it,"    In  Curtis  v.  the  last  lota  sold,  it  was  competent  for 
Aspinwall,   114  Mass.   187,   19  Am.  him  to  show  that  the  seller  secretly 
Rep.  332,  the  court  say:   "There  is  procured  fictitious  bids  to  be  made 
some  diversity  in  the  decisions  as  to  upon  the  lots   previously  sold,   and 
the  circumstances  under  which   by-  that    he   was   deceived   and   misled 
bidding  will  invalidate  a  sale  at  auc-  thereby.    There  must,  therefore,  be  a 
tion.     But   it   is    clear,    both   upon  new  trial  in  both  the  suits.    If  the 
principle  and  the  weight  of  author-  buyer  succeeds  in  proving  his  allega- 
lties,  that  when  the  safe  is  advertised  tion  of  the  seller's  fraud  by  employmg 
or  stated  to  be  without  reserve,  the  bv -bidders,  the  seller  cannot  maintain 
secret  employment  by  the  seller  of  his  action  against  him,  and  he  is  en- 
puffers  or  Dy-bidders  renders  the  sale  titled  to  recover  back  the  deposit  paid 
voidable  by  the  buyer:    Phippen  v.  to   the   auctioneer."    One  who    acts 
Stickney,  3  Met.  384,  and  cases  cited;  simply  as  auctioneer  or  crier  for  an 
Towle  v.  Leavitt,  23  N.  H.  360;  55  Am.  officer,  and  in  his  presence,  at  a  sale 
Bee  195;  Veazie  v,  Williams,  8  How.  of  property  under  a  writ,  has  a  right 
134;  Thornett  v.  Haines,  15  Mees.  &  to  bid  at  the  sale;  but  if  the  crier  was 
W.   367.    The  offer  of   property  at  himself  conducting  the  sale,  then  he 
auction,  without  reserve,  is  an  im-  would  have  no  such  right:  Swires  v. 
plied  guaranty  that  it  is  to  be  sold  to  Brotherline,  41  Pa.  St.  135;  80  Am. 
the  highest  bidder,  and  each  bidder  Dec.  601. 

has  the  right  to  assume  that  all  pre-  1  Terkes  v.  Wilson,  81*  Pa.  St.  9. 

vioua  bids  are  genuine.    Hie  seller  in  ■  Towle  v.  Leavitt,  23  N.  H.  360; 

substance  so  assures  him,  and  the  se-  55  Am.  Dec.  195;  Wolfe  v.  Lyster,  1 

cret  employment  by  the  Beller  of  an  Hall,  146;  Hazul  v.  Dunham,  1  Hall, 

agent  to  make  fictitious  bids  is  equiv-  655;  Williams  v.  Poor,  3  Cranch  C.  0. 

alent  to  a  false  representation  by  him  221;  Steele  v.  Ellmaker,  11  Serg.  &  R. 

as  to  a  matter  in  which  he  is  bound  to  86.    In  Baham  v.  Bach,  13  La.  287, 

speak  the  truth  and  act  in  good  faith.  33  Am.  Pec.  561,  it  was  said:  "  In  the 

The  real  bidder  is  deceived,  and  the  case  of  Corryolles  v.  Mossy,  2  La.  504, 
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nor  to  make  fictitious  bids,  or  employ  a  person  to 
do  so,  for  the  sole  purpose  of  preventing  a  sacrifice 
of  the  property  offered  for  sale.1  A  sale  where  ficti- 
tious bids  have  been  made,  or  "puffers"  employed,  will 
not  be  set  aside  where  the  purchaser  has  acquiesced 
for  a  time,  and  the  price  is  not,  after  all,  exorbitant,*  or 
the  purchaser  after  knowledge  of  the  fact  confirms  the 
sale.*  As  soon  as  the  purchaser  finds  out  that  there  has 
been  by-bidding,  he  must  make  his  election  to  rescind  or 
abide  by  the  contract.  Thus  where,  at  a  sale  by  auction 
of  land  (sold  as  containing  a  gold  mine),  a  by-bidder 
was  secretly  employed  by  the  vendors  to  run  up  the  land, 
and  the  vendees  did  not  bring  their  bill  for  a  rescission  of 
the  contract  until  twelve  months  or  more  after  they  had 
knowledge  of  that  fact,  and  in  the  mean  time,  or  a  portion 
thereof,  continued  to  work  and  explore  the  land,  it  was 
held  that  this  was  too  long  a  delay  in  notifying  the  ven- 
dors of  their  wish  to  annul  the  contract.4  The  purchaser 
must  return  the  property  when  he  discovers  the  fraud.* 
A  by-bidder  who,  by  agreement  with  the  owner,  runs  up 

the  supreme  court  of  this  state  held  nolds  v.  Dechanras,  24  Tex.  174;  76 

that  an  owner  might  withdraw  his  Am.  Dec.  101;  Steele  ».  Eflmaker,  11 

property  before  the  highest  bid  was  Serg.  &  R.  86;  Millar  v.  Campbell,  3 

accepted  by  the  auctioneer.     But  this  A.  K.  Marsh.  626;  Lee  v.  Lee,  19  Ma 

fives  th»  owner  no  right  to  bid,  unless  420;  Davis  v.  Petway,  3  Head,  667; 

e  publicly  reserves  to  himself  that  75  Am.  Dec  789;  Miller  9.  Baynard, 

right;  still  less  can  he  bid  through  the  2  Honst  559;  83  Am.  Dec  168. 

auctioneer.     The  duty  of  the  auction-  *  Backenstoss  v.  Stabler,  33  Pa.  St. 

eer  is  to  sell  the  property,  and  to  re-  251;  75  Am.  Dec  592;  Latham  v.  Mor- 

ceive  the  bids  offered,  not  to  make  row,  6  B.    Man.   630;   Tomlinsan  9. 

a  J?  *  V*  do  not  ceD8fm  ^e  con-  Savage,  6  Ired.   Eq.   430.     See  Me- 

cluct  of  the  auctioneer  in  this  instance,  Dowell  v.  Simma,  Bnsb.  Eq.   130;  57 

Decade  we  are  aware  it  is  the  general  Am.  Dec  595,  where  the  setting  aside 

usage  to  conduct  sales  at  auction  in  of  the  sale  on  the  ground  of  by- bidding 

this  manner;  but  it  is  a  usage  which  was  not  asked  for  a  year  and  a ThaH 

we  can  neither  justify  nor  recognise  after  its  discovery. 

Snniu-        °1Stration  of  jn8tice-     "  »  *  Backenstoss  r.  Stabler,  33  Pa.  St. 

2l  £  ?l?i?D?nt  *°  PubUc  PoUcy.  251;  75  Am.  Dec  592. 

eriVV  i^T"**  Whi°h  ou«ht  to  'McDowell  v.   Simms,   Basb,    Eq. 

toex  ^ Tn I chjpeo?le  ^  *  riS**  130;  57  Am.  Dec  595\                      ^ 

edlv£ :^rtr .  ?f  P^Perty  avow-  *  Staines  v.  Shore,  16  Pa.  St  200; 

*\v^rp^eh^h^iiblddep-"  K    Am.    Dec    4^;      McDowell    * 

kins.H^tvT^ca^;^:  ^ms,  Bnsb.  Eq.  130;  57  Am.  Dec 
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the   property  at  an  auction,  and  it  is  knocked  down  to 
him,  may  hold  the  property  against  such  owner.1 

Combinations  and  agreements  between  parties  not  to 
bid  against  each  other  at  a  public  auction  sale  are  illegal.2 
An  agreement  between  two  persons,  who  desire  to  pur- 
chase articles  at  a  sale,  that  they  will  not  bid  against 
each  other,  but  that  one  shall  purchase  them  and  divide 
them,  is  illegal  and  void.8  Where  two  persons  are  bid- 
ding as  agents  for  a  third,  an  agreement  between  them 
that  one  shall  not  bid  does  not  vitiate  the  sale.4  So  an 
agreement  of  several  to  unite  and  bid  for  their  joint 
benefit  is  not  illegal  if  honest.5  So  an  attempt  to  prevent 
bidding  is  not  effectual  unless  successful.6  An  associa- 
tion formed  for  the  purpose  of  bidding  at  an  auction  sale 
is  lawful,  and  may  become  the  purchaser,  unless  formed 
for  the  purpose  of  preventing  competition.7     So  where 

1  Troughton  v.  Johnston,  2  Hayw.  &  S.  122;  Piatt  v.  Oliver,  1  McLean, 

328;  2  Am.  Dec  628.  301;  Hunt  v.  Elliott,  80  Ind.  253;  41 

1  Jones  v.  Caswell,  3  Johns.  Cas.  29;  Am.  Rep.  794;  Switzer  v.  Skiles,  8  111. 

2  Am.  Dec  134;  Hook  v.  Turner,  22  529;  44  Am.  Dec.  723. 
Mo.  333;  Thompson  v.  Davies,  13  Johns.        6  Haynes  v.  Crutchfield,  7  Ala.  189; 

112;  Brisbane  v.  Adams,  3  N.  Y.  130;  Buckley  v.  Briggs,  30  Mo.  452. 
Towle  v.  Leavitt,  23  N.  H.  360;  55  Am.        7  Smith  v.  Greenlee,  2  Dev.  126;  18 

Dec  195;  Gardiner  v.  Morse,  25  Me.  Am.  Dec.  564;  Kearney  v.  Taylor,  15 

140;  Troup  v.  Sherwood,  4  Johns.  Ch.  How.  494,  Mr.  JuBtice  Kelson  saying: 

228;  Gulickv.  Ward,  ION.  J.  L.  87;  18  "There  are  some  cases  deriving  their 

Am.  Dec.  389;  Slingluff  v.  Eckel,  24  principles  from  the  severe  doctrines  of 

Pa.  St.  472;  Dick  v.  Lindsay,  2  Grant  Bexwell  v.  Christie,  Cowp.  396,  and 

Cas.  431;  Loydv.  Malone,  23  HI.  43;  Howard  v.  Castle,  6  Term  Rep.  642, 

74  Am.  Dec.    179;  Hook  v.  Turner,  to  be  found  in  books  of  high  authority 

22  Miss.   333;  Goode  v.    Hawkins,  2  in  this  country,  that  would  carry  us 

Dev.  Eq.  393;  Dudley  v.  Little,  2  Ohio,  the  length  of  avoiding  this  sale,  sim- 

604;  15  Am.  Dec.  575;   Hamilton  v.  ply  on  the  ground  of  this  association 

Hamilton,2  Rich.  Eq.  355;  46  Am.  Dec.  having  been  formed  for  the  purpose  of 

58;  Carrinffton  v.  Caller,  2  Stew.  175;  bidding  off  the  premises,  for  the  reason 

Piatt  v.  Oliver,  1  McLean,  295;  and  that  all  such  associations  tend  to  pre- 

cannot  be  ratified:  Wheeler  p.  "Wheeler,  vent  competition,  and  thereby  to  a 

5  Lanfl.  355.  sacrifice  of  the  property:  3  Johns.  Cas. 

1  Doolin  v.   Ward,  6   Johns.    194;  29;  6  Johns.   194;  8  Johns.  444;   13 

Wooton  v.  Hinkle,  20  Mo.  290;  Loyd  Johns.  112;  2  Ham.  505;  10  N.  J.  L. 

v.  Malone,  23  111.  43;  74  Am.  Dec.  179;  87;  2  Kent's  Com.  539;  1  Story's  Eq. 

Wilbur  v.  How,  8  Johns.  444;  Martin  Jur.,  sec.  293.     Later  cases,  however, 

v.  Ranlett,  5  Rich.  541;  57  Am.  Dec.  have  qualified  this  doctrine  by  taking  a 

770;  Hawley  v.  Cramer,  4  Cow.  718.  more  practical  view  of  the  subject  and 

4  Allen  v.  Stenhanus,  18  Tex.  658.  principles  involved,  and  have  placed 

6  James  v.  Fulcrod,  5  Tenn.  512;  55  it  upon  ground  more  advantageous  to 

Am.  Dec-  743;  Goode  v.  Hawkins,  2  all  persons  interested  in  the  property, 

Dot.  Eq.  397;  Smull  v.  Jones,  6  Watts,  while  at  the  same  time  affording  all 
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the  intention  of  such  an  agreement  is  to  permit  the  par- 
ties to  obtain  small  quantities  of  the  property  which  they 

desire,  the  lot  offered  being  larger  than  any  one  of  them 
desires  or  is  able  to  purchase,  there  is  no  illegality  in  it.1 

proper  protection  against  combinations  poses  of  its  original  erection;  and  the 
to  prevent  competition:  2  Dev.  126;  3  capital  necessity  far  its  successful  en- 
Met.  384;  25  Me.  140;  2  Tread.  Const,  joyment  must  be  equal  not  only  to 
821;  3  Ves.  625;  12Ves.477;  11  Serg.  purchase  the  structures,  eatablish- 
&  R.  86.  It  is  true  that  in  every  menta,  or  works,  but  sufficient  to  em- 
association  formed  to  bid  at  the  sale,  ploy  them  for  the  usee  and  purposes 
and  who  appoint  one  of  their  number  tor  which  they  were  originally  do- 
to  bid  in  behalf  of  the  company,  there  signed.  These  observations  are  snffi- 
is  an  agreement,  express  or  implied,  dent  to  show  that  the  doctrine  which 
that  no  other  member  will  participate  would  prohibit  associations  of  Individ- 
in  the  bidding;  and  hence,  in  one  nab  to  Did  at  the  legal  public  sales  of 
sense,  it  may  be  said  to  have  the  effect  property,  as  preventing  competition, 
to  prevent  competition.  But  it  by  no  however  specious  in  theory,  is  too 
means  necessarily  follows  that  if  the  narrow  and  limited  for  the  practical 
association  had  not  been  formed,  and  business  of  life,  and  would  oftentimes 
each  member  left  to  bid  on  his  own  ac-  lead  inevitably  to  the  evil  consequences 
count,  that  the  competition  at  the  sale  it  was  intended  to  avoid.  Instead  of 
would  be  as  strong  and  efficient  as  it  encouraging  competition,  it  would  de- 
would  by  reason  of  the  joint  bid  for  the  stroyit.  And  sales,  in  many  instances, 
benefit  and  upon  the  responsibility  of  could  be  effected  only  after  a  sacrifice 
alL  The  property  at  stake  might  be  be-  of  the  value,  until  reduced  within  the 
yond  the  means  of  the  individual,  or  reach  of  the  means  of  the  individual 
might  absorb  more  of  them  than  he  bidders.  We  must,  therefore,  look 
would  desire  to  invest  in  the  article,  or  beyond  the  mere  fact  of  an  association 
be  of  a  description  that  a  mere  capital-  of  persons  formed  for  the  purpose  of 
ist,  without  practical  men  as  associates,  bidding  at  this  sale,  as  it  may  be  not 
would  not  wish  to  encumber  himself  only  unobjectionable,  but  oftentimes 
with.  Much  of  the  property  of  the  meritorious,  if  not  necessary,  and  ex- 
country  is  in  the  hands  of  incorporated  amine  into  the  object  and  purposes  of 
or  joint-stock  companies;  the  business  it,  and  if,  upon  such  examination,  it  is 
in  which  they  are  engaged  being  of  a  found  that  the  object  and  purpose 
magnitude  requiring  an  outlay  ofcapi-  are  not  to  prevent  competition,  out 
tal  that  can  be  met  only  by  associated  to  enable,  or  as  an  inducement  to, 
wealth.  Railroads,  canals,  ship-chan-  the  persons  composing  it  to  partici- 
nels,  manufacturing  establishments,  pate  in  the  biddings,  the  sale  should 
the  erection  of  towns,  and  improve-  be  upheld;  otherwise,  if  for  the  pur- 
xnent  of  harbors  are  but  a  few  of  the  pose  of  shutting  out  the  competition, 
instances  of  private  enterprise  illus-  and  depressing  the  sale,  so  as  to  ob- 
trating  the  truth  of  our  remark.  It  is  tain  the  property  at  a  sacrifice.  Each 
apparent  that  if,  for  any  cause,  any  case  must  depend  upon  its  own  cir- 
one  of  these,  or  of  similar  masses  of  cumstances." 

property,  should  be  brought  to  the  l  Smith  v.   Greenlee,  2  Dev.    126; 

stake,  competition  at  the  sales  could  18  Am.  Dec  564;  Switser  v.  Skiles,  8 

be  maintained  only  by  the  bidders  EL  529;  44  Am.  Dec  723;  Small  v. 

representing  similar  companies,  or  as-  Jones,  1  Watts  &  S.  129;  Jenkins  v. 

eociations  of  individuals  of  competent  Frink,  30  CaL  686;  89  Am.  Dec  134; 

means.     Property  of  this  description  National  Bank  v.  Sprague,  20  N.  J. 

cannot  be  divided,  or  separated  into  Eq.  159;  Phippen  v.  Stickney,  3  Met. 

fragments  and  parcels,  so  as  to  brine  388,  the  court  saying:  "  It  seems  to  us, 

the  sale  within  the  means  of  individual  after  some  consideration  of  this  qnes- 

bidders.     The  value  consists  in  its  en-  tion,  and  an  examination  of  the  ad- 

tirety,  and  in  the  use  of  it  for  the  pur-  judged  cases  bearing  upon  it,  that  we 
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An  agreement  by  a  guardian  or  administrator  to  offer 
the  real  estate  of  his  ward  or  intestate  for  sale  by  auction, 
and  to  sell  it  to  a  person  at  an  agreed  price,  provided  no 
higher  sum  is  bid,  is  not  invalid.1  A  sale  under  process 
of  law,  by  auction,  cannot  be  set  aside  for  mere  inade- 
quacy of  price:  fraud  also  must  be  shown.3  In  an 
action  against  a  married  woman  for  breach  of  a  written 
agreement  for  the  purchase  of  land  sold  to  her  by  auction, 
parol  evidence  that  the  plaintiff  requested  her  to  bid  on 
the  property  as  an  under-bidder,  and  told  her  that  she 
would  not  be  bound  to  take  the  property,  but  might,  if 
her  husband  desired;  and  that  she  did  not  read  the  agree- 

cannot  judicially  declare  that  every  in  auction  sales.  We  are  therefore  of 
contract  between  two  or  more  indi-  opinion  that  an  agreement  between  A 
vidu&ls,  in  which  it  may  be  stipulated  and  B,  that  A  will  permit  B  to  become 
that  one  is  to  be  the  purchaser  for  the  the  purchaser  of  certain  property 
joint  benefit  of  himself  and  another,  about  to  be  offered  at  sale  at  public 
and  that  the  other  is  not  to  interfere  auction,  and  that  A  shall  participate 
with  his  bidding,  shall,  when  at-  with  B  in  the  benefits  of  the  purchase, 
tempted  to  be  enforced  for  the  benefit  will  or  will  not  be  fraudulent  as  the 
of  tne  associates,  be  held  void  as  a  circumstances  of  the  case  show  inno- 
fraud  upon  the  rights  of  the  vendor,  cence  of  intention  or  a  fraudulent  pur- 
and  as  against  public  policy,  merely  pose  in  making  such  agreement;  that 
because  he  who  seeks  to  enforce  the  where  such  arrangement  is  made  for 
contract  may  have  been  thereby  in-  the  purpose  and  with  the  view  of  pro- 
duced to  abstain  from  bidding.  Cases  venting  fair  competition,  and  by  rea- 
may  readily  be  imagined,  and  indeed,  son  of  want  of  bidders  to  depress  the 
are  of  frequent  occurrence  in  sales  of  price  of  the  article  offered  for  sale  be- 
large  magnitude,  where  two  or  more  low  the  fair  market  value,  it  will  be 
persons  do  thus  unite,  and  are  thereby  illegal,  and  may  be  avoided  as  between 
enabled  to  become  purchasers,  when  the  parties  as  a  fraud  upon  the  rights 
neither  of  them  could  otherwise  have  of  the  vendor.  But,  on  the  other  hand, 
participated  in  the  bidding.  By  such  if  the  arrangement  is  entered  into  for 
an  association  as  is  just  supposed,  the  no  such  fraudulent  purpose,  but  for 
interest  of  the  vendor,  as  weU  as  that  the  mutual  convenience  of  the  parties, 
of  the  vendees,  would  be  directly  ad-  as  with  the  view  of  enabling  them  to 
▼anced.  The  extent  to  which  the  become  purchasers,  each  being  de- 
doctrine  of  invalidating  such  contracts  sirous  of  purchasing  a  part  of  the 
can  be  safely  carried  would  rather  property  offered  for  sale,  and  not  an 
to  embrace  within  the  rule  all  entire  lot,  or  induced  by  any  other 
of  fraudulent  acts,  and  all  com-  reasonable  and  honest  purpose,  such 


binations  having  for  their  object  to  agreement  will  be  valid  and  binding. 

stifle  fair  competition  at  the  biddings,  l  A  liter  if  the  agreement  is  to  sell 

with  the  design  of  becoming  the  pur-  at  a  fixed  price,   disregarding  other 

chasers  at  a  price  less  than  the  fair  bids:  Hunt  v.  Frost,  4  Cush.  54. 

value  of  the  property.    Beyond  this  a  White  v.  Damon,  7  Ves.  Jr.  34; 

the  application  or  the  principle  con-  Burrows  v.  Locke,  10  Ves.  Jr.   474; 

tended  for  may  be  found  productive  Livingston  v.  Byrne,  11   Johns.  555; 

of    mischief,   and   an   unwarrantable  Den  v.  Zellers,  7  N.  J.  L.  153;  Stock- 

mterference  with  the  course  of  business  dale  v.  Yongue,  Rice  Eq.  3. 
Vol.  L— 25 
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ment  or  know  its  contents  when  she  signed  it,  does  not 
show  any  fraud  practiced  on  third  persons,  or  any  illegal 
contract  between  the  plaintiff  and  defendant,  and  is  ad- 
missible to  control  her  written  agreement.1 

Illustrations.  —  A  parcel  of  land  owned  by  a  company  to 
which  A  and  B  both  belonged  was  sold  at  auction  to  A,  and 
part  of  the  price  was  paid  by  him  to  B,  and  a  bond  and  mort- 
gage given  for  the  remainder.  On  a  bill  filed  by  A,  alleging 
that  the  sale  was  fraudulent,  on  the  ground  that  there  had  been 
under-bidding  on  behalf  of  B,  to  inflate  the  price  of  the  prop- 
erty, held,  that  as  A  was  one  of  the  owners  of  the  land,  there 
could  have  been  no  under-bidding  without  his  own  authority; 
and  that  he  should  have  proved  that  it  was  done  by  a  secret 
contrivance,  without  his  knowledge:  Small  v.  Boudinot,  9  N.  J. 
Eq.  381.  A  party  at  an  auction  sale  of  slaves  was  known  to  in- 
tend purchasing  certain  slaves  who  had  been  for  many  years  in 
his  family,  and  to  whom  he  had  supposed  he  had  a  good  title, 
at  any  price,  and  a  by-bidder  was  employed,  by  reason  of  which 
the  plaintiff  bought  the  slaves  at  an  enormous  price.  Held,  that 
the  plaintiff  was  entitled  to  relief  against  Buch  illegal  by-bid- 
ding, and  that  he  should  have  the  slaves  at  a  fair  price,  to  be 
determined  by  commissioners:  Hinde  v.  Pendleton,  Wythe, 
144.  Where  an  auctioneer  used  fraud  to  enhance  the  price  of 
property  sold  at  auction,  held,  that  in  an  equity  suit  by  the  pur- 
chaser for  relief  against  the  sale,  it  was  not  necessary  to  make 
the  auctioneer  a  party.  Veazie  v.  Williams,  8  How.  134.  A 
piece  of  land  was  advertised  for  sale.  Two  adjoining  land- 
owners were  desirous  of  purchasing  it;  they  agreed  that  one 
alone  should  attend  the  sale,  and  purchase,  if  it  should  be  sold, 
for  a  sum  not  exceeding  a  sum  named.  If  the  land  was  pur- 
chased, terms  were  arranged,  and  it  was  to  be  divided  between 
them.  Held,  that  the  agreement  between  the  purchasers  was 
not  contrary  to  equity,  and  that  it  did  not  vitiate  the  contract: 
In  re  Carew,  26  Beav.  187;  28  L.  J.  Ch.  218:  Galion  v.  Emus*, 
8  Jur.  507;  13  L.  J.  Ch.  388. 

§  221.  The  Auctioneer's  Compensation. — The  general 
rules  as  to  the  compensation  of  agents2  apply  to  the  com- 
pensation of  the  auctioneer;  e.  g.,  that  the  amount  of  his 
compensation  is  fixed  in  a  particular  case  by  what  others 
in  the  business  doing  the  same  work  are  accustomed  to 

1  Fkucott  *  Cwrier.  109  Man.  79.  'SeePartL.  Agency. 
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receive;1  that  he  is  entitled  to  be  reimbursed  his  expenses 
and  disbursements,8  and  such  damages  as  he  has  sustained 
in  executing  his  commission;8  that  he  is  not  entitled  to 
compensation  where  he  has  been  guilty  of  negligence  or 
fraud.4  The  rule  is  well  established  that  where  an  auc- 
tioneer intrusted  with  the  sale  of  an  estate  is  the  causa 
causans  of  the  sale  (as  by  advertising  and  putting  up  the 
estate  for  sale  by  auction,  which  the  purchaser  afterward 
attended),  he  is  entitled  to  his  commission,  even  though 
before  the  actual  sale  the  vendor  withdrew  the  property 
from  sale  by  him.6  Where  the  conditions  of  an  auction 
sale  expressly  stipulate  that  an  auctioneer's  fees  of  a 
special  sum  shall  be  paid  to  the  auctioneer  on  the  day  of 
sale,  he  may  sue  the  purchaser  in  his  own  name  to  re- 
cover such  sum;  but  his  right  to  recover  will  depend  on 
the  validity  of  the  contract  to  purchase  as  between  buyer 
and  seller.®  One  representing  himself  to  be  the  owner  of 
real  estate,  who  employs  an  auctioneer  to  sell  the  same 
under  an  agreement  that  in  event  of  a  sale  the  auctioneer 
shall  receive  for  his  services  a  percentage  on  the  amount 
bid,  cannot,  after  a  sale  by  the  auctioneer,  avoid  paying 
him  for  his  services  because  the  purchaser  refuses  to  take 
the  property,  owing  to  a  real  or  alleged  defect  in  the  title.7 
Where  he  sells  a  number  of  lots  for  one  owner  severally, 
he  is  entitled  to  a  distinct  commission  upon  each  sale.8 
Under  the  New  York  statute  prohibiting  an  auctioneer 
from  demanding  more  than  two  and  one  half  per  cent 
commission  "unless  by  a  previous  agreement  in  writing 
between  him  and  the  owner,"  the  agreement  is  sufficient 

1  See  Part  I.,  Agency.  °  Green  v.  Bartlett,  14  Com.  B.,  N. 

»Id.;   Robinson  v.  Green,  3  Met  S.f  681;  32  L.  J.   Com.   P.   261;   11 

159.  Week.  Rep.  834;  8  L.  J.,  N.  S.,  503. 

s  Id. ;  Russell  v.  Miner,  5  Lans.  537.        8  Johnson  v.  Buck,  35  N.  J.  L.  338; 

4  Id.     If  an  auctioneer  employed  to  10  Am.  Rep.  243. 
sell  an  estate  is  guilty  of  negligence,        7  Middleton  v.  Findla,  25  Cal.  76. 
whereby  the  sale  becomes  nugatory,        8  Wells  v.  Day,  124  Mass.  38.     Un- 

he  is  not  entitled  to  recover  any  com-  less,  of  course,  he  contracted  with  the 

pensation  for  his  services  from  the  owner  for  an  entire  sum  for  the  whole 

vendor:  Denew  v.  DavereU,  3  Camp,  service:  Robinson  v.   Green,   3  Met. 

451.  159. 
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if  signed  by  the  owner,  though  not  signed  by  the  auction- 
eer.1 The  statute  of  New  York  which  fixes  the  amount 
of  an  auctioneer's  fees,  in  the  absence  of  an  agreement  in 
writing,  refers  only  to  his  services  as  auctioneer.  He  is 
entitled,  in  addition,  to  h»  disbursements  and  expenses) 
and  reasonable  compensation  for  extraordinary  services 
beyond  the  mere  selling  in  public  to  the  highest  bidder.3 
He  is  not  entitled  to  commissions  on  a  bid  not  complied 
with,3  nor  has  he  a  right  to  charge  a  fee  for  an  adjourn- 
ment of  a  sale;4  nor  can  he  recover  commissions  on  sales 
made  where  he  has  no  license  to  sell.6 

Illustrations. — A  lease  of  real  estate  for  fifteen  yearef  was 
sold  by  auction.  The  written  terms  of  the  lease  were  "the 
lessee  will  pay  the  auctioneer  his  fee  of  $10  per  year,  being 
$150  in  cash,  this  day."  At  the  foot  of  these  terms  was  a  writ- 
ing signed  by  the  purchaser  at  the  time  of  the  sale,  stating  that 
he  had  leased  the  real  estate  at  a  certain  sum  per  annum,  and 
agreed  to  comply  with  the  above  terms.  The  lease  was  made 
and  accepted  by  the  purchaser.  Held,  that  the  auctioneer 
might  maintain  an  action  in  his  own  name  for  the  fees:  Mutter 
v.  Maxwell,  2  Bosw.  355. 

1  Carpenter  v.  Le  Count,  93  N.  Y.  *  Girardey  v.  Stone,  24  La.  Ann.  286; 

562.  Cochran  v.  Johnson,  2  McCord,  21. 

a  Russell  v.  Miner,  5  Lana.  537;  61  *  Ward  v.  James,  8  Hun,  526. 

Barb.  534.  'Robinson*  Green,  3 Met  159. 


I 
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§  222.    Different  Classes  of  Brokers  and  Authority. — 

A  broker  is  an  agent  employed  to  make  bargains  and 
contracts  between  other  persons  in  matters  of  trade  or 
commerce.1  The  business  must  relate  to  property  or 
money.  An  agent  who  negotiates  a  personal  contract  for 
work  and  labor  is  not  a  broker.2  A  broker  is  a  mere  ne- 
gotiator between  the  parties;  he  is  not  intrusted  with  the 
possession  of  the  property,  and  is  not  authorized  to  buy  or 
sell  in  his  own  name.9  A  salaried  agent  who  does  not  act 
for  a  fee  or  rate  per  cent  is  not  a  broker.4  Of  the  differ- 
ent classes  of  brokers  may  be  mentioned,  as  the  most 
frequent,  bill-brokers,  stock-brokers,  ship  and  insurance 
brokers,  pawn-brokers,  real  estate  brokers,  and  brokers 
simply  so  called,  i.  e.,  those  who  negotiate  sales  of  goods 


receives  a  commission  for  so  doing,  as,  *  Milford  v.  Hughes,  16  Mees.  &  W. 

for  instance,  a  stock-broker  ":  Pott  v.  174.     But  see  Scott  v.  Cousins,  L.  R. 

Turner,  6  Bing.  706,  per  Tindal,  C.  J.;  4  Com.  P.  177;  Ex  parte  Cooke,  L.  R. 

Higgins  *.  Moore,  34  N.  Y.  417.    See  4  Ch.  Div.  123. 

cases  cited  in  Lawson's  Concordance,  *  Baring  v.  Corrie,  2  Barn.  &  Aid. 

tit   Broker;   Portland  v.   O'Neill,   1  137;     Hinckley    v.    Arey,    27    Me. 

Or.  218;  Holt  v.  Green,  73  Pa.  St.  198;  362. 

13  Am.  Rep.    737.      An   unlicensed  *  Portland  v.  O'Neill,  1  Or.  218. 
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and  merchandise  of  different  kinds.  Bill-brokers  pro- 
pose and  conclude  bargains  between  merchants  and  others 
in  matters  of  bills  and  exchange;  in  other  words,  they 
negotiate  the  purchase  and  sale  of  negotiable  paper;  also 
called  exchange  brokers  when  they  deal  in  foreign  bills 
of  exchange;  Insurance  Brokers  are  those  who  effect 
insurance  for  their  employers,  and  act  as  middle-men 
between  the  insurer  and  insured;  Merchandise  Brokers 
resemble  factors,  except  that  they  do  not  have  the  posses- 
sion or  control  of  the  goods  as  factors  do;  Pawn-brokers 
are  lenders  of  money  in  small  sums  on  the  security  of 
personal  property  left  with  them  in  pawn  or  pledge,  and 
they  receive  a  higher  rate  of  interest  than  is  usually  al- 
lowed for  the  use  of  money;  Real  Estate  Brokers  are 
those  who  negotiate  between  the  buyer  and  seller  of  real 
property,  either  finding  a  purchaser  for  one  desirous  to  sell, 
or  vice  versa;  they  also  manage  estates,  lease  or  let  property, 
collect  rents,  and  negotiate  loans  on  bond  and  mortgage; 
Ship-brokers  attend  to  the  freighting  of  ships,  and  to 
their  sale  and  transfer;  Stock-brokers  are  those  whose 
business  it  is  to  purchase  or  ^ell,  on  their  client's  order 
or  request,  the  shares  of  stock  of  railroad  companies  and 
other  corporations,  and  the  bonds  of  such  companies,  or 
of  governments,  either  national,  state,  or  municipal. 
They  use  their  own  money  (except  that  a  "margin"  or 
percentage  of  the  price  is  required  from  the  purchaser  to 
secure  the  broker  against  loss  by  sudden  fluctuation  of 
the  market),  and  buy  in  their  own  names,  in  which  re- 
spect they  differ  from  other  classes  of  brokers. 

A  bill-broker  cannot  be  held  liable  for  bills  sold  by  him 
wfiich  turn  out  to  be  worthless;1  he  is  not  answerable  either 
for  the  insolvency  of  a  purchaser.1     Being  intrusted  with 

l  Buddecke   v.   Alexander,   20  La.  real  estate,  for  loss  of  a  loan  negotiated 
^Pl  ^J5"  ky  the  broker  upon  a  mortgage  -which 
Buddecke   v.   Alexander,   20  La.  proved  insufficient  security  m  conse- 
Ann.  663.     In  an  Illinois  case  a  loan-  quence  of  prior  encumbrances:  Ship- 
broker  was  held  liable  to  a  lender  on  herd  v.  Field,  70  111.  43a 
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the  possession  of  the  bills,  he  may  receive  payment  of 
the  purchase-money.1  But  a  bill-broker  who  sells  a  note 
without  disclosing  his  principal,  which  turns  out  to  be 
forged,  is  liable  for  the  sum  paid  by  the  purchaser,  even 
though  he  has  paid  it  over  to  his  principal.2  A  bill- 
broker  is  not  a  person  known  to  the  law  with  certain  du- 
ties, but  his  employment  is  one  which  depends  entirely 
upon  the  course  of  dealing;  his  duties  may  vary  in  differ- 
ent parts  of  the  country,  and  their  extent  is  a  question  of 
fact  to  be  determined  by  the  usage  and  course  of  dealing  in 
the  particular  place.3  Note-brokers  are  liable  as  principals 
to  persons  dealing  with  them,  and  knowing  them  to  be 
engaged  in  such  agency,  where  it  does  not  otherwise  ap- 
pear that  they  are  acting  as  agents,  or  if  they  are,  that 
they  disclosed  the  name  of  their  principal,  or  that  credit 
was  given  to  the  principal.4  An  insurance  broker  has 
authority  to  adjust  losses,  and  to  receive  payment  of 
them;5  to  abandon  in  case  of  a  loss;6  to  arbitrate  a  dis- 
puted loss;7  to  make  the  contract  of  insurance  in  his  own 
name  and  sue  upon  it.8    But  an  insurance  broker,  em- 

1  Lentilhon  v.  Vorwerck,  Hill  &  D.  Am.  Dec.  446;  Herrick  v.  Whitney, 

443.  15  Johns.   240;    Shaver  v.   Ehle,    16 

'Morrison  v.  Carrie,  4  Duer,   79;  Johns.  201;  Murray  v.  Judah,  6  Cow. 
Canal  Bank  v.  Bank  of  Albany,  1  Hill,  484;  Canal  Bank  v.  Bank  of  Albany, 
2OT;  Bell*.  Cafferty,  21  Ind.  411;  Du-  1  Hill,  287.     It  is  so  held  in  Rhode 
mont  v.  Williamson,  18  Ohio  St.  515;  Island:  Aldrich  v.  Jackson,  5  R.  I. 
98  Am.  Dec.  186;  see  note  in  50  Am.  218;  also  in  Vermont:  Thrall  v.  New- 
Dec.    606;     Merriam   v.   Walcott,    3  ell,  19  Vt.  202;  47  Am.  Dec.  682."    As 
Allen,  258,  80  Am.  Dec.  69,  where  it  is  to  the  rights,  duties,  and  liabilities  of  a 
■aid:  "The first  question  presented  by  bill-broker,  in  cases  depending  upon 
this  case  is,  whether  a  person  who  pur-  particular  facts,  see  Arnold  v.  Clark, 
chases  a  note  of  a  broker  for  cash,  and  1    Sand.   491;    Clark   v.    Merchants 
takes  the   note  by  delivery,  can  re-  Bank,  1  Sand.  498. 
cover  back  the  money  paid,   if  the  *  Foster  v.  Pearson,  1  Cromp.  M.  & 
maker's   signature  turns    out    to  be  R.  849;  5  Tyrw.  255. 
forged.    The  text-books  state  the  law  *  Thompson  v.  McCullough,  31  Mo. 
to  be,  that  he  can  recover  it  back  on  224;  77  Am.  Dec.  644. 
the  ground  of  an  implied  warranty  6  Richardson  v.  Anderson,  1  Camp, 
that  the  note  is  in  reality  what  it  pur-  43;    note    Bousfield   v.   Cress  well,   2 
ports  to  be:    Bayley  on    Bills,    148;  Camp.  545. 

Chitty  on  Bills,   10th  Am.  ed.,  245.  6  Chesapeake  Ins.  Co.  v.  Stark,  6 

The  English  cases  are  referred  to  in  Cranch,  268. 

these  treatises.     The  recent  case  of  7  Goodson  v.  Brooke,  4  Camp.  163. 

Gurney  v.  Womersley,  4  EL  &  B.  132,  8  Baring  v.  Corrie,  2  Barn.  &  Aid. 

asserts  the  same  doctrine.    It  has  been  137;  Rogers  v.  Traders'  Ins.   Co.,  6 

repeatedly    so    held    in   New  York:  Paige,  583.     See   Freeman  v.  Fulton 

Markle  v.  Hatfield,  2  Johns.  455;  3  Ins.  Co.,  14  Abb.  Pr.  398. 
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ployed  by  the  insurer,  has  no  authority  to  pay  losses  to 
the  insured  on  behalf  of  the  insurer.1    A  real  estate  broker 
has  ordinarily  power  only  to  find  a  purchaser  or  negotiate 
a  purchase,  and  not  to  sign  a  contract.8    But  he  may  be 
given  power  by  parol  to  make  a  contract  within  the  stat- 
ute of  frauds,3  but  not  a  deed.4    His  agency  ceases  when 
the  transaction  is  concluded.6    A  stock-broker  who  pur- 
chases stock  on  an  order  from  a  customer  must  hold  it  a 
reasonable  time,  and  not  sell  without  notice  to  him;6  he 
is  entitled  to  recover  from   his  customer  what   he   has 
paid,7  but  he  has  no  right  to  buy  in  stock  to  cover  a  sale.* 
A  stock-broker,  a  member  of  an  exchange,  is  authorized 
to  purchase  according  to  the  usages  of  the  board.9    The 
engagement  of  a  stock-broker,  under  an  agreement  with  a 
customer  to  buy  and  carry  stock,  is  not  to  procure  and 
furnish  stock  when  required,  but  to  purchase  and  hold  the 
number  of  shares  ordered,  subject  to  the  payment  of  the 
purchase  price.10    A  broker  who  disposes  of  bank  stock 
for   another   is   the   agent  of  both   the  owner   and   the 
purchaser."     Stock-brokers  cannot  revoke  their  general 
agreement  to  buy,  hold,  and  sell  stocks  for  a  commission 
without  notice,  and  if  they  do  so  revoke,  they  are  liable 
for  damages  sustained  by  their  employers  by  reason  of 
such  revocation.13    Where  a  speculator  in  stocks  is  in  debt 
to  his  broker  for  advances,  and  is  in  poor  credit,  the 

1  Bell  v.  Auldjo,  4  Dong.  48.  •  White  v.  Smith,  54  N.  Y.  522.    Ai 

Kutenbcrg  v.  Main,  47  CaL  213;  to  the  duties  of  a  stock-broker,  when 

IS*  W  Sxtevenf  •  S5  N.  Y.  Sup.  Ct.  he  is  entitled  to  his  commissions,  and 

i2s    £  ?rntworJlV-  Luther.  21  Barb,  the  rights  of  his  employer  as  to  notice, 

145;  Myr.  HoWd,  40  Cal.  240;  6  see  Durant  v.   Burt,    98  Mass.    161; 

M^lr^P^C17;    Ryon    *   M<*>«e,   2  Nourse  v.  Prime,  4  Johns.  Ch.   490; 

Tp7*  V'            „  .  Brass  v.  Worth,  40  Barb.  648;  Sterling 

Prin*h^rg  £•  Ma%  i7  9^  213*  ••  Jwdon,  48  Barb.  459;  KnowltonT? 

VBlo^d  ^d,m.*  **  »?£>•  21.  Fitch,  48  Barb.  593. 

»  \V.:lbn.  1   rC  i      *  ■«.  '5  Am*  I*06-  811.    See  note  in  75  Am. 

•  RW/t£w     &'  6  *"£  }&  Dec-  313-316,  aa  to  the  rights,  dntiea, 

41  N  Y  &,].2o(l?,,rkla,B  »•  J«*»,        «•  Twaaag  v.  Hart,  68  N.  Y.  425. 

618;  23  Aw  'iWm  Dnk%  **  N' Y"    »;  6  Am.  Dec.  417. 
'  IWt  r.  »£t,  98  W  161.  H  V«*   *  ^^  *  W  *''  " 
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broker  may  refuse  to  obey  an  order  to  sell  and  convert  the 
proceeds  into  other  stocks  thought  by  him  less  safe,  and, 
even  though  such  stocks  go  up  afterwards,  the  broker  is 
not  liable  to  his  principal  for  refusing  to  obey  his  order.1 

§  223.  What  Authority  Implied  to  Brokers  Generally. 
— A  broker  in  general  has  an  implied  authority  to  sign 
the  bought  and  sold  notes  and  bind  both  parties;2  or  to 
sell  by  sample  or  with  warranty,8  if  such  be  the  custom 
as  to  the  thing  sold;4  to  bind  his  principal  to  any  price  at 
which  he  buys  or  sells;6  to  guarantee  the  payment  of  a 
security  sold;6  to  adjust  a  policy;7  to  pledge  stock  which 
he  has  bought  for  his  principal  with  money  advanced  by 
himself.8  When  a  contract  for  the  purchase  or  sale  of 
shares  has  been  entered  into  between  individuals  through 
their  respective  brokers,  or  with  the  intervention,  as  pur- 
chasers or  sellers,  of  jobbers,  members  of  the  stock  ex- 
change, the  lawful  usages  and  rules  of  the  stock  exchange 
are  incorporated  into  and  become  part  and  parcel  of  all 
such  contracts,  and  the  rights  and  liabilities  of  individu- 
als, parties  to  any  such  contracts,  are  determined  by  the 
operation  upon  the  contracts  of  these  rules  and  usages.8 

1  Janes  v.  Gallagher,  3  Utah,  54.  T  Richardson  v.  Anderson,  1  Camp. 

*  Saladin  v.  Mitchell,  45  111.  79;  43;  note  Hartford  Ins.  Co.  v.  Smith,  3 
Coddington  v.  Goddard,  16  Gray,  436;    CoL  422. 

Parton  v.  Crofts,  16  Com.  R,  N.  S.,  11.  8  Wood  v.  Hayes,  15  Grav,  375. 

A  broker  who  is  the  agent  of  both  •  Lawson  on  Usages  and  Customs, 

parties  in  signing    bought  and  sold  sec.  144;  Young  v.  Cole,  3  Bing.  N.  C. 

notes  is  in  all  other  respects  the  agent  724;  Child  v.  Morley,   S  Term  Rep. 

of  the  party  who  first  employed  him:  610;    Baylifie  v.  Butterworth,  1   Ex. 

Schlesinger  v.  R  R  Co.,  13  Mo.  App.  426;  Taylor  v.  Story,  2  Com.  B.,  N.  S., 

471.  175;  Sutton  v.  Tatham,  10  Ad.  &  £. 

1  Andrews  v.  Kneeland  6  Cow.  354;  27;  Greaves  v.  Legg,   11   Ex.  642;  2 

Boorman  v.  Jenkins,  12  Wend.  566;  Hurl.  &  N.  210;  Evans  on  Agency,  a 

27  Am.  Dec.  158;  Waring  v.  Mason,  2,  sec.  2;  Robinson  v.  Mollett,  L.  R 

18  Wend.  425.  7  H.  L.  802;  Maxted  v.  Paine,  L.  R.  4 

*  Upton  v.  Suffolk  Co.  Mills,  11  Ex.  210;  Taylor  t>.  Stray,  2  Com.  B., 
Cush.  586;  59  Am.  Dec.  163;  Smith  v.  N.  S.,  175;  Smith  v.  Lindo,  5  Com.  B., 
Tracy,  36  N.  Y.  79;  Brady  v.  Todd,  9  N.  S.,  587;  Pidgeon  v.  Burslem,  3  Ex. 
Com.  R,  N.  S.,  592.  465;   Rosewarne  v.  Billing,   15  Com. 

1  Wilkinson  v.  Churchill,  114  Mass.  B.,  N.  S.,  316;  Jesaopp  v.  Lutwyche, 

184.  10  Ex.  614;  Knight  r.  Chambers,  15 

9  Frevall  v.  Fitch,  5  Whart.  325;  34  Com.  B.  562;  Beeston  v.  Beeston,  1  L. 

Am.  Dec  558.  R.  Ex.  Div.  13;  Bowring  v.  Shepherd, 
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♦ 

Illustrations. — B,  a  broker,  advised  A  to  sell  certain  un- 
registered bonds,  and  buy  certain  other  bonds.  A,  in  reply,  by 
letter,  said:  "I  am  most  anxious  to  get  my  money  in  registered 
bonds,"  authorized  B  to  sell  the  bonds  then  held  by  B  for  him, 
"and  invest  the  amount  in  the  best  paying  and  surest  bonds 
that  you  know  of.  ....  As  these  bonds  are  all  I  possess,  I  am 
naturally  always  anxious  about  them,  for  the  reason  that  if  lost 
or  stolen  I  could  recover  nothing.  You  will  please  invest  the 
results  of  the  sale  in  the  I.  bonds  (the  ones  recommended),  or 
any  sure  road.    I  want  registered  bonds,  of  which  I  will  have 

no  trouble  in  drawing  the  interest I  shall  feel  under 

many  obligations  if  you  will  kindly  make  such  sale  and  pur- 
chases of  bonds  as  your  good  sense  dictates."  It  was  agreed 
that  the  bonds  referred  to  by  B  were  first-mortgage  bonds.  B 
in  fact  bought  some  first-mortgage  and  some  second-mortgage 
bonds,  all  of  which  were  unregistered.  Held,  that  if  he  acted 
in  good  faith,  it  was  within  the  scope  of  the  authority  conferred 
upon  him  by  the  letter  of  A:  Matthews  v.  Fuller,  123  Mass.  446. 

§  224.  What  Authority  not  Implied  to  Brokers  Gen- 
erally.— A  broker  has  no  implied  authority  to  buy  and 
sell  in  his  own  name,1  or  on  credit;2  to  receive  pay- 
ment,8 unless  the  principal  has  clothed  the  broker  with 
the  possession  or  the  apparent  title  of  the  things  sold;4 

L.  R.  6  Q.  B.  309;  Grissell  t>.  Bristowe,        *  Clarke  v.  Meigs,   10  Bosw.  337; 

L.  R.  4  Com.  B.  36;  Coles  t;.  Bristowe,  Bassett  v.  Lederer,  1  Hun,  274;  Len- 

L.  R.  4  Ch.  3;  Duncan  v.  Hill,  L.  R.  tilhont*.  Vowerck,  Hill  &  D.  443;  Mc- 

?£  V?5*  L.  R  8  Ex.  242.  Neil  v.  Tenth  Nat  Bank,  46  N.  Y. 

Gallup  v.  Lederer,    1   Hun,   282;  326,  where  it  is  said:  "  The  true  point 

teanam   v.    Duckwall,    8    Bush,   12;  of  inquiry  in  this  case  is,  whether  the 

Saladm  v.  Mitchell,  46  111.  79;  Baring  plaintiff  did  confer  upon  his  brokers 

v.  ^orrie,  2  Barn.  &  Aid.  143.  such  an  apparent  title  to  or  power  of 

a-  tISt  e«on  Vm  ^arnewellf  1  Younge  disposition  over  the  shares  in  question 

?n    £rV  ??°rman  «■  Brown,  3  Q.  B.  as  will  thus  estop  him  from  asserting 

oil;  Wiltshire y.  Sims,  1  Camp.  258.  his  own  title,  as  against  parties  who 

Bassett  v.  Lederer,    1   Hun,  274;  took  bona  tide  through  the  brokers. 

Uiggins   v.    Moore,    34   N.   Y.  417;  Simply  intrusting  the  possession  of  a 

JLvans  v.  Wain,  71  Pa,  St.  69;  Bar-  chattel    to    another,   as    depositary, 

mg  v.  Come,   2  Barn.   &  Aid.  137;  pledgee,  or  other  bailee,  or  even  un- 

^utler  v.   Dorman,  68  Mo.   298;   30  der  a  conditional  executory  contract  of 

£vvp,iiriAD?abI^  **  Kres8»  ^  »  clearl7  insufficient  to  preclude 

nla  «  tvJ I    ;i?^m"«ReP-  602J  Sei"  the  "^  owner  from  reclaiming  his 

I  Ru.lrlT1^3^^  St.  613;  Morris  property,  in  case  of  an  unauthorised 

I'  S  ^  w  ^  %**>***<»  ^P^ou  of  it  by  the  person  so  in- 

WrEht  ki  *  ^e2f.  %.,  ^^  *  t™ted:  Ballard  v.  Burgett,  40  N.  Y. 

«  Si1  ^^L8*^  Co.  314.    'The  mere  possession  of  chattels, 

s  acquired,  if  there 
of  property,  or  au- 
thority to  wUy  from  the  true  owner,  will 
not  enable  the   possessor  to  give  a 
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to  delegate  his  authority;1  to  rescind  the  sale;2  to  submit 
disputes  to  arbitration;3  to  act  for  both  parties,4  except  to 
sign  a  contract  within  the  statute  of  frauds;5  to  sell  to 
himself.6    A  broker  who  has  bought  stock  for  another 
with  money  advanced  by  himself,  and  holds  it  in  his 
own  name,  may,  so  long  as  he  has  not  been  paid  or  ten- 
dered the  amount  of  his  advances,  pledge  it  as  a  security 
for  his  own  debt  to  a  third  person,  without  making  him- 
self liable  to  an  action  by  his  employer.7    The  order  of  a 
customer  to  a  broker  to  buy  stock  "  on  a  sixty-days'  buy- 
er's option"  does  not  authorize  the  broker  to  buy  the 
stock  himself,  and  hold  it  on  his  customer's  account  for 
sixty  days.8    An  authority  to  a  broker  to  buy  and  load 
upon  a  vessel  a  cargo  of  produce  does  not,  by  implica- 
tion, and  in  the  absence  of  any  sufficient  custom,  give  to 
the  agent  the  power  to  borrow,  upon  the  credit  of  the 
principal,  the  money  with  which  to  make  the  purchase.9 
Evidence  that  a  parcel  of  land  has  doubled  in  value  from 
May  1, 1871,  to  May  1, 1872,  has  no  tendency  to  prove 
that  a  broker  was  not,  in  October,  1871,  given  authority 
under  which  he  could,  on  May  20,  1872,  sell  the  land 
for  the  smaller  value.10    If  a  broker  contracts,  under  the 

good  title':  Per  Denio,  J.,  in  Covill  *  See  ante,  Chapter  VI.,  Delegation 
r.  Hill,  4  Denio,  323.  But  if  the  of  Authority;  Henderson  t>.  Barn  wall, 
owner  intrusts  to  another  not  merely  1  Younge  &  J.  357;  Locke's  Appeal,  72 
the  possession  of  the  property,  but  Pa.  St.  491;  13  Am.  Rep.  716;  Cock- 
alto  written  evidence,  over  his  own  ran  v.  Irlam,  2  Maule  &  S.  301. 
signature,  of  title  thereto,  and  of  an  *  Saladin  v.  Mitchell,  45  111.  79. 
unconditional  power  of  disposition  *  Ingraham  v.  Whitmore,  75  111. 
over  it,  the  case  is  vastly  different.  24. 

There  can  be  no  occasion  for  the  de-  *  See  post  as  to  broker's  compensa- 

livery  of  such  documents,  unless  it  is  tion. 

intended  that  they  shall  be  used,  6  Evans  v.  Wain,  71  Pa.  St.  69; 
either  at  the  pleasure  of  depositary,  Hinckley  v.  Arey,  27  Me.  362;  Cod- 
er under  contingencies  to  arise.  If  dington  v.  Goddard,  16  Gray,  442. 
the  conditions  upon  which  this  appar-  6  Tower  v.  O'Neil,  66  Pa.  St.  332; 
rent  right  of  Control  is  to  be  exercised  Solomons  v.  Pender,  34  L.  J.,  N.  8., 
are  not  expressed  on  the  face  of  the  95. 

instrument,  but  remain  in  confidence  7  Wood  t;.  Hayes,  15  Gray,  375. 

between  the  owner  and  the  deposi-  *  Pickering  v.  Demerritt,  100  Mass. 

tary,  the  case  cannot  be  distinguished  416. 

in  principle  from  that  of  au  agent  who  9  Bank  of  the  State  v.  Bugbee,  1 

receives  secret  instructions  qualifying  Abb.  App.  86. 

or  restricting  an  apparently  absolute  10  Wilkinson  v.  Churchill,  114  Mass. 

power."  184. 
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rules  of  the  board  of  trade,  for  future  deliveries  of  pork 
and  lard  for  his  principal,  and  then  cancels  the  contract 
without  authority,  he  cannot  retain  the  margins  ad- 
vanced.1 A  broker  cannot  sell  out  cotton  before  the  ma- 
turity of  his  principal's  contract,  merely  because  the  latter 
does  not  comply  with  a  demand  for  more  margin,  and  re- 
cover from  the  principal  for  the  loss  sustained  by  the 
sale;  at  least,  in  the  absence  of  proof  of  knowledge  on  the 
principal's  part  of  a  custom  so  authorizing.8 

Illustrations. — A  broker  makes  a  contract  for  A  to  sell  and 
deliver  to  B  a  certain  quantity  of  wheat,  at  any  time,  during  a 
year  named,  which  A  may  6elect,  at  a  fixed  price,  and  agrees 
that  if,  by  a  rise  in  the  price  of  wheat,  more  margin  shall  be 
required,  he  will  not  sell  the  wheat,  but  will  draw  upon  A  for 
such  an  amount  as  is  necessary  to  carry  the  wheat  Held,  that 
the  broker  has  no  right  to  close  the  contract  without  drawing 
upon  A,  although  A  at  the  time  is  out  of  the  state,  and  has 
made  no  provision  for  the  payment  of  the  draft,  of  which  fact 
the  broker  has  knowledge:  Foote  v.  Smithy  136  Mass.  92. 

§  225.  Broker's  Authority  a  Limited  One — His  Duties 
and  Liabilities. — A  broker,  from  the  very  nature  of  his 
employment,  has  only  a  limited  authority.  When  he  ap- 
plies to  a  vendor  to  negotiate  a  sale,  he  is  not  his  agent 
He  does  not  become  so  until  the  vendor  enters  into  the 
agreement  of  sale.  It  is  from  this  agreement  that  he  de- 
rives his  authority,  and  it  must  necessarily  be  limited  by 
its  terms  and  conditions.  He  is  then  the  special  agent  of 
the  vendor  to  act  in  conformity  with  the  contract  to 
which  his  principal  has  agreed,  but  no  further,  and  he 
cannot  be  regarded  as  his  agent,  unless  he  complies  with 
the  terms  of  his  special  authority  as  derived  from  the 
contract.  In  short,  a  broker  is  authorized  to  sign  only 
that  contract  into  which  the  vendor  has  entered,  not  an- 
other and  different  contract.  If  he  omits  to  include  in 
the  memorandum  special  exceptions  and  conditions  to 

n  McCfew*  98  FfcL  Rep.        *BUkemore  «,  Heyman,   23  Fed. 
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the  bargain,  he  signs  a  contract  which  he  has  no  author- 
ity to  make,  and  the  party  relying  upon  it  must  fail,  be- 
cause it  is  shown  that  the  broker  was  not  the  agent  of 
the  vendor  to  make  the  contract.1     The  principal  may 
give  the  agent  a  more  extensive  power  than  that  of  a 
mere  broker,  and  if  he  does,  his  acts  will  be  enforced  by 
the  court.2    He  must  obey  his  principal's  orders.*    If  the 
orders  are  ambiguous,  he  may  adopt  that  construction 
which  he  bona  fide  believes  to  be  the  correct  one.4    It  is  the 
duty  of  the  broker  to  keep  accounts  of  his  dealings  with 
his  principal.6    A  broker  is  a  mere  "  go-between,"  and  is 
not  liable  for  a  premium  of  insurance,  unless  he  acts  un- 
der a  del  credere  commission.6    A  contract  for  the  pur- 
chase of  stocks  to  be  delivered  within  a  specified  time, 
made  by  a  broker  in  pursuance  of  an  order  of  a  customer 
who  deposits  with  the  broker  a  part  of  the  price  of  the 
stocks  as  a  "  margin,"  and  who  is  to  pay  or  receive  any 
difference  between  the  contract  price   and  the  market 
price  of  the  stocks  on  the  day  the  contract  matures,  if 
closed  by  the  broker,  is  not  illegal.7    When  a  stock-broker 
fills  an  order  for  the  purchase  of  stocks,  and  his  principal 
makes  default,  and  he  thereupon  resells  the  stocks  at  .a 
loss,  it  is  necessary  for  him,  in  order  that  he  may  recover 
the  amount  of  such  loss  from  his  principal,  to  show  that 
the  stock  was  actually  purchased  by  himself,  or  by  an 
agent  under  his  direction,  at  its  fair  market  price,  on  the 
day  of  purchase,  and  that  he  actually  paid  the  purchase- 
money  therefor;  that  he  notified  his  principal  of  the  pur- 
chase, and  requested  him  to  receive  the  stock  and  pay  the 

1  Bigelow,  G.  J.,  in  Coddington  v.  contract:  Cothram  v.  Ellis,   107  111. 

Goddtfd,  16  Gray,  436.  413. 

1  Rutenberg  v.  Main,  47  Cal.  213.  *  Ireland  v.  Livingston,  LR.5H. 

'Kesbitt  v.   Helser,   49   Mo.   383;  L.  Cas.  395;    Bessent  t>.   Harris,   63 

Clark  v.  Camming,  77  Ga.  64;  4  Am.  N.  G.  642. 

8t  Rep.  72.     A  broker  purchasing  6  Clark  v.   Moody,   17    Mass.   146; 

grain  for  future  delivery  in  his  own  Haas  v.  Damon,  9  Iowa,  689. 

**me,  for  a  customer,  is  bound  to  obey  *  Touro  v.  Cassin,  1  Nott  &  McG. 

the  fetter's  orders  to  sell,  or  to  termi-  173;  9  Am.  Dec.  680. 

lute  the  agency  by  transferring  the  T  Jones  v.  Ames,  136  Mass.  431* 
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price  paid  for  it  with  reasonable  commissions;  that  at 
the  time  of  this  notice,  he  was  in  condition  to  deliver  the 
stock,  by  having  the  stock  or  other  proper  indicia  of  title 
actually  in  hand,  or  in  the  hands  of  his  agent;  that,  on 
the  failure  of  the  principal  to  receive  the  stock,  he,  after  a 
reasonable  time,  and  notice  to  that  effect  to  the  principal, 
directed  it  to  be  sold;  and  that  it  was  sold  by  his  agent, 
either  at  public  sale  in  market  overt,  or  at  a  sale  publicly 
and  fairly  made  at  the  stock  exchange  or  a  stock  board,  or 
a  board  of  brokers  where  such  stocks  are  usually  sold,  at 
a  fair  market  value,  on  the  day  of  sale.1 

Illustrations. — A  manufacturer  in  the  interior  of  Massa- 
chusetts gave  an  order  to  brokers  in  Boston:  "Send  me  twenty- 
five  bags  saltpeter  at  your  earliest  convenience."  The  order 
could  not  be  filled  in  Boston  at  that  time,  and  the  brokers 
bought  the  saltpeter  in  New  York,  directing  it  to  be  delivered 
there  to  a  common  carrier  for  transportation,  consigned  to  them- 
selves to  a  town  near  the  factory,  and  advised  their  employer 
of  what  they  had  done  by  a  letter,  to  which  he  made  no  reply. 
They  had  bought  like  merchandise  for  him  before  on  similar 
orders,  but  always  in  Boston,  and  had  forwarded  it  to  him  from 
Boston.  But  the  merchant  from  whom  they  bought  the  saltpeter 
had  no  knowledge  of  this  course  of  dealing.  He  delivered  it  to 
the  carrier  as  he  was  directed,  and  it  was  lost  in  course  of  trans- 
portation. On  being  advised  of  the  loss,  the  manufacturer  de- 
nied the  brokers1  authority  to  make  the  purchase  in  New  York. 
Held,  that  the  merchant  might  recover  from  the  manufacturer 
the  price  of  the  saltpeter:  Foster  v.  Rockwell,  104  Mass.  167. 
During  the  war  of  1861-1865,  the  plaintiff  requested  a  broker, 
who  had  funds  in  his  hands  belonging  to  plaintiff,  to  invest  in 
certain  bonds.  A  small  amount  was  invested,  when  the  bonds 
began  to  advance  in  price  with  great  rapidity,  and  the  broker 
did  not  invest  the  balance.  He  wrote  to  the  plaintiff  frequently, 
asking  instructions,  but  received  no  reply.  The  money,  which 
was  confederate  treasury  notes,  remained  in  the  broker's  hands 
until,  at  the  close  of  the  war,  it  became  worthless.  Held,  that 
he  was  not  liable  to  plaintiff  for  the  loss:  Bernard  v.  Maury,  20 
Gratt.  434.  A  employed  a  broker  to  purchase  certain  shares  of 
stock  upon  a  margin,  and  to  carry  them  for  him.  The  broker 
reported  that  he  had  made  the  purchase.  On  a  decline  in  value, 
A  instructed  the  broker  to  sell  the  shares;  the  broker  afterwards 

1  RcNenstock  v.  Tonney,  32McL  169;  3  Am.  Rep.  125. 
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reported  that  he  had  done  bo,  and  A  paid  him  the  difference 
between  the  purchase  price  and  the  sale  price,  together  with 
interest  and  commissions.  Held,  that  if  no  purchase  or  sale 
was  in  fact  made,  and  the  broker  simply  assumed  the  contract 
himself,  A  was  entitled  to  recover  from  the  broker  the  money 
paid  him,  unless  he  made  the  payment  with  knowledge  of  the 
facts:  Todd  v.  Bishop,  136  Mass.  386.  The  owner  of  land  em- 
ploys a  broker  to  sell  it,  and  the  broker  employs  an  agent  in  the 
place  where  the  land  is,  and  the  broker  honestly  believes  an  offer 
made  by  the  agent  to  be  a  good  one,  and  so  states  to  the  owner, 
who  accepts  the  offer  in  reliance  on  what  is  told  him.  Held, 
that  the  broker  is  not  liable  if  the  offer  turns  out  to  be  a  poor 
one,  he  having  used  reasonable  care  in  the  matter:  Barnard  v. 
Coffin,  138  Mass.  37. 

§  226.  Broker^  Compensation. — A  broker's  compen- 
sation in  a  particular  case  is  ascertained  by  the  amount 
usually  paid  brokers  for  such  services.1  To  entitle  the 
broker  to  his  commission  on  the  sale  of  property,  he  must 
show  an  employment.2  A  real  estate  broker  cannot  claim 
compensation  for  introducing  vendor  and  vendee,  unless 
his  character  was  known  at  the  time.8  He  is  not  entitled 
to  his  commission  for  the  purchase  of  an  estate  until  a 
contract  for  the  purchase,  binding  upon  all  parties,  is 
executed,  or  until  the  title  is  actually  transferred.4  If  he 
undertakes  to  find  a  purchaser  for  some  town  lots  within 
a  "short  time,"  he  becomes  entitled  to  commissions  if  he 
finds  a  purchaser  in  two  weeks,  although  during  the  time 
the  price  enhances,  the  broker  not  having  been  notified 
by  his  principal  of  a  withdrawal  or  of  a  change  of  terms.6 

1  Rockman  v.  Bergholz,  38  N.  J.  L.  sufficient    contract    of    employment: 

631;  Sinclair  v.  Galland,  8  Daly,  508;  Long  v.  Herr,  10  Col.    380.     "Com- 

Glenn  v.  Salter,  50  Ga.  170.  mission "  means  a  compensation  for 

*  Sttssdorf  v.  Schmidt,  55  N.  Y.  320;  services  in  making  a  safe:  Wooley  v. 

Pierce  v.  Thomas,  4  E.  D.  Smith,  354;  Jones.  84  Ala,  88. 

Goodspeed  v.  Robinson,  1   Hilt.  423;  9  Keener  v.  Harrod,  2  Md.  63;  56 

Keys  v.  Johnson,  68  Pa.  St.  42;  Har-  Am.   Dec.    706.      Merely    putting    a 

Sir  r.  Goodall,  10  Abb.  N.  O.  161;  62  purchaser  on  the  track  of  property  is 

ow.  Pr.  288;  Twelfth  Street  Market  not  equivalent  to  presenting  him  to 

Co.  v.  Jackson,  102  Pa.  St.  269;  Earp  the  seller  so  as  to  entitle  the  broker  to 

v.  Cummins,  54  Pa,  St  394;  93  Am.  commissions:    Sievers    v.    Griffin,    14 

Dec.  718;  Jarvis  v.  Schaefer,  105  N.  Y.  111.  App.  63. 

289.     Leaving  with  the  broker  a  de-  *  Kerfoot  v.  Steele,  113  111.  610. 

scription  of  the  property,  with  a  re-  5  Smith  v.  Fairchild,  7  Col.  510. 
quest  to  sell  on  certain  terms,  is  a 
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It  is  sufficient  that  the  sale  or  contract  was  made  through 
his  efforts  or  agency,1  even  though  the  owner  negotiates 
it  himself.2  "His  commission  is  earned  by  finding  a 
sufficient  purchaser,  ready  and  willing  to  enter  into  a 
valid  contract  for  the  purchase  upon  the  terms  fixed  by 
the  owner,  and  having  introduced  such  a  one  to  the  owner 
as  a  purchaser,  he  is  not  deprived  of  his  right  to  commis- 
sion by  the  owner  negotiating  the  contract  himself."*  A 
real  estate  broker  may  recover  his  commissions  if  he  first 
brings  the  property  to  the  purchaser's  notice,  though  he 
does  not  conduct  the  negotiation.4  So  where  two  brokers 
are  employed,  the  one  who  brings  the  minds  of  the  par- 
ties together  is  entitled  to  commissions,  though  the  other 
may  have  assisted  or  actually  negotiated  the  sale.5  Where 
two  brokers  are  employed  separately,  and  each  calls  the 
attention  of  the  same  purchaser  to  the  property,  only  the 
one  who  afterwards  succeeds  in  effecting  the  sale  is  en- 
titled to  commissions.6  An  agent  who  is  promised  a 
commission  for  finding  a  purchaser  does  not  lose  his 
right  to  it  because  another  agent  meanwhile  effects  a  sale.7 
If  an  agent  or  broker  is  the  means  ofabringing  the  parties 
together,  although  the  offer  which  is  accepted  be  made  by 
the  purchaser  to  the  principal  in  person,  and  the  agent 

1  Suasdorf  v.  Schmidt,  55  N.  Y.  321;  «  Henry,  36  N.  J.  L.  328;  Redfield  «. 

Lloyd  v.   Matthews,  61  N.   Y.  124;  Tegg,  38  N.  Y.  212;  Bell  t>.  Kaiser,  50 

Jacobs  v.  Kolff,  2  Hilt.  133;  Thomal  Mo.  150;  Lyon  t>.  Mitchell,  36  N.  Y. 

£    ,      '„5®    N'    Y-    683J    Veaae   v.  235;    Barnard  v.   Monnot,   3    Keyes, 

Parker,  72  Me.  443.  203;  Moses  v.  Bierling,  31  N.  Y.  462; 

aSussdorft>  Schmidt,  55  N.  Y.  321;  Jones  v.  Adler,  34  MdT 440;  Dnrkee  * 

Martin  v.   Silhman,   53   N.   Y.   615;  Vermont  Cent.  R.  R.  Co.,  29  Vt.  127; 

™       V'  ?£•  ,62  m-  2165  Morgan  v.  Watson    t>.     Brooks,    8     Saw.    316; 

Mason,  4  E.  1)    Smith,  636;    Chilton  Harrell  v.  Zimpleman,  66  Tex.  292; 

v.  Bntler,  IE.  D.  Smith,  160;  Tyler  Hannav.  Collins,  69  Iowa,  51;  Wilson 

i nE^i         a  %9-'  v'  Stnrgis,  71  Cal.  226;  Buckingham 

10    Am     p   *  ^^i9  H-  Y'  M1*  *  **™*>  10  <**•  *±5i    William.  * 

cLJti    i  ^SP-w481*    Sherman    v.  Leslie,  111  Ind.  70. 

Wadfe  76  £&  *¥>'  C»™d<*  *        4  Royster   t>.    Mageveney,    9    Lea, 
Waddingham,  2  Mo.  App.  551;  Grant    148. 

bri*h£  49  tSi11^  ^  Lane  *  M'  *  Smith  v.  McGovern,  65  N.  Y.  574; 

Sfl,^4  ™'>  Short  *'  **&***,  Winans  v.  Jaones,  10  Daly,  487. 

219;  Ar^'i£ete  *  Nort™*  **  Conn.  •  Drever  *Tftanch,  42  How.  Pr.  22; 

H^etT^«^  o^S'.,5  ****;«»;  Maracefia  v.  Odell,  3  Daly,  123. 

™nee  v.  Beqner,  9  Phila,  61;  Hinds  '  F<*  *  IbnaC^  Mick.  65& 
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afterwards  draws  the  writings  and  receives  the  purchase- 
money,  he  is  entitled  to  his  commissions.1    Where  a  per- 
son desiring  a  loan  makes  an  application  in  writing,  upon 
which  is  an  indorsement  authorizing  a  single   broker 
to  procure  the  loan,  and  the  broker  leaves  copies  of  such 
application  with  a  number  of  persons,  one  of  whom,  in- 
duced by  such  application,  without  the  broker's  knowl- 
edge, lends  the  money,  the  broker  is  entitled  to  his 
commissions.8    Where  the  owner  of  real  estate  employs 
several  brokers  to  effect  a  sale,  he  is  bound  to  pay  the 
one  who  does  in  fact  effect  the  sale,  and  cannot  exercise 
his  option.8    Where  a  single  broker  is  employed  to  sell 
real  property,  through  whom  a  buyer  is  introduced,  which 
is  followed  by  a  negotiation  resulting  in  a  sale,  the  owner 
and  buyer  cannot,  by  any  arrangement  between  them, 
disappoint  the  claim  of  such  agent  for  remuneration. 
But  where  several  brokers  are  openly  employed,  the  en- 
tire duty  of  the  seller  is  performed  by  remaining  neutral 
between  them,  and  he  has  the  right  to  make  the  sale  to 
a  buyer  produced  by  any  of  them,  without  being  called 
upon  to  decide  between  these  several  agents  as  to  which 
of  them  was  the  primary  cause  of  the  purchase.4    A  real 
estate  broker  cannot  recover  commissions  where  he  re- 
ports an  offer  for  property  to  his  principal,  without  stat- 
ing who  makes  it,  and  the  same  property  is  afterwards 
sold  to  another  broker,  to  whom  a  commission  is  paid, 
for  the  same  price  and  to  the  same  purchaser,  unless  it 
appears  in  evidence  that  the  seller  knew  who  the  pur- 
chaser was,  and  of  the  sale  to  him,  or  that  notice  of  these 
facts  was  given  him  by  the  plaintiff  before  the  comple- 
tion of  the  contract  with  and  payment  of  commission,  to 
the  second  broker.5    In  general,  if  a  broker  introduces  a 
purchaser,  and  such  introduction  is  the  foundation  upon 

1  Shepherd  v.  Hedden,  29  K.  J.  L.  334.  *  Vreeland  v.  Vetteriein,  33  N.  J.  L. 

'  Demckaon  v.  Qaimby,  43  N.  J.  L.  249. 

373.  >  Tinges  v.  Mode,  25  McL  480;  90 

•Eggleston  v.  Austin,  27  Kan.  245.  Am.  Deo.  73. 
Vou  L— 28 
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which  the  negotiations  are  conducted  and  the  sale  made, 
the  broker  will  be  entitled  to  his  commissions.  If,  however, 
by  special  contract  the  broker  is  not  to  receive  any  com- 
pensation unless  the  property  is  sold  at  a  stated  price,  he 
is  not  entitled  to  commissions  unless  the  property  is  sold 
at  that  price,  or  unless  he  introduces  a  purchaser  who  is 
willing  to  buy,  and  was  prevented  from  making  the  sale 
by  the  fault  of  the  principal.1  If  a  real  estate  broker 
communicate  information  regarding  property  in  his  hands 
to  one  who  reports  it  to  a  friend,  who  subsequently  pur- 
chases it  from  the  owner  directly,  the  broker  must  be 
regarded  as  the  procuring  cause  of  the  sale,  and  therefore 
entitled  to  his  commission,  even  though  he  may  have  had 
no  personal  intercourse  or  dealing  with  the  purchaser.* 
The  owner  is  not  liable  to  commissions  to  the  broker  (in 
the  absence  of  a  special  contract),  though  he  tries  to  get 
a  purchaser,  if  he  nevertheless  fails.8  A  person  may 
employ  a  broker,  and  then  independently  of  him  and 
without  his  assistance  effect  a  sale.  The  broker  in  such 
case  will  not  be  entitled  to  commissions.4     But  his  com- 

1  Schwartse  v.  Yearly,  31  Md.  270.  *  McClave  v.  Paine,  49  N.  T.  561; 

1  Lincoln  v.  McClatchie,   36  Conn.  10   Am.    Rep.    431;    Hnngerford    v. 

136.  Hicks,  39  Conn.  259;  Wylie  *.  Marine 

3  Sussdorf  v.  Schmidt,  65  N.  Y.  321;  Mat.  Bank,  61  K.  Y.  415;  Chandler 
McClave  v.  Paine,  49  N.  Y.  561;  10  v.  Sutton,  5  Daly,  112;  Bennett  «. 
Am.  Rep.  431;  Tombs  v.  Alexander,  Kidder,  5  Daly,  512;  Lane  v.  Albright, 
101  Mass.  255;  3  Am.  Rep.  350;  Gott-  49  Ind.  275;  Vreeland  r.  Vetterlein, 
schalk  r.  Jennings,  1  La.  Ann.  5;  45  33  N.  J.  L.  247;  Schwartze  v.  Yearly, 
Am.  Dec.  70,  where  it  is  said:  "The  31  Md.  270;  White  v.  Twitchings,  26 
general  rule  of  law  as  to  commissions  Hun,  503;  Stewart  v.  Murray,  92  Ind. 
is,  that  the  whole  service  or  duty  must  543;  47  Am.  Rep.  167;  Dolan  v.  Scan- 
be  performed  before  the  right  to  any  Ian,  57  CaL  261 ;  Darrow  v.  Harlow, 
commission  attaches;  for  an  agent  21  Wis.  302;  94  Am.  Dec.  541.  When 
must  complete  the  thing  required  of  a  broker  opens  negotiations,  but  fail- 
him  before  he  is  entitled  to  charge  for  ing  to  bring  the  customer  to  terms 
it ":  Rimberly  v.  Lupton,  29  Md.  512;  abandons  them,  and  the  owner  after- 
Richards  v.  Jackson,  31  Md.  250;  1  wards  sells  the  property  to  the  same 
Am.  Rep.  49;  Walker  v.  Tirrel,  101  customer,  the  broker  cannot  claim 
Mass.  257;  3  Am.  Rep.  352;  Earp  t>.  commissions:  Idpe  v.  Ludcwick,  14 
Cummins,  54  Pa.  St  394;  93  Am.  HL  App.  372.  One  who  has  put  land 
Dec.  718.  A  broker  is  not  entitled  to  into  a  broker's  hands  to  sell  may  sell 
commissions  where  he  affects  a  mere  it  himself  without  necessarily  making 
parol  contract  for  the  sale  of  land  himself  liable  to  the  broker  for  com- 
wtuch  is  repudiated  without  the  ven-  missions,  if  the  broker  had  nothing  to 
dors  fault  before  beins  reduced  to  writ-  do  with  the  sale  so  made:  Doonan  «. 
ing:  Gilchrist  v.  Marten,  86  Tenn.  583.  Ives,  73  Ga.  295.    A  broker  s  commis- 
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mission  is  earned  if  he  produce  a  purchaser  ready  and 
willing  to  take  the  property  on  the  terms  fixed  by  his 
principal,  although  through  the  latter's  act  no  sale  is 
completed.1  And  it  is  not  affected  by  a  change  made  in 
the  contract  as  to  the  terms  of  payment  between  the  buyer 
and  seller.2  So,  if  he  find  a  purchaser  who  enters  into  a 
binding  contract  with  the  principal,  but  afterwards  refuses 
to  carry  it  out.8  So  if  the  broker  is  unable  to  complete 
the  bargain,  through  the  principal  taking  it  out  of  his 

axons  are  not  defeated  by  the  failure  being  done,  his  labors  and  expense 
of  the  purchaser  to  perform  his  con-  coula  not  avail  him,  as  he  could  not 
tract,  nor  by  the  failure  of  the  vendor  coerce  a  willingness  to  pay  the  coin- 
to  compel  him  to  do  so:  Parker  v.  mission  which  the  vendor  had  agreed 
Walker,  86  Term.  566.  to  pay.  Such  a  state  of  things  could 
1  Mooney  v.  Elder,  56  N.  T.  240;  only  arise  from  an  express  understand- 
Doty  r.  Miller,  43  Barb.  529;  Cole-  ing  that  the  vendor  was  to  pay  noth- 
man  v.  Meade,  13  Bush,  358  (see  Bock-  ing,  unless  he  should  choose  to  make 
well*.  Newton,  44  Conn.  333);  Pearson  the  sale":  Kock  v.  Emmerling,  22 
9.  Mason,  120  Mass.  53;  Love  t>.  Mil-  How.  69,  per  Mr.  Justice  McLean; 
ler,  53  Ind.  294;  21  Am.  Rep.  192;  Gottschalk  v.  Jennings,  1  La.  Ann.  5; 
Lara  v.  Hill,  15  Com.  B.,  N.  S.,  45;  45  Am.  Dec.  70;  Vinton  v.  Baldwin, 
Lockwood  v.  Levick,  8  Com.  B.  603;  88  Ind.  104;  45  Am.  Rep.  447.  Ihe 
Stewart  v.  Mather,  32  Wis.  344;  Bailey  owner  of  land  who  has  agreed  to  pay 
v.  Chapman,  41  Mo.  536;  Journeay  v.  a  broker  commissions  for  finding  a 
Tallman,  40  N.  Y.  Sup.  Ct.  436;  Hart  purchaser  cannot  escape  liability  by 
v.  Hoffman,  44  How.  Pr.  168;  Hague  giving  the  land  to  a  son  pending  the 
v.  O'Connor,  41  How.  Pr.  287;  Glent-  trade,  it  being  finally  consummated 
worth  v.  Luthen,  21  Barb.  145;  Beebe  by  the  son  under  his  father's  direc- 
v.  Ranger,  35  N.  Y.  Sup.  Ct.  452;  tion:  Fox  v.  Byrnes,  52  N.  Y.  Sup. 
Bach  v.  Emerich,  35  N.  Y.  Sup.  Ct.  Ct  150. 

548;  McGavock  «•  Woodlief,  20  How.  s  Lawrence  v.  Atwood,  1  HI.  App. 
221;  Holly  v.  -Gosling,  3  E.  D.  Smith,  217;  Bash  v.  Hill,  62  HL  216;  Green 
262;  Van  Lien  t>.  Byrnes,  1  Hilt.  134;  t>.  Read,  3  Fost.  &  F.  226;  Reynolds 
Moses  v.  Bierling,  31  N.  Y.  462;  Phe-  v.  Tompkins,  23  W.  Va.  229;  Gorman 
Ian  v.  Gardner,  43  Cal.  306;  Pratt  v.  v.  Scholle,  13  Daly,  511. 
Hotchkisa,  10  111.  App.  603;  Finnerty  *  "When  the  broker  has  effected  a 
v.  Fritz,  5  Col.  174;  Fischer  v.  Bell,  bargain  and  sale  by  a  contract  which 
91  Ind.  243;  Fisk  v.  Henarie,  13  is  mutually  obligatory  on  the  vendor 
Or.  156.  "Where  the  vendor  is  satis-  and  vendee,  he  is  entitled  to  his  com- 
fied  with  the  terms  made  by  himself,  mission,  whether  his  employer  chooses 
through  the  broker  to  the  purchaser,  to  comply  with  or  enforce  the  contract 
and  no  valid  objection  can  be  stated  or  not  :  Love  v.  Miller,  53  Ind.  294; 
in  any  form  to  the  contract,  it  would  21  Am.  Rep.  192.  If  the  owner  of 
seem  to  be  clear  that  the  commis-  land  agrees  to  pay  a  broker  a  commis- 
sion of  the  agent  was  due  and  ought  sion,  not  for  finding  a  purchaser  alone, 
to  be  paid.  It  would  be  a  novel  but  for  making  an  actual  sale,  the 
principle  if  the  vendor  might  capri-  broker  cannot  claim  his  commission 
ciously  defeat  his  own  contract  with  until  the  sale  is  made:  Hyams  v.  Mil- 
his  agent,  by  refusing  to  pay  him  ler,  71  Ga.  608;  nor  on  a  contract  of 
when  he  had  done  all  he  was  oound  to  sale  which,  because  of  its  incomplete- 
do.  The  agent  might  well  undertake  ness,  cannot  be  enforced:  Bradford  v. 
to  procure  the  purchaser,  but   this  Menard,  35  Minn.  197. 
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hands,  he  is  entitled  to  a  pro  rata  commission  for  the 
work  he  has  done.1  A  broker  employed  to  sell  goods  to 
arrive  becomes  entitled  to  his  commission  by  negotiating 
a  contract  for  the  purchase  of  the  goods,  notwithstanding 
the  sale  is  never  consummated  by  reason  of  the  non- 
arrival  of  the  goods.  He  is  not  bound  to  show  a  special 
custom  existing,  which  would  entitle  him  to  brokerage 
under  such  circumstances.  He  is  entitled  to  his  compen- 
sation, because  he  has  done  all  he  agreed  to  do.1  The 
purchaser  obtained  by  the  broker  must,  however,  be  such 
a  one  as  the  vendor  is  bound  to  accept/  and  who  is  ready 
to  accede  to  the  principal's  terms;4  nor  can  the  broker 
recover  where  the  transaction  is  illegal*  A  broker  for 
the  sale  of  personal  property  cannot  recover  commissions 
until  the  sale  is  completed  *  Defects  in  the  vendor's  title 
are  irrelevant;7  the  broker  is  entitled  to  his  commissions, 
though  the  purchaser  is  relieved  from  his  purchase  by 
the  court  on  account  of  a  defect  of  title;8  or  the  vendor 
cannot  make  a  perfect  title.9 

The  broker  must  act  only  for  his  employer,  and  if  he 
is  employed  by  both,  without  the  knowledge  of  either,  he 

1  Martin  v.  Sill i man,  53  N.  T.  615;  to  a  general  agreement:  Wyckoff  r. 

Prickett  v.  Badger,  1  Com.  R,  N.  S.,  Bliss,  12  Daly,  324.    One  who  is  prom- 

296;  Dnrkee  v.  Vermont  Cent.  R.  R.  ised  compensation  if  he  will  procure 

Co.,  29  Vt  127;  Chapin  v.  Bridges,  a  purchaser  for  property  on  certain 

1 16  Mass.  105;  Turner  v.  Webster,  24  terms  cannot  claim  compensation  for 

Kan.    38;   36    Am.    Rep.    251.    One  effecting  a  sale  on  lower  terms,  he 

employed  to  find  a  customer  for  land  having,  moreover,  acted  in  part  in  the 

does  not  lose  his  right  to  a  commis-  buyer  8  interest:  Williams  r.  McGraw, 

sion  because  his  principal  refuses  to  52  Mich.  480. 

consummate  the    contract:    Goss    v.        *  Augusta  Bank  r.  Cunningham,  75 

Stevens,  32  Minn.  472.  Ga.  366.     A  broker  who  knowingly 

*  Paulsen  v.  Dallett,  2  Daly,  40.  acts  for  parties  who  make  mere  bets 

*  Coleman  r.  Meade,  13  Bosh,  358.  or  wagers  on  the  future  state  of  the 

*  Fraser  r.  Wyckoff,  63  N.  Y.  445;  market  cannot  recover  his  losses  in 
Barnard  r.  Monnot*  3  Keyes,  203;  such  transactions:  McLean  v.  Stave, 
MeOavock  r.  Woodlief,  20  How.  221;  15  Mo.  App.  317. 

Harrow  r.  Harlow,  21  Wis.  302;  9*  •  Thomas  v.  Lincoln,  71  Ind.  41. 
Am.  Dec.  541;  Havden  r.  Grillo,  26  f  Allen  «.  James,  7  Daly,  13. 
Ma  App.  2S9;  Cassady  r.  Seeley,  69  •  Smith  r.  Mooney,  14  Week.  Dig. 
Iowa,  in*;   Fbk  r.  Henarie,   13  Or.  237;  Doty  r.  Miller,  43  Barb.  529. 
1*6.     But  he  docs  not  lose  his  right  »  Knapp  r.  Wallace,  41  N.  Y.  477; 
to  his  c^mmiasK»n  merely  because  the  Holly  r.  Gosling,  3RD.  Smith,  263; 
principals  cannot  be  brought  to  terms  Gonzales  r.  Broad,  67  GaL  224;  Ham- 
on  a  particular  point*  if  they  ooma  liar.  Schulte,  34  Minn.  534. 
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has  undertaken  an  inconsistent  employment,  and  can  re- 
cover commissions  for  his  services  from  neither,1  unless  he 
is  a  mere  middle-man  to  bring  them  together;*  or  his 
double  employment  was  known  and  assented  to  by  both 
parties.*    The  intentional  concealment  from  his  principal, 

by  a  broker  employed  to  sell  real  estate,  of  important  and 

1  Rice  v.  Wood,  113  Mass.  133;  18  a  surprise  on  both  parties,  and  is  a 

Am.  Rep.  459;  Pugsley  v.  Murray,  4  breach  of  the  trust  and  confidence  in- 

E.  D.  Smith,  245;  Scnbner  v.  Collar,  tended  to  be  reposed  in  the  agent  by 

40  Mich.  375;  29  Am.  Rep.  541;  Cope-  them  respectively,  if  his  intent  to  act 
land  v.  Mercantile  Ins.  Co.,  6  Pick,  as  agent  of  both  in  the  same  transac- 
198;  Fairbrother  v.  Simmons,  5  Barn,  tion  is  concealed  from  them.  It  i3  of 
&  Aid.  333;  Siegel  v.  Gould,  7  Lans.  the  essence  of  his  contract  that  he  will 
177;  Walker  t>.  Osgood,  98  Mass.  348;  use  his  best  skill  and  judgment  to 
93  Am.  Dec.  168;  Coleman  v.  Gar-  promote  the  interest  of  his  employer, 
rignes,  18  Barb.  60;  Glentworth  v.  This  he  canoot  do  where  he  acts  for 
Lather,  21  Barb.  145;  Raisin  v.  Clark,  two  persons  whose  interests  are  essen- 

41  MdL  158;  20  Am.  Rep.  66;  Lynch  tially  adverse.  He  is  therefore  guilty 
9.  Fallon,  11  R.  I.  311;  23  Am.  Rep.  of  a  breach  of  his  contract.  Nor  is 
458;  Bennett  v.  Kidder,  5  Daly,  512;  this  all.  He  commits  a  fraud  on  his 
Bell  v.  McConnell,  37  Ohio  St.  400;  principals  in  undertaking,  without 
41  Am.  Rep.  529;  Meyer  v.  Han-  their  assent  .or  knowledge,  to  act  as 
chett,  39  Wis.  423.  In  Farnsworth  their  mutual  agent,  because  he  con- 
v.  Hemmer,  1  Allen,  494,  79  Am.  ceals  from  them  an  essential  fact,  en- 
Dec.  756,  the  rule  is  thus  stated:  tirely  within  his  own  knowledge, 
"  The  principle  on  which  rests  the  which  he  was  bound  in  the  exercise  of 
well-settled  doctrine  that  a  man  can-  good  faith  to  disclose  to  them." 

not  become  the  purchaser  of  property  2  Rupp  v.  Sampson,  16  Gray,  401;  77 

for  his  own  use  and  benefit  which  is  Am.  Dec.  416,  where  it  was  said:  "The 

intrusted  to  him  to  sell  is  equally  ap-  interests  of  buyer  and  seller  are  neces- 

plicable  when  the  same  person,  with-  sarily  adverse,  and  it  would  operate  as 

oat  the  authority  or  consent  of  the  a  surprise  on  the  confidence  of  both 

parties  interested,  undertakes  to  act  parties,  and  essentially  affect  their  re- 

as  the  agent  of  both  vendor  and  pur-  spective  interests,  if  one  person  should, 

chaser.    The  law  does  not  allow  a  man  without  their  knowledge,  act  as  the 

to  assume  relations  so  essentially  in-  agent  of  both.   But  the  plaintiff  did  not 

consistent  and  repugnant  to  each  other,  act  in  any  such  capacity.    He  was  not 

The  duty  of  an  agent  for  a  vendor  is  an  agent  to  buy  or  sell,  but  only  acted 

to  sell  the  property  at  the  highest  as  a  middle-man  to  bring  the  parties  to- 

price;  of  the  agent  of  the  purchaser  to  gether  in  order  to  enable  them  to  make 

bay  it  for  the  lowest.     These  duties  their  own  contracts.   He  stood  entirely 

are  so  utterly  irreconcilable  and  con-  indifferent  between  them,  and  held  no 

flicting  that  they  cannot  be  performed  such  relation  in  consequence  of  his 

by  the   same   person  without   great  agency  as  to  render  his  action  adverse 

danger  that  the  rights  of  one  principal  to  the  interests  of  either  party  ":  Frits 

will  be  sacrificed  to  promote  the  inter-  v.  Finnerty,  14  Am.  Law  Rev.  593;  Sie- 

eats  of  the  other,  or  that  neither  of  gel  v.  Gould,  7  Lans.  177;  Balheimerv. 

them  will  enjoy  the  benefit  of  a  dis-  Keichardt,  55  How.  Pr.  414;  Herman 

erect  and  faithful  exercise  of  the  trust  v.  Martinean,  1  Wis.  151;  60  Am.  Dec. 

reposed  in  the  agent.     As  it  cannot  be  368;  Stewart  v.  Mather.  32  Wis.  355. 

■apposed  that  a  vendor  and  purchaser  *  Rowe  v.  Stevens,  53  N.  Y.  621  %  35 

would  employ  the  same  person  to  act  N.  T.  Sup.  Ct.  189;  Siegel  v.  Gould,  7 

as  their  agent  to  buy  and  sell  the  same  Lans.  177;  Bell  v.  McConnell,  37  Ohio 

property,  it  is  clear  that  it  operates  as  St.  396;  41  Am.  Rep.  529. 
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material  facts,  will  deprive  him  of  his  right  to  a  commis- 
sion, and  this  although  there  was  no  fraudulent  purpose.1 
An  agreement  by  a  person  desiring  to  purchase  land,  to 
convey  a  part  of  it  to  the  seller's  broker,  cannot  be  enforced 
by  the  broker,  one  of  the  considerations  of  the  agreement 
being  that  he  would  put  such  person  in  communication 
with  the  seller.3  The  fact  that  the  agent  had  taken  out 
no  license  under  the  internal  revenue  laws  of  the  United 
States  will  not  affect  his  right  to  recover.8 

Illustrations.  —  Brokers'  Claims  to  Commissions  Sus- 
tained. —  A  person  seeing  by  a  card  on  a  house  that  it  was  for 
sale  went  to  the  agent  and  got  an  order  to  examine  the  place, 
but  concluded  the  price  was  too  high.  He  had  no  further 
communications  with  the  agent,  but  subsequently  renewed 
negotiations  with  a  friend  of  the  owner,  and  purchased  at  a  less 
price.  Held,  that  there  was  evidence  that  the  purchase  was 
made  through  the  agent's  intervention,  and  that  he  was  enti- 
tled to  commissions:  Mansell  v.  Clements,  L.  B.  9  C.  P.  139. 
Defendants  purchased  certain  real  estate  through  the  instru- 
mentality of  plaintiff,  who  acted  as  broker  for  the  seller.  He 
claimed  commissions,  which  they  declined  to  pay,  but  prom- 
ised him  part  of  the  profits  when  they  sold.  He  advised  as  to 
the  best  mode  of  sale,  procured  maps  of  the  property,  which  he 
displayed,  also  signs,  and  advertised  it.  A  purchaser,  attracted 
by  the  advertisements  and  signs,  opened  negotiations  with  de- 
fendants, who  notified  the  plaintiff  to  do  nothing  further,  and 
that  they  would  pay  him  a  commission  if  the  sale  was  effected. 
The  sale  was  effected.  Held,  that  plaintiff  was  entitled  to 
commissions:  Sussdorf  v.  Schmidt,  55  N.  Y.  321.  A  broker 
had  been  employed  to  procure  a  loan;  he  found  a  party  with 
the  money  ready,  who  consented  to  loan  upon  approval  of  the 
security  proposed.  Such  lender,  on  examination,  found  the 
property  encumbered,  and  refused  to  consummate  the  transac- 
tion. Held,  that  the  broker  was  entitled  to  his  commissions: 
Holly  v.  Gosling,  3  E.  D.  Smith,  262.  A  agreed  to  pay  B  a 
certain  sum  to  find  him  a  tenant  for  his  farm.  C  agreed  with 
the  same  B  to  pay  him  a  certain  sum  to  find  a  farm,  which 
he,  C,  could  hire,  and  by  the  mediation  of  B,  A  and  C  were 
brought  together,  and  consummated  a  bargain  for  the  letting 
and  hiring  of  a  farm.  Held,  that  the  fact  that  B  had  acted 
for  C  as  well  as  A  in  the  transaction  constituted  no  bar  to  a 

1  Pratt  v,  Patterson,  12  Phila.  460.  *  Buckman  v.  Berghol*  37  N.  J.  L. 

1  Smith  v.  Townaend,  109  Mosa.  500.    437. 
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recovery  by  B  of  the  amount  agreed  to  be  paid  by  A:  Herman 
v.  Martineaxi,  1  Wis.  151;  60  Am.  Dec.  368.  A  agreed  with  B 
that  if  B  would  find  anybody  that  would  trade  with  A  for  cer- 
tain land  owned  by  him,  he  would  pay  B  five  hundred  dollars. 
B  accordingly  introduced  to  A  a  person  with  whom  A  made 
a  written  agreement  for  the  sale  of  the  property.  Held,  that 
upon  the  execution  of  this  agreement  B  became  entitled  to  his 
commission,  though  the  sale  was  never  completed:  Pearson  v. 
Mason,  120  Mass.  53.  By  the  terms  of  a  contract,  a  broker  was 
to  receive  ten  per  cent  of  the  price  if  he  should  dispose  of  certain 
steamers  at  prices  and  conditions  to  be  agreed  on.  His  action 
in  the  matter  directed  the  attention  of  the  purchasers  to  the 
vessels  he  had  for  sale,  and  led  to  the  negotiations  which  re- 
sulted in  the  purchase  of  the  vessel,  but  he  did  not  actually 
mafce  the  sale  and  transfer.  Held,  that  he  was  entitled  to  his 
commission:  Lyon  v.  Mitchell,  36  N.  Y.  235;  93  Am.  Dec.  502. 
A  land  agent  advertised  a  farm  at  his  own  expense,  and  a 
neighbor,  seeing  the  advertisement,  directed  a  buyer  to  the  farm. 
Held,  that  the  sale  was  really  secured  by  the  agent:  Anderson 
v.  Cox,  16  Neb.  10.  A  broker  was  employed  to  surrender  stock 
and  interest  scrip,  and  procure  bonds  for  them,  and  in  so  doing 
expended  time  and  money.  Held,  that  it  was  to  be  presumed, 
from  the  fact  of  the  employment,  that  the  bonds  were  more 
valuable  to  the  owner  than  the  stock:  Chappell  v.  Cady,  10  Wis. 
111.  A  agreed  to  pay  to  B,  a  real  estate  broker,  a  certain  sum 
to  sell  his  mine  for  a  certain  price  within  a  certain  time.  B 
found  a  man  willing  and  ready  to  purchase,  but  A  refused  to 
sign  an  agreement  of  sale  required  by  the  purchaser,  where- 
upon the  purchaser  withdrew.  Held,  that  A's  refusal  to  sign 
the  agreement  was  equivalent  to  a  refusal  to  sell,  and  that  B 
was  entitled  to  his  commission:  Neilson  v.  Lee,  60  Cal.  555. 
An  agent  employed  to  "find  a  purchaser"  for  land  found  one 
who  said  he  would  take  the  land,  but  the  principal  had  then 
sold  to  another.  Held,  that  the  agent,  in  order  to  recover  for 
his  services,  must  show  that  his  purchaser  was  financially  re- 
sponsible: Iselin  v.  Griffith,  62  Iowa,  668.  A  gives  B  until  a 
certain  time  to  "close  out"  A's  land,  or  to  find  a  customer, 
offering  him  a  certain  sum  if  he  performs  the  service.  B  may 
recover  the  compensation  if  he  produces  the  customer  before 
that  date,  although  not  in  time  for  the  preparation  of  the  papers 
and  completion  of  the  sale  before  the  date  named:  O'Connor  v. 
Semple,  57  Wis.  243.  A  real  estate  broker,  having  contracted 
with  the  owner  of  a  farm  to  sell  it  at  a  specified  commission, 
procured  a  buyer  and  brought  him  to  the  farm.  The  latter 
objecting  to  the  quantity  of  land  offered,  the  owner  agreed  to 
reserve  a  portion  and  sell  him  only  the  remainder,  whereupon 
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the  parties  repaired  to  the  office  of  the  broker,  who  drew  up  the 
papers,  and  did  other  things  in  aid  of  the  vendor,  and  the  sale 
was  consummated.  Held,  that  the  broker  was  entitled  to  his 
commissions  on  the  land  actually  sold:  Woods  v.  Stephens,  46 
Mo.  555.  In  an  action  to  recover  a  commission  on  the  sale  of 
a  house  to  the  defendant,  there  was  evidence  that  the  plaintiff, 
who  was  not  a  real  estate  broker,  said  to  the  defendant,  who 
was  seeking  a  house,  "If  I  find  you  a  house,  you  must  pay  me 
a  commission,"  and  the  defendant  replied,  "I  would  as  soon 
pay  you  as  any  other  person'';  that  the  plaintiff  did  not  see 
the  defendant  again,  but  that,  in  consequence  of  information 
furnished  by  the  plaintiff,  a  third  person  called  on  the  defend- 
ant and  sold  him  a  house.  Held,  that  this  evidence  would 
support  a  verdict  for  the  plaintiff,  although  the  usage  of  brokers 
is,  that,  in  the  absence  of  special  agreement,  the  seller,  and  not 
the  purchaser,  pays  the  commission,  and  although  the  plaintiff 
had  not  taken  out  an  internal  revenue  license  from  the  United 
States  as  a  real  estate  agent:  Pope  v.  Beats,  108  Mass.  561.  A 
employed  B  to  find  purchasers  for  a  certain  number  of  shares 
of  stock  at  a  price  named,  and  agreed  to  pay  him  a  commission 
of  a  certain  per  cent  on  the  sale.     B  negotiated  with  C  for  the 

Eurchase  of  the  stock,  and  D  was  subsequently  consulted  with 
y  C,  and  later  by  B,  as  to  joining  in  the  purchase.  D  sug- 
gested E  as  an  associate,  and  afterwards  called  his  attention  to 
the  matter.  While  these  negotiations  for  a  sale  were  pending, 
A  informed  B  that  he  had  sold  the  stock  to  other  persons,  and 
could  not  sell  to  C  and  his  associates;  but  afterwards,  at  the 
request  of  B  and  C,  A  transferred  the  shares  to  C,  D,  and  E,  as 
a  sale  in  one  "block,"  and  at  a  lower  price  than  that  originally 
fixed  by  him,  though  B  had  nothing  to  do  with  such  reduction 
in  price.  Held,  in  an  action  by  B  against  A,  that  B  was  enti- 
tled to  recover  a  commission  on  the  shares  so  sold:  Dexter  v. 
Campbell,  137  Mass.  198.  A  bond  was  given  by  A  to  convey  a 
lot  of  land  at  a  price  named  per  square  foot.  The  bond  was 
assigned  to  B,  who  employed  G  to  find  a  purchaser  for  the  land, 
agreeing  to  pay  him  all  he  could  get  over  the  price  named  in 
the  bond.  C  sold  the  land  at  a  higher  price  to  D,  to  whom  A, 
at  the  request  of  B,  conveyed  the  land.  In  a  suit  brought  by 
C  against  B  to  recover  the  excess  over  the  price  named  in  the 
bond,  B  offered  to  show  that  C,  at  the  time  of  his  employment 
as  agent,  was  interested  in  the  land  as  owner  or  part-owner,  and 
did  not  disclose  this  fact  to  him,  and  contended  that  this  con- 
cealment was  a  fraud  upon  him.  Held,  that  the  question  of 
such  ownership  was  immaterial:  Durgin  v.  Somers,  117  Mass. 
55.  A,  a  real  estate  agent,  was  applied  to  by  B,  an  owner  of 
land,  to  sell  it  for  him.    B  gave  to  A  a  written  description  of 


409  BROKERS  AND  FACTORS.  §  226 

the  land,  and  stated  the  price  at  two  thousand  and  fifty  dollars, 
fifty  dollars  of  which  sum  was  to  be  the  perquisite  of  A  for 
effecting  a  sale.  C  obtained  from  the  agent  a  copy  of  the  de- 
scription, called  on  B,  and  asked  him  what  he  would  take  for 
the  land.  B  replied  two  thousand  dollars,  which  G  gave,  and 
received  a  conveyance.  Held,  that  the  owner  was  responsible 
to  the  agent  for  the  perquisite  of  fifty  dollars:  Alexander  v. 
Breeden,  14  B.  Mon.  125.  A  employed  B,  a  broker,  to  sell  cer- 
tain property.  B  communicated  to  him  the  name  of  C,  who 
offered  to  purchase,  but  at  a  price  less  than  A  asked.  A  re- 
jected the  offer,  and  discharged  the  broker,  but  shortly  after, 
through  another  agent,  sold  the  property  to  C  for  the  price 
originally  offered  by  C.  Held,  that  B  was  entitled  to  his  com- 
pensation as  broker:  Oottschalk  y.  Jennings,  1  La.  Ann.  5;  45 
Am.  Dec.  70.  W.  employed  C.  to  purchase  a  lot  for  him  upon 
certain  terms,  stipulating  that  the  compensation  of  the  latter 
was  to  be  deducted  from  the  purchase-money  going  to  the 
vendor,  and  was  in  no  event  to  be  paid  by  W.  Held,  that  W. 
would  be  liable,  nevertheless,  to  C  for  his  proper  fee,  in  case  of 
a  violation  of  the  contract  by  W.  in  refusing  to  take  the  prop- 
erty: Cavender  v.  Waddingham,  2  Mo.  App.  551. 

Illustrations  (Continued). — Brokers'  Claims  not  Sus- 
tained.— A  agreed  to  pay  B  fifteen  hundred  dollars,  pro- 
vided he  effected  a  sale,  or  obtained  a  customer  who  would  pay 
seventeen  thousand  five  hundred  dollars  for  the  unsold  territory 
of  certain  patents,  and  ten  per  cent  on  any  less  sum  which  A 
might  agree  to  take.  B  procured  H.  &  S.  to  eDter  into  a 
partnership  agreement  with  A  for  the  selling  of  the  patent 
rights,  the  firm  agreeing  to  pay  A  fifteen  thousand  dollars 
for  his  interest  out  of  the  profits  of  the  concern.  Held,  that  B 
could  not  recover,  as  he  had  not  procured  any  absolute  pur- 
chaser: Fraser  v.  Wyckoff,  63  N.  Y.  445.  A  broker  employed 
by  A  to  sell  his  house  effects  a  trade  by  which  A's  house  is 
bought  by  B,  who  sells  his  house  to  C,  the  purchase  price  being 
dependent  in  each  case  on  each  other,  and  the  purchase-money 
of  C,  which  is  the  same  as  that  of  B,  is  paid  directly  to  A, 
who  pays  the  broker  a  commission  for  selling  his  house.  Held, 
that  he  cannot  recover  likewise  of  C,  even  though  he  was 
employed  by  C  to  buy  a  house  for  him:  Follansbee  v.  O'Reilly, 
135  Mass.  80.  A  person  employed  a  broker  to  find  a  purchaser 
for  certain  land,  promising  that  if  he  found  one  within  a  month 
able  and  willing  to  buy  at  a  certain  figure  he  would  pay  the 
broker  a  certain  sum.  The  broker  found  a  purchaser  within 
the  month,  but  before  they  found  him  the  principal  revoked 
the  agency:  Held,  that  the  broker  could  not  recover:  Brown  v. 
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Pfoor,  38  Cal.  650.  The  defendant,  being  owner  of  three  par- 
cels of  land,  employed  plaintiff,  a  real  estate  broker,  to  nego- 
tiate sales  thereof  at  a  specified  price  for  each.  Plaintiff  found 
a  purchaser  for  one,  and  the  sale  was  effected,  upon  which 
plaintiff  received  bis  commission.  Subsequently  defendant 
informed  the  purchaser  of  his  desire  to  sell  one  of  the  other 
parcels,  and  a  contract  was  made  between  them,  plaintiff  tak- 
ing no  part  in  this  affair.  Held,  that  he  was  not  entitled  to  a 
commission  on  the  sale:  McClave  v.  Paine,  49  N.  Y.  561,  10 
Am.  Rep.  431.  H.,  a  real  estate  agent,  haying  heard  that  K. 
desired  to  sell  certain  property,  went  to  the  office  of  K.  and  told 
him  that  in  case  he  should  succeed  in  negotiating  a  sale,  he 
should  expect  the  usual  commission  of  two  and  a  half  per  cent 
Afterwards  H.  brought  K.  and  J.  together,  and  certain  papers 
were  executed,  whereby  they  contracted  for  the  sale  of  the 
property,  with  a  stipulation  that  if  either  party  should  fail  to 
comply  with  the  contract,  a  forfeiture  of  one  thousand  dollars 
should  be  paid  by  the  party  in  default.  Afterwards  J.,  having 
failed  to  comply  with  the  contract,  gave  his  note  for  the  forfeit 
money.  Held,  that  H.  was  not  entitled  to  any  commissions: 
Kimberly  v.  Henderson,  29  Bid.  512.  An  agreement  to  sell  real 
estate  on  commission  was  made  by  a  broker  with  an  owner.  On 
a  day  fixed  the  broker  stated  that  he  could  do  nothing  with  the 
lots,  but  subsequently  informed  another  broker  that  the  property 
was  for  sale,  and  through  the  latter  a  sale  was  effected.  Held, 
that  the  employment  was  at  an  end,  when  the  information  of 
inability  to  procure  a  purchaser  was  given:  Holley  v.  Townsend, 
2  Hilt.  34.  An  agent  agreed  to  sell  a  farm  for  two  per  cent 
commission  on  a  certain  amount,  and  thirty  per  cent  on  all 
received  in  excess  of  that  amount.  Held,  that  he  was  not  en- 
titled to  commission  on  the  value  of  part  of  the  crop,  which  he 
knew  belonged  to  another,  and  which  was  deducted  from  the 
gross  amount  received:  Barrett  v.  Johnson,  64  Pa.  St.  223.  An 
action  is  brought  by  a  broker  for  services  in  procuring  a  pur- 
chaser for  a  lot  of  land  at  a  certain  price.  Held,  that  evidence 
that  he  found  a  purchaser  who  agreed  to  take  the  land  at  a 

!>rice,  provided  that  the  defendant  would  then  lease  the  same 
or  three  years  and  give  security  for  the  rent,  and  that  an  agree- 
ment was  drawn  up  to  that  effect  and  signed  by  the  defendant, 
but  that  the  purchaser  refused  to  sign  unless  the  defendant 
would  first  take  a  lease  and  give  security,  failed  to  show  that 
he  procured  a  purchaser  who  agreed  to  buy  at  any  price:  Mas- 
ten  v.  Griffing,  33  Cal.  111.  Plaintiff,  a  real  estate  broker, 
without  any  express  contract  of  employment  with  defendant, 
introduced  to  him  a  person  who  purchased  of  him  a  piece  of 
land.    Plaintiff  was  present  during  the  negotiation  between  the 
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parties,  and  spoke  disparagingly  of  the  value  of  the  property, 
and  suggested  that  the  price  asked  was  too  large.     He  also  was 
present  with  the  parties  at  the  consummation  of  the  contract 
and  the  delivery  of  the  deed.    The  sale  was  brought  about  by 
means  of  plaintiff,  and  but  for  him  the  parties  would  not  have 
come  together;  but  during  the  whole  transaction  defendant 
supposed  plaintiff  was  acting  as  the  agent  of  the  purchaser, 
and  never  intended  to  employ  him  for  himself.    In  an  action 
to  recover  a  commission  on  the  sale,  held,  that  no  contract  of 
employment  was  implied  from  the  facts  in  the  case,  and  that 
plaintiff  was  not  entitled  to  recover:  Atwater  v.  Lockwood,  39 
Conn.  45.     At  the  time  of  making  the  sale  the  seller  told 
the  broker  who  had  negotiated  the  sale  that  he  must  get  his 
commissions  from  the  buyer,  and  there  was  no  evidence  that 
the  seller  ever  employed  the  broker.    Held,  that  the  seller  was 
not  bound  to  pay  the  broker,  as  he  had  not  employed  him: 
Goodspeed  v.  Robinson,  1  Hilt.  423.    A  contracted  with  brokers 
to  find  a  purchaser  for  his  land,  agreeing  to  give  them  as  com- 
mission all  that  the  land  brought  above  one  thousand  dollars. 
Without  their  consent  he  sold  it  for  twelve  hundred  dollars  to 
a  purchaser  found  by  himself.  Held,  that  they  were  not  entitled 
to  any  commission:  Stewart  v.  Murray,  92  Ind.  543;  47  Am. 
Rep.  167.    A  broker  whom  A  employed  to  sell  land  for  a  com- 
mission, and  advised  of  his  title  to  it,  and  that  he  "  could  give  a 
warranty  deed  of  the  same,"  introduced  B  as  a  person  desirous 
of  buying  the  land;  and  B  then  bargained  with  A  for  its  pur- 
chase at  a  fixed  price,  but  before  completing  a  valid  contract 
discovered  a  defect  in  A's  title.    A  thereupon  agreed  with  B  to 
sell  the  land  at  public  auction  under  a  power  by  the  due  exe- 
cution of  which  a  valid  title  could  be  conveyed;  and  B  agreed 
to  buy  it  at  the  auction,  but  did  not  do  so,  and  it  was 
bought  at  the  auction  by  C  for  a  price  larger  than  that  fixed 
between  A  and  B.    Held,  that  A  was  not  liable  to  the  broker 
for  commissions  or  services:   Tombs  v.  Alexander,  101   Mass. 
255;  3  Am.  Rep.  349.    A  employed  B,  a  broker,  to  sell  a  house. 
B  procured  of  C  an  offer  of  five  thousand  dollars,  which  B 
advised  A  not  to  accept.    A  afterwards  negotiated    a  sale 
thereof  to  C  at  five  thousand  three  hundred  dollars.     Held, 
that  B  was  not  entitled  to  any  commissions  on  the  sale,  A 
being  the  procuring  cause:   White  v.  Tmtchings,  26  Hun,  503. 
D.  employed  several  brokers  in  Baltimore  to  effect  for  him  a 
loan  of  ten  thousand  dollars  for  three  years  at  eight  per  cent, 
to  be  secured  by  a  mortgage  on  certain  real  estate.     One  of 
these,  G.,  discovered  a  person  able  and  willing  to  make  the 
loan,  and  notified  D.,  who  declined  to  accept,  stating  that  he 
had  already  perfected  a  loan  of  that  amount  on  the  same  prop- 
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erty,  and  at  the  same  rate,  for  one  year,  through  one  of  the 
other  agents  whom  he  had  employee!,  and  had  paid  him  his 
full  commissions.     It  was  a  usage  among  the  brokers  in  Balti- 
more, that  when  two  or  more  are  employed  to  negotiate  the 
same  transaction,  the  broker  who  first  succeeded  in  making 
such  negotiation  was  entitled  to  full  commissions,  and  the 
others  were  not  entitled  to  any.    Held,  that  G.  was  not  entitled 
to  recover  any  commissions:  Glenn  v.  Davidson,  37  Md.  365. 
The  defendant  employed  a  broker  to  sell  his  country  place, 
and  the  broker  introduced  R.,  who  had  a  mine  he  proposed  to 
exchange  for  it.     The  proposition  was  rejected.     A  year  and  a 
half  after,  R.  bought  the  place  of  defendant  as  agent  for  his 
wife.     Held,  that  defendant  was  not  liable  for  commissions  to 
the  broker:  Harris  v.  Burtnett,  2  Daly,  189.     W.,  owning  cer- 
tain stock,  offered  to  pay  G.  ua  liberal  commission"  if  G.  would 
sell  it,  but  named  no  price,  and  directed  G.  to  inform  him  if 
any  offer  was  received  for  it.     G.  procured  an  offer,  but  W. 
refused   it,  naming  a  higher  price.     G.  then   found  another 
party,  R.,  conversed  with  him  about  buying  the  stock,  and 
advised  W.  to  meet  R.  at  a  certain  time  and  place  therefor. 
W.  met  R.,  and  sold  him  the  stock  at  the  higher  price.    Held, 
that  proof  of  these  facts  would  not  support  an  action  by  G. 
against  W.  for  the  commission:  Gillespie  v.  Wilder,  99  Mass. 
170.     The  owners  of  real  estate  expressly  refuse  to  employ 
the  plaintiff,  a  broker,  in  selling  their  property.    Held,  that 
the  mere  fact  that  the  plaintiff,  having  ascertained  the  price 
charged  for  the  property,  sent  a  purchaser,  to  whom  a  sale  was 
effected,  did  not  entitle  him  to  recover  commissions:   Pierce 
v.  Thomas,  4  E.  D.  Smith,  354.    A  broker  not  employed  by  the 
owner,  the  defendant,  offered  to  sell  to  one  whose  attention  had 
been  attracted  by  the  owners  advertisement,  but  the  customer 
said  he  would  see  the  owner;  afterwards  the  broker  was  em- 
ployed to  sell,  but  the  customer,  without  again  seeing  him, 
bought  of  the  owner.    Held,  that  the  broker  had  earned  no 
commission:  Cushman  v.  Gori,  1  Hilt.  356.     K.  employed  a 
broker  to  sell  land.     It  was  agreed  that  if  K.  should  sell  without 
the  broker's  assistance  the  latter  should  have  nothing.     After 
the  broker  had  found  a  customer,  K.  reported  that  he  had  made 
a  proposition  to  S.,  and  was  awaiting  an  answer.    The  broker 
agreed  to  wait.     S.  accepted  K.'s  proposition.     Held,  that  the 

5ftirer  Wa8  not  entitled  to  a  commission:  Robinson  v.  Kindky, 
ob  Kan.  157.  A  broker,  hearing  that  a  company  was  about  to 
advertise  for  bids  for  piles,  procured  from  each  of  several  deal- 
ers m  piles  a  promise  that  if  he  secured  a  sale  he  should  have 
a  commission,  he  offering,  as  an  inducement,  to  act  for  each, 
na  saymg  nothing  about  the  company  or  the  bidding.    Bids 
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were  advertised  for,  and  one  secured  a  contract.    Held,  that  he 
owed  the  broker  nothing:  Murray  v.  Beard,  102  N.  Y.  505.    A 
broker  got  from  a  manufacturer  an  agreement  to  sell  certain 
goods   at  prices  to  cover  commissions.    The  transaction  fell 
through,  the  broker's  customer  making  default.    Held,  that  the 
broker  had  no  claim  on  the  manufacturer  for  commissions: 
Colwell  v.  Springfield  Iron  Co.,  24  Fed.  Rep.  631.    Defendant 
employed  plaintiff  to  sell  the  Old  South  Church  property. 
Plaintiff  talked  with  P.  about  buying  it  for  his  own  purposes, 
bat  P.  abandoned  the  idea.    Afterwards,  a  society  was  formed 
for  the  purpose  of  preserving  the  property,  and  there  not  being 
money  enough  subscribed,  it  became  necessary  to  get  some 
responsible  person  to  sign  a  mortgage  note,  and  this  P.  did, 
taking  a  conveyance  to  himself,  and  then  giving  a  note  and 
mortgage,  and  making  a  declaration  of  trust.    Held,  that  P. 
was  not  a  purchaser  so  as  to  make  defendant  liable  to  plaintiff 
for  commissions:  Viaux  v.  Old  South  Society,  133  Mass.  1.    A 
promises  B  a  certain  sum  if  he  will  produce  a  purchaser  of  A's 
property  at  a  specified  price.    Held,  that  B  cannot  recover  on 
such  promise  without  producing  a  person  able  and  willing  to 
pay  such  price.    The  stipulation  as  to  price  is  not  waived  by 
A's  selling  the  property  for  a  less  price  than  a  person  produced 
by  B,  unless  he  does  so  with  knowledge  that  such  person  is 
able  ;and  willing  to  pay  the  price  stipulated  in  the  contract 
between  A  and  B:  Mc  Arthur  v.  Slauson,  53  Wis.  41.    A  is 
employed  as  a  broker  to  sell  B's  house,  on  the  agreement  that 
he  will  inform  B  if  he  sends  a  purchaser,  and  A  and  C  then 
agree  that  if  C  will  procure  a  purchaser,  he  shall  share  with  A 
in  the  commission.    C,  on  going  to  look  at  the  house,  tells  B 
that  no  broker  has  anything  to  do  with  the  trade,  and  a  price 
is  named  on  that  understanding,  and  the  house  is  bought  by  a 
purchaser  procured  by  C.    A  and  C  are  partners  in  the  business 
of  effecting  a  sale  of  B's  house  to  such  purchaser.    Held,  that 
C's  fraud,  though  not  participated  in  by  A,  will  bar  an  action 
by  A  against  B  for  the  commission,  prosecuted  for  the  joint 
benefit  and  at  the  joint  expense  of  A  and  C:  Thwing  v.  Clif- 
ford, 136  Mass.  482.     S.  met  R.,  a  real  estate  broker,  on  the 
street,  and  upon  inquiry  by  the  latter  in  regard  to  a  certain 
house  owned  by  S.,  said  that  he  would  sell  it  so  as  to  net  him- 
self twenty  thousand  dollars,  and  that  if  B.  could  sell  it  for 
twenty  thousand  five  hundred  dollars,  he  might  have  the  five 
hundred  dollars.     Some  months  afterwards  S.  sold  the  prop- 
erty to  6.  for  nineteen  thousand  five  hundred  dollars,  who 
came  from  R.,  from  whom  he  had  learned  the  property  was  for 
sale.    Held,  that  B.  was  not  entitled  to  any  commissions:  Rees 
v.  Spruance,  45  111.  308.    A  broker  was  appointed  to  sell  land 
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on  certain  terms.  He  showed  the  land  to  a  person  who  nego- 
tiated wholly  with  the  owner,  and  bought  on  lower  terms,  the 
owner  not  knowing  that  the  buyer  had  had  any  communica- 
tion with  the  broker,  and  the  owner,  when  the  negotiations 
began,  having  notified  the  broker  that  his  authority  was  sus- 
pended. Held,  that  the  broker  could  not  recover  commissions: 
Blodgett  v.  Railroad  Co.,  63  Iowa,  606.  A  agrees  to  give  B  a 
commission  to  effect  a  sale  of  A's  land  within  a  specified  time, 
and  on  the  last  day  B  produces  one  who  will  buy  if  he  can  have 
a  reasonable  time  to  investigate  the  title,  which  time  A  refuses 
to  allow,  whereby  the  sale  falls  through.  Held,  that  B  cannot 
claim  commissions,  as  time  is  of  the  essence  of  the  contract: 
Watson  v.  Brooke,  11  Or.  271.  Defendant  agreed  to  pay  plain- 
tiffs a  certain  commission  for  selling  his  property  at  a  certain 
price.  H.,  the  purchaser,  refused,  in  the  first  place,  to  pay  the 
required  price,  but  afterwards  instructed  an  agent  to  buy,  and 
give  the  full  price  if  he  could  not  get  it  for  less.  The  agent 
bought  the  property  for  less  of  another  broker,  plaintiffs  having 
omitted  to  inform  defendant  that  H.  would  pay  the  full  price. 
Held,  that  plaintiffs  did  not  act  in  good  faith  by  such  omission, 
and  were  not  entitled  to  a  commission  for  effecting  a  sale:  Hen- 
derson v.  Vincent,  84  Ala.  99. 

§  227.  Factors  and  Del  Credere  Agents. — A  factor  is 
an  agent  for  the  sale  of  goods  in  his  possession  or  con- 
signed to  him.1    The  distinction  between  a  broker  and  a 

1  Wharton   on    Agency,  sec.    735;  Brandt,  11  Mart.  (La.)  331,  13  Am. 
Evans  on  Agency,  3;  Story  on  Agency,  Dec.  352,  it  is  said:  € '  Factors  are  those 
sec.    33;    Burton   v.    Goodspeed,    69  who  are  appointed  to  transact  a  par- 
Ill.    237;    Whitfield    v.    Brand,     16  ticular  business  in  the  name  of  an- 
Meea.  &  W.  288;  Edgerton  v.  Michels,  other,  and  not  in  their  own:  Cwria 
66  Wis.    124.     "The    difference    be-  PhOipka,  Comerdo  terrestre,  lib.  1,  cap, 
tween  a  factor  or  commission  merchant  4,  n.  1.     Commission  business  is  tran- 
and  a  broker  is  stated  by  all  the  books  sacted  in  this  city,  not  in  the  name  of 
to  be  this:  A  factor  may  buy  and  sell  the  principal,  but  in  the  name  of  the 
in  his  own  name,  and  he  has  the  goods  house  to  whom  the  property  is  trans- 
in  his  possession,  while  a  broker  as  mitted  for  sale.     They  dispose  of  it 
such  cannot  ordinarily  buy  or  sell  in  as  their  own,  take  bills  payable  to 
i8.  .own  aa'ne,  and  has  no  possession  themselves  for  the  price,  and  when 
of  the  goods  sold.    The  plaintiffs  made  they  purchase,  it  is  they  who  state 
the  salos    themselves,   in   their  own  themselves  buyers,  not  the  house  in 
names,   at  their  own   store,   and  on  Philadelphia,  London,  or  Paris,  who 
commission,  and  had  possession  of  the  may  have  commissioned  them.     The 
goods  as  soon  as  the  sales  were  made,  different    members  of    the   sentence, 
;?1  Slivered    or  shipped    them   to  taken  together,  convince  us  that  the 
ne«l  £U stomora-     Thi»  course  of  busi-  intention  of  the  parties  was  to  estab- 
iion  ^      iy  cJon8tl*ttted  them  commis-  lish  a  commission  house  in  this  city  of 
froZ?    i     ,M  contradistinguished  the  ordinary  kind.     The    expression 

v.  TuokeT  Mwn   oo,***?*8^  Slack     <as  factora '  does  not  Ppovo  **y**»** 
^»  *»  wail.  «21.    In  Ward  v.    else  was  contemplated;  for  the  mean- 
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factor  was  early  pointed  out  by  the  judges  in  the  English 
case  of  Baring  v.  Corrze.1    Here  Chief  Justice  Abbott  said: 
"The  distinction  between  a  broker  and  a  factor  is  not 
merely  nominal,  for  they  differ  in  many  important  par- 
ticulars.    A  factor  is  a  person  to  whom  goods  are  con- 
signed for  sale  by  a  merchant  residing  abroad,  or  at  a 
distance  from  the  place  of  sale,  and  he  usually  sells  in 
his  own  name,  without  disclosing  that  of  his  principal. 
The  latter,  therefore,  with  full  knowledge  of  these  circum- 
stances, trusts  him  with  the  actual  possession  of  the  goods, 
and  gives  him  authority  to  sell  in  his  own  name.     But 
the  broker  is  in  a  different  situation, — he  is  not  trusted 
with  the  possession  of  the  goods,  and  he  ought  not  to  sell 
in  his  own  name."     To  the  same  effect  Mr.  Justice  Hol- 
royd  observed  in  the  same  case,  that  a  factor  "is  a  person 
to  whom  goods  are  sent  or  consigned,  and  he  has  not 
only  the   possession,  but,  in   consequence   of  its   being 
usual  to  advance  money  upon  them,  he  has  also  a  special 
property  in  them,  and  a  general  lien  upon  them.     When, 
therefore,  he  sells  in  his  own  name,  it  is  within  the  scope 
of  his  authority,  and  it  may  be  right,  therefore,  that  the 
principal  should  be  bound  by  the  consequences  of  such 
sale,  —  amongst  which  the   right  of  setting  off  a  debt 
due  from  the  factor  is  one.     But  the  case  of  a  broker  is 
different;  he  has  not  the  possession  of  the  goods,  and  so 
the  vendee  cannot  be  deceived  by  that  circumstance;  and 
besides,  the  employing  of  a  person  to  sell  goods  as  a  broker 
does  not  authorize  him  to  sell  in  his  own  name.    If,  there- 
fore, he  sells  in  his  own  name,  he  acts  beyond  the  scope 
of  his  authority,  and  his  principal  is  not  bound. "    An 
agent  for  collecting  debts  merely  is  not  a  factor  within 

ing  attached  to  the  word  '  factor '  in  Commission  merchants  who   have  a 

common  parlance  is  quite  consistent  house  established  in  New  Orleans,  and 

with  the  other  terms  of  the  sentence  who  live  by  buying  and  selling  those 

as  we  understand  them.     Our  law  de-  objects  which  form  the  commerce  of 

fines  merchants  those  persons  who  buy  this  place,  come  within  the  letter  of 

and  seU  merchandise  to  make  profit  by  the  definition  just  given." 

it:  Curia  Philipica,  lib.  1,  cap.  1,  n.  3.  *  2  Barn.  &  Aid.  143. 
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the  Virginia  statute  of  limitations.1  Where  a  person  em- 
ploys another  to  sell  goods  and  wares  at  a  distant  place, 
and  agrees  that  the  employee  shall  receive  a  certain  sum 
yearly,  and  a  stipulated  portion  of  the  profits  for  his  ser- 
vices; and  the  employee  is  to  select  and  rent  a  business 
house,  and  employ  clerks,  and  conduct  the  business;  and 
all  rents  and  expenses  are  to  be  paid  out  of  the  proceeds 
if  sufficient,  but  if  not,  then  by  the  employer, — the  per- 
son conducting  the  business  is  a  factor.1  A  "commission 
merchant,1'  as  the  term  is  used  in  the  Alabama  revenue 
law,  is  synonymous  with  "factor,"  and  means  one  who  re- 
ceives goods,  chattels,  or  merchandise  for  sale,  exchange, 
or  other  disposition,  and  who  is  to  receive  a  compensa- 
tion for  his  services,  to  be  paid  by  the  owner,  or  derived 
from  the  sale,  etc.,  of  the  goods.  One  who  "shipped  cot- 
ton for  different  parties,  or  for  about  ten  or  twelve  differ- 
ent persons,  to  a  firm  in  Boston,  and  received  a  return 
commission  on  the  cotton  so  shipped/9  is  only  a  shipping 
and  forwarding  agent,  and  cannot  be  said  to  be  carrying 
on  the  business  of  a  commission  merchant.' 

When,  generally  for  an  additional  commission,  he  guar- 
antees to  his  principal  the  payment  of  the  buyer's  debt, 
he  is  said  to  be  a  del  credere  agent.4  Whether  a  del  credere 
agent  is  responsible  to  his  principal  in  the  first  instance, 
or  only  as  a  guarantor,  is  a  question  upon  which  there  is 
much  conflict  of  opinion.  Mr.  Evans  says  he  "is  not 
responsible  to  his  principal  in  the  first  instance,  though 
a  contrary  opinion  at  one  time  prevailed."5  And  Judge 
Story6  treats  him  as  "liable  to  the  principal,  if  the  buyer 

1  Hopkirk  v.  Bell,  4  Cranch,  164;  3  N.   Y.   679;  5  Sand.    397;    Field   * 

Cranch,  454.  Syms,  2  Robt.  35;  Johnson  it.  O'Hara, 

*  Winne  v.  Hammond,  37  HI.  99.  5  Leigh,  466. 

8  Perkins  ».  State,  50  Ala.  154.     As  *  Story  on  Agency,  aec  33;   In  re 

to  the  rights,  duties,  and  liabilities  of  Neviil,  L.  R.  6  Ch.  App.  397.     8ee 

commission   merchants,   in  cases  de-  Sharp  v.  Emmet,  5  Wnart  288;   34 

pending  upon   peculiar  and  unusual  Am.  Dec  654. 

circumstances,  see  Ansley  v.  Anderson,  5  Citing  Hornby  t>.  Lacy.  6  Maule 

35  Ga.  8;  Smith  v.  Faulkner,  12  Gray,  &  S.  166/ 

251;  Valle  v.  Cerre,  36  Mo.  575;  88  6  Story  on  Agency,  sec.  33,  citing 

Am.  Dec  161;  Dodge  v.  Wilbur,  10  Thompson  v.  Perkins,  3  Mason,  232. 
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fails  to  pay,  or  is  incapable  of  paying;  but  he  is  not  per- 
sonally the  debtor."  But  Mr.  Freeman,  in  his  note  in 
58  Am.  Dec.  171,  says:  "The  American  cases,  however, 
follow  the  early  English  decisions,  and  consider  him  as 
absolutely  liable  to  pay  the  price  when  the  credit  has  ex- 
pired," which  seems  to  be  a  better  statement  of  the  weight 

of  authority.1     A  del  credere  commission  is  not  demand- 

1  Wolff  v.  Koppel,  2  Denio,  368;  43  any  inquiry  made  in  such  cases, 
Am.  Dec  751;  Cartwright  v.  Greene,  whether  there  had  been  a  previous 
47  Barb.  9;  Swan  v.  Nesmith,  7  Pick,  demand  upon  the  underwriter,  and 
220;  19  Am.  Dec.  282;  Sherwood  v.  refusal;  and  he  declared  that  such 
8tone,  14  N.  Y.  267;  Leverick  v.  was  not  the  practice,  —  thus  showing, 
Meigs,  1  Cow.  645;  Blakely  v.  Jacob-  according  to  the  opinions  of  these 
ion,  9  Bosw.  140;  Heubach  v.  Moll-  great  judges,  that  the  obligation  of 
maun,  2  Duer,  227;  Milliken  v.  Byerly,  such  undertaking  was  primary  and 
6  How.  Pr.  214.  His  agreement  to  absolute  in  its  character,  and  that  the 
guarantee  may  be  proved  by  pa-  agent  was  regarded  as  standing  in  the 
rol,  not  being  within  the  statute  of  relation  to  his  principal  of  an  original 
frauds:  Swan  v.  Nesmith,  supra;  Sher-  debtor.  Ten  years  after  the  case  of 
wood  v.  Stone,  supra.  The  American  Grove  v.  Dubois,  the  case  of  Macken- 
editor  of  Evans  on  Agency,  page  3,  zie  v.  Scott,  6  Brown  Pari.  C.  280,  oc- 
cites  Thompson  v.  Perkins,  3  Mason,  curred  in  the  house  of  lords  on  an 
236,  and  Bradley  v.  Richardson,  23  appeal  from  the  court  o{  sessions  in 
Vt  720,  as  supporting  the  modern  Scotland.  That  case  was  very  analo- 
English  rule.  The  authorities  are  sous  in  its  circumstances  to  the  one 
exhaustively  reviewed  in  Lewis  v.  before  us.  There  a  factor,  under  a 
Brehme,  33  Md.  412,  3  Am.  Rep.  190,  commission  del  credere,  sold  goods  and 
per  Alvey,  J.,  as  follows:  "When-  took  accepted  bills  from  the  pur- 
ever  an  agent,  in  consideration  of  chasers,  which  he  indorsed  to  a 
additional  commission,  such  as  was  banker  at  the  place  of  sale,  and  re- 
agreed  to  be  allowed  in  this  case,  ceived  the  banker's  bill  for  the 
guarantees  to  his  principal  the  pay-  amount,  payable  to  his  (the  factor's) 
ment  of  debts  that  oecome  due  own  order,  on  a  house  in  London, 
through  his  agency,  he  is  said  to  This  banker's  bill  the  factor  indorsed 
act  under  a  del  credere  commission,  and  transmitted  to  his  principal,  who 
What,  then,  is  the  nature  and  extent  got  the  same  accepted.  The  accep- 
of  this  guaranty  ?  In  Grove  v.  Dubois,  tors  and  drawer  having  failed  before 
1  Term  Rep.  112,  a  case  of  a  policy-  payment,  it  was  held,  according  to 
broker,  Lord  Mansfield  answered  this  the  head-note  of  the  case*  that  the 
Question  in  very  plain  and  unauali-  factor  was  answerable  for  the  amount 
ned  terms  when  he  said:  'It  is  an  of  the  bill,  being  personally  liable, 
absolute  engagement  to  the  principal  under  his  commission  del  credere,  to 
from  the  broker,  and  makes  him  Ua-  satisfy  his  principal  the  price  of  the 
ble  in  the  first  instance.  There  is  no  goods  sold.  It  was  insisted  in  that 
occasion  for  the  principal  to  commu-  case,  as  it  has  been  in  this,  that  the 
nicate  with  the  underwriter,  though  del  credere  obligation  extended  only 
the  law  allows  the  principal,  for  his  to  guaranteeing  the  payment  of  the 
benefit,  to  resort  to  him  as  collateral  price  of  the  goods  by  the  vendee,  and 
security.  But  the  broker  is  liable  at  that  the  remittance  of  the  money  by 
all  events.'  In  this  Mr.  Justice  Buller  the  factor  was  a  transaction  entirely 
concurred,  and  said  that  he  had  known  different  and  distinct.  But  if  the 
many  actions  to  have  been  brought  uniform  interpretation  of  that  case  be 
against  brokers  with  commission  del  correct  (there  being  no  reasons  as- 
credere,  and  that  he  had  never  heard  signed  for  the  judgment  given),  the 
VouL— 27 
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able  when  the  sale  is  made  on  credit,  but  is  nevertheless 
paid  for  in  cash  in  consideration  of  a  deduction  of  a  cer- 


argument   in   that   respect   did   not  cision  of  Lord  EUenborough  was 
avail;  and  in  view  of  the  law  as  it  tioned  by  the  case  of  Peele  v.  North- 
had  been  announced  in  Grove  v.  Da-  cote,  7  Taunt.  478,  and  also  impliedly 
bois,   it  is  not  difficult   to  perceive  sanctioned   by   the   case  of   Gall  «. 
upon  what  ground  that  decision  was  Comber,  7  Taunt.  558,  in  the  common 
based;  and   afterward,   in  1803,   the  pleas.     And  from  the  time  of  these 
same  general  proposition  was  again  last  decisions  until  very  recently,  all 
pointedly  ^  asserted    as    the    law    of  the  treatises  on  commercial  contracts 
England,  in  the  case  of  Houghton  v.  have  stated  the  law  in  accordance  with 
Matthews,  3  Bos.  &  P.  489.     By  these  the   opinion   of   Lord   EUenborough, 
decisions;  the  law  was  regarded  as  taking  the  doctrine  of  Lord  Mansfield 
settled  in  England,  until  about  the  to  have   been    overruled.      It  is  so 
year  1816;    and  all  the  text-writers  stated  in  Chitty  on  Contracts,   Rns- 
and  authors  of  elementary  treatises  sell  on  the  Law  Relating  to  Factors 
upon  the  subject  of  commercial  con-  and    Brokers,     Smith's    Commercial 
tracts  before  that  time,  laid  it  down  Law,  and  in  other  works  treating  of 
as   the    unquestionable  law  that  an  the  subject     Nor  has  there  been  uni- 
agent,  acting  under  a  commission  del  fortuity  of  decision  on  the  subject  in 
credere,  was  bound  to  his  principal  in  the  courts  of  this  country,  though  we 
the  first  instance,  and  as  an  original  think  the  decided  weight  of  authority 
debtor.     The  law  will    be  found  so  is    in   support   of   the   doctrine   an- 
stated  by  Livermore,  in  his  work  on  nounced  in  Grove  t>.  Dubois.     In  the 
Agency,  409,  410;  Paley  on  Agency,  case  of  Thompson  v.  Perkins,  3  Ma- 
40;  Comyn  on  Contracts,  vol.  1,  253;  son,    232,    before    Judge    Story,    in 
and  Chitty  in  his  work  on  common  1823*  the  principle  of  Grove  v.  Dubois 
law,  vol.  3,  222.     But  it  is  said  that  was  repudiated  as    being    incorrect, 
the  cases  to  which  we  have  referred  and  that  of  Morris  v.  Cleaaby  sanc- 
12?  now  announce  the  law  "  *©-  tioned,  though  the  facts  of  the  case 
oepted  in  England,  and  we  are  re-  do  not  appear  to  have  required  a  dis- 
ierred     to    the    case    of    Morris    t>.  tinct  ruling  upon  the  particular  ques- 
Cleasby,  4  Maule  &   S.  566,  decided  tion  now  presented.     It  was  an  action 
in  1816,  and  the  cases  following  on  of  assumpsit  by  the  principal  against 
its  authority,  to  show  how  the  rule  the  assignee  of  the  factor  del  credere 
nas   been   qualified,   if   not    entirely  who  had  sold  the  goods  of  his  princi- 
changed.     It  is  true,  in  the  case  uf  pal  and  taken  negotiable  notes,  pay- 
Morns  v.  Cleasby,  Lord  EUenborough  able  on  time,  in  his  own  name,  for  the 
cud  express  a  decided  dissent  from  amount  of  sales;  and  afterward,  and 
tne  principle  announced  in  the  previ-  before  the  notes  became  due,  the  frc- 
ous  decisions,  both  as  to  the  nature  tor  failed,  and  assigned  the  notes  to 
and  scope  of  the  del  credere  obliga-  his  assignee   for    the   benefit  of  his 
tion.     Ue^aid  that  the  guarantor,  in  creditors,  and  the  assignee  afterwards 
consideration  of  the  commission,    is  receiving  the  money  due  on  the  notes, 
only  to  answer  for  the  solvency  of  it  was  held  that  the  principal  was  en- 
xne  vendee,  and  to  pay  the  money  if  titled  to  recover  the  money  so  received 
tne  vendee  does  not;  and  that,  on  the  from  the  assignee,  subject  to  a  dednc- 
■S*!8-     iT- e  vendee»  the  aSent  «  to  tion  of  the  amount  of  the  Ken  of  the 
E«u    m  ?u  Plac6t  am*  make  his  de-  factor  for  his  commissions  and  charges. 
at^A  ?°°i  *       •  c.learl?  Placin8  the  Upon  such  state  of  facts,  it  is  clear 
5«!1  I      I  position  of  mere  surety  the  right  to  recover  was  equally  the 
if  *nX  ?ur5°a8Jer  of  t*e  goods.     And  result  of  the  doctrine  of  Lord  Mans- 
ter  of  fK          !roe  natui?  and  charac-  field  *>  that  of  Lord  EUenborough. 
entire!  J rif?  tract>  f*111*  that  it  »  All  the  cases  concede  it  to  be  the  right 
difficult  ^1^atera?  ***  secondary,  it  is  of  the  principal  to  forbid  pavment  to 
the  ODera^eTir  h?7_lt  ***  escaPe  the  a$e*t,  and  to  maintain  an  action 
Be  t£T  how±the  *&*  of  fratt(k  him*&  *W-»t  the  buyer  to  recover 
«>  tnat,  however,  as  it  may,  the  de-  the  prioeSf  the  goods,  or  to  pursue  his 
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tain  percentage.1  A  factor  under  a  del  credere  commission 
becomes  liable  to  his  principal  when  the  purchase-money 

goods,  or  the  notes  taken  from  them,  in  other  American  treatises.  Bnt 
into  the  hands  of  third  parties,  pre-  with  all  due  deference  to  the  high 
eisely  as  if  no  del  credere  contract  authority  of  Judge  Story,  we  think 
existed.  And  though  such  right  in  the  decided  weight  of  authority  is 
the  principal  would  seem  to  consist  against  his  position.  In  England,  the 
only  with  a  collateral  undertaking  by  question  has  been  recently  under  dis- 
the  agent,  yet,  in  the  contract  del  cussion  and  re-examination,  the  re- 
crtdert,  being  sui  generis,  it  is  held  in  suit  of  which  is  quite  at  variance  with 
no  wise  to  change  the  original  and  in-  the  doctrine  laid  down  in  Morris  v. 
dependent  character  of  the  agent's  Cleasby.  In  Coutourier  v.  Hastie,  8 
undertaking  to  his  principal.  In  the  Ex.  39,  the  action  was  brought  by 
esse  of  Swan  v.  Nesmith,  7  Pick.  220,  the  principal  against  his  factor,  who, 
19  Am.  Dec.  232,  occurring  a  few  on  commission  del  credere,  had  sold  a 
years  after  the  case  in  3  Mason,  the  cargo  of  corn,  and  the  purchaser  re- 
supreme  court  of  Massachusetts  de-  fusing  to  comply  with  the  contract  on 
cided  that  the  legal  effect  of  a  com-  insufficient  grounds,  and  afterward 
mission  del  credere  was  to  make  the  becoming  bankrupt,  the  question  was, 
agent  liable  at  all  events  for  the  pro-  whether  the  factor  was  liable  for  the 
ceeds  of  the  sale,  so  that  he  might  be  non-fulfillment  of  the  contract,  by 
charged  in  indebitatus  assumpsit,  as  for  reason  of  his  del  credere  commission, 
goods  sold  to  him.  There  the  con-  there  being  no  guaranty  in  writing; 
tract  was  admitted  to  be  original,  and  and  the  court  held  the  factor  liable, 
not  collateral,  and  therefore  not  within  not  regarding  the  undertaking  as  one 
the  statute  of  frauds;  and  the  neces-  simply  to  pay  the  debt  of  another, 
sary  conclusion  is,  that  the  court  in-  within  the  fourth  section  of  the  stat- 
tended  fuUy  to  sanction  the  principle  ute  of  frauds;  and  the  decision  in 
of  Grove  v.  Dubois,  to  which,  and  the  Wolf  v.  Koppel,  5  Hill,  458,  was  re- 
case  of  Mackenzie  v.  Scott,  they  refer  ferred  to  and  adopted  as  containing 
for  the  definition  of  the  nature  of  the  sound  law  upon  the  subject.  And  in 
commission  del  credere.  And  so  in  the  more  recent  case  of  Wickham  v. 
New  York  the  same  principle  is  es-  Wickham,  2  Kay  &  J.  478,  Sir  Wil- 
tablished,  as  will  be  seen  by  reference  liam  Page  Wood,  then  the  vice-chan- 
to  Wolf  v.  Koppel,  5  Hill,  458,  and  cellor,  and  at  present  the  lord  chan- 
same  case  on  appeal,  2  Denio,  368,  cellor  of  England,  in  referring  to  the 
and  Sherwood  v.  Stone,  14  N.  Y.  267.  case  of  Coutourier  v.  Hastie  as  author- 
ise two  last  cases,  being  in  the  court  ity,  said:  *  When  I  look  at  the  whole 
of  last  resort,  fully  approve  and  of  that  case,  and  consider  the  reasons 
adopt,  as  far  as  we  can  discover  from  given  by  the  judges  in  delivering  their 
the  opinions  delivered,  the  principle  judgments,  though  given  very  cau- 
of  the  cases  of  Grove  v.  Dubois,  and  tiously  and  guardedly,  I  cannot  but 
Mackenzie  v.  Scott.  Judge  Story,  conclude  that  they  considered  that  an 
however,  in  his  work  on  agency,  sec-  agent,  entering  into  contract  in  the 
tion  215,  adopting  his  own  view  of  nature  of  a  del  credere  agency,  en- 
the  law  as  found  in  Thompson  v.  Per-  tered  in  effect  into  a  new  substantial 
kins,  supported  by  Morris  v.  Cleasby,  agreement  with  the  persons  whose 
and  the  cases  in  the  common  pleas,  agency  he  undertook;  that  the  agree- 
•ays  that  the  true  engagement  of  the  ment  so  entered  into  by  him  was  not 
agent  del  credere  is  merely  to  pay  the  a  simple  guaranty,  but  a  distinct  and 
debt,  if  it  is  not  punctually  discharged  positive  undertaking  on  Ids  part,  on 
by  the  buyer;  that,  in  legal  effect,  he  which  he  would  become  primarily  liable. 
warrants  or  guarantees  the  debt,  and  Otherwise,  I  cannot  see  how  the 
thus  he  stands  more  in  the  character  learned  judges  could  arrive  at  the 
of  a  surety  for  the  debt  than  as  a  conclusion  that  the  undertaking  was 
debtor.    And  the  principle  is  so  stated  not  within   the   statute   of   frauds.' 

1  Kingston  v.  Wilson,  4  Wash.  310. 
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is  due;  as  between  him  and  his  principal,  he  then,  in 
effect,  becomes  the  purchaser,  or  is  substituted  for  the 
purchaser,  and  is  bound  to  pay,  not  conditionally,  but 
absolutely!  in  the  first  instance.1 

Illustrations. — A  cotton  broker  solicited  orders  for  a  firm 
of  cotton  buyers,  receiving  a  commission  of  a  fixed  sum  per 
bale  from  them,  and  looked  to  them,  and  not  to  the  cotton,  for 
its  payment;  each  party  paid  its  own  expenses.  In  pursu- 
ance of  an  order  procured  by  the  broker,  the  firm  obtained 
cotton,  and  sent  the  invoices  thereof  to  the  purchaser,  and  the 
bills  of  lading,  with  drafts  attached,  to  the  broker,  with  instruc- 
tions not  to  deliver  the  bills  of  lading  until  the  drafts  were  paid. 
Held,  that  the  broker  was  not  the  partner,  nor  the  general  agent 
or  factor,  of  the  firm  intrusted  with  the  goods  for  sale  within  the 
statute:  Stollenwerck  v.  Thatcher}  115  Mass.  224. 


§  228.    Authority  Implied  to  Factor. — A  factor  has  im- 
plied authority  to  sell  or  buy  in  his  own  name/  and  upon 

Supposing  this  to  be  the  correct  con-  guilty  of  laches,  to  the  prejudice  of 

elusion   deducible  from   the  present  the  debtor,  in  not  presenting  it  for 

state  of  the  authorities,  of  which  we  acceptance  or  payment  in  due  time, 

have  no  doubt,  the  contract  being  dis-  Of   course   the   agent,  acting  under 

tinct  and  positive,  rendering  the  agent  a  commission  del  credere,  where  the 

primarily  liable,  it  necessarily  follows  goods  have  been  sold  on  an  authorized 

that  the  agent  stands  in  no  such  rela-  credit,  cannot  be  required  to  account 

tion  to  his  principal  as  that  of  mere  to  his  principal  before  the  expiration 

surety  for  the  price  of  the  goods  sold,  of   the  credit   given    to    the  buver. 

His  relation  to  his  principal  is  that  of  And  if  the  money  which  comes  into 

debtor  as  well  as  agent,  and  being  so,  his  hands  be  remitted  under  special 

the  legal  consequences  of  the  debtor  instruction  from  the  principal,  then 

relation  must  follow.    Indeed,  it  was  it  will   be  at   the  risk  of   the  lat- 

conceded  in  the  case  of  Leverick  v.  ter,  provided  the  instructions  areob- 

Meigs,  1  Cow.  645,  where  the  liability  served  with  proper  caution  and  dili- 

of  such  an  agent  was  attempted  to  be  cence  on  the  part  of  the  agent.    But 

restricted,  that  if  by  the  engagement  in  this  case  it  is  not  pretended  that 

the  agent  became  a  debtor  absolutely,  there  were  any  special  instructions  in 

as  if  he  were  himself  the  purchaser,  regard  to  the  manner  of    remitting 

he  would  be  bound  for  the  remittance  the   money   received   by  defendant 

of  the  money,  as  weU  as  for  its  pay-  The  remittance,  therefore,  was  at  his 

ment  by  the  buver.     'This  arises  from  risk,  as  it  would   be  of   any  other 

the  general  principle  that  the  debtor  debtor  remitting  funds  to  discharge  a 

is  bound   to  make  payment   to  his  debt  due  by  him." 

creditor,  and  consequently,  if  he  re-  *  Cartwright  v.  Greene,  47  Barb.  9. 

mite  a  bill,  which  turns  out  of  no  '  Graham  v.  Dnckwali,  8  Bush,  12; 

avail,  it  is  no  payment.    It  does  not  Joslin  v.  Cowee,  52  N.  Y.  90;  Story 

discharge  a  precedent  debt,  unless  it  on  Equity,  sec  33;  Toland  v.  Murray, 

be  so  expressly  agreed  between  the  18  Johns.   24;  Murray  v.  Toland,  3 

parties':  1  Salk.  124;  2  Johns.  Oas.  Johns.  Ch.  669;  White  v.  Chouteau,  10 

441;  Glenn  v.  Smith,  2  Gill  &  J.  493;  Barb.  202;  Girard  v.  Taggart,  5  Serg. 

20   Am.   Deo.    452;    or,  unless   the  &  R.  19;  9  Am.  Dec  327;  Ladd  v. 

creditor  parts  with   the   bill,  or  is  Arkell,37N.  Y.  Sup.  Ct.35.    Hsmust 
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a  reasonable  credit/  unless  such  sale  is  contrary  to  usage 
or  instructions,2  to  give  a  warranty,8  to  receive  payment,4 
to  insure  the  goods  of  the  principal,5  and  he  may  sue  in 
his  own  name.6 


§  229.    Authority  not  Implied  to  Factor.— A  factor  has 
no  implied  authority  to  barter  his  principal's  goods,7  or 

to  pledge  them,8  or  delegate  his  authority,9  or  to  receive 

follow,  however,  the  orders  of  his  prin-  Chouteau,  10  Barb.  202;  Thompson  v. 

opal:   Cotton  v.  Hiller,  52  Miss.  7;  Fargo,  63  N.  Y.  479;  Ladd  v.  Arkell, 

Van  Alen  v.  Vanderpool,  6  Johns.  70;  37  N.   Y.   Sup.   Ct.   35;    Graham  ». 

5  Am.  Dec  192;  except  where  he  has  Duckwall,  S  Bush,  12. 

drawn  against  the  consignment  first:  5  Johnson  v.  Campbell,  120  Mass. 
Cotton  v.  Hiller.  52  Miss.  7;  Weed  449;  De  Forest  v.  Fulton  Ins.  Co.,  1 
v.  Adams,  37  Conn.  378;  Brown  v.  Hall,  84;  Lee  v.  Adsit,  37  N.  Y.  78; 
McGrau,  14  Pet  479.  A  factor  who  Shoenfeld  v.  Fleisher,  73  111.  404. 
has  made  advances  to  his  consignor  But  not  in  a  mutual  company:  White 
may  proceed  to  sell,  notwithstanding  v.  Madison,  26  N.  Y.  117. 
the  service  of  an  attachment  sued  out  6  Wharton  on  Agency,  sec.  755;  To- 
by a  creditor  of  the  consignor.  The  land  v.  Murray,  18  Johns.  24;  Girard  v. 
attaching  creditor  cannot  arrest  a  sale  Taggart,  5  Serg.  &  R.  27;  9  Am.  Dec. 
without  tendering  to  the  factor  the  327;  Ladd  v.  Arkell,  39  N.  Y.  Sup.  Ct. 
amount  of  his  advances:  Baugh  v.  35;  Considerant  v.  Brisbane,  22  N.  Y. 
Kirkpatrick,  54  Pa.  St.  84;  93  Am.  389;  Gorum  v.  Carey,  1  Abb.  Pr.  285; 
Bee  675.  Where  a  factor  sells  his  Dows  v.  Bush,  28  Barb.  157;  Ilsley  t>. 
principal's  goods  under  a  del  credere  Merriam,  9  Cush.  242;  54  Am.  Dec. 
commission,  the  title  to  the  unpaid  721;  Groover  v.  Warfield,  60  Ga.  644; 
purchase-money  is  in  the  principal,  Grinnell  v.  Schmidt,  2  Sand.  706. 
not  in  the  factor:  Moore  v.  Hillabrand,  7  Evans  on  Agency,  176;  Wheeler 
37  Hun,  491.  etc.  R.  R.  Co.  v.  Givan,  65  Mo.  89; 
1  Goodenow  v.  Tyler,  7  Mass.  36;  5  Guerriero  v.  Peile,  3  Barn.  &  Aid.  616; 
Am.  Dec.  22;  Leland  v,  Douglass,  1  Potter  t>.  Dennison,  10  111.  590;  Victor 
Wend.  490;  Robertson  v.  Livingston,  etc.  Co.  v.  Heller,  44  Wis.  265. 

6  Cow.  473;  Van  Alen  v.  Vanderpool,  8  Wright  v.  Solomon,  19  Cal.  64;  79 
6  Johns.  70;  5  Am.  Dec.  192;  Clark  Am.  Dec.  196;  Bott  v.  McCoy,  20  Ala. 
v.  Van  Northwick,  1  Pick.  343;  Hap-  578;  56  Am.  Dec.  223;  Bonito  v.  Mos- 
good  v.  Batcheller,  4  Met.  576;  Day-  quera,  2  Bosw.  401 ;  Rodriguez  v.  Heffe- 
Bght  Burner  Co.  v.  Odlin,  51  N.  H.  man,  5  Johns.  Ch.  429;  Urquhart  v. 
59;  12  Am.  Rep.  45;  Greely  v.  Bart-  Mclver,  4  Johns.  103;  Van  Amringe 
lett,  1  Me.  178;  10  Am.  Dec.  54;  But-  v.  Peabody,  1  Mason,  440;  Kelly  v. 
ton  v.  Goodspeed,  69  III.  238;  Byrne  Smith,  1  Blackf.  290;  Voss  v.  Robert- 
v.  Schway,  6  B.  Mon.  201 ;  James  v.  son,  46  Ala.  483;  Evans  v.  Potter,  2 
McCredie,  1  Bay,  294;  1  Am.  Dec.  GalL  13;  McCreary  v.  Gaines,  55  Tex. 
617;  Forrestier  v.  Bordman,  1  Story,  485;  40  Am.  Rep.  818;  Kinder  v.  Shaw, 
43;  Foster  v.  Waller,  75  111.  414;  2  Mass.  398;  Gray  v.  Aguew,  14  Am. 
Ernest  v.  S toller,  5  Dill.  438;  Mc-  Law  Rev.  457;  Bowie  v.  Napier,  1 
Connico  v.  Curzen,  2  Call,  358;  1  Am.  McCord,  1;  10  Am.  Dec.  641;  Kennedy 
Dec.  541.  v.  Strong,    14  Johns.  128;   Macky  v. 

1  Pinkham  v.  Crocker,  77  Mc.  563.  Dillinger,  73  Pa.  St.  85;   Laussatt  v. 

But  see  Durant  v.  Fish,  40  Iowa,  559.  Lippincott,  6  Serg.  &  R.  386;  9  Am. 

8  Schuchardt  v.  Allen,  1  Wa.ll.  359.  Dec.  440.     Allowed  now  in  some  states 

*  Evans  on  Agency,  175;  White  v.  by  statute:    See  Macky  v.  Dillinger, 

9  Ante,  Chapter  VL,  Delegation  of  Authority. 
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payment  except  in  the  usual  mode,1  or  to  compound  or 
discharge  the  debt/  or  to  accept  or  indorse  bills  on  behalf 
of  his  principal,8  or  to  extend  the  credit/  or  to  submit  a  dis- 
pute to  arbitration.6  A  sale  by  a  factor  creates  a  contract 
between  the  purchaser  and  the  principal,  and  the  former 
may  pay  the  latter,  even  against  the  factor's  wishes.6  "  The 
general  rule  is,7  that  a  factor's  sale  creates  a  contract  be- 
tween the  owner  and  the  buyer;  and  where,  a  factor  hav- 
ing sold  upon  credit,  the  owner  or  principal  gives  notice 
of  his  interest  and  claim  to  the  buyer  before  payment, 
and  requires  him  not  to  pay  the  factor,  the  buyer  will  not 
be  justified  in  afterwards  paying  the  factor.  And  this 
rule  applies  whether  the  factor  has  or  has  not  named  his 
principal  at  the  time  of  the  sale.8  There  are  exceptions 
to  this  rule,  as  where  the  factor  sells  in  his  own  name, 
being  himself  responsible  for  the  price  of  the  goods  sold, 
whether  collected  or  not;  or  where  he  sells  them  to  his 
own  creditor,  where  there  are  mutual  dealings.  The  prin- 
cipal cannot,  in  those  cases,  interfere  to  the  prejudice  of 
the  party  dealing  with  the  factor,  without  any  knowledge 
of  his  agency;  and  only  the  balance,  if  any  be  due  to  the 
factor,  may  be  reclaimed  by  the  principal." 

§  230.    What  Factor  Bound  to  do  —  His  Duties  and 
Liabilities.  —  A  factor  is  bound  to  obey  the  instructions 

73  Pa.  St.  85;  Hutchinson  v.  Boars,  6  l  Evans  on  Agency,  176;  Wharton 

CaL    385;    Jennings   v.    Merrill,    20  on  Agency,  sec.  741. 

Wend.  1;  Cartwright  v.  Wilmerding,  *  Evans  on  Agency,  176. 

24  N.  Y.  521.    See  note  in  58  Am.  Dec.  *  Evans  on  Agency,  176. 

165.     Under  the  Missouri  statutes  a  4  Myers  v.  Entriken,  6  Watts  &  & 

factor  is  not  authorized  to  pledge  the  44;  40  Am.  Dec.  538;  Douglass  v.  Ber- 

consignor's  goods  for  an  amount  be-  nard,  Anth.  278.     But  he  may  alter 

yond  the  sum  of  the  advances  and  the  form  of  the  security,  provided  it 

charges    thereon:    Steiger    v.    Third  does  not  extend  or  impair  the  credit : 

Bank,   2    McCrary,  494.      Where    a  Corliesv.  dimming,  6  Cow.  181. 

consignor  draws  a  sight  draft  upon  *  Carnochan  v.  Gould,  I  Bail.  179;  19 

his  consignee  before  the  latter  has  sold  Am.  Dec.  669. 

the  goods  consigned,  a  pledge  by  the  6  Golden  v.  Levy,  1  Car.  Law  Rep. 

consignee  of  the  consignment,  to  secure  527;  6  Am.  Dec.  555. 

a  loan  with  which  to  meet  the  draft,  7  Kelley  v.  Munson,  7  Mass.  319;  5 

is  valid:  Boyce  v.  Commerce  Bank,  22  Am.  Dec.  47. 

Fed.  Rep.  53.  ■  BulL  N.  P.  130. 
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of  his  principal  as  to  the  terms  on  which  he  may  sell/  or 
other  matters.2  If,  however,  a  certain  thing  is  left  to  the 
discretion  of  the  factor,  it  is  not  a  breach  of  orders  to  dis- 
regard a  mere  wish  or  desire  expressed  by  the  principal.* 
If  the  factor  is  given  discretion  in  the  matter,  he  is  not 
responsible  for  a  loss  arising  from  an  error  of  judgment.4 

1  Mann  v.  Laws,  117  Mass.  293;  through  mistake  or  design,  disobeyed 
8oott  v.  Rogers,  31  N.  Y.  676;  Run-  their  instructions,  they  are  undoubt- 
dle  v.  Moore,  3  Johns.  Caa.  36;  Wil-  edly  responsible.'  So  in  Farkist  v. 
liams  r.  Iittlefield,  12  Wend.  363;  Alexander,  1  Johns.  Ch.  394,  it  is  laid 
Copes  r.  Phelps,  24  La.  Ann.  56?;  Day  down  that  '  if  an  agent  departs  from 
v.  Crawford,  13  6a.  508;  Atkinson  v.  the  instructions  of  his  principal,  he 
Burton,  4  Bush,  299;  Phillips  v.  Scott,  does  it  at  his  peril. '  In  Courcier  v. 
43  Mo.  S6;  97  Am.  Dec  369;  Gray  v.  Ritter,  4  Wash.  C.  C.  549,  it  was  held 
Bass,  42  Ga.  270;  Blot  v.  Boiceau,  3  that  it  was  the  duty  of  an  agent  who 
N.  Y.  78;  51  Am.  Dec.  345;  Marfield  was  instructed  to  make  sale  of  the 
v.  Goodhue,  3  N.  Y.  62;  Le  Guen  v.  article  consigned  for  sale,  'immediately 
Gouverneur,  1  Johns.  Cas.  437;  1  Am.  on  arrival,  to  sell  immediately  on  ar- 
Dec  121;  Urquhart  v.  Mclver,  4  rival,  no  matter  at  what  loss.1  See 
Johns.  103;  Weed  v.  Adams,  37  Conn,  also,  to  the  same  effect,  Bell  v.  Palmer, 
378;  Milbank  v.  Dennistoun,  21  6  Cow.  128,  where  an  agent,  under 
N.  Y.  386;  Bessent  v.  Harris,  63  N.  similar  instructions,  was  held  liable  for 
C.  542;  Courcier  v.  Ritter,  4  Wash,  refusing  the  first  offer,  although  under 
C.  C.  549;  Jervis  v.  Hoyt,  2  Hun,  637;  the  market  price.  And  this  is  a  rea- 
Wilson  v.  Wilson,  26  Pa.  St.  394;  sonable  doctrine,  for  if  a  loss  occur  by 
Howatt  v.  Davis,  5  Munf.  34;  7  Am.  reason  of  an  implicit  obedience  to  the 
Dec  681;  Bliss  t>.  Arnold,  8  Vt.  252;  instructions  of  the  owner,  such  loss 
30  Am.  Dec.  467;  Johnson  v.  Wade,  2  falls  on  him.  Considering  the  lateness 
Baxt.  480;  Strong  v.  Stewart,  9  Heisk.  of  the  season,  and  the  probability  of  a 
137;  Maxwell  v.  Audinwood,  15  Hun,  rapid  decline  in  prices,  we  can  well 
111;  Marshall  v.  Williams,  2  Biss.  255;  see  why  the  plaintiff  would  desire  an 
Hall  v.  Storrs,  7  Wis.  253;  Barksdale  immediate  sale  of  the  flour,  and  be 
v.  Brown,  1  Nott  &  McC.  517;  9  Am.  willing  to  take  the  consequences  of 
Dec  720;  Durant  v.  Fish,  40  Iowa,  such  deduction  from  the  market  price 
659.  See  George  v.  McNeill,  7  La.  124;  as  might  be  necessary  to  effect  a  sale, 
26  Am.  Dec.  498.  Goods  were  con-  rather  than  incur  the  danger  of  delay, 
signed  to  a  factor,  with  instructions  to  The  supreme  court,  in  refusing  a  new 
sell  them  "on  arrival."  The  factor  .trial,  placed  their  decision  upon  the 
did  not  sell  them  on  their  arrival,  and  uncertain  nature  of  the  instructions. 
the  market  afterwards  declined.  Held,  But  it  seems  to  us  that  a  direction  '  to 
that  he  was  liable  for  damages:  Evans  sell  on  arrival '  is  an  explicit  instruc- 
ts. Root,  7  N.  Y.  187;  57  Am.  Dec  tion;  and  the  defendant  seems  to  have 
612.  Said  the  court:  "It  is  laid  down  so  understood  it,  in  his  letter  of  the 
in  Paley  on  Agency,  edition  of  1822,  25th  of  August.  It  is  substantially 
page  4,  that  the  primary  obligation  of  like  the  instruction  in  the  casus  ia  the 
an  agent  whose  authority  is  limited  by  sixth  volume  of  Cowen,  and  in  Wash- 
instructions  is  to  adhere  faithfully  to  ington's  circuit  court  reports. " 
those  instructions,  for  if  he  unneces-  *  Shoenfield  v.  Fleisher,  73  111.  404; 
•arily  exceed  his  commission  or  risk  De  Taste tt  v.  Crousillat,  2  Wash, 
his  principal's  effects,  without  author-  132. 

ity,  he  renders  himself  responsible  for  s  Harper  v.  Kean,  1 1  Serg.  &  R.  280; 

the  consequence  of  his  act.     In  Run-  Vianna  v.  Barclay,  3  Cow.  281 ;  La 

die  v.  Moore,  3  Johns.  Cas.  36,  it  is  Farce  v.  Kneeland,  7  Cow.  456. 

said  that  '  if  the  defendants  have,  as  *  Milbank  v.  Dennistoun,  21  N.  Y. 

the  agents  or  factors  of  the  plaintiffs,  386. 
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If  no  instructions  are  given  him  as  to  the  terms  or  time 
of  sale,  he  is  at  liberty  to  sell  at  such  time  and  on  such 
terms  as  his  best  discretion  prompts.1  But  if  factors  have 
made  advances  on  the  goods  in  their  hands,  the  princi- 
pal's orders  may  be  disobeyed,  and  they  may  sell  at  a  time 
or  on  terms  which  they  may  deem  best  to  indemnify 
themselves.2  Thus  a  factor  who  has  made  advances  on 
goods  may  sell  them  below  the  price  limited,  if  the  con- 
signor has  after  notice  refused  to  repay  the  advances.* 
The  rule  is  stated  at  length*  by  Mr.  Justice  Story  in  a  lead- 
ing case.4  "  We  understand,"  says  he, "  the  true  doctrine 
on  the  subject  to  be  this:  Whenever  a  consignment  is 
made  to  a  factor  for  sale,  the  consignor  has  a  right,  gen- 
erally, to  control  the  sale  thereof,  according  to  his  own 
pleasure,  from  time  to  time,  if  no  advances  have  been 
made,  or  liabilities  incurred  on  account  thereof,  and  the 
factor  is  bound  to  obey  his  orders.  This  arises  from  the 
ordinary  relation  of  principal  and  agent.  If,  however, 
the  factor  makes  advances  or  incurs  liabilities  on  account 
of  the  consignment,  by  which  he  acquires  a  special  prop- 
erty therein,  then  the  factor  has  a  right  to  sell  so  much 
of  the  consignment  as  may  be  necessary  to  reimburse 
such  advances,  or  meet  such  liabilities,  unless  there  is 
some  existing  agreement  between  himself  and  the  con- 
signor, which  controls  or  varies  this  right.  Thus,  for 
example,  if  contemporaneous  with  the  consignment,  and 
advances  or  liabilities,  there  are  orders  given  by  the  con- 
signor which  are  assented  to  by  the  factor,  that  the  goods 
shall  not  be  sold  until  a  fixed  time,  in  such  a  case  the 
consignment  is  presumed  to  be  received  by  the  factor 
subject  to  such  orders;  and  he  is  not  at  liberty  to  sell  the 

1  Marfield  v.  Goodhue,  3  N.  Y.  62;  where  he  has   made  advances  upon 

Given  v.  Lenioine,  35  Mo.  110.  consignments,  and  the  disposal  thereof 

*  Brown  v.   McGran,   14  Pet.  479;  becomes  necessary  to  protect  himself 

Feild  v.   Farrington,    10  WalL    141.  against  loss:  Phillips  v.  Scott*  43  Mo. 

He  has  entire  discretion  as  to  time,  So:  97  Am.  Dec.  369. 

price,  and  place  of  sale,  and  is  not  »  Parker  v.  Brancker,  22  Pick.  4a 

even  limited  by  positive  instructions  *  Brown  v.  McGrau,  14  Pet.  479. 
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goods  to  reimburse  his  advances  or  liabilities  until  after 
that  time  has  elapsed.  The  same  rule  will  apply  to  orders 
not  to  sell  below  a  fixed  price,  unless,  indeed,  the  con- 
signor shall,  after  due  notice  and  request,  refuse  to  pro- 
vide any  other  means  to  reimburse  the  factors.  And  in 
no  case  will  the  factor  be  at  liberty  to  sell  the  consign- 
ment contrary  to  the  orders  of  the  consignor,  although  he 
has  made  advances  or  incurred  liabilities  thereon,  if  the 
consignor  stands  ready  and  offers  to  reimburse  and  dis- 
charge such  advances  and  liabilities.  On  the  other  hand, 
where  the  consignment  is  made  generally,  without  any 
specific  orders  as  to  the  time  or  mode  of  sale,  and  the 
factor  makes  advances  or  incurs  liabilities  on  the  footing 
of  such  consignment,  there  the  legal  presumption  is,  that 
the  factor  is  intended  to  be  clothed  with  the  ordinary 
rights  of  factors  to  sell,  in  the  exercise  of  a  sound  discre- 
tion, at  such  time  and  in  such  mode  as  the  usage  of  trade 
and  his  general  duty  require;  and  to  reimburse  himself 
for  his  advances  and  liabilities  out  of  the  proceeds  of  the 
sale;  and  the  consignor  has  no  right,  by  any  subsequent 
orders  given  after  advances  have  been  made  or  liabilities 
incurred  by  the  factor,  to  suspend  or  control  this  right  of 
sale,  except  so  far  as  respects  the  surplus  of  the  con- 
signment not  necessary  for  the  reimbursement  of  such 
advances  or  liabilities.  Of  course  this  right  of  the 
factor  to  sell  to  reimburse  himself  for  his  advances  and 
liabilities  applies  with  stronger  force  to  cases  where 
the  consignor  is  insolvent,  and  where,  therefore,  the 
consignment  constitutes  the  only  fund  for  indemnity." 
The  principal  cannot  revoke  the  factor's  authority  to 
sell  the  goods  in  his  hands,  after  advances  have  been 
made  by  him,  except  as  to  the  surplus  of  goods  in  his 
hands  after  liquidating  the  advances.1    In  New  York  and 

1  Howard  v.  Smith,  56  Mo.  314;  etc.  B.  Co.,  2  111.  App.  180;  Benny  v. 
Bell  v.  Hannah,  3  Baxt.  47;  Mooneyv.  Rhodes,  18  Mo.  147;  59  Am.  Deo. 
Masser,  45  Ind.  115;  Nelson  v.  Chicago    293. 
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some  other  states  the  rule  in  the  federal  courts  has  been 
thought  too  lax,  and  it  is  held  that  the  factor  must  obey 
the  principal's  orders,  although  he  has  made  subsequent 
advances,  unless  the  principal,  after  a  reasonable  notice, 
fails  to  repay  the  advances.1  And  the  factor  may  dis- 
regard instructions  as  to  time  or  terms  of  sale,  where  an 
emergency  has  arisen  which  requires  that  they  be  sold  at 
once  or  there  will  be  a  great  loss,  or  where  the  goods  are 
of  a  perishable  nature,  and  not  in  a  condition  longer  to 
keep.1 

1  Marfield  r.  Goodhue,  3  N.  Y.  62;  former  instances.    Bat  what  is  their 

Blot  r.  Boiceau,  3  N.  Y.  78;  51  Am.  duty  in  novel,  critical,  and  unforeseen 

Dec  345;  Wilson  r.  little,  2  N.  Y.  emergencies?    To  answer    this  ques- 

443;  51  Am.  Dec  307;  Hinder.  Smith,  tion,  we  may  refer  to  an  opinion  of 

6  Laos.  464;  Whelan  r.  Lynch.  65  Barb.  Mr.  Justice  Story  in  a  suit  relative  to 

327:  Upham  r.  Lafavour,  11  Met.  174;  the  conduct  of  a  supercargo  who  had 

¥Yochin£ham  r.   Everton,  12   N.  H.  totally  departed  from  the  instructions 

239;  WWd  r.  Adams,  37  Conn.  378;  of  the  shipper,  which  is  so  apposite 

Stjul  i\  Meek,  70  Pa.  St.  181;  Whit-  that  we  adopt  its  principles  and  the 

aey  r>  Wvman,  24  Md.  131;  Ward  v.  substance  of  its  language.     Incircum- 

Bk*d*>\  32  Tex.  251 ;  Mooney  v.  Mus-  stances  of  necessity  or  great  urgency, 

ser.  45  1ml.  115.  it  is  only  necesspry  that    the  agent 

1  McColIougha  Commercial  Diction-  should  act  bona  fide  and  with  reason- 

arr,  t-t  Factors;  Wharton  on  Agency,  able  discretion.     '  What,  then,  was  it 

s*v\  7,^     So*  Foster  r.  Smith,  2  Cold,  the  duty  of  the  supercargo  to  do  in 

4*4;    NS  Am.  Dec  604;  Chapman  v.  such  a  case  of  unexpected  occurrence, 

Wj£?oa»    10  Bing.  57;    Forreatier  e.  not  within  the  contemplation  of  toe 

avoir**.  1  Sum-y,  43;  Ward  r.  Bled-  instructions?'    'Now,  I  take  it  to  be 

H.V.  3fi  TVx.  2M:"  Weed  r.  Adams,  37  clear,  that  if,  by  some  sudden  emer- 

i  x«a  STS:  Hvwlandr.  Davis,  40  Mich,  gency,  or  supervening  necessity,  or 

3»4K  ri-4**rdo.l  r.  Stephens,  59  Iowa,  other  unexpected  event,  it  becomes 

&*\;  K*a-  n  Chad*.  10   Heisk,  199;  impossible  for  the  supercargo  to  com- 

^.-^.x  r.  i\iw,  52  N.  Y.  95,  where  it  ply  with  the  exact  terms  of  his  instrac- 

2«.  $j^..    *•  1;  »  the  dnty  of  a  factor  to  tions,  or  a  literal  compliance  therewith 

£«-  i~*  atas>Ma  to  protect  his  principa]  would   frustrate  the  objects  of   the 

rvtn  i.tssv  a-a  m  extraordinary  emer-  owner  and  sacrifice  his  interests,  it 

<*.iww  j*  *  aaiK«sed  to  assume  ex-  becomes  the  duty  of  the  supercargo, 

tr*.w.  *,w  t^v^c^  erem  to  the  extent  under  such  circumstanoes,  to  do  the 

w  .:*.  •  a :  Vr^'tft  *h#  general  instrue-  best  he  can,  in  the  exercise  of  a  sound 

Tvo*,»  j i  .>*vr-.Tcc»aL*  InGreenleuf  e,  discretion.'    'He  becomes,  in  such  a 

V  v\  *    *  $  A..*s."a5X  ***  court  said:  case,  an  agent  from  necessity  for  the 

-  \  w  v*\;  **:*  rt>  is  clear,  that  fac-  owner.*    'In  all  voyages  of  this  sort 

*.-A  w.>4    ,.it  tie   instructions  of  there  is  an  implied  authority  to  act  for 

*»./.•  vr  V.  .uJ "  12*1   tr>«T  may  not  the  interest  and  benefit  of  the  owner 

„vu.  »*\>  U,  ^:»  w  liout*  authority;  in  all  cases  of  unforeseen  necessity  and 

u.mV  .  * v  «    u  ±*z>  xt  isrr  a  chang*  of  emergency,  created  by  operation  and 

*^>!^jLrvv-s.  ^^  li*  consignor,  intendment    of    law  :    Forreatier  * 

*w   **n   i*  .:«*•*»■&*;   »*d  that  Bordman,  1  Story,  43,  61.     A  justi- 

i ».  *   *  i-4  o*  .vj*  **  u*  sa^s  of  ncation  founded  upon  necessary  de- 

*.  wV  *»%^ .  ol  t.*  >*  fcicwm  to  both  parture   from  the  ordinary  customs 

\w .  v-4   v   v  :  >*  »v*r*#  r*r*s*d  by  of  trade  or  from  actual  instructions 

^  ^  ^v*cv*>**  *c  tie  «wm«r  in  m«  undoubtedly  be  construed  with 


427  BROKERS  AND  FACTORS.  §  230 

The  factor  must  use  diligence  to  ascertain  the  pur- 
chaser's solvency,1  and  must  sell  within  a  reasonable  time 
where  no  limit  has  been  set;2  he  is  bound  to  account8 
and  to  remit  to  his  principal  when  instructed  to  do  so;4 
he  is  bound  to  sell  at  the  best  price  he  can  obtain,5  and 
to  use  the  best  diligence  generally.6  He  must  act  in  good 
faith  towards  his  principal.7  He  cannot  become  the  pur- 
chaser of  his  principal's  goods  for  himself,8  or  act  as  agent 
for  both  seller  and  buyer.9  If  a  factor  has  orders  to  sell 
for  cash,  and  sells  and  delivers  to  a  person  in  good  credit, 
and  the  next  day  sends  in  his  bill,  which  the  purchaser 
does  not  pay,  having  in  the  mean  time  become  insane, 
the  factor  does  not  thereby  become  liable  to  the  princi- 

oonsiderable   strictness.      The   agent        *  Clark  v.  Moody,  17  Mass.  145;  For- 

cannot  be  allowed  lightly  or  unad-  dyce  v.  Peper,  16  Fed.  Rep.  516.     If 

visedly  to  assume  a  latitude  of  dis-  a  factor  in  Alabama  neglects  for  two 

cretion  not  conferred  upon  him  by  years  to  render  to  his  principal  here 

express  authority,  or  by  those  usages  an  account  of  sales,  he  is  liable  for 

of  trade  which  both  parties  are  pre-  the  neglect,  although  no  demand  was 

sumed  to  have  known  and  content-  ever  made:  Langley  v.  Sturtevant,  7 

plated.    But  the  interests  of  commerce  Pick.  214.     If  a  factor  at  New  Or- 

require,  and  the  enlightened  principles  leans  adjust  his  accounts  in  Boston, 

of  commercial  law  bestow,  a  discretion  and  promise  to  pay  the  balance  as 

which  enables  the  factor  to  protect  soon  as  he  can  negotiate  exchange  on 

his  principal  from  the  irreparable  in-  New  Orleans,  he  thereby  waives  the 

jury  which  would  be  liable  to  arise  in  privilege,  if  he  had  any,  of  paying  it 

the  absence  of  authority  to  act  under  m  New  Orleans:  Jellison  v.  Lafonta, 

critical    circumstances,   unexpectedly  19  Pick.  244. 

occurring,  which  do  not  admit  of  de-        6  Merle  v.  Hascall,  10  Mo.  406;  Ward 

lay,  for  the  purposes  of  communication  v.  Bledsoe,  32  Tex.  251;  Bigelow  v. 

and  consultation.     And  the  factor,  so  Walker,   24  Vt.    149;    58  Am.  Deo. 

placed,   who  acts    prudently  and  in  156. 

good  faith,  as  the  owner  himself,  be-        6  Folsom  v.  Mussey,  8  Mc.  400;  23 

ing  a  wise  man,  would  have  been  likely  Am.  Dec.  522;  Atkinson  v.  Burton,  4 

to  do  if  personally  present,  finds  his  Bush,  299;  Leverick  v.  Meigs,  1  Cow. 

protection  in  the  sincerity  and  sound  645;    Phillips   v.   Moir,   69    111.    155; 

discretion  of  his  conduct,  and  is  not  Ernest  v.   S  toller,   5  Dill.   438;  Mc- 

answerable  for  consequences,  although  Cants  v.  Wells,  3  S.  C.  569;  Francis 

subsequent  events  may  demonstrate  v.  Castleman,  4  Bibb,  282;  Deshler  v. 

that  his  principal  would  have  been  the  Beers,  32  HI.  368;  83  Am.  Dec.  274; 

gainer  by  a  different  course  from  the  Chandler  v.  Hogle.  58  111.  46;  Foster 

one  he  has  conscientiously  and  dis-  v.  Waller,  75  111.  464. 
creetly  adopted."  7  Babcock  v.  Orbison,  25  Ind.  75; 

1  Van  Alen  v.  Vanderpool,  6  Johns.  Clarke  v.  Tipping,  9  Beav.  284;  Evans 

09;  5  Am.  Dec.  192.  v.  Potter,  2  Gall.  12. 
*  Porter  v.  Blood,  5  Pick.  54.  8  The  principal   may  repudiate   or 

8  Clark  v.  Moody,  17  Mass.  145;  Ter-  affirm  such  a  transaction  at  his  elec- 

williger  v.  Beals,  6  Lans.  403;  Keigh-  tion:  Wadsworth  v.  Gay,  118  Mass. 

ler  v.  Savage  Mfg.  Co.,  12  Md.  383;  71  44. 
Am.  Dec.  600.  •  Bensley  v.  Moon,  7  I1L  App.  415. 
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pal,  his  course  being  according  to  the  usage  of  commis- 
sion merchants.1  A  factor  is  only  required  to  act  with 
reasonable  diligence  and  care  in  his  employment.  The 
known  usages  of  trade  and  business  enter  into  his  em- 
ployment, and  if  he  conducts  his  business  according  to 
such  usages,  he  will  be  exonerated  from  all  responsibility.* 
A  factor  or  other  agent  who  is  guilty  of  fraud  or  gross 
negligence  in  the  conduct  of  his  principal's  business  for- 
feits all  claim  to  commission  or  other  compensation  for 
his  services.8  In  Greely  v.  Bartlett*  the  rules  regarding 
the  duties  of  factors  were  stated  by  Mellen,  C.  J.,  thus: 
"The  relation  subsisting  between  principal  and  factor  is 
such  as  necessarily  to  require  great  confidence  on  one 
part,  and  great  care,  attention,  and  fidelity  on  the  other. 
Without  all  these  it  is  impossible  that  the  extensive  con- 
cerns of  the  commercial'  part  of  the  world  can  be  managed 
with  advantage,  or  even  preserved  from  confusion.  Hence 
the  importance  of  continuing  in  their  full  force  those  legal 
principles  which  have  been  established  for  the  protection 
of  the  rights  of  both  parties,  and  of  third  persons  who 
may  be  engaged  with  such  factor  in  the  transaction  of 
commercial  business.  Some  of  these  general  principles 
may  be  stated.  By  the  law  merchant  a  factor  may  sell 
the  goods  of  his  principal  on  a  reasonable  credit,  unless 
ho  is  restrained  from  so  doing  either  by  his  instructions 
or  by  the  use  of  the  trade  to  which  the  transaction  re- 
lates. A  sale  made  under  such  circumstances  is  at  the 
risk  of  the  principal,  and  if  a  loss  happens  he  must  bear 
it.  But  ho  is  not  authorized  to  give  credit  except  to  such 
persons  as  prudent  people  would  trust  with  their  own 
property.  He  may  receive  securities  in  his  own  name 
for  goods  sold  without  subjecting  himself  to  liability 
merely  by  so  doing.     But  he  must  deliver  such  securi- 

1  Clark  v.  Van  Northwick,  1  Pick.        *  Fordyce  v.  Peper,  16  Fed.  Rap. 
843.  516. 

5  Phillips  v.  Moir,  69  DL  155.  *1  Me.  172;  10  Am.  Dec  64. 
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ties  to  his  principal  if  he  demand  thein,  or  in  case  of  loss 
he  will  he  answerable  as  for  a  breach  of  trust,  though  in 
such  case  the  principal  should  pay  hi  in  his  usual  commis- 
sions. If  through  carelessness  or  want  of  proper  exam- 
ination and  inquiry  he  give  credit  to  a  man  who  is 
insolvent,  should  a  loss  happen  he  must  indemnify  the 
principal.  And  if  a  debt  be  lost  by  the  inattention  of 
the  factor  in  omitting  to  collect  it  when  in  his  power  to 
do  so,  he  will  be  liable  for  it.  He  must  be  honest  and 
faithful,  and  must  give  his  principal  all  necessary  or  use- 
ful information  respecting  the  concerns  of  his  agency." 
A  factor  who  takes  notes  in  his  own  name  for  goods  of 
his  principal  sold,  and  uses  them  himself,  will  be  liable 
to  the  principal  for  their  sum  if  the  purchaser  becomes 
insolvent  before  they  are  paid.1  So  a  broker  or  factor 
cannot  dispute  his  principal's  title.2  He  is  not  bound  to 
insure  unless  so  instructed.8 

Illustrations. — A  debtor  delivered  merchandise  to  his  cred- 
itor to  sell,  and  appropriate  the  proceeds  to  his  debt.  The 
creditor  did  not  sell  for  nearly  six  years,  during  which  time  the 
goods  were  much  depreciated  in  value.  Held,  that  the  creditor 
was  liable,  as  a  factor,  for  negligence  in  not  selling  before:  Por- 
ter v.  Bloody  5  Pick.  54.  A  factor  agreed  with  his  principal 
to  purchase  for  him  fifty  thousand  bushels  of  wheat,  in  con- 
sideration that  the  latter  would  immediately  forward  to  him 
by  express  ten  thousand  dollars,  and  the  residue  to  pay  for 
such  purchase  in  four  or  five  days,  and  the  principal  wholly 
failed  to  forward  the  money,  though  the  factor  had  im- 
mediately purchased  twenty  thousand  bushels  of  the  wheat. 
Held,  that  the  factor  was  under  no  obligation  to  purchase  the 
residue  of  the  fifty  thousand  bushels:  Rice  v.  Montgomery,  4 
Biss.  75.  Commission  merchants,  to  whom  a  manufacturing 
company  sent  goods  in  their  brown  state  to  be  sold,  sent  them 
to  a  printing  establishment,  had  them  printed,  and  then  sold 
them.    Heldy  that  if  the  printing  was  advantageous  to  the 

1  Myers  v.  Entriken,  6  Watts  k  S.  Ogilby,  9  Price,  269;  Ross  v.  Curtiss, 

44;  40  Am.  Dec.  538;  Morris  v.  Wal-  31  N.  Y.  606;  Kieran  v.  Sandars,  6 

lace,  3  Pa.  St.  319;  45  Am.  Deo.  642.  Ad.  &  E.  515. 

*  Marvin  v.  Ellwood,  11  Paige,  365;  8  iEtna  Ins.  Co.  v.  Jackson,  16  B. 

Barnard  v.  Kobbe,  54  N.Y.  516;  Jones  Mon.  242;  Schaeffer  v.  Kirk,  49  111. 

*  Dwyer,  15  East,  21;    Roberts  v.  251;  Crosbiev.  McDoual,  13  Ves.  14S. 
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manufacturing  company,  they  should  have  the  benefit;  but  if 
the  printing  caused  a  loss,  the  manufacturing  company  should 
be  credited  with  the  value  of  the  goods  in  their  brown  state: 
Vandyke  v.  Brown,  8  N.  J.  Eq.  657.  A  factor  having  sold 
cotton  of  his  principal  contrary  to  instructions,  and  being  di- 
rected to  ship  to  L.,  concealed  the  fact  of  the  sale,  and  procured 
other  cotton  of  a  similar  quality,  which  he  shipped  in  the  name 
of  his  principal  to  L.,  where  it  was  sold  and  the  proceeds  re- 
ceived by  the  planter.  Held,  that  the  principal  was  entitled  to 
recover  the  difference  between  the  price  in  L.  and  the  price  his 
cotton  was  sold  at:  AustiU  v.  Crawford,  7  Ala.  335.  H.,  a  com- 
mission merchant  in  Chicago,  under  instructions  from  S.,  in 
Osceola,  sold  for  S.  five  thousand  bushels  of  oats  upon  a  time 
contract,  and  negligently  failed  to  require  a  margin  in  accord- 
ance with  the  rules  of  the  board  of  trade,  or  to  notify  S.  of  his 
right  to  demand  such  margin,  and  also  neglected  to  advise  8. 
that  he  had  sold  the  oats  to  parties  who  were  operating  a  cor- 
ner, which,  to  be  successful,  required  to  be  maintained  for  thirty- 
two  days  longer.  Held,  that,  upon  the  failure  of  the  buyers, 
whereby  S.  lost  the  benefit  of  the  contract,  he  was  entitled  to 
recover  from  H.  the  amount  of  such  loss:  Howe  v.  Sutherland^ 
39  Iowa,  484.  A.,  having  property  consigned  to  him  for  sale  on 
commission,  placed  it  in  the  hands  of  W.  for  storage,  but  after- 
wards sold  it  to  N.  Held,  that  W.  could  not  thereupon  retain 
the  property  as  security  for  a  debt  due  to  him  from  A.:  Westing 
v.  Noonan,  31  Miss.  599.  B.  consigned  to  H.,  as  his  factor,  a 
certain  number  of  barrels  of  flour,  and  drew  on  him  for  the 
amount  due.  The  draft  was  discounted  by  a  bank  on  the  faith 
of  the  bill  of  lading  issued  upon  the  shipment  of  the  flour.  This 
bill  was  annexed  to  the  draft,  as  a  collateral  security,  and  was 
thus  transferred  to  the  bank,  but  was  not  indorsed  or  formally 
assigned,  H.  having  refused  to  accept  the  draft.  Held,  that  H. 
was  not  at  liberty  to  appropriate  the  flour  or  its  proceeds  to  his 
own  use.  They  were  the  property  of  the  bank  for  the  purpose 
of  meeting  the  dishonored  draft:  Davenport  Nat.  Bank  v.  Ho- 
mey er,  45  Mo.  145;  100  Am.  Dec.  363.  A  factor  receives  cotton 
without  specific  instructions  with  regard  to  the  time  of  sale, 
and  advances  thereon,  and  sells  at  a  profit  of  ten  per  cent,  to 
the  consignor.  The  factor  is  not  liable  in  damages  to  the  con- 
signor on  a  subsequent  rise  in  the  market,  though  some  time 
after  the  first  instructions  he  had  received  orders  from  his 
consignor  not  to  sell,  and  replied,  "Your  wishes  with  regard 
to  the  cotton  are  noted":  Brown  v.  McOrau,  14  Pet.  479.  A 
authorized  a  factor  to  purchase  goods  on  a  particular  credit, 
which  he  did.  Held,  that  A  was  liable  directly  to  the  vendor 
of  the  goods  for  the  purchaBe-money:  Edwards  v.  Benham,  2 
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Stew.  &  P.  147.  The  commission  merchant  of  a  general 
owner,  having  a  certain  amount  of  wheat  under  the  care  of  a 
warehouseman,  innocently  gives  an  order  for  the  delivery  of  a 
larger  quantity  of  wheat  to  a  vendee,  which  order  was  filled  by 
the  warehouseman  from  a  different  lot  of  wheat  belonging  to 
another  person.  Held,  that  by  accepting  the  money  for  such 
wheat,  the  commission  merchant  adopted  as  his  own  the  act  of 
the  warehouseman,  and  was  liable  to  the  person  whose  wheat 
was  used  for  the  price  of  the  same  in  an  action  for  money  had 
and  received  to  his  use:  Cobb  v.  Dows,  10  N.  Y.  335.  A 
factor  sold  goods  to  J.  F.  on  a  credit  of  six  months,  taking  a 
note  payable  to  himself,  including  in  it  a  debt  owing  to  himself, 
and  afterwards  released  to  J.  F.,  and  came  in  under  the  assign- 
ment. Held j  that  by  these  acts  he  made  the  debt  his  own: 
Brown  v.  Arrott,  6  Watts  &  S.  402.  The  owner  of  hay  in  Maine 
consigned  it  to  New  Orleans  to  be  sold  during  the  Rebellion. 
The  military  authorities  of  the  United  States  bought  a  portion, 
agreeing  to  pay  for  it  in  cash,  and  seized  the  remainder;  and 
afterwards  refused  to  pay  for  any  of  it  except  in  government 
certificates  of  indebtedness,  bearing  interest,  to  be  taken  at  par. 
The  consignees,  acting  in  good  faith  and  according  to  their  best 
judgment  and  the  usual  custom  of  factors  at  New  Orleans  at 
that  time,  but  without  notice  to  the  owner,  accepted  these  cer- 
tificates of  indebtedness,  and  shortly  afterwards  sold  the  same 
at  ninety-three  cents  on  the  dollar,  which  was  then  their  market 
value  there.  The  owner  was  ignorant  of  this  custom.  Held, 
that  the  factors  were  not  liable  to  the  owner  for  the  discount  of 
seven  per  cent  made  in  selling  the  certificates  of  indebtedness: 
Greenleaf  v.  Moody,  13  Allen,  363.  A  commission  merchant 
wrote  to  a  manufacturer  of  goods  requesting  a  consignment  of 
his  goods  invoiced  at  the  lowesc  rates,  stating  what  the  charges 
would  be,  promising  to  pay  the  return  freight,  if  satisfactory 
prices  could  not  be  obtained,  and  to  be  responsible  for  any 
neglect  by  him  to  deal  with  the  goods  according  to  the  manufac- 
turer's orders.  The  manufacturer  replied,  in  a  letter  accom- 
panying the  shipment  of  goods,  that  he  had  invoiced  the  goods 
at  the  lowest  selling  prices,  and  that  the  small  shipment  "then 
made  will  be  duplicated  if  prices  obtained  warrant."  The  in- 
voice contained  no  direction  to  sell  the  goods  at  the  invoiced 
prices.  The  consignee  sold  for  a  less  price.  The  consignor 
wrote  him  that  the  price  obtained  was  not  satisfactory,  but 
made  no  claim  that  any  order  had  been  violated,  and  afterwards 
brought  an  action  to  recover  the  difference  between  the  invoice 
price  and  that  for  which  the  goods  were  sold,  in  which  the  dec- 
laration contained  no  averment  that  the  consignee  had  acted 
unfaithfully  or  injudiciously.    Held,  that  the  action  could  not 
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be  maintained :  Mann  y.  Laws,  117  Mass.  293.  A  agreed  to  take 
B's  sewing-machines  on  consignment  to  sell,  to  make  prompt 
returns,  to  remit  cash  for  all  disposed  of  except  on  lease  or  on 
monthly  installments,  and  to  pay  for  those  in  three,  six,  and 
nine  months,  by  note,  secured,  if  required,  by  the  leases  or  in- 
stallment accounts.  The  agreement  stated  that  A  did  not  ex- 
pect the  privilege  of  returning  machines.  Held,  that  A  became 
personally  liable  for  all  machines  received:  Wheeler  and  Wilson 
Mfg.  Co.  v.  Lavs,  62  Wis.  635. 
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Part  V.— MASTER  AND  SERVANT. 


CHAPTER  XX. 

SCOPE  OF  THIS  PART. 
§  231.    Who  are  servants. 


§  231.    Scope  of  This  Part — Who  are  Servants. — In  a 

general  sense,  a  servant  is  one  who  is  by  contract  or  by 
operation  of  law  subject  to  the  authority  or  control  of  an- 
other. Tested  by  this  definition,  the  title  of  this  division 
of  agency  might  properly  be  the  main  title  of  the  general 
title,  for  in  this  broad  sense  all  employees  of  every  kind, 
all  persons  employed  by  another, — attorneys,  brokers, 
commission  merchants,  factors,  special  and  general  agents 
of  every  kind, — might  and  ought  to  be  considered  under 
this  head.  But  in  the  previous  chapters  of  this  title  most 
of  these  relations  have  been  treated  of,  and  the  present 
and  subsequent  chapters  are  restricted  to  servants  of  a 
different  kind,  that  is  to  say,  in  the  nomenclature  of 
the  older  writers,  menial  servants,  or  better  perhaps  in 
this  day  and  country,  domestic  or  hired  servants.1  This 
will  include  apprentices,  domestic  servants,  and  workmen 
and  laborers  of  every  kind  and  description.2  Prima  facie, 
one  found  doing  service  for  another  is  in  his  employ.  If 
the  fact  is  otherwise,  it  must  be  made  to  appear.8 

1  See  Ex  parte   Meason,   5   Binn.  kinds  of  agents  and  employees  are  dis- 

174;  Boniface  v.  Scott,  3  Serg.  &  R.  cussed  in  the  title  Agency,  and  this 

352;  Bargees  v.  Carpenter,  2  S.  0.  7;  includes  the  master's  liability  for  his 

t  16  Am.  Rep.  643.  servants'  contracts. 

'  The  general  roles  relating  to  all       *  Perry  v.  Ford,  17  Mo.  App.  212. 
Vol.  L— 28 
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CHAPTER  XXI, 

APPRENTICES. 

§  232.  Who  are  apprentices — How  bound. 

§  233.  Contract  is  personal — Assignment — Removal  oat  of  state, 

§  234.  Duties  of  master  to  apprentice. 

§  235.  Right  of  master  to  discharge  apprentice. 

§  236.  Right  of  master  to  apprentice's  earnings — Exception. 

§  237.  Rights  of  parent  or  guardian. 

§  238.  Liabilities  of  parent  or  guardian. 

§  239.  What  is,  and  what  will  excuse,  breach  of  covenant  for  faithful 

§  232.  Who  are  Apprentices — How  Bound, — An  ap- 
prentice is  a  person — usually  a  minor — who  is  bound  to 
another  for  a  fixed  period  to  learn  a  trade  or  calling.1 
The  apprentice,  being  an  infant,  must  be  bound  by  his 
parent  or  guardian.8  Any  person  who  is  legally  compe- 
tent to  carry  on  a  trade  or  business  may  take  an  appren- 
tice.8 The  contract  of  apprenticeship  must  be  in  writing, 
and  if  certain  forms  are  prescribed  by  statute  those  forms 
must  be  followed.4  A  deed  of  indenture  is,  if  defective, 
in  some  states  void;5  in  others  only  voidable.6    The  in- 

1  In    Georgia,    indentures   of    ap-  may  bind  himself:  Woodruff  v.  Logan, 
prenticeship  during  minority  do  not  6  Ark.  276;  42  Am.  Dec.  695;  and  see 
become  void  on  arrival  of  the  female  Harney  v.  Owen,  4  Blackf.  337;   30 
♦apprentice  at  eighteen  years  of  age,  as  Am.  Dec.  662;  Walker  v.  Chambers 
being  in  restraint  of  her  right  of  mar-  5  flarr.  (Del.)  311. 

riageat  that  age;  her  majority  under  *  WoodonMasterandServant,sec.40i 
the  law  being  at  twenty-one:  Dent  v.  *  In  re  McDowle,  8  Johns.  328; 
Cock,  66  Ga.  400.  But  a  person  over  Peters  v.  Lord,  18  Conn.  337;  HaU  * 
twenty -one  may  bind  himself  as  an  Rowley,  2  Boot,  161;  Squire  v.  Whip- 
apprentice:  Commonwealth  v.  Stur-  pie,  1  Vt.  69;  Huntington  r.  Oxford, 
geon,  2  Browne,  208.  4  Day,  189;  Reidell  v.  Morse,  19  Pick. 

2  In    re    McDowle,   8   Johns.   328;  358;  Whitmoro  v.  Whitcomb,  43  Me. 
Handy  v.  Brown,  1  Cranch  C.  C.  610;  458;  Tague  t>.  Hayward,  25  Ind.  427; 
Phelps  v.  Culver,  6  Vt.  430;  Peters  v.  Morrill    v.   Kennedy,   22    Ark.   324; 
Lord,  18  Conn.  337;  Blunt  v.  Melcher,  Bolton  t>.  Miller,  6  Ind.  262;  People  «.    * 
2  Mass.  228;  Bull  v.  Follett,  5  Cow.  Gates,  39  How.  Pr.  74. 

170;  Mead  v.  Billings,  10  Johns.  99.        fl  Guthrie  v.  Murphy,  4  Watts,  80; 

JNot  by  the  mother,  if  the  father  be  Austin  v.   McCluney,   5  Strob.    104; 

living:  Commonwealth  v.  Crommie,  8  Chaudet  v.  Stone,  4  Bush.  210;  Butler 

Watts  A  S.  339;  but  aliter,  if  father  v.  Hubbard,  5  Pick.  250. 
*S  <^°**w*P»ble:  People  r.  Gates,        •  Hamilton  v.  Eaton,  6  Cow.  658; 

« JM.  Y.  40.     Contra,  that  the  infant  Luby  v.  Cox,  2  Harr  (DeL)  184. 
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fant  must  join  in  the  indenture,  else  he  will  not  be  bound 
after  he  reaches  the  age  of  fourteen;1  and  if  his  joining 
in  the  indenture  is  required  by  statute,  he  will  not  be 
bound  at  all  if  he  does  not  so  join;2  and  the  assent  of  the 
infant  to  the  contract  must  be  clearly  shown.3 

■ 

§233.  Contract  is  Personal — Assignment — Removal 
out  of  State. — The  contract  is  personal,  and  cannot  be 
transferred  by  the  master  to  another,4  except  with  the 
consent  of  the  infant.5  An  apprentice  cannot  be  bound 
to  more  than  one  person  at  once;6  nor  is  the  apprentice 
bound  to  go  with  the  master  and  serve  him  in  another 
state  or  country.7  But  if  he  goes  willingly,  the  service 
continues.8 

§  234.  Duties  of  Master  to  Apprentice. — The  master 
is  bound  to  perform  the  obligations  he  has  assumed  in 
the  indenture.  He  is  bound  to  teach  him  the  trade  or 
calling  to  learn  which  the  apprentice  has  been  bound,9 
to  treat  him  humanely,10  to  supply  him  with  proper  food 
and  clothing.11  He  has  no  right  to  make  the  apprentice 
work  on  Sunday.12  The  master  may  show  that  by  the 
contract  the  duty  of  supplying  the  apprentice  with  food 

Hudson  9.  Worden,  39  Yt.   SS2;        8  LobdeU   v.   Allen,   9   Gray,   377; 

R.  v.  Keppele,  2  Dall.  197.  Olney  v.  Myers,  3  111.  311;  Burden  v. 

•  Irins  v.  Norcross,  3  N.  J.  L.  977.  Skinner,  3  Day,  126.    See  Nickerson 

*  Harper  v.  Gilbert,  5  Cash.  417.  v.  Easton,  12  Pick.  110. 

4  Campbell  v.  Cooper,  34  N.  H.  49;  •  Wood  on  Master  and  Servant,  sec 

Tucker  v.  Magee,  18  Ala.  99;  Ayer  v.  49;  R.  v.  Peck,  1  Salk.  66. 

Chase,   19   Pick.    666;    Versailles   v.  « McGrath   t>.   Herndon,   4    T.  B. 

Hall,  5  La.  281;  26  Am.  Dec.  178.  Mon.  480. 

4  Williams  v.  Finch,  2   Barb.   208;  ll  Wood  on  Master  and  Servant,  sec. 

Nickeraon  v.  Howard,  19  Johns.  113;  49.    A  master  having  notice  of  the 

LobdeU  v.  Allen,  9  Gray,  377.  sickness  of  his  apprentice  at  the  house 

•Thorpe  v.  Rankin,  19  N.  J.  L.  36;  of  a  brother  of  the  latter,  held,  to  be 

>  38  Am.  Dec  631.  liable  for  the  brother's  necessary  ex- 

7  Negro  Gusty  v.  Diggs,  2  Crunch  penses  and  trouble  incurred  thereby, 

C  C.  210;  Coffin  v.  Bassett,  2  Pick,  although  a  removal  would  have  been 

357;  Dyer*.  Hunt,  6  N.  H.  401;  Vick-  hazardous:  Rice  v.  Breheny,  2  Houst. 

eree  v.  Pierce,  12  Me.  315;  Randall  v.  74. 

Botch,  12  Pick.  107;  Walters  v.  Mor-  "  Commonwealth  v.  St.  Germans, 

nw,  1  Houst.  627.  1  Browne,  24. 
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and  clothing  has  been  assumed  by  the  father  or  guardian;1 
or  that  the  apprentice  cannot  or  will  not  learn.1  The 
apprentice  cannot  recover  for  extra  work,  even  where  the 
work  was  done  upon  the  master's  express  promise  to  pay 
for  it.s  The  master  may  recover  against  a  third  person 
who  has  negligently  injured  the  apprentice.4 

§  235.    Bight  of  Master  to  Discharge  Apprentice. — He 

has  no  right -to  dismiss  the  apprentice  for  misconduct*  or 
dishonesty/  or  because  he  has  become  incapacited  for 
labor  by  accident,  sickness,  or  disease  T 

§  236.  Bight  of  Master  to  Apprentice's  Earnings — 
Exception. — All  the  earnings  of  the  apprentice  during  the 
term  belong  to  the  master.8    To  this  rule,  however,  there 

1  WoodonMasterandServant,Bec49.  the  report,  with  any  evidence  tending 

*  Raymond  v.  Minton,  LRlEx.  to  show  that  the  plaintiff  had  aban- 
244;  Wright  v.  Brown,  5  Md.  37;  domed  any  of  his  rights,  or  had  been 
Clancy  v.  Overman,  1  Dev.  &  R  402;  wanting  in  due  and  reasonable  exer- 
Barger  v.  Caldwell,  2  Dana,  131.  tion  and  diligence  to  reclaim  the  ap- 

*  Bailey  v.  King,  1  Whart.  113;  29  prentice.  If  he  had  not  lost  his  right 
Am.  Dec.  43.  to  the  services  of  the  apprentice  by 

'  Ames  v.  Union  R.   B.   Co.,   117  any  fault  of  his  own,  the  fact  that  a 

Mass.  541;  19  Am.  Rep.  426.  stranger,  who  had  the  benefit  of  them, 

*  Phillips  v.  Clift,  4  Hurl.  &  K.  168;  had  paid  a  party  who  had  no  right  to 
Wwe  v.  Wilson,  1  Car.  &  K.  662,  the  payment,  would  be  immateriaL 
LordDenman,  C.  J.,  saying:  "A  per-  There  might  be  circumstances  from 
son  has  a  right  to  dismiss  a  servant  which  the  jury  might  very  properly 
for  misconduct,  but  he  has  no  right  to  infer  that  the  plaintiff  had  abandoned 
torn  away  an  apprentice  because  he  the  right  to  hold  the  apprentice.  The 
misbehaves.  propriety  of  such  an  inference  would 

i  w^T  r\?rape»  2  Kck-  «2L  depend  on  what  the  plaintiff  knew,  or 

4o    t>  <^°*  *********&&  Servant*  see.  had  the  means  on  reasonable  inquiry 

«;  K.  v.  Owen,  1  Strange,  99.  of  knowing,  as  to  where  the  apprentice 

James*.  Le  Roy,  6  Johns.  274;  was  and  what  he  was  doing.     If  the 

Bowes  v.  Tibbeta^  7  Me.  467;  Munsey  plaintiff  knowingly  suffered  the  ap- 

£;«  °°?^m:  *  N-*H-  Ti2>  BaUey  *  prentice  to  make  and  perform  con- 
ning, 1  Whart.  113;  29  Am.  Dec  42.  tracts  for  service,  or  if  the  plaintiff 
u  a  master  would  recover  from  a  knowing  where  he  could  be  found 
*uto  person  the  value  of  services  ren-  made  no  efforts  or  neglected  opportu- 
aered  nim  by  the  master's  apprentice,  nities  to  reclaim  him  and  hold  him  to 
mn«fe  £  contract  of  apprenticeship  his  service,  he  could  not  maintain  his 
Hm?  £  tS'J?*^*  *  Fopd»  35  action;  in  other  words,  his  relinquish- 
107MW  ^^fdweU_?'  PurrillSSPn.  ■»*  of  all  right  to  hold  the  appren- 
w^totiSJf1*/0?*  Vs  ^ith  *<*  «*der  «*  indenture  ooulS  be 
Khdi^ft'fl*0^  F°Ted  by  circumstantial  evidence. 
we^thiMa^SL^7fOT^u^^  T**  V^T^nt  h*  **  defendant  to 
^^S^^M^^1^^  the  apprentice  without  the  knowledge 
<*^m*£!Z£2??*'  ItJw^no*  «■  defaidt  of  the  plamtift  wwddSt 
-win  connection,  as  we  understand  affect  the  question/' 
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are  two  exceptions,  viz.:  1.  Where  the  earnings  are  with 
the  consent  of  the  'master  and  contrary  or  inconsis- 
tent with  the  covenants  of  the  indenture;1  2.  Where  the 
earnings  are  of  an  extraordinary  character,  and  have  not 
interfered  with  the  master's  rights.2 

§  237.  Bights  of  Parent  or  Guardian. — The  parent  or 
guardian  may  sue  for  any  breach  of  covenants  in  the 
indenture.3 

§  238.  Liabilities  of  Parent  or  Guardian. — The  parent 
or  guardian  is  bound  personally  to  the  covenants  made 
by  him  in  the  indenture.4  Strict  proof,  however,  of  an 
intention  to  bind  the  parent  or  guardian  must  be  shown.5 

§239.  What  is,  and  What  will  Excuse,  Breach  of 
Covenant  for  Faithful  Service. — It  is  a  breach  of  the  cove- 
nant for  faithful  service  for  the  apprentice  to  absent  him- 
self from  the  service,  unless  the  absence  is  a  trifling  or 
temporary  one.6  The  following  will  excuse  a  breach  of 
the  covenant  for  faithful  service  by  justifying  the  appren- 
tice leaving;  viz.,  that  the  term  has  expired  by  effluxion 
of  time,  or  by  consent  of  the  parties;7  that  the  masters 
being  partners,  the  partnership  has  been  dissolved,8  or 
one  of  the  partners  has  died;9  that  the  master  behaved  to 
the  apprentice  immorally  or  cruelly;10  that  the  master  has 

1  BardweU  v.  Purrington,  107  Mass.  6  Cuming  v.  Hill,  3  Bam.  &  Aid. 

427}  Kelly  t>.  Sprout,  97  Mass.  169;  59. 

Manchester  v.  Smith,  12  Pick.  115;  T  Hooks  v.  Perkins,  Busb.  21;  Pow- 

Bandall  v.  Botch,  12  Pick.  107.  ere  v.  Ware,  2  Pick.  451. 

9 Mason  v.  The  Blaireau,  2  Cranch,  »Hiattff.  Gilmer,  6  Ired.  450. 

240.  •  R.  t>.  Peck,  1  Salk.  66;  Baxter  v. 

•Lobdell   v.    Allen,   9   Gray,   381;  Burfield,  2  Strange,  1266. 

Balch  v.  Smith,  12  N.  H.  437.  10  Commonwealth  v.  St.  Germans,  1 

4  Wood  on  Master  and  Servant,  sec  Browne,    24;    Warner   v.    Smith,    8 

62.  Conn.  14;  Cannon  v.  Davis,  1  Cranch 

*  Blunt  9.   Melcher,  2  Mass.   228;  C.  C.  457;  McGrath  v.  Herndon,  4  T. 

Berry  v.  Wallace,  Wright,  657;  Wood-  B.  Mon.  480;  Coffin  t>.  Bassett,  2  Pick, 

raff  v.  Corry,  3  N.  J.  L.  540;  Holbrook  357;  Commonwealth  ».  Conrow,  2  Pa. 

*  Bollard,  10  Pick.  68.  St.  402. 
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•  changed  his  business,1  or  has  become  physically  or  men- 
tally incompetent  to  conduct  it  any  longer,  or  has  died.1 
A  master  who  takes  an  apprentice  for  the  purpose  of  in- 
structing him  in  any  particular  act  or  trade  has  no  right 
to  require  services  from  him  as  a  menial  or  house-ser- 
vant.3 

Illustrations. — A  apprenticed  himself  to  B  to  learn  a  cer- 
tain trade,  but  also  to  do  "  such  other  chores  and  labor  when 
required,  as  w&uld  become  necessary  to  B."  Held,  that  a  re- 
quest by  B  that  A  should  go  into  the  cellar  under  the  shop,  and 
open  and  repair  a  drain  that  the  water  might  run  off,  was  rea- 
sonable under  the  contract:  McPech  v.  Moore,  51  Vt  269. 

1  Wood  on  Master  and  Servant,  sec.    52;  Hennessey  v.  Deland,  110  Maas. 
62;  Ellen  v.  Topp,  6  Ex.  424.  145. 

1  Wood  on  Master  and  Servant,  sea       s  Com.  v.  Hemperly,  4  Pa.  L.  J.  440. 
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CHAPTER  XXII. 

CONTRACTS  BETWEEN,  AND  BIGHTS  AND  DUTIES  OF,  MASTER 

AND  SERVANT. 

1 240.  Contract  of  service — Need  not  be  in  writing. 

f  241.  Services  rendered — When  promise  to  pay  implied. 

S  242.  Services  of  intruder  without  request. 

S  243.  Services  rendered  through  duress  or  fraud. 

S  244.  Illegal  or  immoral  service. 

S  245.  Request  implies  promise  to  pay. 

S  246.  Exceptions — Request  without  benefit  to  party. 

S  247.  Services  rendered  in  expectation  of  bequest  or  legacy. 

S  248.  Presumption  that  services  are  for  hire. 

5  249.  Exception — Near  relatives. 

S  250.  Contract  for  certain  term,  or  certain  thing,  an  entire  contract. 

9  251.  Abandonment  of  contract — No  recovery  for  time  served. 

1 252.  Exceptions — Where  quantum  meruit  recoverable. 

§  253.  Hours  of  labor. 

§  254.  Extra  hours  —  Compensation  not  recoverable  for  working  extra  hours 

—  Exceptions. 

§  255.  Work  performed  on  Sunday. 

S  256.  Right  to  order  servant  to  different  employment — Compensation. 

S  257.  Increased  duties  —  Extra  compensation. 

S  258.  Contract  is  personal — Delegation. 

S  250.  Lost  time. 

S  260.  General  hiring  —  Prima  fade  for  what  term. 

S  261.  Continuance  of  service  after  expiration  of  term — Presumption. 

S  262.  Regulations  of  master. 

S  263.  Duty  to  keep  master's  secrete. 

§  264.  Master  must  provide  work. 

§  265.  Board  of  servant. 

S  266.  Compensation  of  servant  —  Measure. 

S  267.  Master  may  recoup  damages. 

S  268.  Right  of  master  to  servant's  earnings. 

S  269.  Right  to  discharge  servant — By  contract. 

§  270.  Right  to  discharge  servant — By  law  in  absence  of  special  contract. 

f  271.  Valid  grounds  for  dismissal. 

§  272.  Involuntary  breaches  by  servant. 

§  273.  Discharged  servant  must  leave  peaceably. 

f  274.  Servant  may  recover  wages  to  time  of  dismissal, 

f  275.  Servant  occupying  master's  house  — When  and  when  nontenant. 

1 276.  Wrongful  discharge  of  servant — Remedies. 

§  277.  Servant  bound  to  seek  other -employment. 
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§  278.  Waiver  by  servant  of  wrongful  discharge. 

|  279.  Waiver  by  master  of  breach  or  forfeiture. 

§  280.  Causes  which  will  justify  servant  in  abandoning  service. 

§  281.  Dissolution  of  contract —  By  expiration  of  time  or  consent  of  parties. 

§282.  Dissolution  of  contract — When  service  may  be  dissolved  by  either  party. 

§  283.  Dissolution  of  contract — Dissolution  of  partnership. 

§  284.  Dissolution  of  contract — Bankruptcy  of  master. 

§  285.  Dissolution  of  contract — Abandonment  of  servant. 

§  286.  Dissolution  of  contract — Dismissal  by  master. 

§  287.  Dissolution  of  contract — By  death  or  disability. 

§288.  Rights  of  master — Injuries  to  servant  by  third  person. 

§  289.  Enticing  servant  from  employment. 

§  290.  Combinations  among  workmen. 

§  240.    Contract  of  Service — Need  not  be  in  Writing. 

— To  constitute  the  relation  of  master  and  servant  the 
contract  need  not  be  in  writing,  except  where  required 
to  be  by  the  statute  of  frauds.  An  infant's  contract  to 
serve  a  railroad  company  as  employee  is  valid  as  between 
himself  and  the  company;  and  want  of  the  previous  con- 
sent of  the  parent  does  not  avoid  it.  It  remains  good 
until  either  the  parent  or  his  minor  child  puts  an  end 
to  it.1 

§  241.  Services  Rendered — When  Promise  to  Pay  Im- 
plied.— The  mere  fact  that  services  are  rendered  for  an- 
other does  not  raise  an  implied  promise  by  the  latter  to 
pay  for  them.1  The  test  always  is,  Did  the  plaintiff  ex- 
pect pay  for  them,  and  did  the  defendant  expect  to  pay  for 
them?1  If  the  services  are  rendered  without  any  expec- 
tation of  compensation,  and  are  accepted  with  that  under- 
standing, no  promise  to  pay  can  be  implied.4  Where,  one 
has  employed  another  to  manufacture  articles  at  an  agreed 

1  Nashville  etc  R.  R.  Co.  v.  Elliott*  man,  2  Denio,  149;  Angnlo  «.  SunoL 

1  Cold.  611;  78  Am.  Dec  606.  14CaL402;  Fraylor^Sonora M.  Co., 

*  Wood  on  Master  and  Servant,  eec  17  CaL  594;  Palmer  v.  Haverhill,  96 

62;  Ryan  v.  Lynch,  9  Mo.  App.  ia  Mass.  487;  Ryan  v.  Dayton.  25  Conn. 

••!NSimo  **  WaUcer.   14  £*•  Ann.  188;  65  Am.  Dec  560. 

681;  Sprague  v.  Waldo,  38  Vt.  139;  *  Morris   t>.  Barnes,   35    Mo.    412; 

Chiniqny  v.  Deliere,  37  HL  237;  Wat-  James  r.  ODriscolI,  2  Bay,  101;  1  Am. 

fans  *  Richmond  College,  41  Mo.  302;  Dec  632;  Hertsog  v.  Hertsog,  29  Pa. 

Moms*  Barnes,  35  Mc  412;  Hart  v.  St.  465;  Zerrahn  «.  DitsonTm  Mam 

Hess,  41  Mo.  441;  Robinson  «.  Cash-  553L                               ^^ 
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price,  out  of  materials  to  be  furnished  by  the  former,  the 
fact  that  he  himself,  without  request,  assists  in  the  manu- 
facture, will  not  raise  an  implied  promise  on  the  part  of 
the  other  party  to  pay  for  such  services.1  "  If  the  person 
for  whom  the  services  are  rendered  has  reason  to  expect 
or  to  believe  that  the  person  expects  to  be  paid  for  his 
labor,  and  does  nothing  to  disabuse  him  of  this  expecta- 
tion, but  allows  him  to  go  on  rendering  important  ser- 
vices for  him,  the  law  will  imply  a  promise  to  pay  him 
what  such  services  are  reasonably  worth."1  A  promise 
to  pay  reasonable  expenses  of  keeping  and  repairing  a 
boat  found  adrift  on  the  water  is  implied  when  the  owner 
of  the  boat  takes  it  from  the  person  who  found  it.8 

Illustrations. — B.,  while  a  minor,  entered  the  service  of  S. 
as  a  member  of  his  family,  with  the  understanding  that  she 
was  not  to  have  pay  for  such  service;  but  subsequently  she  ex- 
pressed dissatisfaction  to  S.  that  she  was  not  receiving  pay 
for  her  services,  whereupon  S.  told  her  "  he  would  pay  her  for 
her  work."  Held,  that  this  constituted  an  understanding  or 
agreement  of  hiring,  and  that  B.  was  entitled  to  recover  the 
reasonable  value  of  services  thereafter  rendered,  notwithstand- 
ing the  agreement  under  which  the  services  were  originally  be- 
gan: Bennett  v.  Stephens,  8  Or.  444. 

§242.  Services  of  Intruder  without  Bequest. — Ser- 
vices rendered  by  an  intruder  and  without  his  request 
cannot  be  recovered  for.4  If  one  voluntarily  puts  repairs 
to  the  house  or  fences  of  another,  without  consulting  the 
owner,  he  cannot  afterwards  charge  him  therefor.0  So  a 
workman  employed  to  do  a  particular  job,  who  adds  extra 

1  Lange  v.  Kaiser,  34  Mich.  317.  Eneas,  2  Mill  Const.  348;  12  Am.  Dec; 

*  Wood  on  Master  and  Servant,  sec.  681 ;  Pinchon  v.  Delaney,  2  Yeates,  22. 

62;  Trustees  v.  Allen,  14  Mass.  175;  Allen  v.  Richmond  College,  41   Mo. 

Chiniquy    v.    Deliere,    37    HI.    237;  302;  Levee  Commissioners  v.  Harris, 

Handy  v.  Clark,  4  Honst  16;  Christie  20  La.  Ann.  201;  Watson  v.  Ledonx,  8 

v.  Sawyer,  44  N.  H.  298;  Be  Wolf  v.  La.  Ann.  68;  Dunbar  v.  Williams,  10 

Chicago,    26   HI.    443;    Goodwin   v.  Johns.  249;  Fox  v.  Sloo,  10  La.  Ann. 

Union  Screw  Co.,  34  N.  H.  378;  Low  11;    Morris  v.  Barnes,   35  Mo.  412; 

v.  R.  R.  Co.,  45  N.  H.  370.  Hazlip  v.  Leggett,  6  Smedes  &  M. 

'Chase  v.  Corcoran,  106  Mass.  286.  326. 

4  Bartholomew  v.  Jackson,  20  Johns.  *  Caldwell  v.  Eneas,  2  Mill  Const. 

28;  11  Am.  Dec.  237;   Caldwell  v.  348;  12  Am.  Dec  681. 
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work  without  consulting  his  employer,  cannot  recover 
therefor.1  But  where  A,  supposing  himself  entitled  to  an 
estate  of  which  possession  had  been  taken  under  an  in- 
quisition of  escheat,  proceeded  to  an  investigation,  in  the 
course  of  which  he  proved  the  title  of  B,  who  had  taken 
no  steps  in  the  matter,  and  that  his  own  claim  was- defect- 
ive, it  was  held  that  A  should  be  reimbursed  for  his 
expenses  in  the  investigation,  and  that  he  be  allowed  for 
his  services  ten  per  cent  on  the  amount  of  the  estate  re- 
covered.2 

§  243.    Services  Rendered  through  Duress  or  Fraud.  — 

Where  one  is  induced  to  render  services  to  another  either 
by  duress8  or  fraud,4  he  may  recover  their  value,  though 
when  he  rendered  them  there  was  no  intention  to  pay  for 
them.  If  either  servant  or  master  is  induced  to  enter  the 
contract  by  the  fraud  or  misrepresentation  of  the  other, 
—  the  falsity  of  the  representation  not  being  ascer- 
tainable by  the  exercise  of  ordinary  prudence,  —  he  is 
not  bound.5  But  if  he  proceeds  after  discovering  it,  he 
waives  the  fraud,  and  is  bound  to  perform.6  Where  a  con- 
tract was  made  that  A  should  serve  in  the  army  two  years 
as  substitute  for  B,  and  the  substitute  was  accepted  and 
the  service  actually  performed,  it  was  held  no  defense  in 
a  suit  brought  for  the  service  money  to  set  up  that  the 
substitute  deceived  the  officers  of  government  as  to  his 
name,  age,  etc.,  by  misrepresentation.7 

Illustrations. — A,  fraudulently  representing  himself  to  be 
owner  of  land,  induced  B  to  labor  on  it  in  expectation  of  be- 
coming a  joint  owner.  Held,  that  on  discovering  the  fraud  he 
might  sue  for  and  recover  pay  for  his  labor:  Richard  v.  Stanton, 
16  Wend.  25.    A  was  the  lessee  of  a  state  prison,  and  employed 

\  %?*£'  Norton»  *  McCord,  22.  *  Rickard  «.  Stanton,  16  Wend.  25. 

Oity  Council  *.  Hagermeyer,  Riley  ft  Selway  v.  Pogg,  6  Mees.  &  W.  S3; 

•  pi/'        cx    .   .  _.  Hupe  t>.  Phelps,  2  Stark.  480. 

Peter  v.  Steel,  3  Yeates,  250;  Jar-  •  Campbell  v.  Fleming,  I  Ad.  *  E. 

Mean*  /E0*'  2,2Um-  2°'  BUck  *    ^  Mw»y  *  F0gg,  5  Mees.  &  W.  83. 
Mean*,  4  Dana,  188.  f  fiervis «.  CoopS,  33N.  J.  L.  68. 
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the  prisoners  to  work  for  him,  under  a  contract  with  the  state, 
among  them  B.  After  his  release  B  proved  that  he  had  been 
illegally  committed  to  prison,  and  sued  A  for  the  value  of  his 
eervices.  Held,  that  he  could  recover:  Patterson  v.  Crawford,  12 
Ind.  241.  A  induced  a  woman  to  marry  him.  She  lived  with 
him  until  she  found  that  he  was  already  married,  and  then  left 
him  and  brought  an  action  for  her  services.  Held,  that  she 
could  recover:  Higgins  v.  Breen,  9  Mo.  497.  A  woman  had 
lived  with  a  man  as  his  wife,  both  believing  such  relation  to 
exist,  and  upon  his  death  it  appeared  that  the  marriage  be- 
tween them  was  void.  Held,  that  there  was  no  implied  promise 
raised  entitling  her  to  recover  for  her  services:  Cropeey  v. 
Sweeney,  27  Barb.  310;  7  Abb.  Pr.  129. 

§  244.  Illegal  or  Immoral  Service. — No  action  lies  for 
services  rendered  in  peddling  goods  for  another  without 
license,  in  violation  of  law.1  A  recovery  for  services  per- 
formed in  aid  of  prostitution,  as  mistress  of  a  brothel, 
is  not  permissible.2  A  marker  at  an  illicit  billiard-table, 
who  keeps  the  games  and  receives  the  money  betted  by 
the  players,  is  not  entitled  to  recover  wages  from  the 
owner  of  the  table,  the  contract  being  unlawful.8  One 
cannot  recover  for  his  personal  services,  portions  of  which 
were  rendered  in  an  employment  of  selling  liquors  unlaw- 
fully, the  contract  of  service  being  an  entirety;  but  he  is 
not  prevented  from  recovering  for  his  services  contracted 
to  be  rendered  in  a  lawful  employment,  merely  because, 
during  the  term  of  his  employment,  he  occasionally  as- 
sisted his  employer  in  such  unlawful  business  gratuitously, 
not  expecting  or  seeking  any  compensation  therefor.4  A 
party  who  sues  to  recover  for  services  rendered  under  an 
unconstitutional  law  cannot  recover.5  But  the  legislature 
may  ratify  such  service,6  and  authorize  the  payment  of  a 
claim  created  under  an  unconstitutional  law,  though  by 
the  constitution  it  has  no  power  to  authorize  the  payment 
of  any  claim  created  without  express  authority  of  law.7 

1  Stewartson  v.  Lothrop,  12  Gray,        6  Meagher  v.  Storey  County,  5  Nov. 
62.  244. 

*  Williams  *.  Guarde,  34  Mich.  82.  'Id. 

•Badgley  t>.  Beale,  3  Watts,  263.  T  Miller*.  Dunn,  72CaL462;  1  Am. 

*  Goodwin  v.  Clark,  65  Me.  280.  St.  Eep.  67. 
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§  246.  Bequest  Implies  Promise  to  Pfcy  — A  request 
by  one  of  another  to  do  anything  for  him  implies  an 
agreement  to  pay  him  what  the  services  are  reasonably 
worth.1 

§  246.  Exceptions— Bequest  without  Benefit  to  Party. 
—But  a  naked  request  is  not  sufficient  to  make  a  liability 
if  the  service  is  not  for  his  benefit,1  or  there  is  no  legal 
liability  on  him  to  have  the  labor  performed.  But  of 
course  if  the  terms  of  the  request  imply  a  promise  to 
pay,  the  liability  attaches.* 

§  247.    Services  Rendered  in  Expectation  of  Bequest 
or  Legacy. — Where  a  party  renders  services  for  another 
in  the  hope  of  a  legacy,  and  in  sole  reliance  upon  the  per- 
son's  generosity,  without  any  contract,  express  or  implied, 
that  compensation  should  be  provided  for  him  by  will  or 
otherwise,  and  the  party  for  whom  the  services  were  ren- 
dered dies  without  making  such  provision,  no  action  lies. 
But  where  from  the  circumstances  of  the  case  it  is  mani- 
fest that  it  was  understood  by  both  parties  that  compen- 
sation should  be  made  by  will,  and  none  is  made,  an  action 
lies  to  recover  the  value  of  such  services.4    Services  in 
the  way  of  assiduous  nursing  and  attention  to  a  boarder, 
if  performed  with  the  intention  of  charging  additionally 
for  them,  furnish  a  ground  of  action.     But  it  is  otherwise 
if  they  were  rendered  without  any  such  intention,  and 

1VanArmanr.Bymgton,38IlL443;  board,   and  clothing.     Held,   that   a 

Weeks  v.  Holmes,  12Cush.  215;  Jam^s  promise    to  pay    what    her    services 

v.  Bixby,  11  Mass.  34;  Dougherty  v.  were  reasonably  worth  was  implied: 

Whitehead*   31    Mo,    255;    Lewis    v.  McMillan  v.  Page,  71  Wis.  655. 

Trickey,    20    Barb.  387;    Weston   v.  a  Smith  v.  Watson,  14  Vt.  332;  Wil- 

Davis,  24  Me.  374;  Beall  v.  Van  Bib-  liamsv.  Brickell,  37  Miss.  682;  75  Am. 

ber,    19  La.    Ann.   434.     A,  when  a  Dec.  88;  Norris  v.  Dodge,  23  Ind.  190; 

young  girl,  entered  B's  home,  a  stran-  Boyd  v.   Sappington,   4  Watts,  247; 

ger  to  her,  as  a  servant  for  a  fixed  Batchelder  v.  McKenney,  36  Me.  555. 

period.     For  several  years  after  the  »  White  t>.  Mastin,  38  Ala.  147. 

expiration  of  that  period  she  contin-  «  Wood  on4ftaster  and  Servant^  sec 

i«*ito  work  for  B  without  receiving  72;  Martin  t>.  Wright,  13  Wend.  460; 

other    compensation   than   a    home;  28  Am.  Dec  468. 
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merely  with  the  hope  and  expectation  of  being  rewarded 
for  them  in  the  boarder's  will.1 

§  248.  Presumption  that  Services  are  for  Hire. — Ser- 
vices rendered  by  one  person  for  another  are  presumed  to 
have  been  for  hire,  and  not  gratuitous,  and  this  presump- 
tion can  only  be  rebutted  by  evidence  of  a  contrary  ex- 
press or  implied  understanding.9  Where  a  person  serves 
in  the  capacity  of  a  domestic  servant,  and  no  demand  for 
payment  of  wages  is  made  by  him  for  a  considerable 
period  after  such  service  has  terminated,  the  presumption 
is  either  that  the  wages  have  been  paid,  or  that  the  ser- 
vice was  gratuitous.  This  is  a  presumption  of  fact,  and 
may  be  rebutted.1 

§  240.  Exception — Near  Relatives. — An  exception  to 
this  rule  arises  where  the  parties  are  members  of  the 
same  family  or  near  relatives.4  In  this  case  the  law  will 
not  imply  a  promise  to  pay  for  services  rendered,  even 
though  there  may  be  a  moral  obligation  to  pay;  but 
clear  and  satisfactory  evidence  must  be  given  of  an  actual 

1  Kennard  v.  Whitson,  1  Houst  36.  arise  that  the  person  for  whom  he 

1  Lawson  on  Presumptive  Evidence,  .  labors  will  pay  him  the  value  of  his 
74.  Bat  where  a  service  for  the  bene-  services.  It  is  a  conclusion  to  which 
fit  of  the  public  is  required  by  law,  the  mind  readily  comes  from  a  knowl- 
tnd  no  provision  for  its  payment  is  edge  of  the  circumstances  of  the  par- 
made,  it  is  regarded  as  gratuitous,  and  ticnlar  case  and  the  ordinary  dealings 
no  claim  for  compensation  can  be  en-  between  man  and  man.  But  where 
forced:  Anderson  v.  Board  of  Commis-  the  services  are  rendered  between 
Doners,  25  Ohio  St  13.  members  of  the  same  family,  no  such 

1  McConnell's  Appeal,   97  Pa.   St.  presumption   will    arise.      We    find 

31.  other  motives  than  the  desire  of  gain 

*  Lawson  on  Presumptive  Evidence,  which  may  prompt  the  exchange  of 

74;  In  re  Scott,  1  Redf  234;  Williams  mutual   benefits  Aetween  them,  and 

v.  Hutchinson,  3  N.  Y.  312;  53  Am.  hence  no  right  of  action  will  accrue  to 

Dec.  301;  Bowen  v.  Bowen,  2  Bradf.  either  party,  although  the  services  or 

336;  Houck  v.  Houck,  99  Pa.  St  552;  benefits  received  may  be  very  valuable. 

Carpenter  v.   Weller,    15  Hun,   134;  And  this  does  not  so  much  depend 

Adams  v.  Adams,  23  Ind.  50.    In  Wil-  upon  an  implied  contract  that  the  ser- 

hams  v.  Hutchinson,  3  N.  Y.  312,  53  vices  are  to  be  gratuitous,  as  upon  the 

Am.  Bee  301,  the  court  say:  "A  con-  absence  of  any  contract  or  promise 

tract  or  promise  to  pay  as  a  matter  of  that  a  reward  should  be  paid.    So  far, 

net  requires  affirmative  proof  to  es-  then,  as  it  depends  upon  any  presump- 

tablish    it    Under   certain    circum-  tion  of  fact,  the  difficulty  is  as  great  or 

•tances,  when   one   man   labors   for  greater  in  the  case  of  an  infant  than 

another,  a  presumption  of  fact  will  an  adult" 
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promise  by  the  defendant  to  pay  for  such  services,  or  that 
the  circumstances  are  so  strong  as  to  show  an  intention 
on  his  part  to  do  so.1  Thus  a  daughter  who  continues  to 
reside  in  her  father's  family  after  coming  of  age  may 
recover  what  her  services  to  him  are  reasonably  worth,  if 
there  is  a  mutual  understanding  that  she  shall  be  paid  for 
such  services.8  The  relationship  of  father-in-law  and  son- 
in-law  is  not  of  itself  sufficient  to  rebut  the  presumption 
of  liability  for  services  rendered  by  one  to  the  other.* 

Illustrations.— A  mother,  being  ill,  sent  for  her  daughter, 
who  had  a  family,  to  come  and  care  for  her.    The  daughter 
left  her  home  and  lived  with  and  took  care  of  her  mother  for 
more  than  three  years,  deceased  frequently  remarking  that  she 
should  be  well  rewarded.    Held,  that  plaintiff  could  recover 
the  value  of  her  services:    Markey  v.  Brewster,  17  Hun,  16. 
The  plaintiff,  after  he  came  of  age,  lived  with  and  worked  for 
his  father,  the  defendant,  who  said  he  would  reward  him  well 
and  provide  for  him  in  his  will.     Held,  that  the  plaintiff  could 
not  recover  compensation  for  his  services  during  the  lifetime  of 
his  father:  Patterson  v.  Patterson,  13  Johns.  379.     A  sister  re- 
sided in  her  brother's  family,  performed  the  usual  duties  of  a 
housekeeper,  and  in  return  received  clothing  and  a  home  for 
eight  years.     No  account  was  kept,  and  no  agreement  was  made 
that  she  should  receive  wages.     Held,  that  the  law  would  not 
imply  a  contract  for  services  rendered:  Ayres  v.  Hull,  5  Kan. 
419.     A  girl,  upon  the  death  of  her  mother,  was  turned  away 
from  home  by  her  father  at  the  age  of  fourteen,  and  at  the  sug- 
gestion of  her  aunt  and  her  grandmother,  she  went  to  live  with 
an  uncle  and  aunt,  with  whom  she  remained  until  she  was 
twenty-five  years  of  age,  when  she  married.     She  subsequently 
brought  suit  against  the  uncle  for  work  and  labor.     No  express 
contract  to  pay  her  was  asserted,  and  it  appeared  that  she  was 
kindly  treated  and  provided  for  in  a  better  manner  than  she 
would  have  bee»  if  ehe  had  merely  received  ordinary  wages. 
Held,  that  she  was  not  entitled  to  recover  for  her  services:  Hays 
v.  McConneU,  42  Ind.  285.     A  laborer,  hired  for  a  certain  time 
and  for  a  certain  price,  intermarried  with  his  employer's  daugh- 
ter, who  was  a  member  of  her  father's  family,  and  continued  to 
work   for  his  wife's  father  for  several  years,  the  wife  in  the 

l  Duffey  v.  Dnffey,  44  Pa.  St.  899;  Guild,  15  Pick.  129;  Pitch  v.  Peck- 
Bash  v.  Basil,  9  Pa.  St  260;  Andrua  ham,  16  Vt.  150. 
5«  n l8^17*^  566*   R"*gway  *  *  Green  v.  Roberts,  47  Barb.  521. 
togliah,  22  N.  J.  L  409;  Guild  v.  •  Amey'a  Appeal,  49  Pa.  St  126. 
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meanwhile  remaining  with  her  father  and  rendering  services 
for  him,  and  he  furnishing  her  and  the  children  who  were  the 
issue  of  her  marriage  with  food  and  clothing.  There  was  no 
agreement  made  in  regard  to  the  services  of  the  daughter,  or 
the  food  and  clothing  of  herself  and  her  children,  or  the  ser- 
vices of  her  husband.  Held,  that  the  father  was  not  liable  for 
the  services  of  his  daughter;  that  he  could  not  claim  compensa- 
tion for  the  food  and  clothing  of  herself  and  children,  and  that 
he  was  bound  to  pay  her  husband  what  his  services  were  rea- 
sonably worth  after  the  time  for  which  he  had  been  engaged 
had  expired:  Conger  v.  Van  Aernum,  43  Barb.  602.  A  woman 
of  twenty-five  years  of  age  lives  for  six  years  with  her  step- 
mother, from  whom  her  father  had  been  divorced,  working  as  a 
dressmaker,  and  giving  some  of  her  earnings  to  her  step-mother, 
and  doing  some  of  the  household  work.  Held,  that  she  cannot 
recover  from  her  step-mother  for  services  rendered:  Feirtag  v. 
FHrtag,  Mich.,  1889. 

§  250.  Contract  for  Certain  Term  or  Certain  Thing 
an  Entire  Contract. — A  contract  to  work  a  certain  term 
or  to  do  a  certain  thing  for  a  certain  sum,  either  payable 
in  block  or  in  installments,  is  an  entire  contract,  and  unless 
the  full  term  is  served  or  the  thing  is  completed,  the  ser- 
vant can  recover  nothing.1  A  contract  to  teach  a  school 
for  ten  months  at  a  given  rate  per  month  is  entire,  and 
no  part  of  the  consideration  is  payable,  or  can  be  recov- 
ered, before  the  end  of  the  term.2  An  artist  who  has 
agreed  to  paint  likenesses  for  a  certain  price  cannot  recover 
till  he  has  completed  them.8  But  this  is  a  mere  presump- 
tion which  may  be  rebutted  by  any  evidence  showing  a 
different  arrangement  between  the  parties.4    Where  the 

1  Jennings  v.  Lyon,  39  Wis.  653;  20  for  any  definite  time,  and  at  a  fixed 
Am.  Rep.  57;  Kohn  v.  Fandel,  29  price,  the  complete  performance  of 
Minn.  470;  Difenback  v.  Stark,  66  which  is  a  condition  precedent  to  a 
Wis.  462;  43  Am.  Eep.  719;  Hansel!  right  to  compensation.  It  is  bat  a 
v.  Erickson,  28  111.  257;  Union  Bank  v.  stipulation  of  the  rates  at  which  the 
Hemyard,  15  S.  C.  296;  Thayer  v.  employee  is  to  be  compensated  for  the 
Wadsworth,  19  Pick.  349;  Earp  v.  services  performed.  He  is  not  bound 
Tyler,  73  Mo.  617;  Reab  v.  Moor,  19  to  serve  for  any  definite  time  to  en- 
Johns.  337;  Freeman  v.  Galbraith,  title  him  to  compensation:  Hancy  «L 
Wright,  591;  Isaacs  v.  McAndrew,  1  Caldwell,  35  Ark.  156. 
Mont.  437;  Larkin  v.  Back,  11  Ohio  'Turner  v.  Baker,  30  Ark.  188. 
St  561;  Stein  v.  Rose,  17  Ohio  St.  'Freeman  v.  Galbraith,  Wright, 
471.    A  contract  for  service,  "at  a  581. 

•alary  of  two  thousand  five  hundred  *  Thayer  v.  Wadsworth,  19  Pick, 

dollars  per  annum,"  is  not  a  contract  553;  Hoar  v.  Clute,  15  Johns.  224. 
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servant's  whole  time  is  not  due  under  the  contract  but  he 
is  only  required  to  serve  when  called  on,  he  may,  if  he 
holds  himself  in  readiness  to  perform  during  the  term, 
recover  the  agreed  compensation  for  the  entire  period.1 

Illustrations. — J.  agreed  that  he  and  wife  would  work  for 
L.  for  a  year  for  a  gross  sum.  Four  mouths  after  the  wife,  being 
about  to  be  confined,  left  the  service,  and  J.  was  discharged. 
Held,  that  J.  could  recover  nothing,  as  his  wife's  sickness  might 
have  been  foreseen  by  him  when  he  made  the  contract:  Jennings 
v.  Lyons,  39  Wis.  553;  20  Am.  Rep.  57.  A  brick-layer  under- 
took to  lay  the  brick  of  a  house  at  two  dollars  and  fifty  cents 
per  thousand,  kiln  count.  Held,  that  the  compensation  was 
not  due  until  the  house  was  completed;  and  that  the  loss  aris- 
ing from  the  accidental  destruction  of  a  part  of  the  work 
during  the  progress  thereof  fell  on  him:  Shanks  v.  Griffin,  14 
B.  Mon.  153.  A  carpenter  agreed  to  do  the  carpenter's  work  on 
a  house,  and  was  to  receive  a  certain  sum  on  the  completion  of 
the  work,  his  employer  furnishing  the  materials;  and  the  house 
and  materials  were  destroyed  by  fire  without  the  fault  of  the 
carpenter,  the  house  being  in  possession  of  the  employer.  Held, 
that  the  carpenter  could  not  recover  a  pro  rata  compensation 
for  the  work  actually  done:  Brumby  v.  Smith,  3  Ala.  123.  The 
plaintiff  agreed  to  work  for  the  defendant  ten  and  a  half 
months,  and  spin  yarn  "at  three  cents  per  run."  Held,  that 
the  contract  was  entire,  and  must  be  performed  before  the 

{riaintiff  could  recover  for  the  price  of  labor;  and  that,  if  he 
eft  the  service  of  the  defendant  before  the  expiration  of  the 
time,  he  could  not  recover  for  spinning  a  certain  number  of 
runs  of  yarn:  McMillan  v.  Vanderlip,  12  Johns.  165.  An 
agreement  was  made  that  the  plaintiff  was  to  work  for  the  de- 
fendant "  for  eight  months,  'for  which  the  defendant  was  to  pay 
him  $104,  or  $13  per  month."  Held,  that  the  contract  was 
entire,  and  that  the  plaintiff  could  not  sue  for  his  pay  until  he 
had  served  out  the  whole  time:  Beab  v.  Moor,  19  Johns.  337. 

§  251.  Abandonment  of  Contract — No  Recovery  for 
Time  Served. — A  servant  employed  for  a  term  under  an 
entire  contract,  who  abandons  and  refuses  to  complete  it 
without  legal  cause,  can  recover  nothing  for  what  he  has 
done.  This  rule  is  laid  down  in  a  multitude  of  decided 
casoe  both  in  this  country  and  in  England.1    On  the 

wiTT  £h  J2  i  w  *i  ^(^LBro,n-    Am- Dec-  WlSfiy  v.  Parks,  8<&w. 
lv>  iv  feWlfetnet  47T1  381.  63;  OWead  v.  We,  19  Pfck.  628; 


I 


449      CONTKACTS   BETWEEN   MASTER   AND   SERVANT.      §  251 

other  hand,  in  the  case  of  Britton  v.  Turner,1  which  arose 
in  New  Hampshire  in  1834,  it  was  held  that  the  default- 
ing servant  may  recover  from  the  master  the  value  of  his 
services  for  the  time  served,  less  the  damages  sustained 
by  the  master  by  reason  of  the  partial  non-completion  of 
the  contract.  This  doctrine,  though  since  criticised  in 
the  court  in  which  it  was  announced,8  remains  the  law  of 
New  Hampshire,8  and  has  been  followed  in  Iowa/  Kansas,5 

Davis  v.  Maxwell,  12  Met.  290;  Brown  consequently  not  apportionable,  and 

v.  Fitch,  33  N.  J.  L.  418;  Bragg  v.  has   been   only  partially  performed, 

Bradford,    33    Vt.    35;    Eldridge   v.  the  failing  party  is  not  entitled  to  re- 

Rowe,  2  GUm.  91;  43  Am.  Dec.  41;  cover  or  receive  anything  for  what  he 

Wolfe  v.  Howes,  20  N.  T.   197;  75  has  actually  done.    It  will,  perhaps, 

Am.  Dec  388;  Hogan  v.  Titlow,  14  be  admitted  that  such  doctrine  has 

CaL  255;  Angle  v.  Hanna,  22  111.  429;  been  overturned  with  respect  to  all 

74  Am.  Dec.  161;  and  see  cases  cited  contracts  except  those  for  personal 

in  Wood  on  Master  and  Servant,  sec.  services;  and  if  so,  then  there  is  not 

147,  note  1 ;  Webb  v.  Duckingfield,  13  much  of  the  doctrine  left.     But  if  the 

Johns.  389;  7  Am.  Dec.  388;  Martin  doctrine  is  to  be  abandoned  with  refer- 

v.  Schoenberger,  8  Watts  &  S.  367;  ence  to  all  contracts  except  those  for 

Givhan  v.  Dailey,  4  Ala.  336;  Gillie  personal  services,  then  why  not  aban. 

v.  Space,  63  Barb.  177;  Larkin  v.  Buck,  don  the   doctrine    altogether  ?     The 

11  Ohio  St.  561;  Hutchinson  v.  Wet-  reason  usually  given  is,  that  the  em- 
more,  2  CaL  310;  56  Am.  Dec.  337;  ployer  in  contracts  for  personal  ser- 
Earp  v.  Tyler,  73  Ma  617;  McMillan  vices  has  no  choice,  except  to  accept, 
v.  vanderlip,  12  Johns.  165;  7  Am.  receive,  and  retain  the  services  already 
Dec  299;  Tipton  v.  Feitner,  20  N.  T.  performed;  while  in  other  contracts  he 
429;  Cunningham  v.  Morrell,  10  Johns,  may  refuse  to  accept,  or  may  return 
203;  6  Am.  Dec  332;  Jennings  v.  the  proceeds  of  the  partially  performed 
Camp.  13  Johns.  94;  7  Am.  Dec.  367;  contract  if  he  chooses.  But  this  is  not 
Morrill  v.  Bemis,  4  Denio,  121;  Mort-  always  nor  even  generally  true  with  re- 
main v.  Lefaux,  6  Mart.   (La.)  654;  spect  to  other  contracts.     Suppose  a 

12  Am.  Dec.  485;  Byrd  v.  Boyd,  4  Mc-  miller  purchase  a  thousand  bushels  of 
Cord,  246;  17  Am.  Dec  740;  Wright  wheat  for  a  thousand  dollars,  the  wheat 
v.  Turner,  1  Stew.  29;  18  Am.  Dec.  to  be  delivered  within  one  month;  he 
85;  Posey  v.  Garth,  7  Mo.  94;  37  Am.  receives  the  wheat  as  it  is  delivered 
Dec  183;  Henson  v.  Hampton,  32  Mo.  and  grinds  it  into  flour;  when  the 
410;  Schnerr  «?.  Lemp,  19  Mo.  42;  vendor  has  delivered  five  hundred 
Millar  v.  Goddard,  34  Me.  102;  56  Am.  bushels  thereof  he  refuses  to  deliver 
Dec.  638;  Swanzey  v.  Moore,  22  I1L  any  more;  what  choice  has  the  miller 
63;  74  Am.  Dec  134;  Kelichka  v.  Es-  then  except  to  retain  what  he  has  al- 
terly,  29  Minn.  146.  ready  received  ?    This  kind  of  suppo- 

1 6  N.  H.  481;  26  Am.  Dec  713.  sition  will  also  apply  to  the  purchase 

1  Davis  v.  Barrington,  30  N.  H.  517.  and  sale  of  all  other  kinds  of  articles 

1  Davis  v.  Barrington,  30  N.  N.  517.  where  the  purchaser  on  receiving  them 

*  McClay  v.  Hedge,  18  Iowa,  66;  changes  their  character  or  sells  them, 
Pixler  p.  Nichols,  8  Iowa,  106;  74  Am.  so  that  he  cannot  return  them.  Or 
Dee.  298;  Byerlee  v.  Mendel,  39  Iowa,  suppose  that  an  owner  of  real  estato 
382.  employs  a  man  to  build  or  repair  some 

•  Duncan  t>.  Baker,  21  Kan.  107.  In  structure  thereon  for  a  gross  but  defi- 
tbis  case  the  court  say:  "The  weight  of  nite  sum,  the  owner  of  the  real  estate 
authority  at  the  present  time  we  think  to  furnish  the  materials  or  a  portion 
is  unquestionably  against  the  doctrine  thereof  in  case  of  building,  and  either 
that  where  a  contract  is  entire,  and  party  to  furnish  them  in  case  of  re- 
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Nebraska,1  and  several  more  states,  as  will  be  seen  by 
the  cases  cited  below.3 


§  252.  Exceptions — When  Quantum  Meruit  Recover- 
able.— And  there  are  certain  cases  where  a  quantum 
meruit  may  be  recovered  before  the  end  of  the  term. 
These  cases  are:  1.  Where  before  the  end  of  the  term 
the  master  abandons  the  business;8  2.  Where -before  the 
end  of  the  term  the  servant  is  wrongfully  dismissed:4 
3.  .Where  complete  performance  is  prevented  by  the  act 
of  God — as  sickness  or  death5 — or  by  the  act  of  the 

pairing,  and  the  job  is  only  half  fin-  v.  Swicegood,  65  N.  C.  626;  Byrd  «. 
ished,  what  choice  has  the  owner  of  Boyd,  4  McCord,  246;  17  Am.  Dec 
the  real  estate  with  reference  to  re-  740;  Swtft  v.  Harriinan,  30  Vt.  607; 
taining  or  returning  the  proceeds  of  Libhart  v.  Wood,  1  Watts  &  S.  263; 
the  workman's  labor?  This  kind  of  37  Am.  Dec.  461;  Henderson  v.  Stiles, 
supposition  will  also  apply  to  all  kinds  14  Ga.  135;  Ryan  v.  Dayton,  25  Conn. 
of  work  done  on  real  estate,  and  will  188;  65  Am.  Dec.  560. 
often  apply  to  work  done  on  personal  6  Wolfe  v.  Hawes,  20  N.  Y.  197;  75 
property.  Of  course  in  all  cases  where  Am.  Dec.  388;  Clark  v.  Gilbert,  26 
the  employer  can  refuse  to  accept  the  N.  Y.  279;  84  Am.  Dec.  189;  Jarrell 
work,  and  does  refuse  to  accept  it,  or  v.  Farris,  6  Mo.  159;  Lewington  «. 
returns  it,  he  is  not  bound  to  pay  for  Greene,  7  B.  1. 589;  Cuckson  v.  Stones, 
it,  unless  it  exactly  corresponds  with  28  L.  J.  Q.  B.  25;  Ryan  v.  Dayton,  25 
the  contract.  But  where  he  receives  Conn.  188;  65  Am.  Dec  560;  Lake- 
it  and  retains  it,  whether  he  retains  it  man  v.  Pollard,  43  Me.  463;  69  Am. 
from  choice  or  from  necessity,  he  is  Dec.  77.  In  K.  v.  Raschen,  38  L-  T., 
bound  to  pay  for  the  samo  whab  it  is  N.  S.,  38,  the  plaintiff  was  engaged  by 
reasonably  worth,  less  any  damage  the  defendants  as  a  clerk  at  a  yearly 
that  he  may  sustain  by  reason  of  the  salary,  and  was  to  have  one  months 
partial  non-fulfillment  of  the  contract,  notice  of  dismissal.  He  served  under 
Of  course  he  is  not  bound  to  pay  any-  the  contract  from  the  2d  to  the  30th 
thing  unless  the  work  is  worth  some-  of  July,  when,  being  unwell,  he  ob- 
thhig,  unless  he  receives  or  may  receive  tained  defendants'  permission  to  ab- 
some  actual  benefit  therefrom;  and  sent  himself  until  the  6th  of  August 
where  he  receives  or  may  receive  He  remained  away,  however,  until  the 
some  actual  benefit  therefrom,  he  is  first  week  in  September,  when  he  re- 
bound to  pay  for  such  benefit,  and  turned  and  tendered  his  services, 
only  for  such  benefit,  within  the  lim-  which  the  defendants  refused;  and 
itatious  hereinbefore  mentioned."  they  had,  moreover,  in  the  mean  time, 

1  McMillan  v.  Malloy,  10  Cent.  L.  namely,  on  the  20th  of  August,  given 

J.  447;  Purcell  v.  McComber,  11  Neb.  him  a  notice  by  letter  of  that  date, 

209;  38  Am.  Rep.  366.  terminating  the  employment.      They 

'  Coe  v.  Smith,  4  Ind.  79;  58  Am.  refused  to  pay  him  the  amount  claimed 

Dec.  618;  Wolcott  v.  Yeager,  11  Ind.  by  him  for  wages  during  his  absence, 

84;  Carroll  v.   Welch,   26  Tex.  147;  on  the  ground  that  he  had,  by  his  own 

Biggs  v.  Horde,  25  Tex.  Supp.  456;  misconduct,  rendered  himself  incapa- 

78  Am.  Dec.  584;  Chamblee  v.  Baker,  ble    of    performing    his   duties,   and 

95  N.  C.  98;  Hollis  v.  Chapman,  36  therefore  was    not    entitled    to    any 

Tex.  1.  remuneration.       The     illness    under 

8  Fuller  v.  Rowe,  59  Barb.  344.  which  the  plaintiff  was  suffering  arose 

*  Hill  v.  Green,  4  Pick.  114;  Brinkley  from  venereal  disease.    He  thereupon 
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law.1    So  a  master  waives  forfeiture  of  wages  for  services 

performed  by  a  servant  who  voluntarily  leaves  before  the 

brought  an  action  for  his  wages  from  out  a  reasonable  excuse.  How  can  it 
the  1st  of  August  to  the  1st  of  Sep-  be  called  misconduct  if  a  man  stays 
tember,  but  was  nonsuited  in  the  court  away,  on  the  advice  of  a  doctor,  in 
below.  On  appeal  the  nonsuit  was  order  to  get  himself  cured?  Now,  in 
set  aside  and  a  verdict  entered  for  the  the  present  case,  the  plaintiff  did  not 
plaintiff.  Cleasby,  B.,  said:  "I  think  voluntarily  and  willfully  refuse  to 
prima  fade  illness  is  to  be  attributed  serve,  but  was  compelled  to  absent 
to  the  act  of  God,  and  we  are  not  jus-  himself  by  an  illness  which  came  upon 
tified  in  going  back(  for  any  length  of  Him  during  the  time  of  service,  and 
time,  and  entering  into  an  investiga-  which  was  not  the  result  of  any  mis- 
tion  as  to  what  may  have  been  the  conduct  that  occurred  after  the  agree- 
cause  of  it.  We  ought  not,  I  think,  ment  was  made.  As  a  matter  of  tact, 
to  extend  the  effect  of  disability  axis-  I  conclude  that  the  malady  was  con- 
ing from  illness.  The  illness  which  tracted  before  he  entered  into  the 
rendered  him  unable  to  perform  the  defendants'  service,  and  he  did  not 
duties  for  a  time  came  upon  him  un-  improperly  obtain  admission  there, 
expectedly,  and  we  cannot  go  back  to  At  the  time  that  he  entered  into  the 
the  first  causes  and  into  the  question  contract,  which  he  did  honestly,  he 
of  how  it  arose.  The  maxim,  Causa  neither  believed  nor  knew  that  he 
proodma  non  remota  spectatur,  is  appli-  would  not  be  able  to  fulfill  it."  Dis- 
cable  here.  As  to  how  precisely  the  ability  occasioned  by  temporary  sick- 
disease  arose,  there  may  be  various  ness  will  not  disentitle  a  servant  to 
different  opinions,  and  there  might  be  wages,  if  the  contract  be  treated  as  sub- 
the  greatest  uncertainty  as  to  the  sitting  throughout:  Cuckson  v.  Stones, 
cause  or  matter  which  originally  1  EL  A  E.  248;  28  L.  J.  Q.  B.  25;  32 
brought  it  about.  It  was  a  misfortune  L.  T.  242.  Of  course,  it  is  one  thing 
which  could  not  have  been  foreseen  at  as  regards  wages  accruing  up  to  the 
the  time  the  contract  was  made,  and  time  of  the  sickness,  and  another  as 
I  think  the  plaintiff  is  entitled  to  say  regards  wages  for  the  period  during 
that  it  is  a  reasonable  excuse  for  his  or  subsequent  to  the  sickness;  and  as 
duties."  Hawkins,  J:  "I  am  of  the  to  the  latter  period,  it  is  important  to 
same  opinion.  If  the  plaintiff  had  bear  iu  mind  the  proviso  italicized 
been  aware,  at  the  time  of  the  making  above.  The  Scotch  law  on  this  branch 
of  the  contract,  that  he  would  be  in-  of  the  subject  seems  in  some  particu- 
capacitated  by  illness  from  performing  lars  more  favorable  to  servants  than 
bis  duties,  I  am  not  prepared  to  say  our  own.  If  the  sickness  be  caused  by 
that  he  could  recover  in  this  action,  a  hurt  sustained  while  engaged  in  the 
Bat  there  is  nothing  to  show  that  he  master's  service,  —  e.  g. ,  by  a  kick  from 
knew  anything  of  the  illness  which  he  his  horse,  or  the  bursting  of  his  fowl- 
subsequently  suffered  from  until  after  ins-piece,  —  the  servant  is  entitled  to 
the  agreement  had  been  entered  into,  full  wages;  and  if  he  lived  in  the  fam- 
There  was  no  cross-examination  on  ilv,  to  board  wages  up  to  the  period 
that  point,  and  no  question  was  put  of  the  termination  of  the  contract: 
to  get  out  of  him,  and  there  was  no  Bell's  Commentaries,  179;  Lorimer's 
evidence  to  show,  that  he  had  any  Institutes,  sec.  564.  If  the  master 
suspicion  of  the  misfortune  which  sub-  offer  to  maintain  the  servant  in  his 
eequently  overtook  him,  or  that  he  was  own  house,  the  servant  in  the  general 
aware  that  the  seeds  of  the  disease  case  is  not  entitled  to  leave  and  claim 
existed  in  him  at  that  time.  Now,  I  board  wages;  but  if  it  be  found  neces- 
base  my  opinion  upon  that  fact,  and  sary  for  his  recovery  that  he  should  be 
I  think,  under  these  circumstances,  removed,  the  master  must  pay  board 
that  he  is  entitled  to  the  amount  wages:  2  Hutch.  Just.  167;  Eraser  on 
claimed.  The  misconduct  alleged  in  Master  and  Servant,  51.  If  the  ser- 
the  pleadings  is  his  staying  away  with-  vant's  sickness  has  arisen  from  over- 

1  Jones  v.  Judd,  4  N.  Y.  411. 
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term  of  service  has  expired,  and  is  liable  therefor  at  the 
rate  stipulated  by  the  contract  only,  but  without  deduction 
of  damages  sustained  by  the  leaving,  where  he  offers  to 
pay  the  servant  at  the  contract  price,  and  tenders  payment, 
although  by  mistake  he  tenders  less  than  the  amount  due 
at  that  rate,  and  although  he  insists  at  the  time  that  he 
did  not  admit  his  liability.1 

§  253.  Hours  of  Labor.  —  A  servant  hired  by  the 
month  or  year  cannot  be  compelled  to  work  an  unrea- 
sonable number  of  hours  each  day;  but  what  is  or  is  not 
reasonable  depends  upon  the  nature  of  the  business,  the 
custom  of  the  trade  and  the  regulations  of  the  employer, 
and  the  understanding  of  the  parties  when  the  contract 
was  made.9  Where  a  party  contracts  to  work  by  the 
.  week,  knowing  the  nature  of  the  employment  to  be  such 
as  will  occupy  all  his  waking  hours,  he  cannot  claim  com- 
pensation for  as  many  days'  work  as  the  number  of  hours 
of  labor  performed  by  him  would  have  amounted  to,  in- 
dependent of  the  contract.*  The  fact  that  a  charge  for  a 
certain  number  of  hours'  services  for  the  first  year  is 
assented  to  by  the  employer  does  not  create  an  implied 
obligation  on  his  part  to  pay  twice  as  much  the  second 
year  because  the  number  of  hours  are  doubled  in  the 

tasking,  the  same  principles  are  appli-  any  other  clan  of  servants,  if  their 

came:  Lonmers  Institutes,  sec.  665.  engagement  be  liable  to  come  to  an 

it,  However,  the  sickness  be  referable  end  at  a  moment's  notice;  but  it  is  said 

n.°  cause  which  the  master  could  that  where  mechanics  or  artisans  are 


poaaiMy  have  controlled,  the  rule  is,  engaged  for  a  lengthened  period,  they 

£tV?g<Vnd  i08^  WB«e"  "M  *»  wifiprobably  bTfound  tohave  the 

dne only  where  the  illness  is  of  mod-  same  claim  to  wages  (not,  of  coarse,  to 

*££  _Sfuion!  ?°d, »  deduction  from  board  wages)  during  sickness  of  mod- 

siehsZ^  mad0  lf  ^°  len«th  of  th6  «■*•  duration  as  domestic  servants: 

rd»5™  Z?  ♦!ef7  ^,tt  ?on8ldered  "»  F"«er  on  Master  and  Servant,  54; 

Zt^HnSrW  ^°,«n«a«e-  Lorimer-s  Institutes,  sees.   672,  573. 

Sratar?e?i^U^!fcl66;5eUa0om-  See  "tide  on  Inability  of  Servants 

gSSS,  1^r}  ^rMer  <"»  Master  and  to  Fulfill  Contracts  wifii  Masters,  ie- 

wa^^and  ^wkmenearningweekly  printed  in  9  Cent  L.  J.  174. 

teXbW  ELT*?*  »»•■»•  »  Patnote  t..  Sanders,  41  Vfc  66;  98 

Zl,  Wv a**8  n°  claim  against  the  Am.  Dec  564. 

Stw^toSS"1  d?al>led  b?  ,WoodonMasterandServ«»t,sec8& 

neithwdoe.  .nf^f*  dK-yj  "4  «  i1"*6  "•  Hotchki-,  87  Coin.  819; 

-"»•  sucn  exist  in  the  case  of  9  Am.  Rep.  314. 
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latter.1  But  if  by  statute  a  certain  number  of  hours  are 
fixed  as  a  day's  work,  a  servant  may  lawfully  refuse  to 
work  beyond  that  time.2  Because  the  compensation  for 
performing  the  duties  of  a  certain  office  is  fixed  at  a  cer- 
tain price  per  day,  it  is  not  dependent  upon  the  perform- 
ance of  work  on  each  day.3 

§  254.  Extra  Hours  —  Compensation  not  Recoverable 
for  Working  Extra  Hours — Exceptions. — But  unless  there 
is  an  express  promise  to  pay  him,  a  servant  employed  for 
a  term  cannot  recover  for  working  extra  hours.4  His 
remedy,  it  is  said,  is  to  refuse  to  work  the  extra  time.* 
Even  where  a  statute  declares  that  a  certain  number  of 
hours  shall  constitute  a  day's  work,  a  servant  who  works 
over  that  time  cannot  recover  extra  compensation.6  But 
a  servant  may  recover  for  extra  services  performed  at  the 
request  of  the  master,7  provided  the  service  is  one  the 
servant  is  under  no  legal  obligation  to  perform.8  Where 
a  person  contracts  to  serve  half  the  time  and  to  receive 
but  half  pay,  he  may  show  that  he  served  all  the  time, 
and  recover  at  the  rate  stipulated  for  in  the  writing.9 

Illustrations.  —  W.  was  employed  by  D.  as  a  man-of-all- 
work,  at  a  fixed  weekly  stipend;  during  the  sickness  of  the 
latter  he  took  care  of  him  alternate  •nights  and  alternate  Sun- 
days, receiving  pay  for  his  services  upon  Sunday,  but  none  for 
those  rendered  at  night,  nor  was  there  any  agreement  respect- 
ing them.  W.  having  recovered  for  the  extra  services  at  night 
in  the  court  below,  held,  that  the  verdict  should  not  be  dis- 
turbed:  Wilford  v.  Devin,  43  Iowa,  559. 

1  Miller  v.  Hooper,  7  Hon,  200.  cannot  claim  extra  compensation  be- 

*  McCarthy  t>.  Mayor,  96  N.  Y.  1;  yond  that  called  for  by  his  contract 
48  Am.  Rep.  601.  with  his  employer. 

*  Abbott  V.Georgia  and  North  Caro~  6  McCarthy  v.  Mayor,  96  N.  Y.  1; 
lina  R.  R.  Co.,  90  N.  C.  462.  48  Am.  Rep.  601;  Luske  v.  Hotchkiss, 

*  Fraser  v.  United  States,  16  Ct.  of  37  Conn.  219;  9  Am.  Rep.  314;  United 
CL   1S7;  Guthrie  t>.  Merrill,  4  Kan.  States  v.  Martin,  94  U.  3.  400. 

157;   Luske  v.   Hotchkiss,   37  Conn.  7  Railroad  Co.  v.  Clarkson,  7  Ind. 

219;  9  Am.  Rep.  314.  595;  Duncan  v.  Commissioners,  19  Ind. 

*  Wood  on  Master  and  Servant,  sec  154;  Clutterbuck  v.  Coffin,  20  L.  J. 
86;  Koplite  v.  Powell,  56  Wis.  671,  Com.  P.  65. 

holding  that  if  a  servant  voluntarily       *  Harris  v.  Carter,  3  EL  &  B.  559. 
works  daring  unseasonable  hours,  he       •  Edrington  v.  Leach,  34  Tex.  285. 
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§  255.  Work  Performed  on  Sunday. — As  we  have  seen, 
a  servant  is  not  obliged  to  work  on  Sunday,1  but  if  he 
does  so,  he  is  not  entitled  to  extra  pay,3  unless  the  work  is 
"necessary,"  and  the  master  requested  him  to  work  on 
that  day,  and  promised  to  pay  him  extra  compensation.* 
Where  one  is  employed  at  a  certain  price  per  month  to 
work  on  a  farm,  and  his  employment  contemplates  certain 
work  to  be  done  by  him  on  Sunday,  and  he  afterwards 
makes  a  final  settlement  without  claiming  additional  pay 
for  his  Sunday  work,  he  cannot  then  recover  for  such 
work.4 

§  256.  Bight  to  Order  Servant  to  Different  Employ- 
ment— Compensation. — A  servant  hired  for  one  service 
may  refuse  to  labor  at  another  and  different  service.5  But 
the  test  always  is,  Is  the  new  service  such  a  one  as  may 
fairly  be  contemplated  to  have  been  within  the  intention 
of  the  hiring.6  "If,"  says  Mr.  Wood,7  "a  farm  laborer 
should  refuse  to  carry  mortar  for  brick-layers  construct- 
ing a  building  for  the  master,  he  might  properly  be  dis- 
missed therefor,  for  the  nature  of  the  service  is  general.8 
But  if  the  same  service  was  required  of  a  clerk,  a  book- 
keeper, lawyer's  clerk,  and  others  specially  employed,  he 
might  properly  refuse  to'perform  it.  Thus  a  lady's  maid 
cannot  be  required  to  milk  cows,9  a  journeyman  saddler 
cannot  be  required  to  cook,10  nor  a  cook  to  act  as  market- 
woman,11  nor  a  farm  laborer  as  a  household  servant."    But 

1  Commonwealth  v.  St.  Germain,  1  7  Wood  on  Master  and  Servant,  sec. 

Browne,  24,  cited  ante.    A  contract  89. 

to  pay  a  demurrage  will,  in  the  ab-  8  Angle  v.   Hanna,  22  IU.   429;  74 

sence  of  any  proof  to  the  contrary,  Am.  Dec.  161;  Fraaer  on  Master  and 

be  deemed  to  intend  to  mean  demnr-  Servant,  68. 

rage  for  working  days,  and  to  exclude  •  Bell's  Commentaries,  117. 

Sundays:  Rigney  v.  White,  4  Daly,  400.  *•  Peter  v.  Terrol,  2  Mur.  28. 

9  Guthrie  v.  Merrill,  4  Kan.  187.  n  Gunn  v.  Ramsay,  Hume,  384. 

*  Whitcomb  v.  Gilman,  35  Vt  297.  ls  Stuart  v.  Richardson,  Hume,  39a 
"    'Lowe  c.  Marlow,  4  I1L  App.  420.  A  director  of  a  theater  cannot  require  a 

*  Baron  v.  Placide,  7  La.  Ann.  229.  dancing-girl,  engaged  as  premUre  «- 

*  Angle  v.  Hanna,  22  HI.  429;  74  conde  danseust,  to  appear  in  any  dances 
Am.  Dec.  161;  Burton  v.  Pinkerton,  which  do  not  enter  into  employment 
L.  R.  2  Ex.  340.  according  to  the  usages  of  the  thea- 
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in  all  cases  this  question,  as  to  whether  certain  special 
service  outside  of  the  contract  can  be  reasonably  required 
of  the  servant,  must  depend  upon  the  contract  and  the 
character  of  the  service  contemplated  thereby,  and  the 
particular  necessities  of  the  master/'  One  agreeing  to 
render  service  as  "salesman,"  or  in  any  other  capacity, 
may  show  by  the  usages  of  this  trade  what  services  he 
was  to  render,  where  his  work  was  to  be  done,  what  goods 
he  was  to  sell,  and  how  many  hours  a  day  he  was  to  be 
employed.1  Thus,  engaged  as  a  "lace  buyer,"  he  might 
show  that  an  order  from  his  employer  to  fold  some  lace 
on  cards  was  not  within  his  contract,  and  that  his  refusal 
to  do  so  would  not  justify  his  dismissal;2  or  engaged  as 
a  traveling  salesman,  and  agreeing  not  to  go  over  "the 
same  ground"  for  any  other  house,  these  words  ought  to 
be  properly  explained  by  parol  evidence  of  usage;3  and 
usage  may  explain  what  is  included  in  "  ship-carpenters' 
work,"  as  these  words  are  used  in  a  contract.4  But  the 
master  may  call  for  his  assistance  outside  of  his  ordinary 
engagement  in  a  case  of  great  emergency.5 

§  257.    Increased  Duties — Extra  Compensation. — So  a 

person,  employed  at  a  salary  to  perform  certain  duties, 
cannot  recover  extra  pay  because  his  duties  have  been  in- 
creased beyond  what  he  expected.6    An  action  does  not  lie 

ter.    And  where  he  dismisses  ber  for  6  Fraser  v.  United  States,  16  Ct  of 

refusing  to  dance  a  parlor-dance  in  01.  337;  TurneH's  Succession,  34  La. 

parlor-dress  with  the  figurantes  of  the  Ann.  888;  Hair  v.  Bell,  6  Vt.  35;  Kop- 

theater,  he  will  be  liable  to  her  in  litz  v.  Powell,  56  Wis.  671;  Hodges  v. 

damages:  Baron  v.  Placide,  7  La.  Ann.  Railroad   Co.,   29   Vt   220;   Pew  v. 

229.  National  Bank,  130  Mass.  3*»4.     "  A 

1  Hagan  v.    Domestic  Sewing  Ma-  person  employed  as  the  secretary  of  a 

chine  Co.,  9  Hun,  73;  Sweet  v.  Lee,  3  private  corporation,  at  a  fixed  rate  of 

Man.  &  G.  452;  Price  v.  Mouat,  11  compensation,   cannot  demand  extra 

Com.  B.,  N.  S.,  509;  Hosley  v.  Black,  pay  for  services  in  that  capacity  which 

28  N.  T.  438.  were  not  anticipated  at  the  time  of  his 

1  Price  v.  Mouat,  11  Com.  B.,  N.  S.,  appointment,  or  which  were  not  enu- 

609.  merated  in  the  charter  or  by  -laws.    The 

*  Mnmford  v.  Gething,  7  Com.  B.,  fair  construction  of  his  contract  is,  that 
N.  S. .  305.  he  will  do  whatever  his  employers  may 

4  Cillyer  v.  Collins,  17  Abb.  Pr.  467.    have  occasion  to  employ  a  secretary 

*  Wood  on  Master  and  Servant,  sec.    about"  :  Black,  J.,  in  Carr  v.  Chartiers 
89.  Coal  Co.,  25  Pa.  St.  337.    In  Voorhees 
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on  a  promise  to  pay  for  services  which  it  was  the  plain- 
tiff's duty  to  perform  without  pay.1  Bat  a  person  employed 
on  a  particular  service,  or  by  the  month  or  year,  may  have 
a  right  to  compensation  for  services  rendered  on  request, 
out  of  the  range  of  such  employment,  even  without  express 

v.  Combs,  33  N.  J.  L.  494,  a  dowtir  agreement  which  they  make  for  them- 
servant  was  employed  by  one  W.v  at  a  selves:  Walker  «.  Drawn,  28  HL  378; 
stipulated  monthly  wage.  After  W.  s  81  Am.  Dec.  SS7;  Cutler  c  Powell,  6 
death  she  claimed  an  increased  com-  Term  Rep.  324;  Hart  *.  Taumaj 
peo^tion,  on  the  ground  that  her  labors  Barb.  4101  In  the  case  of  Hartr. 
had  been  increased  by  his  sickness,  man,  Hart  agreed  to  make  a 
It  waa  held  that  she  could  not  re-  excavation  of  earth  for  a  lperial  price, 
cover.  "The  presumption  of  law,  "said  After  he  entered  on  the  work,  he,  un- 
the  court,  "is,  that  for  all  serrices  expectedly  to  both  parties,  encountered 
rendered  by  her  to  her  employer,  hard-pan,  and  pre  notice  to  lj-tM 
which  are  in  the  line  of  her  regular  that  be  must  abandon  the  work  unleai 
duties,  or  of  a  similar  nature,  whether  T^M— ^-  would  allow  him  more  than 
onlinary  or  extraordinary,  she  is  sat-  the  contract  price.  I  an  man  toM  Hart 
istied  by  the  payment  of  her  fixed  to  quit  the  work  until  some  arrange- 
salary.  The  object  of  an  express  eon-  ment  could  be  made,  and  he  did  quit 
tract  is  to  guard  the  parties  against  it  for  about  two  weeks,  when  it  was 
uncertainty  as  to  its  term,  or  exaction  resumed  under  a  new  agreement,  by 
in  its  performance.  But  an  express  which  he  was  to  have  reason  shir  com- 
contract  will  furnish  slender  protection  pensation  for  the  work  It  waa  held 
indeed  to  the  master,  if  for  every  ad-  in  this  case  that  Hart  could  not  re- 
ditioaal  or  extra  service  he  may  be  cover  under  the  new  agreement,  unless 
subjected  to  the  payment  of  such  sum  what  took  place  between  the  parties 
as  a  jury  may  award.  Such  a  rule  in  effect  rescinded  the  original  contract 
would  give  the  servant  a  valid  claim  as  to  that  portion  of  the  work  which 
for  increased  pay  whenever  the  master  had  been  abandoned,  and  that  the  par- 
entertained  an  unexpected  guest,  and  ties  were  not  in  a  situation  to  make  a 
enable  the  clerk  at  a  fixed  salary  to  new  contract  binding  upon  them  until 
demand  an  increase  of  wages  with  such  rescission.  In  other  words,  that 
every  increase  of  the  merchant  s  bosi-  where  work  was  entered  upon  with  an 
ness.  No  reason  can  be  perceived  why  express  stipulation  as  to  price,  a  sub- 
the  master  might  not,  with  equal  pro-  sequent  express  promise  to  pay  a 
priety,  upon  the  mere  diminution  of  mater  scan  on  account  of  unforeseen 
the  servant's  labor,  reduce  the  remun-  difficulties  in  the  undertaking,  would 
eration.  The  doctrine  upon  which  the  be  void  for  want  of  consideration  to 
plaint; J  rests  her  case  is  contrary  to  support  it,  unless  it  was  accompanied 
the  well-eettled  rule  that  an  ex  pi  ess  by  a  virtual  rescission  of  the  original 
contract  excludes  an  implied  one.  An  bargain.  The  extra  set  vices  ot  the 
implied  contract  cannot  exist  when  plaintiff  were  not  rendered  in  an  em- 
there  is  an  existing  express  contract  ployment  different  from  that  for  which 
about  the  identical  subject.  The  par-  she  engaged,  but  were  more  burden- 
ties  are  bound  by  their  agreement,  some  by  reason  of  the  testator's  illness, 
and  there  is  no  ground  for  implying  a  In  the  *Nhik*  of  the  express  agree- 
promiae.  It  is  only  when  the  parties  ment  to  pay  for  the  extra  services,  no 
do  not  a^ree  that  the  law  interposes  recovety  can  be  had.  This  view  is 
and  rai^s  a  promise.  Where  an  ex-  supported  by  Carey  c  Halleck,  9  CaL 
press  contract  exists,  there  must  be  a  196;  Haymore  r.  Moore,  8  Ohio,  239; 
rescissxoa  of  it  before  the  parties  will  Smith  on  Master  and  Servant,  101,  and 
be  remitted  to  the  contract  which  the  Hart  c  T^»^«t.  before  cited." 
law  implies,  in  the  absence  of  that  *  Sweany  *.  Hunter,  1  Murph.  181. 
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agreement  that  such  services  shall  be  paid  for.1    Where  a 
person  employs  an  architect  to  prepare  working  drawings 
for  a  house,  and  the  architect  changes  the  plan,  if  the 
owner  directs  the  work  to  be  altered  to  conform  to  the 
original  plan,  he  must  pay  the  workman  for  such  altera- 
tion.1   Where  extra  labor  performed  is  of  the  same  char- 
acter as  other  labor  agreed  for,  and  the  price  specified,  it 
will  be  inferred  that  the  additional  work  is  to  be  paid  for 
at  the  same  rate.3    Usage  is  admissible  to  settle  a  question 
as  to  the  proper  performance  of  the  duties  of  a  particular 
service.4    Where  the  plaintiffs,  who  were  booksellers,  em- 
ployed the  defendant,  a  printer,  to  print  for  them  an 
edition  of  one  thousand  copies  of  a  book  called  "  Taylor's 
Holy  Living,"   but  the  latter  printed  fifteen   hundred 
copies,  delivering  them  one  thousand  and  disposing  of  the 
remainder  to  his  own  use,  it  was  held,  in  an  action  brought 
by  them  for  damage  caused  by  the  market  being  thus 
overstocked,  that  it  was  a  proper  subject  of  testimony  to 
show  that,  according  to  the  usage  among  printers  and 
booksellers,  a  printer  contracting  to  print  for  a  bookseller 
a  certain  number  of  copies  of  any  work  is  not  at  liberty 
to  print  from  the  same  type,  while  standing,  an  extra 
number  for  his  own  disposal.5    So,  also,  it  is  competent 
to  prove  a  custom  that  the  employment  of  an  architect  to 
make  plans  and  designs  for  a  building  carries  with  it  an 
employment  to  superintend  its  construction.6    A  custom 
for  authors  having  a  book  to  write  to  employ  others  to  aid 
them  ill  compiling  it,  and  that  such  fact  being  known 
would  not  damage  their  reputation,  is  admissible.7 

Illustrations. — The  supervising  architect  of  the  treasury 
department  was  suspended  pending  the  trial  of  an  indictment 

1  Cincinnati  etc.  R.  R.  Co.  v.  Clark-  Hunt  v.  Carlisle,  1  Gray,  257;  Martin 

■on,  7  Ind.  595.  v.  Hilton,  9  Met.  371;  Hunt  v.  Mickey, 

»  Gnerin  *.  Rodwell,  87  N.  J.  L.  71.  12  Met.  349. 

8  Chicago  etc.  R.  R.  Co.  9.  Vosborgh,  *  Williams  v.  Gilman,  3  Me.  276. 

45  HL  311.  6  Wilson  v.  Bauman,  80  HL  493. 

4  Holcroft  v.  Barber,  1  Car.  &  K.  4;  '  Reade  v.  Sweetzer,  6  Abb.  Pr.,  N. 

Vaughn  v.  Gardner,  7  B.  Mon.  326;  8.,  9. 
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against  him,  and  A,  who  was  then  superintending  the J»»*™J 
tion  of  a  new  building  for  the  department,  and  w^  was  u nder 
pay  at  the  rate  of  eight  dollars  per  day,  was  *™J~*™ 
chkrge  of  the  office.     The  supervising  architect  afterwards ;  re- 
turned to  duty,  and  received  the  amount  of  hii i  latay  durmg 
the  period  of  his  absence.    Held,  that  A  was  entitled  £  no  pay 
for  his  services  beyond  his  eight  doUars  per  day:  Eraser  r. 
United  States,  16  Ct.  of  CI.  507.    The  plaintiff  entered  into  a 
contract  with  defendant  to  draw,  for  the  latter,  plans  of  a  hou**. 
The  contract  was  afterwards  changed  so  that  plaintiff  was  to 
furnish  plans  for  a  house  of  greater  value  than  the  ™V»*  "£ 
specific  sum  was  named  for  the  plans.    Held,  that  the  plamtiti 
might  prove  the  value  of  the  plans  furnished,  and  that  otner 
services  rendered  were  not  included  in  furnishing  the  plans,  ana 
the  value  of  such  additional  services:  Marcotte  y.  Beaupre,io 
Minn.  152.     The  contractor  of  a  lake  tunnel  employed  anotber 
at  certain  stipulated  wages  to  plan  a  crib  and  other  means mm 
accomplishing  certain  difficult  parts  of  the  work,  and  afterwaros 
employed  him  to  superintend  the  putting  down  of  the^nb,a™ 
otherwise  apply  his  plans  to  the  execution  of  the  work,  wnicn 
he  did,  inventing  and  applying  thereto  "screw-anchors,     etc. 
Held,  that  he  might  recover  of  the  contractor  additional  com- 
pensation for  the  latter  services,  although  rwei^«^^BQJf 
the  time  he  was  therein  employed:  DuU  v.  BramhaU,  49  HI.  aw- 

§  258.  Contract  is  Personal— Delegation.— The  con- 
tract of  service  is  personal.  The  master  cannot  turn  over 
the  servant  to  another  master,1  nor  can  the  servant  sub- 
stitute another  in  his  place  and  stead,*  except,  of  course, 
by  the  consent  of  the  master  and  servant  respectively. 

§  259.  Lost  Time. — The  term  of  the  service  being 
ended,  the  servant  cannot  be  compelled  to  continue  serv- 
ing to  make  up  lost  time;  nor  can  the  master  bo  com- 
pelled to  receive  the  extra  labor  of  the  servant  to  make  it 
up,  but  he  has  a  right  to  deduct  for  the  lost  time.4 

Illustrations.  —  Privates  on  the  capitol  police  remained 
absent  without  leave  and  without  reasonable  cause.  They  were 
not  dismissed,  but  substitutes  were  employed,  who  were  paid, 

1  McGuire  v.  O'Hallaran,  Hill  &  D.  *  Prentiss  v.  Ledyard,  28  Wis.  131; 

TOi  v     .               _  Bast  «.  Byrne,  61  Wis.  531;  37  Am. 

rAlT^n    S  .  Clark»    n    Vt-    657;  Rep.    841;    Nichols    t>.   Coolahan,  10 

Campbell  y.  Price,  9  Sea.  Cas.  S.  264.  Met.  449;  McDonald  v.  Montague,  30 

Cunuiungs  v.  Blaiadell,  43  Vt.  382.  Vt.  357. 
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the  names  of  the  absentees  being  stricken  from  the  pay-roll. 
They  were  afterwards  restored,  and  sought  to  recover  their  pay 
during  the  time  of  their  absence,  on  the  ground  that  they  had 
not  been  dismissed.  Held,  that  they  could  not  maintain  their 
claim:  Thvring  v.  United  States,  16  Ct.  of  CI.  13.  A  clerk  in 
the  office  of  the  board  of  education  of  New  York  City  wrote  to 
the  secretary  that  an  operation  was  about  to  be  performed  on 
his  eyes,  and  asking  leave  of  absence  until  his  sight  was  restored. 
Such  leave  was  granted  by  the  board.  Before  his  return  a  sec- 
ond operation  was  undergone,  which  necessitated  a  departure 
to  Europe.  Held,  that  he  was  not  entitled  to  any  salary  during 
the  period  of  his  absence  in  Europe,  he  not  having  obtained 
distinct  formal  leave  of  the  board  therefor.  Mere  permission  of 
members  thereof  was  insufficient:  (PLeary  v.  New  York  Board  of 
Education,  9  Daly,  161. 

§  260.  General  Hiring — Prima  Facie. for  What  Term. 
—In  England  a  general  hiring — that  is,  a  hiring  where 
no  term  is  fixed — is  a  hiring  for  a  year.  This  rule  ap- 
plies to  all  kinds  of  servants,  domestic  or  others,  except 
where  there  is  a  different  general  custom  proved,  or  the 
intention  of  the  parties  is  shown  to  have  been  different, 
either  by  their  agreement  or  the  circumstances  of  the 
case.1  In  the  United  States,  on  the  contrary,  a  general 
and  indefinite  hiring  is  prima  facie  a  hiring  at  will, 
though  the  servant  is  to  be  paid  by  the  day,  week, 
month,  or  year,  as  the  case  may  be.2    Unlimited  con- 

1  Wood  on  Master  and  Servant,  sec.  charged  at  a  month's  notice,  but  that 

196.  is  not  a  matter  of  law:  it  is  a  custom 

3  De  Briar  v.  Minturn,  1  Cal.  450;  that  might  be  put  on  the  record  as  a 

Tatterson  v.  Mfg.  Co.,  106  Mass.  66;  fact,  and  the  jury  would  find  that  it 

Franklin  etc  Co.  v.  Harris,  24  Mich,  existed.*    And  in  that  case  the  court 

115;  Haney  v.  Caldwell,  35  Ark.  156;  held  that  the  month's  notice  was  not 

Orr  v.  Ward,  73  111.  318;  Kansas  Pac.  applicable  to  a  reporter  for  a  news- 

B.  R.  Co.  v.  Boberson,  3  Col.  142;  paper,  no  such  custom  being  proved 

Boogher  t\  Ins.  Co.,  8  Mo.  App.  633.  applicable  to  reporters.     And  in  Faw- 

In  Hathaway  v.  Bennett,  10  N.  Y.  cett  v.  Cash,  5  Barn.  &  Adol.  904,  the 

108,  61  Am.  Dec.  739,  the  court  say:  court  held  it  was  not  applicable  to  a 

"The  plaintiff's  counsel  has  referred  warehouseman  who  was  dismissed  from 

us  to  the  English  law,  by  which  a  ser-  his  employment;  andin  Beeston  v.  Coll- 

▼ant  is  entitled  to  one  month's  notice  yer,  4  Bing.  309,  it  was  held  not  to  be 

before  he  is  discharged;  but  that  rule  applicable  to  clerks   or   servants    in 

rests  entirely  upon  custom.     Little-  husbandry.     All  these  decisions  were 

dale,  J.,  said  in  Williams  v.  Byrne,  2  made  on  the  ground  that  no  custom  as 

Nov.  &  P.  139:  'The  case  of  a  menial  to  such  classes  of  persons  had  been 

servant  has  been  put,  who  may  be  dis-  proved." 
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tracts  for  personal  service  may  be  terminated  by  either 
party  upon  reasonable  notice.1  A  servant  employed  at 
will  may  be  discharged  at  any  time.2  "The  reservation 
of  wages,  payable  monthly  or  weekly,  will  not  control  the 
contract  so  as  to  destroy  its  entirety  when  the  parties 
have  expressly  agreed  for  a  specified  time,  as  a  year. 
But  if  the  payment  of  monthly  or  weekly  wages  is  the 
only  circumstance  from  which  the  duration  of  the  con- 
tract is  to  be  inferred,  it  will  be  taken  to  be  a  hiring  for 
a  month  or  a  week."8  A  general  engagement  of  a  ser- 
vant "  at  a  salary  of  fifteen  hundred  dollars  a  year,  payable 
weekly,"  unaffected  by  any  other  considerations  growing 
out  of  the  custom  of  the  place,  the  conduct  of  the  parties, 
or  other  extraneous  evidence,  disclosing  a  contrary  inten- 
tion, constitutes  a  contract  of  hiring  for  the  year.4  A  gen- 
eral hiring  to  be  terminated  by  three  months'  notice  is  a 
hiring  by  the  year.*  Where  one  is  hired  by  the  week, 
and  is  paid  weekly,  the  burden  is  on  him  to  show  a  change 
in  the  contract  as  to  the  term  of  service.6  On  the  ques- 
tion as  to  the  term  for  which  a  servant  is  hired,  evidence 
of  the  terms  for  which  other  employees  of  the  same  mas- 
ter were  hired  is  irrelevant.7  Under  an  ordinary  con- 
tract of  hiring  by  the  day,  the  person  hired  is  not  bound 
to  prolong  his  services  in  order  to  complete  any  particu-. 
lar  piece  of  work  on  which  he  may  happen  to  be  em- 
ployed.8 By  the  common  and  legal  construction  of  a 
contract  for  the  labor  of  an  individual  at  a  monthly 
compensation,  such  compensation  is  payable  at  the  end 
of  each  month.0    Usage  may  regulate  the  conditions  of 

1  Ward  v.  Ruckman,  34  Barb.  419.  *  Bleeker  v.  Johnson,  51  How.  Pr. 

1  Parks  v.  Atlanta,  76  Ga.  828.  380. 

*  Beach  v.  Mullin,  34  N.  J.  L.  343.        6  Heidleberg  v.  Lynn,  5  Whart.  430; 

The  fact  that  the  rate  of  compensation  34  Am.  Deo.  566. 
agreed  upon  is  a  certain  sum  per  month        6  State  v.  Fisher  Varnish  Co.,  43  N. 

or  per  year  does  not,  in  the  absence  of  J.  L.  151. 

other  evidence,  fix  the  period  of  hiring        7  Lakeman  v.  Pollard,  43  Me.  463; 

at  one  month  or  one  year:  Evans  v.  St.  69  Am.  Deo.  77. 
Louis,  Iron  Mountain  etc.  R'y  Co.,  24       8  Wyngert  v.  Norton,  4  Mich.  286. 
Mo.  App.  114.  •Heimt>.  WoU,  1  E.  D.  Smith,  7a 
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the  employee's  service.  Thus  it  may  be  admissible  to 
show  the  length  of  a  hiring1  when  there  is  no  express 
agreement  as  to  the  time  the  servant  is  to  work.2  A. 
usage  is  admissible  between  the  printers  and  proprietors 
of  newspapers  that  the  latter  should  give  to  the  former 
four  weeks'  notice  of  taking  the  work  from  them,  or  pay 
them  four  weeks'  wages.*  In  an  action  for  a  wrongful 
dismissal,  evidence  of  a  custom  among  dry  goods  jobbers 
in  Baltimore  that  when  a  clerk  or  salesman  begins  a  sea- 
son without  a  special  contract  he  cannot  be  dismissed  till 
the  end  of  it,  and  that  the  seasons  are  two, — one  from 
January  1st  to  July  1st,  and  the  other  from  July  1st  to 
January  1st, — was  admitted.4  A  custom  allowing  em- 
ployees to  work  for  themselves  after  certain  hours  is  rea- 
sonable;6 so  is  a  usage  on  the  part  of  business  houses  to 
furnish  each  other's  clerks  with  goods  and  charge  them 
to  each  other.6 

Illustrations. — One  was  under  monthly  employment,  and 
told  his  employer  that  he  wished  it  more  permanent,  and  an 
amount  per  year  was  agreed  upon,  payable  semi-monthly.  Held, 
that  a  hiring  for  a  year  might  be  inferred:  Bascom  v.  Shillito,  37 
Ohio  St.  431 .  A.  was  employed  by  M.  &  C.  as  a  traveling  sales- 
man at  eighteen  hundred  dollars  "per  year,"  and  notified  M. 
that  he  would  make  no  engagement  for  less  than  a  year.  Dur- 
ing the  year  M.  bought  out  C.'s  interest  in  the  partnership.  A. 
eerved  one  year  satisfactorily.  A  few  months  later  he  was  dis- 
charged without  pause.  Held,  that  the  contract  was  a  continu- 
ing one,  to  be  terminated  at  the  end  of  each  year  by  the  wish 
of  either  party,  and  that  A.  could  recover  the  entire  salary  for 
the  second  year:  Alba  v.  Moriarty,  36  La.  Ann.  680.  A  agreed 
to  work  for  B  for  a  year,  and  for  a  second  year  at  an  advanced 
rate  if  B  should  continue  in  the  business.  Held,  that  if  B  con- 
tinued with  a  partner  he  continued  in  business  within  the  mean- 
ing of  the  contract:  Collett  v.  Smith,  143  Mass.  473.  An  offer 
by  letter  to  appoint  plaintiff  superintendent  of  defendant's  ships 
at  a  certain  sum  per  month  said,  "And  if  you  give  me  satisfac- 

1  The  Swallow,  Olcott  (Admiralty),  *  Cunningham  v.  Fonblanque,  6  Car. 

334;    Harris   v.    Nicholas,    5   Munf.  &  P.  44. 

483.  *  Given  v.  Charron,  15  Md.  602. 

*  Gleason  v.  Walsh,  43  Me.   397;  6  Barnes  v.  Ingalls,  39  Aid.  193. 

Holcroftv.  Barber,  1  Car.  &  K.  4.  «C^meront;.Blackman,39Mich.l08. 
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tion  at  the  end  of  the  first  year,  I  will  increase  your  salary  ac- 
cordingly." Held,  a  contract  of  hiring  for  a  year:  Morton  v. 
Cowelly  65  Md.  359;  57  Am.  Rep.  331. 


§  261.    Continuance  of  Service  after   Expiration  of 

Term — Presumption. — Where  without  any  new  contract 

the  servant  continues  after  the  expiration  of  the  term, 

the  presumption  is,  that  it  is  continued  on  the  same 

terms,1  but  the  employment  it  seems  must  be  in  the  same 

business,2  and  it  has  been  held  that  where  a  party  enters 

another's  service  without  any  agreement  as  to  the  rate  of 

compensation,  but  subsequently  the  rate  for  a  term  is 

fixed  by  agreement,  his  continuing  to  serve  after  that 

time  will  not  raise  a  presumption  that  the  compensation 

is  to  continue  at  the  same  rate.3 

Illustrations. — Plaintiff,  as  a  physician,  was  employed  for 
a  year  at  a  fixed  salary,  to  render  professional  services  for  a 
county,  and  at  the  end  of  the  year,  no  successor  being  then 
appointed,  no  new  contract  being  made  with  him,  and  no  notice 
given  by  him  that  he  should  demand  a  different  rate  of  com- 
pensation, he  continued  to  render  the  same  kind  of  services  for 
several  months,  and  until  another  physician  had  been  ap- 
pointed and  qualified  as  his  successor.  Held,  that  he  could 
recover  for  such  additional  period  of  service  only  at  the  rate 
of  compensation  fixed  by  his  contract  of  the  previous  year: 
Weise  v.  Milwaukee  County  Supervisors,  51  Wis.  564. 

§  262.  Regulations  of  Master.  —  Regulations  of  the 
master  as  to  the  conditions  of  the  service  are  binding  on 
the  servant,  if  reasonable,4  and  if  known  to  him.6  But 
such  regulations  are  not  binding  on  a  minor.6  Such 
regulations  as  the  following  have  been  had  valid,  viz.: 

1  Nicholson  v.  Patchin,  5  Cal.  474;  35  Me.  447;  58  Am.    Deo.   718.    A 

Huntingdon  v.  Claflin,  38  N.  T.  182;  regulation  or  a  contract  by  which  the 

Weiso  v.  Supervisors,  51   Wis.   564;  employee  releases  the  master  from  all 

Iron  Co.  v.  Richardson,  5  N.  H.  294;  liability  for   damage  resulting    from 

Wallace  v.  Floyd,  29  Pa.  St.  184;  72  the    employee's    negligence    is    void: 

Am.  Dec.  620;  Ranck  v.  Albright,  36  Roesner  v.  Herman,  10  Biss.  486. 

Pa.  St.  371;  Grover  etc.  R.  R.  Co.  v.  6  Stevens  v.   Reeves,  9  Pick.    198; 

Bulkley,  48  HI.  189.  Collins  t>.   Iron    Co.,    115    Mass.  23; 

a  Ranck  «.  Albright,  36  Pa.  St.  367.  Bradly  v.  Mfg.  Co.,  N.  H.  487. 

*  Smith  v.  Velio,  60  N.  Y.  106.  8  Derocher  v.  Continental  Mills,  58 

*  Harmon  v.  Salmon  Falls  Mfg.  Co.,  Me.  217;  4  Am.  Rep.  286. 
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that  an  employee  must  give  notice  of  his  intention  to  leave, 
or  forfeit  the  wages  earned.1  But  sickness  or  the  act  of 
the  law  will  excuse  the  notice,2  unless  he  has  expressly 
agreed  to  give  notice  in  such  case.8  A  mere  temporary 
absence  is  not  an  abandonment.4  And  an  employee  who 
overstays  his  leave  of  absence  does  not  abandon  his 
place.6 

Illustrations.  —  The  wages  of  workmen  were  ascertained 
on  Thursday,  but  not  paid  until  Saturday;  a  workman  worked 
from  Thursday  to  Thursday,  and  left  on  Friday.  Held,  that 
he  forfeited  his  wages  for  the  week:  Walsh  v.  Walley,  L.  R. 
9  Q.  B.  367.  An  employer  was  authorized  to  keep  back  part 
of  the  servant's  wages  until  the  work  was  performed  to  his 
"entire  satisfaction."  The  master  wrongfully  discharged  him. 
Held,  that  no  part  of  his  wages  could  be  withheld  under  the 
pretense  that  his  work  was  not  satisfactory:  Sloan  v.  Hayden, 
110  Mass.  141. 

§  263.  Duty  to  Keep  Master's  Secrets. — When  a  party 
who  has  a  secret  in  trade  employs  persons  under  a  con- 
tract express  or  implied,  or  under  a  duty  express  or  im- 
plied, those  persons  cannot  gain  the  secret  and  then  set 
it  up  against  the  employer.6    The  servant  may  be  re- 

1  Harmon  v.  Salmon  Falls  Mfg.  Co.,  'Noon  e.  Salisbury  Mills,  3  Allen, 

35  Me.  447;  58  Am.  Dec.  718;  Hunt  340. 

v.  Otis,  4  Met.  464;  Pottsville  Iron  and  *  "  A  man  does  not  qnit  the  service 

Steel  Co.  v.  Good,  116  Pa.  St.  385;  2  of  another  when  he  merely  takes  a 

Am.  St.  Rep.  614.     A  master  who  noti-  holiday  without  the  other's  consent; 

fies  his  servant  that  on  the  next  day  still  less  does  he  quit  the  service  if  he 

he  shall  cut  down  his  wages,  where-  only  breaks  off  work  for  a  day  because 

upon  the  servant  leaves  at  once,  can-  he  is  sick.  ....  Aman  does  not  know 

not  avail  himself  of  a  rule  that  ser-  a  fortnight  beforehand  when  he  is  going 

vants    leaving   without    giving    two  to  want  a  day  on  account  of  sickness, 

weeks'    notice    forfeit    their    wages:  or  even  for  recreation,  and  therefore 

Schietenger  v.  Bridgeport  Knife  Co.,  it  is  not  to  be  supposed  that  the  par- 

54  Conn.  64.     The  amount  of  forfeit-  ties  could  have  had  any  such  transient 

ure  must  not  be  excessive:  Richardson  intermission  of  service  in  mind  when 

v.  Woehler,  26  Mich.  90.     A  clause  in  they  stipulated  for  the  fortnight's  no- 

a  contract  that  on  the  failure  to  give  tioe " :  Heber  v.  U.   S.  Flax  Co.,  13 

two  weeks'  notice  of  intention  to  quit  R.  I.  303. 

he  shall  forfeit   "whatever  may  be  6  Taylor  v.  Carr,  30  L.   J.   M.  C. 

due  at  the  time  of  leaving  "  is  void  for  201. 

unreasonableness:  Schimpf  v.  Tennes-  6  Cranworth,     lord    chancellor,    in 

see  Mfg.  Co.,  86  Tenn.  219.  Morison  v.  Moat,  21  L.  J.,  N.  S.,  Ch. 

•  Fuller   v.  Brown,   11    Met.    440;  248;   Peabody  v.  Norfolk,   98  Mass. 

Hughes  v.  Wamsutta  Mills,  11  Allen,  457;  96  Am.  Dec.  664. 
201. 
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strained  by  injunction  from  making  use  of  knowledge  of 
his  master's  affairs  acquired  in  his  service,  to  engage  in  a 
business  enterprise,  during  the  continuance  of  the  con- 
tract of  service,  which  may  antagonize  the  interests  of  the 
master.1 

§  264.  Master  must  Provide  Work. — The  master  is 
bound  to  provide  the  servant  with  work  during  the  term, 
and  it  is  no  answer  to  his  claim  for  wages  that  he  had  no 
work  for  him  to  do.* 

Illustrations. — The  physician  of  the  state  penitentiary, 
which  was  leased  to  an  individual,  was  appointed  by  the  in- 
spectors, removable  by  them  only,  and  his  salary  was  to  be 
paid  by  the  lessee.  The  lessee  refused  to  permit  the  physician 
to  enter  the  penitentiary,  and  thereupon  the  latter  brought  an 
action  against  the  former  for  his  salary.  Held,  that  he  was 
entitled  to  recover,  although  he  did  not  perform  the  duties: 
Jones  v.  Graham,  21  Ala.  654.  The  plaintiff  agreed  to  spin  at 
the  defendant's  factory,  at  a  certain  rate  per  yard,  and  for  a 
certain  time,  upon  the  defendant's  furnishing  the  materials. 
Held,  that  the  defendant  must  furnish  a  reasonable  supply  of 
work,  but  that  the  plaintiff  waived  his  right  to  terminate  the 
contract  if  he  remained  such  a  length  of  time  in  the  defend- 
ant's service  as  would  lead  a  jury  to  infer  a  waiver,  and  then 
left  it  without  stating  that  he  left  on  account  of  the  want  of  a 
supply  of  work:  Thayer  v.  Wadwoorth,  19  Pick.  849. 

§  265.  Board  of  Servant. — Where  by  the  contract  the 
master  is  to  board  the  servant,  the  master  cannot  charge 
him  for  board  while  he  is  idle  by  sickness  or  without  his 
fault,8  but  he  cannot  charge  the  master  with  his  board -if 
he  boards  elsewhere.4  In  a  Georgia  case  a  master  under- 
took to  board  a  servant,  and  wrongfully  dismissed  him, 
and  it  appeared  in  a  suit  by  the  servant  that  he  was 
boarded  by  his  new  employers.  The  court  held  that,  as 
he  was  re-employed  directly  after  his  dismissal,  he  could 

1  Cower  v.  Andrew,  14  Gent.  L.  J.  595;  Whittle  v.  Franklaad,  2  Beet  & 

50;  59  CaL  119;  43  Am.  Rep.  242.  S.  49. 

*  Bromley  t>.  School  District,  47  Vt  8  Nichols  «.  Coolahan,  10  Met  450l 

8S1;  Cook  v.  Sherwood,  11  Week.  Rep.  *  Griffin*.  Tyson,  17  Vt.  85. 
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not  recover  for  board,  there  being  no  suggestion  that  the 
board  furnished  by  his  new  employer  was  inferior  to  that 
famished  by  defendant.1  A  railroad  company  is  liable  if 
it  agrees  to  provide  suitable  lodging  for  a  laborer,  and 
sends  him  to  a  high  mountain  pass  to  sleep  on  frozen 
ground,  with  only  damp  spruce  branches  for  a  bed, 
whereby  he  becomes  sick  and  paralyzed,  and  his  health  is 
shattered  .* 

Illustrations. — A  and  6  entered  into  an  agreement  by 
which  A  was  to  labor  for  B,  and  be  boarded  by  him  in  a  par- 
ticular way,  or  at  a  certain  place.  Held,  that  A  had  no  right 
to  procure  bis  board  in  a  different  way,  or  at  a  place  not  desig- 
nated between  them,  and  charge  B  therefor,  without  showing 
some  failure  of  performance  on  the  part  of  B:  Griffin  v.  Tyson, 
17  Vt.  35.  In  an  action  for  wages  as  hotel  porter,  plaintiff 
claimed  that  he  was  to  have  twenty-five  dollars  per  month,  and 
that  the  perquisites  of  the  place  were  not  considered  in  fixing 
that  price,  and  that  his  wife  and  child  were  to  room  and  board 
at  the  hotel  for  a  sum  per  month  equal  to  one  third  of  twenty- 
five  dollars.  Defendant  claimed  that  the  perquisites  were 
considered  in  fixing  the  price,  and  that  plaintiff  was  to  pay  a 
reasonable  price  for  the  room  and  board  of  his  wife  and  child. 
Hdd,  that  defendant  might  show  what  sums  plaintiff  received 
as  porter  from  the  guests  of  the  house,  as  bearing  upon  the  ques- 
tion of  whether  he  was  to  pay  such  reasonable  price:  Bennett 
v.  Stacy,  48  Vt.  163. 

§  266.  Compensation  of  Servant — Measure  of. — Where 
no  agreement  is  made  as  to  price,  the  servant  is  entitled 
to  demand  what  his  services  are  reasonably  worth,  judged 
by  the  price  paid  for  similar  services  at  the  time  and 
place.8  A  tradesman  removing  from  one  place  to  another, 
and  there  doing  work  without  any  agreement  about  the 
price,  can  claim  only  at  the  rate  of  the  latter,  and  not  of 
the  former,  place.4    Where  a  company  contracts  to  pay  an 

1  Ansley  v.  Jordan,  61  Ga.  482.  127.    Where  nothing  is  said  of  wages, 

*  Clifford  v.  Denver  etc.  R.  R.  Co.,  9  the  master  is  held  to  contract  for  the 

CoL  333.  current    wages:    Lawson    v.    Perry, 

'Jones  v.  School  District,  8  Kan.  Wright,  242. 

362;  Nauman  v.  Zoerhlaut,  21  Wis:  4  Gracy  v.  Bailee,   16  Serg.   &  R. 

466;  Banm  v.  Winston,  3  Met.  (Ky.)  126. 
Vol.  L— 80 
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employee  "  the  same  wages  as  shall  be  paid  to  other  men 
in  the  employ  of  the  company  filling  similar  positions/9 
and  the  laborer  sues  for  compensation,  and  there  is  no 
showing  that  the  company  had  other  employees  in  sim- 
ilar positions,  he  is  entitled  to  prove  what  his  services 
were  worth.1    Where  the  parties  agree  as  to  the  com- 
pensation, but  not  as  to  the  term,  the  servant  may  re- 
cover for  the  time  served  at  the  agreed  rate.1    Where 
one  performs  services  to  be  paid  for  in  a  particular  way, 
and  they  are  not  so  paid  for,  he  may  recover  their  value 
in  money.*    Even  where  the  agreement  is  that  the  master 
is  to  pay  what  he  thinks  the  services  are  worth,  he  is 
bound   to  pay  what  they  are  reasonably  worth,4     The 
plaintiff  may  show  that  the  defendant  expected  to  pay 
very  liberally  for  his  services.*    Where  the  contract  is 
that  the  servant  may  charge  whatever  he  sees  fit,  he  may 
nevertheless  not  recover  more  than  is  reasonable.6     The 
measure  of  compensation  for  professional  services  ren- 
dered for  an  infant  having  property  should  ordinarily 
be  determined  by  the  same  considerations  which  regulate 
similar  services  on  behalf  of  an  adult  in  like  circum- 
stances.7   There  is  no  rule  of  law  that  a  person  who  per- 
forms a  service  with  skill  is  entitled  to  less  compensation 
than  another  of  more  learning  and  skill  who  could  perform 
the  same  services  no  better.8     One  who  has  received  the 


«im  2  \i^BitKF8  m*  C^  *  Ran-  infracted  'that  the  plaintiff  was  en- 

*c??*r      f^16*     ~*  „  titled  to  recover  for  the  service  a  sum 

•S™      q r^®111  App.  203.  commensurate    with    the    labor   per- 

•  Mnnt  I"  nfr  ^J^-^'  formed,  the  skill  exhibited,  and  the 
Am  R™  ™?Uild?'  **  Mlch-  **;  38  responsibility  incurred  by  him  in  the 
iWinona.  V fi  r *  "5  S?""9  Butler  "■****•'  These  were  proper  subjects 
Am   j£T*r       °"  ** Mmn-  205;  41  for  consideration  by  the   jury  while 

6  Chiles  *• ' rv*;~  a  t^        r , ,  ***ey  wer*  determining  what  would  be 

•  Van  W^?'  £  ■"*  M4L„  „.  a  reasonable  compensation  for  the  pro- 
^  an  Arman  v.  Bynington,  38  HI.  fessional  services  performed.    The  law 

T  Bowling  r  Scaler  1  TVn«  n.  cio  ^omfe  a  reasonable  compensation,  and 

•  la  StocLLfi*  UE^  Ch'  6l8-  Permits  the  jury  to  take  into  consid- 
349,^6 1&  ^^  »  Me:  en^tion  all  thefacts.  The  same  rule 
for  the  valued?  hi?  1  8nrSeo.n  *«ed  of  law  decides  the  compensation  to  be 
forming  a  sursrical  nlLST"**  Vi***"  made  for  services,  whether  peHormed 
P**i  the  court  said^TT^     °*  ap*  tb*  a  day-laborer,  or  by  a  mechanic,  or 

*™said.      The  jury  were  byaaurgeon.     It  does  not  enter  i*U> 
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compensation  prescribed  for  his  serviees  in  a  special  con- 
tract can  recover  no  more,  although  they  were  worth 
more.1  A  person  who  is  employed  to  do  work  such  as  is 
done  by  an  expert  book-keeper  may  be  entitled  to  an 
expert  book-keeper's  salary,  though  the  word  "expert" 
was  not  used  in  the  contract  of  hire.*  Under  a  contract 
by  which  a  salesman  is  to  receive  for  his  services  a  share 
of  the  "  net  profits  "  of  the  business,  the  interest  on  capi- 
tal invested  by  the  principal  in  the  business  is  not  an 
expense  to  be  deducted  in  ascertaining  the  net  profits.3 
A  salesman  who  is  to  receive  a  commission  on  sales,  with 
the  privilege  of  drawing  twenty-five  dollars  per  week,  to 
be  deducted  from  his  commissions,  is  entitled  to  the 
weekly  payment,  though  he  has  not  earned  commissions 
to  that  amount.4  It  does  not  preclude  a  larger  recovery 
that  the  servant  offered  to  work  for  others  at  a  lower 
price;5  or  that  he  presented  a  bill  for  a  less  amount.6  A 
present  by  the  master  to  the  servant  is  not  to  be  deducted 
from  his  wages.7  Where  the  contract  is  to  pay  in  a  par- 
ticular manner,  that  mode  must  be  pursued,  and  there  is 
no  implied  contract  to  pay  in  a  different  manner.8 

distinctions  so  nice  as  to  determine,  as  in  such  case  to  prove  how  much  skill 
matter  of  law,  that  a  mechanic  who  had  been  exhibited,  and  how  great  re- 
performs  his  services  faithfully  and  sponsibility  had  been  incurred.  It 
with  competent  skill  is  not  entitled  to  would  often  be  difficult  if  not  impoa- 
receive  as  much  compensation  therefor  sible  to  receive  such  testimony  in  such 
as  another  would  be  who  had  acquired  a  manner  that  a  jury  could  safely  act 
much  greater  skill  and  had  performed  upon  it.  The  rule  stated  would  tend 
like  services  no  better.  Or  that  a  sur-  to  greatly  impair  uniformity  of  com* 
geon  who  had  performed  an  operation  pensation  for  professional  and  mechan- 
skillfully  and  faithfully  would  not  be  ical  services  of  the  same  description, 
entitled  to  receive  the  same  compensa-  and  to  introduce  a  different  rule  of 
tion  as  one  more  learned  and  skillful  compensation  for  like  services  when 
who  could  perform  the  same  operation  performed  by  different  individuals." 
no  better.  While  the  law  does  not  l  Bradbury  v.  Helms,  92  111.  85. 
act  upon  such  distinctions,  it  permits  '  Von  Kaas  v.  Hamilton,  63  Wis. 
jurors  to  take  into  consideration  the  132. 

exhausting   studies,    the    time    con-        *  Paine  v.  Howells,  90  N.  Y.  660. 
sumed,  and  the  expenses  incurred,  to        4  Weinberg  v.  Blum,  13  Daly,  399. 
acquire  great  professional  knowledge        5  Roles  v.  Mintzer,  27  Minn.  31. 
and  distinction,  or  great  mechanical        6  Allis  v.  Day,  14  Minn.  516;  Com- 
er other  skill.    If  the  law  made  the  missioners  v.  Brewer,  9  Kan.  308. 
compensation  for  services  performed        7  Neal  v.  Gilmore,  79  Pa.  St.  421. 
commensurate  with  the  skill  exhibited        8  Smith    v.   Bowler,    1    Disn.   520; 
and   the   responsibility   incurred,    it  Stone  v.  Stone,  43  Vt.  130;  Murray  v. 
would  be  necessary  to  admit  testimony  Baker,  6  Hun,  264. 
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A  servant  entitled  to  be  paid  by  the  month  may  call  for 
his  wages  at  any  time  after  one  month,  and  his  right  to 
monthly  payments  is  not  waived  by  neglecting  to  demand 
them  monthly.1  The  wages  of  one  employed  by  the  day 
or  month  become  due  at  the  close  of  each  day  or  month, 
there  being  no  contrary  understanding.2  If  the  employer 
has  an  established  place  where  he  pays  his  servants,  the 
latter  are  bound  to  go  there  for  their  pay.*  A  railroad 
employee  discharged  from  service  is  entitled  to  immediate 
payment  of  his  wages,  and  may  maintain  an  action  for 
their  recovery,  the  evidence  failing  to  show  a  general  cus- 
tom among  railroads  to  defer  payment,  or  notice  to  the 
plaintiff  of  a  regulation  or  usage  of  his  employer  to  do  so.4 

The  master  has  no  right  to  reduce  the  wages  of  a  ser- 
vant during  the  term  for  which  he  has  been  hired,  and  the 
servant  waives  nothing  by  remaining  in  the  service  after 
he  has  been  notified  that  he  will  not  be  paid  more  than  a 
certain  sum.6  But  if  the  hiring  has  not  been  for  a  fixed 
verm,  or  if  the  term  has  expired,  then  the  servant  by  con- 
tinuing in  the  service  after  notice  that  he  will  be  paid 
less  is  held  to  have  assented  to  the  change.6  It  is  no  de- 
fense to  an  action  for  day-wages  that  the  work  was  un- 
skillfully  done.7  But  where  one  undertakes  to  do  a  piece 
of  work  in  a  workmanlike  manner,  and  "  as  well  as  any 
other  mechanic  could,"  and  the  work  when  completed  will 
not  answer  the  purpose  for  which  it  was  designed,  he  can- 
not recover  the  price.8  Usage  may  regulate  an  employee's 
wages.9  Thus  the  mode  of  paying  the  crews  of  vessels,19 
the  proper  charges  of  a  veterinary  surgeon,11  and  the  right 
of  a  local  agent  employed  to  sell  glass-ware  in  a  certain 
territory  to  claim  commissions  both  upon  goods  ordered 


»  t5?t^?  *  At  «mfr. 8  0adL  W7-  ?  Clark  v.  Fenaky,  3  Kan.  389. 

»  Iw£PP6  *  SuUivan,  7  °°L  182-  8  Leflore  v.  Justice,  1  Smedes  &  M. 

18  An^am  *'S*ith,  H3  Mass.  320;  381. 

« IW^^Sur  ,.  *  S«^  *  <*■*  1  Car.  &  P.  392. 

Lou^VP^n  i  mETES"  "*  St-  r* "  ***•  *  Smith,  13  Alien,  1* 


6Hackm™  «  w T  mnJ2£    r,  But  not  i*  nnroasonable:   Metcalf  * 


SeweU  v.  Corp,  wpra. 
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directly  through  him  and  upon  goods  ordered  by  buyers 
living  in  the  territory  of  the  agent,  directly  from  the 
manufacturer,1  have  been  shown  by  evidence  of  custom. 
So  if  there  be  any  general  custom  in  a  particular  business 
under  which  payment  becomes  due  weekly,  monthly,  or 
otherwise,  the  parties  will  be  presumed  to  have  contracted 
with  reference  thereto,  and  payment  must  be  made  in  ac- 
cordance therewith;2  and  so  on  the  question  of  the  proper 
charges  of  physicians,  lawyers,  and  mechanics,  evidence 
of  usage  is  admissible.*  The  proper  criterion  in  the  as- 
sessment of  a  quantum  meruit  is  the  usual  and  reasonable 
price  which  others  have  received  for  similar  services.4  A 
custom  of  paying  for  a  whole  quarter  even  when  the  chil- 
dren are  at  school  only  a  part  of  it  is  valid.5  A  custom 
among  printers  of  books  that  they  are  not  entitled  to  any 
thing  until  the  whole  work  is  printed  is  admissible;6  so  is 
a  custom  that  an  advertisement  given  without  instruc- 
tions is  kept  in  a  newspaper  until  ordered  to  be  discon- 
tinued.7 

Illustrations.  —  An  employee  of  the  fire  department  of  the 
city  of  New  York  was  appointed  to  a  certain  position,  to  which 
was  attached  a  certain  salary.  Subsequently,  by  an  order,  he 
was  directed  to  perform  the  duties  of  an  inferior  position  for  less 
pay.  Held,  that  by  obeying  the  order  and  performing  the  du- 
ties of  the  inferior  place  for  two  years,  he  estopped  himself  from 
claiming  the  pay  attached  to  his  original  position:  CPBrien  v. 
New  York,  28  Hun,  250;  Monroe  v.  New  York,  28  Hun,  258.  A 
general  actuary  of  a  bank  agreed  to  serve  for  five  years,  for 
"  such  sums  from  the  net  profits  of  the  institution  as  such  pro- 
fits, after  paying  all  incidental  expenses,  may  warrant,  not  to 
exceed  one  thousand  dollars  per  annum."    Held,  that  if  no 

1  Lyon  v.  George,  44  Md.  205.  *  Pursell  v.  McQueen,  9  Ala.  380; 

•  Thayer  v.   Wadsworth,    19  Pick.  Hayes  t>.  Moynihan,  60  HI.  409;  Ewing 

349;  Dodge  v.   Favor,    15  Gray,   82.  v.  Beauchamp,  4  Bibb,  496;  Johnson 

And  tee  Hunt  v.  Otis  Co.,  4  Met.  464;  v.  De  Peyster,  50  N.  Y.  466. 

Naylor  v.  Fall  River  Iron  Works,  118  *  Murray  v.  Ware,  1  Bibb,  325;   4 

Mass.  317;  Baxter  v.  Nurse,  6  Man.  &  Am.   Dec.  637.     But  see  Sennett  v. 

G.  935;  1  Car.  &  K.  10;  Fairman  v.  Pierce,  1  Mart.,  N.  S.,  192. 

Oakford,  5  Hurl.  &  N.  635;  Cutter  v,  5  Keckeley  v.  Cummins,  Harp.  268. 

Powell,  2  Smith's  Lead.  Cas.  21;  Gray  *  Gillett  v.  Mawman,  1  Taunt.  138. 

v.  Murray,  3  Johns.  Ch.  167.  7  Thomas  v.  O'Hara,!  Mill  Const  303. 
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profits  were  made  in  one  year,  defendant  could  not  claim  com- 
pensation for  the  services  of  that  from  the  profits  of  a  subsequent 
year:  Jennery  v.  Olmstead,  90  N.  Y.  363. 

§  267.  Master  may  Recoup  Damages. — In  an  action 
for  wages,  the  master  may  recoup  damages  which  he  has 
suffered  through  the  servant's  neglect  or  failure  to  work 
as  agreed.1  Thus  where  the  plaintiff  sues  for  labor  on  a 
building  contract,  the  defendant  may  recoup  damages  for 
the  work  not  being  according  to  contract,*  or  not  done 
within  the  time  specified  in  the  contract.8  In  an  action 
for  wages  for  service  in  a  family,  the  employer  may  recoup 
damages  for  the  seduction  of  his  daughter  by  the  servant.4 
If  the  servant  spoil  material  used  by  him,  be  is  not  liable 
for  its  first  value,  but  only  its  depreciated  value.6  One 
who  employs  an  unskillful  artisan  or  tyro,  knowing  his 
deficiencies,  is  liable  to  him  for  his  usual  prices,  however 
inferior  the  performance  may  be,  especially  when  the 
work  has  been  received.6  And  it  is  no  defense  to  an 
action  for  wages  that  the  employee  had,  by  negligently 
injuring  a  third  person,  exposed  the  employer  to  liability 
for  damages,  unless  the  employer  has  actually  paid,  or 
has  been  adjudged  liable  to  pay,  damages.7  A  contract 
allowing  stipulated  damages  for  the  breach  of  a  me- 
chanic's contract  of  service,  to  be  valid,  must  provide  for 
some  fixed  and  reasonable  sum  of  forfeiture,  which  is  not 

1  Stoddard  v.  Treadwell,  26  Cal.  294;  270;    Elliot    *    Heath,     14    N.    H. 

Pixler  v.  Nichols,  8  Iowa,  106;  Still  v.  131. 

Hall,  20  Wend.  51;  Blodgett  v.  Ber-  »  Cooke  v.  Preble,  80  HI.  381;  Ab- 

hn  MU18  Co.,  62  N.  H.  215;  Field  v.  bott  v.  Gatch,  13  Md.  314;  71  Am. 

Ringo,  7  Ark.  435;  Branson  v.  Mar-  Dec.  635;  Wagner  v.  Corkhill,  40  Barb. 

tin,  17  Ark.  270;  Lee  v.  Clements,  48  175;  Duckworth  v.  Allison,  1  Mees.  & 

Ga.  128;  Phelps  r.  Paris,  39  Vt.  511;  W.  412;  Barber  v.  Rose,  6  Hill,  76; 

De  Witt  v.   Cullings,  32  Wis.  208;  Front  etc.  R  R.  Co.  *.  Butler,  50  Cat 

Campbell   v.   SomervUle,    114   Mass.  574. 

334;    Allaire    Works   t?.    Guion,    10  *  Bixby  v.  Parsons,  49  Conn.  483;  44 

Ik£b.  6o;  Newman  v.  Reagan,  63  Ga.  Am.  Rep.  246. 

t\A1    A        *,  n  ftHillyardt>.  Crabtree,  11  Tex.  264; 

n  *  Adlari  v\  Mnldoon,  45  HI.   193;  62  Am.  T>ec.  475. 

80mw?  ?r   4PI  °°£ke  *  Pre&e'        T  Merlette  v.  North  Ind  East  River 
W  HI.  381;  Haysler  v.  Owen,  61  Mo.    Steamboat  Co.,  13  Daly,  114. 
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oppressive  or  unequal  in  its  effect  on  the  parties.  One 
simply  forfeiting  all  wages  due  at  the  time  of  leaving  will 
not  be  enforced.  A  forfeiture  of  thirty  days'  wages  by 
the  employer,  for  his  default,  is  too  vague  and  indeter- 
minate as  a  consideration  to  sustain  a  forfeiture  of  wages 
against  a  workman  engaged  in  piece-work,  and  is  void  for 
want  of  mutuality.1 

Illustrations. — Goods  intrusted  to  a  common  carrier  were 
injured  by  the  negligence  of  the  carrier's  servant.  The  carrier 
paid  the  damages  to  the  owner.  Held,  that  he  could  recover 
the  amount  from  his  servant:  Smith  v.  Foran,  43  Conn.  244; 
21  Am.  Rep.  647.  A  railroad  conductor  sues  the  company  for 
wages.  The  latter  may  set  off  and  recover  damages  which  it 
has  sustained  by  the  conductor's  negligence  in  performing  his 
duties:  Mobile  R.  R.  Co.  v.  Clanton,  59  Ala.  392;  31  Am.  Rep. 
15.  An  employee  might  have  finished  work  for  his  employer  at 
a  certain  time,  but  failing  to  do  so,  it  was  yet  accepted  by  the 
employer  when  afterward  finished.  Held,  that  the  employer 
could  not  afterward  avoid  liability  on  the  ground  of  its  not  being 
finished  in  time,  but  that  he  had  a  counterclaim  or  recoupment 
to  the  extent  of  his  loss  by  such  delay:  Rogers  v.  Beard,  36 
Barb.  31. 

§  268.    Bight  of  Master  to  Servant's  Earnings.— If  a 

servant,  other  than  an  apprentice,  engages  in  other  em- 
ployment which  does  not  infringe  on  the  time  to  which 
the  master  is  entitled,  the  latter  has  no  claim  to  his  earn- 
ings; but  if  he  takes  other  employment  during  the  time 
th&t  the  master  is  entitled  to  his  services,  the  master  is 
entitled  to  his  earnings  as  against  the  servant,  but  not 
against  the  person  employing  him,  unless  the  latter  knew 
when  he  so  employed  him  that  the  master  was  entitled 
to  his  time,  and  was  paying  him  therefor.2  On  a  con- 
tract for  services  for  a  fixed  compensation  as  agent  in 
settling  claims,  the  master  is  prima  facie  entitled  to  no- 
tary's fees  earned  by  the  servant  in  the  employment.* 

1  Richardson v.Woehler,  26  Mich.  90.  tracted  in  his  service:  Wennall  v.  Ad- 

1  Wood  on  Master  and  Servant,  sec.  noy,  3  Bos.  &  P.  247. 

101.    The  master  is  not  liable  for  the  'Leach  v.  R.  R.  Co.,  86  Mo.  27;  56 

expenses  of  the  servant's  sickness  con-  Am.  Rep.  408. 
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That  an  employee,  after  his  discharge,  has  engaged  in 
business  for  himself  in  competition  with  his  late  employer, 
is  no  defense  to  the  former's  action  for  a  breach  of  hir- 
ing.1 A  mechanic  hired  for  the  purpose  of  perfecting  cer- 
tain machinery,  and  bound  to  devote  his  skill  and  labor 
to  the  interest  of  those  for  whom  the  machinery  is  being 
worked,  is  not,  by  that  fact,  under  any  obligation  to  ab- 
stain from  applying  for  a  patent  in  his  own  name  for 
such  machinery,  if  otherwise  entitled  thereto.* 

Illustrations. — The  defendant  was  in  the  employ  of  the 
plaintiff  under  a  written  agreement  to  work  for  the  interest 
of  plaintiff  in  the  manufacture  of  shellers  and  powers,  and  to 
give  the  latter  any  improvements  he  might  make.  Held,  that 
he  was  not  bound  to  assign  to  plaintiff  his  interest  in  an  in- 
vention in  check-rowers,  although  the  plaintiff  had  added  the 
manufacture  of  check-rowers  to  its  other  business,  and  defend- 
ant employed  his  time  in  perfecting  his  invention  by  the  con- 
sent of  the  plaintiff,  and  with  the  assistance  of  its  agents  and 
employees:  Joliet  Mfg.  Co.  v.  Dice,  105  111.  649;  Dice  v.  Jdiet 
Mfg.  Co.,  11  El.  App.  109. 

§  269.    Bight  to  Discharge  Servant— By  Contract.— 

The  contract  may  give  the  master  a  right  to  discharge  the 
servant  without  his  assigning  any  reason,  or  it  may  give 
him  a  right  to  do  so  for  certain  specified  reasons,  in  which 
case,  to  justify  a  discharge,  those  reasons  must  be  shown 
to  exist.  Where  the  contract  under  which  a  ball-player  is 
employed  provides  that  the  club  \9  to  be  the  sole  judge 
of  the  sufficiency  of  the  reasons  for  discharging  him,  he 
may  not  be  discharged  without  a  reason  or  the  allegation 
of  a  reason.*  A  corporation  cannot  discharge  a  servant 
at  any  time  without  sufficient  cause,  by  virtue  of  a  gen- 
eral power  of  removal  of  employees,  contained  in  its 
charter,  if  it  makes  a  specific  contract  with  him  for  a 
fixed  time.4    Under  an  agreement  for  the  employment  of 

^Stone    v.    Vimont,    7   Mo.   App.  « Winahip  v.  Portland  League  Base 

'WrAAn  -  \kt-m     -.  «       .  BaU  ©te-  Assoc,  78  Me.  671. 

Add  2ML     WlUard  Ban*l  Co.,  1  Mo.  *  Soldiers'  Orphans'  Home  «.  Shaffer, 

*»*•*«■  63111.243. 
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a  clerk  at  a  commission  on  all  business  done  by  him ,  a 
monthly  allowance  to  be  paid  to  him  on  account  of  it, 
and  the  balance  not  to  be  paid  until  the  end  of  the  year, 
lie  agreeing  to  forfeit  such  balance  if  he  should  not  re- 
main till  then,  the  employer  has  a  right  to  discontinue 
his  services  during  the  year,  and  thus  prevent  him  from 
being  entitled  to  the  balance  of  commissions,  provided  a 
sufficient  cause  therefor  arises,  such  as  his  intoxication, 
unfitting  him  for  his  duties.1    Where  a  person  who  con- 
tracts to  render  certain  personal  services  in  consideration 
of  a  share  in  the  profits  of  the  business  in  which  he  is  to 
engage,  and  who  agrees  to  abstain  from  the  use  of  intox- 
icating drinks  while   engaged  in  the  business   of  his 
employment,  subsequently  unfits  himself  for  the  proper 
transaction  of  such  business  by  habits  of  intemperance, 
he  cannot  in  equity  recover  the  specified  share  of  the 
profits  for  the  time  he  kept  his  contract,  but  will  be  al- 
lowed a  reasonable  compensation  for  his  services  during 
that  period.1    Where  there  is  a  provision  in  a  contract 
for  personal  services  that  the  employee  may  leave  in  case 
of  a  disagreement,  the  fact  of  a  bona  fide  disagreement  is 
all  that  is  necessary  to  entitle  either  party  to  put  an  end 
to  the  contract.8 

Illustrations. — A  was  to  labor  for  B  for  a  specified  time,  and 
at  stipulated  wages,  "if  they  could  agr6e."  Held,  that  either 
party  might  terminate  the  contract  at  pleasure,  and  without 
showing  any  reasonable  cause  of  disagreement:  Durgin  y.  Raker, 
32  Me.  273.  D.  was  employed  by  8.  for  a  week,  and  if  she  suited 
to  continue  during  the  summer  months.  Before  the  end  of  the 
week,  S.  declared  that  D.  suited,  and  D.  said:  "Then  as  long  as  I 
suit  you,  there  is  no  fear  for  the  summer  months";  to  which  S. 
replied  affirmatively.  Held,  that  the  employment  remained 
conditional  on  D.'s  continuing  to  suit  S.:  Daveny  v.  Shattuek,  9 
Daly,  66.  One  agrees  to  work  for  a  year  for  a  stipulated  sum, 
payable  weekly,  provided  his  services  are  satisfactory  to  his 
employers,  in  case  of  disagreement,  installments  to  be  paid  to 
the  time  of  disagreement,  unless  an  amicable  settlement  can 

1  Huntington  v.  Claflin,   10  Boew.        *  Foster  v.  Wateon,  16  B.  Mon.  377. 
282.  '  Gates  v.  Davenport,  29  Barb.  160. 
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be  arranged.  Held,  that  the  employer  may  discharge  at  any 
time  without  assigning  a  reason:  Spring  v.  Ansonia  Clock  Con 
24  Hun,  175. 

§  270.  Bight  to  Discharge  Servant — By  Law  in  Ab- 
sence of  Special  Contract. — But  in  the  absence  of  a 
contract,  there  are  many  things  which  may  furnish  the 
master  with  a  legal  right  to  discharge  the  servant, — the 
doing  or  leaving  undone  certain  things  being  considered 
by  the  law  as  breaches  of  the  implied  contract  of  the  ser- 
vant to  serve  the  master  faithfully.  If  a  good  ground 
exists  at  the  time  of  the  discharge,  it  is  not  necessary  that 
the  master  should  have  known  it  at  that  time,1  or  that  at 
the  time  he  gave  another  and  different  reason.*  The  mis- 
conduct, to  justify  a  discharge,  must  be  misconduct  while 
in  the  service,  unless  it  is  of  such  a  character,  that  its  exist- 
ence does  an  actual  injury  to  the  master's  business,  or  is 
in  the  nature  of  a  continuing  misconduct.8  An  employer 
is  the  sole  judge  of  the  competency  of  those  whom  he 
chooses  to  employ;  and  so  long  as  the  employee  is  on 
trial,  the  employer  has  the  right  to  determine  for  himself 
whether  he  possesses  the  proper  Qualifications  and  habits 
for  his  business.4 

Illustrations.  —  The  master  discovers  that  the  servant,  pre- 
vious to  his  hiring  him,  has  been  convicted  of  a  crime.  Held, 
not  per  se  a  good  ground  for  discharge:  Wood  on  Master  and 
Servant,  sec.  110.  A  master  discharged  a  governess  on  discov- 
ering that  she  had  previously  been  delivered  of  a  bastard  child. 
Held,  not  a  good  ground:  Degroesbergfs  Case,  cited  in  Wood 
on  Master  and  Servant,  sec.  110.  A  master  discharged  a  gov- 
erness on  learning  that  she  had  concealed  the  fact  that  she  had 
been  divorced.  Held,  not  a  good  ground:  Fletcher  v.  Knell,  42 
L.  J.  Q.  B.  58.  A  employed  B  for  one  year  as  overseer  at  a 
fixed  salary.  B  went  to  A  drunk,  and  A  refused  to  receive  him. 
Held,  that  A  was  justified,  although  B  was  not  in  the  habit  of 
getting  drunk:  Johnson  v.  Gorman,  30  Ga.  612. 

1  Harrington  v.  Bank,  1  Thomp.  ft  '  Stratus  v.  Meertief,  64  Ala.  299;  38 

O.   361;  Ridgway  v.   Market  Co.,  3  Am.  Rep.  8. 

Ad.  ft  E.  171;  Mercer  v.  Whall,  5  Q.  »  UluBtrations  corf. 

B.447.  <  Quirk  v.  Haekinfl,  15  La.  Ann.  65G. 
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§  271.  Valid  Grounds  for  Dismissal. — The  following 
have  been  held  good  causes,  viz.:  Absenting  himself  with- 
out leave;1  conduct  prejudicial  to  the  master's  interests 
generally;2  creating  dissatisfaction  among  his  fellow-ser- 
vants;8 defrauding  or  attempting  to  defraud  the  master;4 
engaging  in  business  for  himself  or  another;5  false  repre- 
sentations as  to  his  capacity;6  immoral  conduct;7  inso- 
lence to  the  master,8  for  there  is  an  obligation  implied  on 
the  part  of  the  servant  to  treat  him  respectfully;9  intoxi- 
cation, where  it  is  habitual  and  it  interferes  with  the  dis- 
charge of  the  servant's  duties,10  but  not  an  occasional 
over-indulgence  in  liquor;11  unfitness  to  perform  his  duty 
by  reason  of  the  use  of  opiates,  and  by  reason  of  unsound 
mental  condition;12  making  false  representations  to  his 

1Ford  v.  Danks,  16  La.  Ann.  119.  A  traveling  commercial  acent  commits 

Bat  a  short  absence  which  does  not  no  violation  of  duty  by  taking,  gratui- 

injarioosly  affect  the  interests  of  the  tously,  orders  for  goods  upon  a  house 

master  has  been  held  not  sufficient  to  in  whose  service  he  has  formerly  been 

justify  a  discharge:  Fillieul  v.  Arm-  employed,  if  without  prejudice  to  the 

strong,  7  Ad.  ft  E.  557.    An  employer  interests  of  his  employers:  Geiger  v. 

may  not  discharge  an  employee  from  Harris,  19  Mich.  209. 

his  factory  for  a  single  act  of  disobe-  *  Anstee  v.  Ober,  26  Mo.  App.  665. 

dience,   in    absenting   himself   for  a  T  Atkin  v.  Acton,  4  Car.  &  P.  208; 

day,  not  involving  any  serious  conse-  Weaver  v.  Halsey,  1  111.  App.  558. 

quences,  and  not  unreasonable  in  it-  8  Beach  v.  Mullin,  34  N.  J.  L.  243. 

self:  Shaver  v.  Ingham,  58  Mich.  649;  '  Baillie  r.  Kell,  4  Biug.  N.  C.  638. 

55  Am.  Rep.  712.  "  Huntington  v.  Claflin,  10  Bosw. 

s  Singer  v.  McCormick,  4  Watts  ft  262;  McCormick  v.  Demary,  10  Neb. 

8.  266;  Newman  v.  Reagan,  65  Ga.  515;  Gonsolis  v.  Gearhcart,  31  Mo. 
612;  Brink  v.  Fay,  7  Daly,  562;  Jones  585.    A  foreman  of  a  tailor's  shop  who 

9.  Trinity  Parish  Vestry,  19  Fed.  Rep.  goes  on  a  spree  has  no  cause  of  action 
59;  Read  v.  Dnnsmore,  9  Gar.  ft  P.  588;  for  future  wages  if  he  is  discharged  or 
Diericger  v.  Meyer,  42  Wis.  311;  24  reprimanded  so  that  he  leaves:  Fhysioc 
Am.  Rep.  415.  v.  Shea,  75  Ga.  466.    If  one  who  has 

1  Lacy  v.  Osbaldiston,  8  Gar.  ft  P.  hired  a  servant  ascertains  that  he  is  a 

80;  Weaver  v.  Halsey,  1  HL  App.  558.  drunkard  before  the  term  of  service 

*  Wood  on  Master  and  Servant,  see.  begins,  the  contract  may  be  repudi- 
115.  ated:  Nolan  v.  Thompson,  11  Daly, 

•  Stoney  v.  Trans.  Co.,  17  Hun,  679;  314. 

Adams  Exp.  Co.  v.  Trego,  35  Md.  47;  u  Id.;  Wood  on  Master  and  Servant, 

Dieringer  v.  Meyer,  5  Cent.  L.  J.  291;  sec.  113.     A  master  may  discharge  his 

42  Wis.  31 1 ;  24  Am.  Rep.  415.     It  is  servant  for  public  drunkenness  and 

no  defense  to  a  suit  for  wages  that  the  disorderly  conduct,  although  it  was 

services  were  rendered  while  the  plain-  only  on  one  occasion,  and  did  not  in- 

tiff  was  an  employee  of  a  third  person  capacitate  the  servant,  or  cause  him 

in  another  line  of  business.,  and  both  to  fail  in  the  performance  of  his  work: 

during  and  outside  the  business  hours  Bass  Furnace  Co.  v.  Glasscock,  82  Ala. 

of  such  third  person:  Wallace  v.  Be  452;  60  Am.  Rep.  748. 

Young,  98  I1L  638;  38  Am.  Rep.  108.  w  Lyon  v.  Pollard,  20  Wall  403. 
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employer;1  negligence  or  unskUlfblness  in  the  discharge  of 
his  duties,1  whether  arising  from  lack  of  skill,  without  his 
fault,  or  willful  carelessness  or  neglect,*  for  there  is  an 
implied  obligation  on  the  part  of  the  servant  to  serve  the 
master  diligently  and  faithfully,4  and  that  he  is  possessed 
of  the  requisite  skill  in  the  business  in  which  he  is  en- 
gaged to  do  so,*  but  the  master  will  be  estopped  where  he 
knew  the  qualifications  and  habits  of  the  servant  when 

1  Horton  v.  McMurtry,  5  Hurl,  ft  N.  this  was  to  be  one  fifth  of  the  net  pro- 
674;  Jones  v.  Trinity  Parish  Vestry,  coeds  of  the  business  which  she  had 
19  Fed.  Rep.  59.     In  an  action  to  re-  agreed  to  superintend.    If  she  ren- 
cover    damages  for  a  wrongful  die-  dered  herself,  or  otherwise  became, 
charge  from  service,  under  a  contract  incapable  of  performing  these  duties, 
providing  for  a  certain  salary  in  con-  that  of  itself  authorised  defendant  to 
sideration  of  plaintiff's  exclusive  time  rescind  or  terminate  the  contract.    He 
and  services,  the  defendant  may  show,  was  not  bound  to  continue  as  the  super- 
on  cross-examination  of  plaintiff  that  intendent  of  a  large  hotel  a  person  who 
when  plaintiff  was  employed  he  made  was  a  lunatic,  or  who  was  so  stupid 
falso  representations  to  defendant;  that  under  the  influence  of  narcotics  that 
he  afterwards  refused  to  obey  instruc-  her  presence  was  a  danger  and  an  in- 
tions;  that  he  did  not  do  work  enough  jnry,  and  who  could  render  no  reason- 
to  earn  his  salary;  that  he  received  pay  able  service.     The  contract  on  her  part 
from  other  parties  during  the  term  of  required  some  capability  of  performing 
the  contract;  and  also  by  direct  evi-  the  duties  she  hail  assumed,  of  reader- 
dence  the  amount  of  goods  sold  by  ing  some  service.     If  she  could  render 
plaintiff,   and    that   they   were    sold  none,  defendant  was  not  bound  to  con- 
contrary  to  instructions;  that  he  sold  tinue    it  even    for  the    thirty   days 
scarcely  any  goods,  when  he  might  which  the  termination  of  it  by  notice 
have  sold  large  quantities;  and  that  required." 

his  work  was  not  done  according  to        *  McCracken  t>.  Hair,  2  Spear,  256; 

contract,   and   on   that  account  was  Mercer  v.  Whall,  6  Q.  R  447;  Wangh 

worthless:  Child  t>.  Detroit  Mfg.  Co.,  v.  Shunk,  20  Pa.  St.  130.     That  the 

i  w     i        ™  fact  that  *»■  «ff<wt»  *°  n08*0  a*1**  <kd 

i  on    o       on  Master  and  Servant,  sec.    not  prove  more  successful,  and  that  an- 
120;  Stanton  v.  Bell,  2  Hawks,  145;  11    other  person  who  was  afterwards  em- 

£?**  nno'  1?*;  • Eaton  *  Wo«Uy,  28  ployed  in  the  same  capacity  had  suc- 
ook    0J8;  Morris  v.  Redfield,  23  Vt.  ceeded  in  making  larger  sales,  was  no 
295.     Inaccuracies  and  discrepancies  evidence  that  he  did  not  serve  the 
in  the  books  of  a  merchant  are  suffi-  firm  faithfully  and  to  the  best  of  his 
£2  i86  ,fop,  .the  discharge  of   a  ability:  Hamill  v.  Foute,  61   Md.  419. 
book-keeper  by  his  employer:  Griffin  *  Harmer  v.  Cornelius,  6  Com.  B., 
» T^ffi  ^  *\h-  Ann'  ¥°"  N-  s-»  236;  Goslin  t>.  Hodson,  24  Vt 
InTv™     li>I?iay5e8^?iJJ?Ann-480-  14°5    McDonald  v.  Simpson,  4  Ark. 
Ju^vriF603^9  Sl?^  403»  Mr'  523;  38  Am.  J>ec.  45.     Whe^e  a  salea- 
wiS  ^    ifu l./  ^e  do  not  a«re6  ***  sues  to  recover  asalary  dependent 
cla^iiff   ot  i,that  f°I  Jh.e  maanity  of  on  the  amount  of  his  sales,  hisTack  of 
Perform'  £L L T*1? l  £"****  *°  diHgeDce  may  be  shown  by  his  em- 
whet  W  SSL5"!*,   ^   «jtM0t,  ployer;    and   the   employe/s  expres- 
fromtheu^S^^^T11^68  or  *ion»  °*  confidence,  Cd  upo/the 
SfttT defend?1?™'  *"  °^7  rem.edr  "*«»«A  "Porte,  while  admissible  in 
her  on  Sm^M    ™«Ct}°*  ffi*"-*  evidence,    do  not    preclude   the  e» 
•WyrSL^11?*?11!  P10^  from  lowing  a  lack  of  dfli- 
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he  hired  him;1  not  accounting  for  goods  received  or 
money  collected;2  obscene  language  used  by  the  ser- 
vant;* refusing  to  obey  the  master's  orders,  provided 
they  are  reasonable,4  for  the  servant  is  not  bound  to  obey 
an  unlawful  command,  as  to  do  a  fraudulent,  immoral, 
or  criminal  act,5  but  there  is  an  implied  obligation  on 
the  part  of  the  servant  to  obey  his  reasonable  orders  and 
commands;*  slandering  his  employer;7  stealing  from  the 
master  or  embezzling  his  money;8  substituting  another 
in  his  place  or  stead;9  suing  the  master  repeatedly  for 
wages  not  due;10  taking  bribes  from  workmen  to  favor 
them.n 

Illustrations. — A  servant  aided  a  fellow-servant  in  leaving, 
and  told  him  to  take  his  wages  from  the  till.  Held,  a  good 
ground:  Turner  v.  Robinson,  6  Car.  &  P.  16.  A  clerk  of  a 
railroad  company  was  discharged  for  disclosing  to  a  person 
connected  with  another  company  the  accounts  of  the  company. 
Held,  proper:  Railroad  Co.  v.  Lythgoe,  2  Lown.  M.  &  P.  221.  A 
clerk  quarreled  with  another  clerk  in  the  store,  and  drew  a 
revolver  in  the  presence  of  customers.  Held,  to  justify  his  dis- 
charge: Kearney  v.  Holmes,  6  La.  Ann.  373.    The  plaintiff  was 

1  Felt  v.  School  District,  24  Vt.  297;  and  obscenity  of  language  and  con- 
Peters  v.  Craig,  6  Dana,  307*  duct.    If  wanting  in  any  of  these  re- 

s  Blenkam  v.  Hodge,  16  L.  T.,  N,  8.,  quirements,  it  would  be  grounds  for 

606.  discharging  a  salesman  in  a  store  from 

*  Wood  on  Master  and  Servant,  sec.  his  employment." 

112.    In  Hamblin  v.  Race,  78  HL  422,  *  Wood  on  Master  and  Servant,  sec 

the  court  said:    "It  was  contended  119;  Jacquot  v.  Bourra,  7  DowL  Pr. 

that  the  appellee  was  insolent  to  his  348;  Spam  v.  Arnott,  2  Stark.  256; 

employers,  and  coarse  and  vulgar  in  Turner  v.  Mason,  14  Mees.  ft  W.  112; 

his  conduct,  to  such  an  extent  as  folly  Callo  v.  Brouncker,  4  Car.  ft  P.  518; 

justified    appellants    in    discharging  Still  v.  Hall,  20  Wend.  61;  Mitchell  v. 

him.    This  was  a  question  of  fact  for  Toale,  25  S.   0.  238;   60  Am.  Rep. 

the  determination  of  the  jury.    All  502. 

will  at  once  concede  that  an  employee  5  Cnllen  v.  Thomson,  4  Macq.  424; 

must  be  respectful  and  obedient  to  all  R.  v.  Mutters,  34  L.  J.  54. 

reasonable  commands  of  his  employers  *  Harrington  v.  Bank,  1  Thomp.  ft 

and  those  having  control  of  the  busi-  C.  361;  Lawrence  v.  Gullifer,  38  Me. 

ness  in  which  he  is  employed,  and  no  532. 

one  will  dispute  that  a  person  so  em-  7  Brink  v,  Fay,  7  T)oly,  662. 

ployed,  when  engaged  in  the  discharge  8Trotman  v.  Dunn,  4  Gamp.  211; 

of  his  business,  and  in  his  intercourse  Libhart  v.  Wood,  1  Watts  ft  8.  265; 

with  customers  and  persons  transact-  37  Am.  Dec  461. 

ing  business  with  the  house  and  with  •  Stanton  v.  Bell,  2  Hawks,  145;  11 

his  employers  and  those  having  charge  Am.  Dec.  744. 

of  the  business,  most  be  respectful,  u  Brink  v.  Fay,  7  Daly,  562. 

and  most  abstain  from  all  vulgarity  u  Engel  v.  Schoolherr,  12  Daly,  417. 
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a  salesman  in  defendant's  store.    Without  the  latter^  knowl- 
edge he  sold  goods  to  a  firm  in  which  he  was  a  partner. 
Held,  a  good  cause  for  his  discharge:  McDonald  v.  Lord,  26 
How.  Pr.  404.    A  female  servant  daring  her  term  of  service 
becomes  enceinte.    Held,  a  good  ground  for  discharge:  Bex  v. 
Brampton,  Cald.  11.    A  servant  attempted  to  ravish  a  female 
fellow-servant.    Held,  a  good  ground  for  discharge:  Atkin  v. 
Acton,  4  Car.  A  P.  208.    Bladders  were  bought  from  one  person, 
and  the  servant  represented  to  the  master  that  another  person 
was  the  seller.    Held,  a  good  ground  for  discharge:  HorUm  v. 
McMurty,  5  Hurl.  &  N.  667.    A  servant  appropriated  in  pay- 
ment of  his  salary  $150  sent  to  him  by  his  master  for  business 
purposes.    Held,  a  valid  ground  for  discharge:  Smith  v.  Thomp- 
son, 8  Com.  B.  44.    A  book-keeper  made  errors  in  his  master's 
books.   Held,  a  valid  ground  for  his  discharge:  Griffin  v.  Haynet, 
24  La.  Aon.  480.    A  traveling  salesman  was  instructed  by  his 
employers  to  remit  at  once.    He  sold  wine  to  a  brothel-keeper, 
and  did  not  remit.     Held,  a  good  ground:  Blcnkem  v.  Hodge, 
16  L.  T.,  N.  S.,  608.     A  bank  teller  who  often  remained  at  work 
after  hours  left  the  iron  shutters  of  the  windows  open,  and  was 
remonstrated  with  by  the  cashier,  but  replied  that  he  would  do 
as  he  pleased.     On  another  occasion  this  was  repeated.     Held, 
to  justify  his  discharge:  Harrington  v.  Bank,  1  Thomp.  &  C.  361. 
A  domestic  servant  being  ill,  her  master  gave  her  some  medi- 
cine, and  directed  her  not  to  go  to  church.    She  disobeyed  and 
went  to  church.    Held,  a  good  ground  for  discharge:  Hamilton 
v.  McLean,  3  Shaw  <fe  D.  379.     A  servant  refused  to  go  to  bed 
when  so  commanded  by  the  master.     Held,  a  good  ground  far 
discharge:   Wheatly  v.  White,  12  Sol.  Jour.  812.     A  nurse-girl 
who  had  been  ordered  not  to  take  the  master's  child  into  the 
house  of  a  stranger  did  so.    Held,  a  good  ground:  Gibson  v. 
Pentland,  cited  in  Wood  on  Master  and  Servant,  sec.  119.    An 
express  company  employed  as  messenger  a  conductor  on  a  rail- 
road.    Held,  that  they  must  have  contracted  with  him  with  ref- 
erence to  his  prior  obligations  to  the  railroad  company,  and  that 
he  was  not  liable  to  them  for  a  neglect  caused  by  his  attend- 
ing to  his  duties  as  conductor:  Southern  Express  Co.  v.  Frinl, 
4"#p     "  ^*"     *n  an  ac^on  upon  a  contract  to  employ  the  plain- 
!l  A8u°V?r?eer  of  a  P^ntation  at  a  certain  salary,  it  appeared 
tnat  the  defendant  had  refused  to  receive  the  plaintiff  into  his 
service  because  he  came  to  him  drunk.     Held,  that  the  refusal 
was  justifiable,  although  it  was  proved  that  the  overseer  was 
?l«lif  *ommon  d™nkard:  Johnson  v.  Gorman,  30  Ga.  612.    A 
first  V    a  Pa!jtnerBhiP>  under  a  contract  for  a  fixed  salary  the 
drpw  TJ\uU  *  S?  lrlcrea8e  of  salary  afterwards,  secretly  over- 
drew, on  the  faith  of  such  increase,  but  on  being  applied  to  by 
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one  of  the  partners,  disclosed  the  facts.  Held,  that  he  had  not 
thereby  forfeited  his  right  to  an  increase  of  salary,  a  majority 
of  the  partners  having  continued  him  in  the  service  of  the  firm, 
Tinder  the  conviction  that  no  fraud  was  intended:  Kirk.  v. 
Hodgson,  3  Johns.  Ch.  400. 

§  272.  Involuntary  Breaches  by  Servant. — Where  the 
breach  of  the  contract  or  regulations  of  the  master  is  in- 
voluntary on  the  part  of  the  servant,  he  will  not  suffer;1 
as,  where  the  cause  is  the  act  of  God,2  or  of  the  law,8  or 
something  beyond  his  control.4 

1  He  may  recover  his  wages  for  the  Am.  Dec.  189;  Fuller  v.  Brown,  11 
time  he  has  served:  Vide  cases  in  next  Met.  440;  K.  v.  Raschen,  38  L.  T., 
note.  M.  was  employed  to  serve  T.  N.  S.,  38.  Although  a  sickness  in- 
as  a  clerk  in  his  store  for  the  term  of  capacitating  an  overseer  from  work 
one  year,  at  forty  dollars  per  month,  for  half  a  month  is  not  alone  sufficient 
During  the  term,  M.  was  discharged  cause  for  discharging  him,  this,  com- 
for  embezzlement,  indicted  for  the  bined  with  such  repeated  failures 
crime,  and  acquitted.  It  was  held  correctly  to  keep  the  time  of  the 
that  M.  might  maintain  an  action  plantation  hands  as  causes  discontent 
against  T.  to  recover  what  his  services  endangering  their'  continuance  at 
were  reasonably  worth  during  the  work,  may  constitute  such  cause: 
time  of  his  employment,  not  exceed-  Miller  v.  Gidiere,  36  La.  Ann.  201. 
ing  the  rate  of  compensation  stipulated:  *  In  Hughes  v.  Wamsutta  Mills,  11 
Massey  v.  Taylor,  5  Cold.  447;  98  Allen,  201,  the  master  in  an  action  for 
Am.  Dec.  429.  But  he  cannot  recover  wages  set  up  that  by  a  regulation 
damages  for  the  refusal  of  the  master  known  to  the  servant,  two  weeks'  no- 
lo take  him  back.  Thus  in  Leopold  tice  of  leaving  the  service  was  required, 
v.  Salkey,  89  111.  412,  31  Am.  Rep.  93,  which  the  plaintiff  before  leaving  had 
A,  a  salesman,  contracted  with  B,  a  not  given.  It  appeared  that  the  ser* 
clothing  manufacturer,  to  work  for  vant  had  been  arrested  on  a  charge  of 
him  for  a  term  of  three  years,  at  a  adultery,  and  was  in  jail.  The  plain- 
stated  salary.  Shortly  afrer  A  en-  tiff  had  judgment,  Bigelow,  0.  J., 
tered  upon  his  work,  he  was  arrested  saying:  "The  stipulation  clearly  had 
and  put  in  jail  for  two  weeks  during  reference  only  to  a  voluntary  aban- 
the  busiest  season  of  B.#  It  was  held  donment  of  the  defendant's  employ- 
that  the  arrest  of  A,  though  without  ment,  and  not  one  caused  vi  majore, 
his  fault,  and  his  failure  to  work,  ne-  whether  by  the  visitation  of  God 
cessitating  the  employment  of  another  or  other  controlling  circumstances, 
in  his  place,  was  an  abandonment  of  Clearly  the  abandonment  must  have 
the  contract,  and  precluded  him  from  been  such  that  the  plaintiff  could  have 
recovering  damages  for  B's  refusal  to  foreseen  it;  he  could  give  notice  only 
take  him  back.  And  if  his  sickness  of  such  departure  as  he  could  antici- 
put  the  master  to  greater  expense  than  pate,  and  the  stipulation  that  he  was 
what  is  due  him,  m  obtaining  another  to  have  the  privilege  of  leaving,  after 
to  take  his  place,  he  can  recover  noth-  giving  two  weeks'  notice,  without  f  or- 
ing:  Patrick  v.  Putnam,  27  Vt.  759;  feiting  his  wages,  implied  that  the 
and  see  Clark  v.  Gilbert,  26  N.  T.  279;  forfeiture  was  to  take  place  only  when 
84  Am.  Dec.  189.  it  would  be  within  his  power  to  give 

s  Clark  v.  Gilbert,  26  N.  T.  279;  84  the  requisite  notice.     It  certainly  can- 

*  As  in  Millot  v.  Lovett,  2  Dane  signed,  was  captured  by  the  enemy, 
Abr.  461,  where  a  seaman,  before  com-  it  was  held  that  he  could  recover  his 
pleting  a  voyage  for  which  he  was    wages. 
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§  273.  Discharged  Servant  must  Leave  Peaceably — 
Ejection.  —  When  a  servant  is  discharged  he  must  leave 
peaceably.  The  master  may  order  him  out  of  the  house 
and  from  the  premises,  and  if  he  refuses  to  go,  may  use 
force.1 

§  274.  Servant  may  Recover  Wages  to  Time  of  Dis- 
missal.— Where  a  servant  is  dismissed  for  a  legal  cause, 
he  may  nevertheless  recover  the  agreed  wages  up  to  the 
time  of  the  dismissal,  subject  to  any  legal  set-off  by  the 
master.2    But  it  has  been  held  that  where  there  is  an  en- 


not  be  contended  that  the  stipulation  abandonment  of  the  employer's 
was  absolute;  that  he  was  to  receive  vice  most  be  the  direct,  voluntary  act, 
no  wages  in  case  of  leaving  without  or  the  natural  and  necessary  conse- 
notice,  whatever  may  have  been  the  qnence  of  some  voluntary  act,  of  the 
cause  of  his  abandonment  of  the  ser-  person    employed,   or    the  result    of 
vice.    It  is  settled  that  absence  from  some  act  committed  by  him  with  a 
sickness,  or  other  visitation  of  God,  design  to  terminate  the  contract  or 
would  not  work  a  forfeiture  of  wages  employment,    or   render   its    farther 
nnder  such  a  contract:  Fuller  v.  Brown,  prosecution  imnossible.    Bat  a  forfeit- 
11  Met.  440.     Pari  ratione,  any  aban-  ore  of  wages  is  not  incurred  where 
donment  caused  by  unforeseen  circum-  the    abandonment     is     immediately 
stances  or  events,  and  which  at  the  caused  by  acts  of  occurrences  not  fore- 
time of  their  occurrence  the  person  seen  or  anticipated,  over  which  the 
employed  could  not  control  or  prevent  person  employed  had  no  control;  and 
from  operating  to  terminate  his  em-  the  natural  and  necessary  consequence 
ployment,  ought  not  to  cause  a  forfeit-  of  which  was  not  to  cause  the  termi- 
ure  of  wages.    It  may  be  said  that  nation  of  the  employment  of  a  party 
in  the  case  at  bar  the  omission  of  under  a  contract  for  services  or  labor. 
the  offense  for  which  the  plaintiff  was        :  De  Briar  v.  Minturn,  1  GaL  450; 
arrested  was  his  voluntary  act,  and  Haywood  v.  Miller,  3  Hill,  90. 
that  the  consequences  which  followed       *  Murdock  v.  Phillips  Academy,  12 
after  it,  and  led  to  his  compulsory  de-  Pick.  244;  Du  Quoin  Co.  v.  Thorwel), 
parture  from  the  defendant's  service,  3  HL  App.  394;  Jenkins  v.  Long,  8 
are  therefore  to  be  regarded  as  bring-  McL  132;  Byrd  v.  Boyd,  4  McCord, 
ing  the  case  within  the  category  of  a  246;   17   Am.   Dec  740;  Newman  *. 
voluntary  abandonment  of  his  employ-  Reagan,  63  Ga.  755;  Foster  v.  Watson, 
ment.    But   the  difficulty  with  this  16  B.  Mon,  377;  Lawrence  v.  Gullifer, 
argument  is,  that  it  confounds  remote  38  Me.  532;  Sugg  v.  Blow,  17  Mo.  359; 
with    proximate   causes.    The   same  Jones  v.  Jones,  2  Swan,  605;  Maasey 
argument  might  be  used  in  case  of  in-  ©.  Taylor,  5  Cold.  447;  98  Am.  Dec 
ability  to  continue  in  service,  occa-  429.     In  Taylor  v.  Paterson,  9   La. 
sioned  by  sickness  or  severe  bodily  Ann.  251,  it  was  held  that  a  servant 
injury.     It  might  be  shown  in  such  a  rightfully  discharged  before  the  end  of 
case  that  some  voluntary  act  of  im-  the  term  may  recover  the  wages  ac- 
prudence  or  carelessness  led  directly  tually  earned*,  subject  to  deductions 
to  the  physical  consequences  which  for  his  torts,  and  for  the  inconvenience 
disabled  a  party  from  continuing  his  the  master  is  put  to  through  being 
service  under  a  contract.    The  true  compelled  to  hire  another  in  his  place, 
and  reasonable  rule  of  interpretation  Contra,  and  that  the  servant  cannot 
&  ™Pi? "***>•«*  contracts  is  this:  recover  his  wages:  Iibhart  v.  Wood, 
xo  work  a  forfeiture  of  wages,  the  1  Watts  &  S.  §65;  37  Am.  Deo.  463; 
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tire  contract  to  serve  for  a  certain  time,  and  during  the 
term  the  servant  commit  a  criminal  offense,  although  not 
injurious  either  to  the  person  or  property  of  the  master, 
the  servant  cannot  recover  any  part  of  his  wages.1 

Illustrations. — A  sued  B  to  recover  money  due  under  a 
contract  of  service  as  a  farm  laborer,  the  contract  also  imposing 
upon  A  the  duty  of  selling  the  farm  produce  for  B.  Acts  of 
dishonesty  and  peculation  on  A's  part  were  proved,  and  B 
therefore  claimed  that  A  was  entitled  to  nothing.  Held,  that 
B's  position  was  untenable,  but  that  B  might  set  off  against  A's 
claim  all  amounts  that  he  could  show  that  A  had  improperly 
retained:  Turner  v.  Kowwenhoven,  29  Hun,  232. 

§  275.  Servant  Occupying  Master's  House — When  and 
when  not  Tenant. — A  servant  occupying  a  dwelling-house 
or  premises  belonging  to  the  master,  and  as  accessory  to 
his  employment,  does  not  become  a  tenant  of  the  master.2 
Therefore  the  master  is  not  a  trespasser  if  he  ejects  the 
tenant  after  dismissing  him,  even  if  he  has  been  dis- 
missed illegally  and  without  cause.8  After  the  service  is 
at  an  end,  however,  the  master  must  resume  control  of 

Singer  v.  McCormick,  4  Watts  &  S.  while  the  employer  is  bound  by  his 

267;  Beach  v.  Mullin,  34  N.  J.  L.  343.  contract   to  retain   the   servant,   al- 

In  Posey  v.  Garth,  7  Mo.  94,  37  Am.  though  it  may  be  against  his  inclina- 

Dec  183,  it  is  said:  "  If  a  person  retain  tion,  for  the  whole  period  of  his  service, 

a  servant  for  a  year  at  wages,  the  per-  or  pay  him  the  whole  wages,  the  ser- 

formance  of  the  service  is  a  condition  vant,  by  his  misconduct,  may  compel 

precedent  to  the  payment  of  wages,  his  employer,  for  his  own  security, 

and  the  servant  cannot  recover  them  to  discharge  him,  and  then  recover 

before  he  has  performed  the  year's  wages  for  trie  term  he  has  served.     So 

service.     If  he  is  prevented  by  his  while  the  contract  is  binding  on  the 

employer  from  fulfilling  his  contract,  employer,  the  servant  is  bound  or  not, 

and  is  wantonly  and  without  sufficient  at  his  option.    Such  a  construction  of 

cause  discharged  before  the  expiration  the  contract  would  encourage  fraud 

of  the  period  for  which  he  was  hired,  and  wickedness  in  servants,  and  in- 

he  is  entitled  to  the  wages  for  the  duce  them,  whenever  their  inclination 

whole  period  he  was  to  serve;  but  if  prompts,  to  be  guilty  of  such  enormi- 

there  is  any  fault  or  misconduct  in  ties  as  will  compel  their  discharge." 

him  towards  his  employer  sufficient  to  *  Libhart  v.  Wood,  1   Watts  &  S. 

warrant  his  discharge,  and  in  conse-  265;  37  Am.  Dec.  463. 

quence  thereof  he  is  driven  from  the  a  Haywood  v.   Miller,   3    Hill,   90; 

service  of  the  person  by  whom  he  is  Hughes  v.  Chatham,  5  Man.  &  G.  64; 

hired,  he  is  not  entitled  to  any  wages.  People  v.  Annis,  45  Barb.  304. 

Reciprocal  justice  requires  that  such  '  Haywood  v.   Miller,   3    Hill,   90; 

should  be  the  law  of  contracts  of  this  Kerrains  v.  People,  60  N.  Y.  221;  19 

character;  if  it  were  otherwise,  then  Am.  Rep.  158. 
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the  premises  within  a  reasonable  time;  otherwise  the  ser- 
vant will  become  a  tenant  at  will.1 

§  276.    Wrongful  Discharge  of  Servant— Remedies. — 

A  servant  wrongfully  discharged  has  two  remedies,  either 
of  which  he  may  pursue  at  his  election,  viz.:  1.  He  may 
treat  the  contract  as  rescinded,  and  sue  the  master  on  a 
quantum  meruit  for  the  services  rendered;  2.  He  may 
treat  the  contract  as  continuing,  and  sue  the  master  for 
damages  for  the  breach.2  The  remedies  are  the  same 
where  the  master  has  contracted  to  employ  the  servant 
for  a  term,  but  refuses  to  receive  or  employ  him.*  For- 
merly it  was  held  that  the  servant  could  recover  the  entire 
wages  for  the  whole  term  on  simply  showing  that  he  was 
ready  at  all  times  to  perform  his  contract,  a  doctrine  of 
"constructive  service"  being  invoked  in  the  servant's 
behalf.4  But  in  later  times  this  doctrine  is  criticised  as 
unwise  and  unfair,  and  as  encouraging  idleness  by  per- 
mitting the  servant  to  sit  down  with  his  arms  folded  and 
receive  the  wages  of  a  worker;*  and  it  is  now  universally 

1  Kerrains  v.  People,  60  N.  Y.  225;  638;  Jones  v.  Jones,  2  Swan,  605;  Col- 
19  Am.  Rep.  158;  Doyle  v.  Gibbs,  6  born  v.  Woodworth,  31  Barb.  381; 
Lans.  180.  Heim  v.   Wolf,   1   E.  D.  Smith,  70; 

2  "These  remedies  are  independent  Webster  v.  Wade,  19  Cal  291;  79  Am, 
of  and  additional  to  his  right  to  sne  for  Bee.  218. 

wages  for  sums  actually  earned  and        *  Davis  v.  Ayres,  9  Ala.  292;  Hoch- 

due    by  the  terms  of  the  contract,  ster  v.  De  la  Tour,  2  EL  &  E  678; 

This  last  amount  he  recovers  because  Crist  v.  Armour,  34  Barb.  378;  Utter 

he  has  completed  either  in  full  or  in  a  v.  Chapman,  38  CaL  659;  Howard  «. 

specified  part  the  stipulations  between  Daly,  61  N.  Y.  362;  19  Am.  Rep.  285; 

the  parties.     The  first  two  remedies  Petitt  v.  Turner,  2  Thomp.  &•  C.  608. 
pointed    out    are    appropriate    to    a        *  Gandell  v.  Pontiguy,  4  Camp.  375; 

wrong fi:l  discharge  ".-  Howard  v.  Daly,  Aspdin  v.  Austin,  5  Q.  R  671;  Decamp 

?;  Y*  370;  19  Am-  ^P-  S85*  Smith  «■  Hewitt,  11  Rob.  (La.)  290;  43  Am. 
on  Master  and  Servant,  p.  96;  Rich-    Dec.  204. 

t*T°!?cJ-  ?^le  Machme  Works,  78  *  Thus  in  Howard  *.  Daly,  61  N.  Y. 

lVr-P2;  4KAuL  ^P*  5S4>  lowers  363,  19  Am.  Rep.  285,  the  court  say: 

r.  \\  ibon,  47  Iowa,  666;    Bradshaw  "  This  doctrine  is,  however,  so  opposed 

P» fc^ft    a  ?ich*  465;   McDaniel  *  to  principle,  so  clearly  hostile  to  the 

Wf  k    «m   r?-  JF1;    GardeilAire  *•  great  mass  of  the  authorities,  and  so 

bmith    39  Ark.  280;  Cox   c.  Adams,  whoUy  irreconcilable  to  that  great  and 

PnnJo  a  u*JS£"  ^;    Walw°rth  «■  beneficent  rule  of  law  that  a  person 

8 S  iorrli  ?¥'  ^*n  v'  Parh*m,  discharged  from  service  must  notre- 

Fowler^A^"  *«¥*/?■  21  Ga'  157'  "^  i3le>  bnt  mua*  aocep*  employ. 

•  ^kSw^E  ^^M9!5  MiUep  mcnt  <**"*««  *   offered   that  ws 

r.  uoddard,  34  Me.  102;  66  Am.  Dec  cannot  accept  it.    H   a  jpersoa  dis- 
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held  that  the  measure  of  the  servant's  recovery  is  the 
sum  he  was  to  receive  during  the  term,  less  such  sums  as 
he  may  have  earned  or  could  have  earned  by  reasonable 
diligence  in  obtaining  other  employment.1    Where  the 

charged    from    service    may    recover  vessel  in  the  mean  time:  Abbot,  992; 

wages  or  treat  the  contract  as  still  1  Com  vn  on  Contracts,  362.    This  rule 

subsisting,  then  he  mnst  remain  idle  is  evidently  the  result  of  expediency,, 

in  order  to  be  always  ready  to  perform  especially  as  applied  to  seamen;  and  it 

the  service.     How  absurd  it  would  be  becomes  a  question  of  some  importance 

that  one  rule  of  law  should  call  upon  how  far  it  is  applicable  to  the  subject 

him  to  accept  other  employment,  while  under  consideration.     The  relation  of 

another  rule  required  him  to  remain  employer  and  overseer  is  one  which  the 

idle  in  order  that  he  may  recover  full  Btate  of  the  country  renders  almost 

wages !    The  doctrine  of  '  constructive  indispensably     necessary     to     every 

service '  is  not  only  at  war  with  prin-  planter;  and  collisions  do  and  must 

ciple,  but  with  the  rules  of  political  necessarily  arise,   and  it   is  fit  that 

economy,  as  it  encourages  idleness,  and  there  should  be  some  settled  rule  on 

gives  compensation  to  men  who  fold  the    subject.      Where  the    employer 

their  arms  and  decline  service  equal  wantonly  and  without  cause  turns  off 

to  those  who   perform  with  willing  his  overseer  at  a  season  of  the  year 

hands    their    stipulated    amount    of  when  it  would  be  impracticable  to  get 

labor.     Though  the  master  has  com-  employment  elsewhere,  and  his  time  is 

mitted  a  wrong,  the  servant  is  not  for  wholly  lost,  I  should  feel  no  hesitation 

one  moment  released  from  the  rule  in  enforcing  the  rule  rigidly,  not  only 

that  he  should  labor,  and  no  rule  can  as  a  punishment,  but  as  a  just  remu- 

be  sound  which  gives  him  full  wages  neration  to  the  overseer;  and  so  when 

while  living  in  voluntary  idleness."  the  overseer  abandons  the  employer 

1  Wolf  v.  Studobaker,  65  Pa.  St.  459;  without  cause,  or  by  his  neglect  in- 

Spencer  v.   Halstead,    1  Denio,   606;  flicts  a  loss  on  him  commensurate  with 

Heckscher  v.  McCrea,  24  Wend.  309;  the  services  which  he  has  performed, 

Wilson  v.  Martin,  1  Denio,  602;  Hood  he  clearly  deserves  no  compensation. 

v.   Raines,    19  Tex.  400;   Lindley  v.  There  is,  however,  a  third  class  of 

Dempsey,  45  Ind.  246;  Miller  v.  Mar-  cases  for  which  it  is  necessary  to  pro- 

iners   Church,  7  Me.  51;  20  Am.  Dec.  vide,  and  which  are  perhaps  of  the 

341;  Walworth  v.  Pool,  9  Ark.  394;  most  common  occurrence.     They  are 

Chamberlin    v.  McCalister,  6    Dana,  those  where  the  employer  reaps  the 

352;  Shannon  v.  Comstock,  21  Wend,  full  benefit  of  the  services  which  have 

457;  34  Am.  Dec.  262;  Beam  v.  Wat-  been  rendered,  but  some  circumstance 

kins,  27  Mo.  516;  72  Am.  Dec.  283.  occurs  which  renders  his  discharging 

In  Byrd  v.  Boyd,  4  McCord,  246,  17  the  overseer  necessary  and  justifiable, 

Am.  Dec.  740,  it  is  said:  "The  Eng-  and  that  jperhaps  not  immediately  con- 

lish  cases  go  very  far  in  establishing  nected  with  the  contract,  as  in  the 

that  contracts,  particularly  with  ser-  present  case.     It  happens  frequently, 

vants  and  seamen,  cannot  be  appor-  too,  that  it  becomes  a  question  of  great 

tioned,  and  that  the  performance  of  difficulty  to  ascertain  with  whom  the 

the  service  is  a  condition  precedent  to  first   wrong    commenced.     I    cannot 

the  payment  of  wages,  and  they  result  reconcile  it  to  my  notions  of  natural 

in  the  rule  that  when  they  are  pre-  justice  that  the  overseer  should  not 

vented  from  performing  it  by  the  mis-  recover  a  compensation  for  the  services, 

conduct  of  the  master,  they  are  entitled  so  far  as  they  were  directed  and  which 

to  the  stipulated  wages  for  the  whole  have  been  beneficial  to  the  employer, 

time,  and  e  comxrso,  they  are  entitled  and  I  am  unable  to  discover  any  evil 

to  nothing  if  they  abandon  service  which  is  likely  to  result  from  submit- 

voluntarily.  And  yet  the  rule  has  been  ting  such  a  matter  to  the  sound  dia- 

so  far  relaxed  as  to  entitle  the  master  cretion  of  a  jury  of  the  country,  and 

to  a  deduction  of  any  sum  which  a  as  a  matter  of  expediency  I  should  be 

seaman  may  have  earned  in  another  disposed  to  establish  it  as  a  rule." 
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servant  is  employed  for  a  term  and  wrongfully  discharged 
before  the  end  of  it,  the  presumption  is,  that  he  is  entitled 
to  recover  for  the  whole  term,  and  the  burden  is  on  the 
defendant  to  show  a  legal  excuse  for  not  paying  him  the 
full  amount  for  the  whole  term.1    The  defendant  must 
prove  "  either  that  the  plaintiff  was  actually  engaged  in 
other  profitable  service  during  the  term,  or  that  employ- 
ment was  offered  him  and  he  rejected  it."2    If  the  servant 
finds  employment  at  the  same  or  higher  wages,  he  is  en- 
titled to  recover  for  the  time  actually  lost;  and  if  he  finds 
employment  at  lower  wages,  he  is  entitled  to  recover  the 
difference  between  the  amount  earned  and  what  his  mas- 
ter had  agreed  to  pay  him.8    The  servant  may  recover 
wages  during  the  time  he  is  idle,  even  though  in  his  sec- 
ond employment  he  gets  higher  wages  than  under  his 
first  contract,  and  therefore  in  all  he  is  better  off  than 
though  he  had  not  been  discharged.4     If  the  servant  sue 
for  the  breach  before  the  term  expires,  he  can  only  re- 
cover damages  up  to  the  time  when  he  sues;  but  if  he 
waits  until  the  end  of  the  term,  he  can  recover  full  dam- 
ages for  the  whole  time.5     If  the  servant  institutes  suit 

lKmg  «.  Striven,  44  Pa.  St.  99;  84  Willoughby  v.  Thomas,  24  Gntt  C22; 

m    d»  419k ^lUis  *  S?*0*'  G3  Barb.  Gillis  v.  Space,  63  Barb.  177;  Sugg  «. 

i  k*    5*- V'  DaJyV  14  Abb'  Pr»  K  S-»  m°w>  17  Mo.  359;  Huntington  t>.  RR 

l  tL r     %Ein  ?k  ¥ohawk  R-  R.  Co.,  Co.,  33  How.  Pp.  416;  Sutherland  r. 

I  ? !   2'  a60^  *? Am'  Dec'  758;  Horn  Wyer,  67  Me.  64. 

«  F^f  ^ n'  ?f  ^ijS-  233'  Do  **<>*  *  Sherman  v.  Trans.  Co.,  31  Vt.  162; 

V«r£  !  ST*'  **  X  Y;  SuP*  Ct  61°;  WiUoughby  t>.  Thomas,  24  Gratt  552; 

rHlfe15  S8"  175'  Neam*  Gmis  *•  SP«».  63  Barb.  177. 

Balv^i  ^  <?  o^°-  *P?;   Ho™*d  v.  *  RicharcUon  t>.  Eagle  Mac  Works, 

B^^'^'AV^*^2**  78  ^  422>  41  S  Rep.   585.    A 

v  Iw  i  vFn*%  4oJe^6195  B?rd  servant  wrongfully  discharged  before 

W^&IL^W  *??  17  Am'  Dec-  *■"  <*P™tioS  of  the  ternffor  which 

Col    56?    £      mm?  C°r  v'  P00**  7  ^  was  hired  cannot  recover  on  the 

for  a  wronrfal  2;^l  °n  f °Ji  ^^^  **eory  of    constructive    service,   bat 

i*  onth^^L^Ch^S\^  ^ur3en  must  claim  damages  for  his  wrongful 

cCge  waTfor  ^°W  ***  £he  *■"  discharge:  Bennett  v.  St.    LouUTCar 

traemerT^oS^lf  ^   ^j*"  R°°^g  Co.,  23  Mo.  App.  587;  James 

App.  124     Mjaao^  Glass  Co.,  24  Mo.  v.  Allen  County,  44  Onio  St  226;  68 

*  2  Greenl.  Ev    «™>  9fii  •  -«  j  Am;  B*P-  821,     °ne  kinag  another  to 

cited; .  Kw   „    'aSLf?   *      d  clSe8  Work  one  month  for  a  stipulated  sum, 

Hunt  v.  CrLe   33  mtu'  £%"£«  ?**  and  discharging  him  before  the  end  of 

Bee.  381.          '  *  Mws-  669'  69  Am.  the  month  without  sufficient  cause,  is 

8  Heim  v.  Wolf  1  P   n  <a~xv    ^  liable  to  pay  him  for  the  full  month: 

"'  l  a  D-  Snu*a,  70;  Ihinn  *.  frereford,   1  Wy.  Ter.  206. 
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and  recovers  judgment  before  the  expiration  of  the  term 
for  which  he  was  hired,  this  will  operate  as  a  bar  to  any 
subsequent  action.1  Thus  if  a  person  hired  for  three 
yeara  is  discharged  during  the  second  quarter,  sues  to 
recover  for  arrears  of  wages  and  damages  for  breach,  and 
recovers  a  judgment  for  one  quarter's  wages,  this  will  be 
a  bar  to  a  second  suit  upon  the  same  contract,  for  wages 
of  the  subsequent  quarter  of  the  first  year,  and  damages.2 
Where  a  servant  is  wrongfully  discharged,  but  his  wages 
are  paid  up  to  that  time,  he  cannot  recover  for  future 
installments,  but  only  for  breach  of  contract,  and  one 
recovery  is  a  bar.8    Where  the  employer  agrees  with  the 

A  servant  dismissed  from  his  master's  appellant  to  fulfill  his  contract  ?  StiU 
employment  before  the  expiration  of  another  difficulty  presents  itself.  Sup- 
the  term  contracted  for  cannot  main-  pose  the  respondent  should  die  within 
tain  an  action  to  recover  wages  subse-  the  four  years,  or  become  incapacitated 
quently  accruing;  his  remedy  is  an  to  perforin  service  of  any  kind,  would 
action  for  damages  for  breach  of  the  he  be  entitled  to  recover  the  damages 
contract:  Weed  v.  Burt,  78  N.  Y.  191.  he  has  recovered  ?  In  ascertaining 
In  Gordon  v.  Brewster,  7  Wis.  355,  the  amount  of  damages  on  his  con- 
the  plaintiff  was  employed  as  superin-  tract  running  four  years,  we  do  not 
tendeni  of  a  lumbering  establishment  think  the  court  and  jury  were  au- 
for  five  years  at  a  salary  of  two  thou-  thorized  in  assuming  that  the  same 
sand  a  year.  At  the  end  of  the  first  state  of  things  existing  at  the  time  of 
year  he  was  discharged.  He  immedi-  trial  would  continue  until  the  expira- 
ately  instituted  suit  to  recover  dam-  tion  of  the  contract.  Had  the  re- 
ages  for  the  balance  of  the  term.  He  spondent  seen  fit  to  wait  beforo  bring- 
afterwards  obtained  employment  at  a  ing  his  action  until  the  period  had 
yearly  salary  of  one  thousand  dollars,  elapsed  for  the  complete  performance 
The  trial  took  place  while  he  was  thus  of  the  agreement,  the  measure  of  com- 
employed.  A  verdict  of  four  thousand  pensation  could  then  have  been  easily 
dollars  was  rendered  in  favor  of  plain-  arrived  at.  ...  .  But  as  the  case  now 
tin;  on  the  theory  that  the  state  of  stands,  we  think  he  was  only  entitled 
{acts  existing  at  the  time  of  trial  to  recover  his  salary  on  the  contract 
would  continue  until  the  end  of  the  down  to  the  day  of  trial,  deducting 
term  of  his  first  engagement.  In  re-  therefrom  any  wages  which  he  might 
versing  the  judgment,  the  supreme  have  received  or  might  have  reason- 
court  said:  "In any  business  the  price  ably  earned  in  the  mean  time.  This 
of  labor  fluctuates  greatly  within  four  rule  appears  to  us  to  be  the  most 
years;  particularly  is  this  true  of  the  equitable  and  safe  of  any  that  occurs 
lumbering  business  in  this  country,  to  our  minds,  and  the  one  most  likely 
Now  suppose  the  respondent  could  to  effect  substantial  justice  between 
only  obtain  for  his  services  next  year  the  parties." 

five  hundred  dollars,  and  so  on,  would  1  Booge  v.  Pacific  R.  R.  Co.,  33  Mo. 

it  not  be  unjust  to  say  he  should  only  212;  82  Am.  Dec.  160;  Soursin  v.  Sa- 

recover  according  to  the  rule  adopted  lorgne,  14  Mo.  App.  486. 

by  the  jury  in  this  case  ?    Or  suppose  a  Colburn  v.  Woodworth,  31  Barb, 

the  value  of  labor  should  rise  so  that  381;  Booge  v.  Pacific  R.  R.  Co.,  33 

he  could  obtain  for  his  services  two  Mo.   213;  82  Am.    Dec.    160;  contra, 

thousand  dollars  or  two  thousand  five  Isaacs  v.  Davies,  68  Ga.  169. 

hundred  dollars  a  year,  what  then  *  James  v.  Allen  County,  44  Ohio 

would  be  his  loss  by  the  failure  of  the  St.  226;  58  Am.  Rep.  821. 
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servant  that  if  after  trying  him  three  months  the  master 
is  satisfied,  a  year's  salary  will  be  paid  him  "just  as  if  he 
had  worked  for  a  full  year/'  and  then  without  cause  dis- 
charges the  servant,  the  servant  is  entitled  to  the  whole 
yearly  salary.1  A  master  cannot  set  up  the  unskillfulness 
or  dishonesty  of  the  servant  in  an  action  for  his  wages. 
His  remedy  was  to  have  discharged  the  servant.1 

Illustrations. — A  wrote  to  B,  who  was  in  the  Sandwich  Is- 
lands, offering  him  fifteen  hundred  a  year  to  serve  him  in  Chi- 
copee,  Massachusetts.  B  accepted  and  removed  to  Chicopee,  but 
A  refused  to  receive  him.  Held,  that  B  could  not  recover  for  the 
time  consumed  in  or  the  expenses  of  the  journey.  He  could 
only  claim  to  be  placed  in  as  good  a  condition  as  he  would 
have  been  if  the  contract  had  been  performed:  Noble  v.  Ames 
Mfg.  Co.,  112  Mass.  497.  A  plaintiff  had  been  employed  by 
the  defendant  for  one  year  at  a  specified  salary,  payable  in 
monthly  installments,  and  before  the  year  expired  he  was  dis- 
charged, and  afterwards,  before  the  end  of  his  term,  he  brought 
suit,  claiming  that  the  contract  was  still  in  force,  and  that  he 
was  and  had  been  ready  and  willing  to  perform.  Held,  that 
he  could  only  recover  for  the  installments  that  had  matured  at 
the  time  the  suit  was  brought,  notwithstanding  the  term  had 
expired  before  the  cause  was  tried.  If,  when  he  was  discharged, 
he  had  terminated  the  agreement,  and  sued  on  the  breach  of 
the  contract,  and  the  cause  was  not  tried  until  the  term  had 
expired,  and  it  had  then  appeared  that  he  had  been  unable  to 

Erocure  employment  during  the  time,  it  may  be  that  he  could 
ave  recovered  for  all  the  damage  he  had  sustained  during  the 
term  by  the  breach  of  the  contract:  Hamlin  v.  Racey  78  111.  422; 
In  an  action  for  discharge  from  employment,  plaintiff  proved  a 
contract  for  one  year,  and  that  he  did  his  work  properly,  and 
was  paid  up  to  the  time  of  his  discharge  before  the  expiration 
of  the  year.  Held,  that  it  was  error  to  award  a  nonsuit:  Alex- 
ander v.  Americw,  61  Ga.  36. 

§  277.    Servant  Bound  to  Seek  Other  Employment. — 

The  discharged   servant  is  bound  to  make  reasonable 
efforts  to  obtain  employment  elsewhere.*    But  the  servant 

*J» Wachs  *  Friedmann,  11  Mo.  App.  -  *  Sherman  v.  Trans.  Uo.,  31  Vt  162; 

*? •       ^  Howard  v.  Daly,  61  N.  Y.  362;  19  Am. 

Clark    v.    Fenakv,    3    Kan.    389;  Rep.  285;  Polk  v.  Daly,  14  Abb.  Pr.f 

Turner    t>.    Kouwenhoven,    29    Hun,  N.  S.,  156;  Fowler  v.  Armour,  24  Ala. 

*"■  194;  Steinberg  v.  Gebhardt*  41   Mo. 
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is  only  bound  to  seek  employment  of  the  same  general 
nature  as  that  in  which  he  is  emploved,  and  in  the  same 
place.1     A  general  laborer  would  be   required   to   seek 

520;  Benziger  v.  Miller,  60  Ala.  206;  open  to  continued  illustration  in  the 
Booge  v.  Railroad  Co.,  33  Mo.  212;  82  affairs  of  men.     A  mason  is  engaged 
Am.  Dec  160;  Gillis  v.  Space,  63  Barb,  to  work  for  a  month,  and  tenders  him- 
177;  Gazette  Printing  Co.  v.  Moras,  60  self  and  offers  to  perform,  but  his  hirer 
Ind.  153;  Williams  v.  Chicago  Coal  declines  his  service.     The  next  day 
Co.,  60  111.  149;  Armtield  v.  Nash,  31  the  mason  is  employed  at  equal  wages 
Miss.  361:  Chamberlin  v.  Morgan,  68  elsewhere  for  a  month.     Clearly  his 
Pa.   St.    168.     In  Shannon  v.   Com-  loss  is  but  one  day,  and  it  is  his  duty 
stock,  21  Wend.  457, 34  Am.  Dec.  262,  to  seek  other  employment.    Idleness 
Cowen,  J.,  said:    "Here  we  have  a  is  in  itself  a  breach  of  moral  obligation. 
contract  to  sell  labor  and  services.    On  But  if  he  continue  idle  for  the  purpose 
the  vendee  declining  them,  the  vendor  of  charging  another,  he  superadds  a 
sells    them    to  another,   or  converts  fraud  which  the  law  had  rather  punish 
them  to  his  own  use;  in  other  words,  than  countenance." 
he  goes  about  his  business  in  another  1  Howard  v.  Daly,  61  N.  T.  362;  19 
direction,  which  fetches  him  the  same,  Am.  Rep.  285;  Strauss  v.  Meertief,  64 
or  nearly  the  same,  or  more  perhaps,  Ala.  299;  38  Am.  Rep.  8;  Walworth  v. 
than  the  agreed  price,  which  has  failed.  Pool,  9  Ark.  394;  Beckman  v.  Drake,  2 
This  is  necessarily  so,  unless  the  ven-  H.  L.  Cas.  606;  Fuchs  v.  Koerner,  107 
dor  of  the  labor  choose  to  lie  idle  for  N.  Y.  529.    In  Coetigan  v.  Mohawk  R. 
the  supposed  length  of  time  which  R.  Co.,  2  Denio,  609,  43  Am.  Dec.  758, 
performance  would  have  demanded,  the  court  said:  "The  defendants  had 
Bat  that  he  has  no  right  to  do.     The  agreed  to  employ  the  plaintiff  in  super- 
rule  of  this  subject  is  well  laid  down  intending  a  railroad,  ....  and  they 
by  MeUen,  C.  J. ,  in  Miller  v.  Mariners'  cannot  insist  that  he  should,  in  order  to 
Church,  7  Me.  51,  20  Am.  Deo.  341.  relieve  their  pockets,  take  up  the  busi- 
'In  general,  the  delinquent  party  is  ness  of  a  farmer  or  a  merchant.    Nor 
holden  to  make  good  the  loss  occa-  could  they  require  him  to  leave  his 
sioned  by  the  delinquency.     But  his  home  and  place  of  residence  to  engage 
liability  is  limited  to  direct  damages,  in  business  of  the  same  character  with 
which,  according  to  the  nature  of  the  that  in  which  he  had  been  employed 
subject,  may  be  contemplated  or  pre-  by  the  defendants."    So  in  Strauss  v. 
sumed  to  result  from  his  failure.     The  Meertief,  64  Ala.  299,  38  Am.  Rep.  8, 
purchaser  of  perishable  sodds  at  auc-  the  court  say:  "We  must  not  be  un- 
tion  fails  to  complete  nifl  contract,  derstood  as  intimating  that  he  is  under 
What  shall  be  done?    Shall  the  auc-  the  duty  of  engaging  in  or  accepting 
ttoneer  leave  the  goods  to  perish  and  any  other  employment  than  such  as 
throw  the  entire  Toss  upon  the  pur-  may  be  of  the  same  nature  and  descrip- 
ehaser?    That  would  be  to  aggravate  tion  of  that  in  which  he  was  employed 
it  unreasonably  and  unnecessarily.    It  by  the  defendant;  or  employment  of 
is  his  duty  to  sell  them  a  second  time,  that  kind  at  a  place  different  from  that 
and  if  they  bring  less,  he  may  recover  in  which  the  employment  of  the  de- 
the  difference,  with  commissions  and  fendant  contemplated  his  remaining 
other  expenses  of  resale  from  the  pur-  during  the  term.     The  father  hiring 
chaser.     If  the  party  entitled  to  the  his  mmor  son  as  a  clerk  to  a  merchant 
benefit  of  jt  contract  can  protect  him-  may  justly  be  presumed  to  have  in 
■elf  from  the  loss  arising  from  a  breach  view  the  acquirement  by  the  son  of 
at  a  reasonable  expense,  or  with  rea-  knowledge  and  skill  in  that  particular 
sonable  exertions,  he  fails  in  his  social  business.     This  will  often  be  a  more 
duty  if  he  omits  to  do  so,  regardless  material  consideration  than  the  wages 
of  the  increased  amount  of  damages,  the  Bon  can    earn  during  minority. 
for  which  he  may  intend  to  hold  the  That  for  the  son  there  was  offered,  or 
other  contract  party  liable.'    The  rea-  could  with  reasonable  exertions  have 
son  and  justice  of  these  remarks  are  been  obtained,  employment  as  a  la- 
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general  work.  Bat  a  carpenter  would  not  be  compelled 
to  do  the  work  of  a  farm  laborer,  or  an  actor  the  work  of 
a  clerk,1  or  a  physician  the  work  of  a  dentist,  or  a  super- 
intendent of  a  railroad  the  work  of  a  conductor/  or  an 
overseer  the  work  of  a  day-laborer,*  or  a  foreman  in  a 
type  foundry  the  work  of  a  common  hand,4  or  a  head 
gamekeeper  the  work  of  assistant  gamekeeper.1  It  is 
no  defense  to  a  claim  for  damages  for  being  discharged 
from  employment  in  manufacturing  at  a  fixed  salary, 
that  after  his  discharge  plaintiff  refused  an  offer  of  em- 
ployment  to  sell  goods  of  a  different  kind  on  commission.6 
He  need  not  go  beyond  the  neighborhood  where  he  was 
employed.  His  duty  is  to  seek  and  accept  work  only  in 
the  same  vicinity.  Thus  a  teacher  is  not  bound  to  leave 
her  home  to  find  employment,7  or  a  railroad  superintend- 
ent the  community  where  employed,8  or  an  actor  a  city 
where  he  was  to  perform,9  or  an  overseer  the  vicinity  in 
which  he  was  to  do  service.10  But  while  the  master  may 
reduce  the  damages  by  showing  that  the  servant  obtained 
or  could  have  obtained  other  employment,  this  cannot 
defeat  his  right  of  recovery."  If  he  fails  to  get  it  and 
does  work  for  himself,  its  value  cannot  be  deduqted  from 

borer  on  a  farm,  or  as  the  employee  of  or  morals,  which  could  be  made  to  the 
a  railroad  company,  or  a  workman  in  person  from  whom  employment  could 
a  machine-shop,  or  as  an  operative  in  a  be  obtained,  would  afford  a  justification 
factory,  or  in  any  service  not  of  the  to  the  plaintiff  for  rejecting  it  when 
same  kind,  and  not  affording  to  the  offered,  or  excuse  him  from  not  making 
son  like  advantages  for  the  acquire-  exertion  to  secure  it." 
ment  of    knowledge  and    Bkill  as  a        x  Polk  v.  Daly,  14  Abb.  Pr.,N.  8.,  156. 
merchant,  cannot  and  ought  not  to        *  Costigan  v.  Railroad  Co.,  2  Denio, 
furnish  aground  for  the  diminution  of  609;  43  Am.  Dec.  758. 
the  plaintiff's  recovery.  There  is  much        *  Walworth  v.  Pool,  9  Ark.  394. 
of  personal  trust  and  confidence  re-        4  Gillise.  Space,  63  Barb.  177;  Beck- 
posed  by  a  father  in  engaging  his  son  ham  v.  Drake,  2  H.  L.  Cas.  607. 
in  the  service  of  another.     It  must  be,        5  Ross  p.  Pender,  1  Sea.  Gas.  S.,  4th 
if  sheer  indifference  to  the  welfare  of  series,  352. 

the  son  is  not  imputed,  a  material  in-        •  Puchs  v.  Koerner,  52  N\  Y.  Sup. 

gradient  of  all  such  contracts.    Because  Ct  77. 

of  the  personal    trust  which  enters        T  Gillis  v.  Space,  63  Barb.  177. 
into  a  contract  of  apprenticeship,  the        8  Costigan  v.  Railroad  Co.,  2  Denio, 

law  holds  it  is  not  assignable  by  the  609;  43  Am.  Dec.  758. 
master:  Tucker  v.  Magee,  18  Ala.  99.        •  Howard  v.  Daly,  61  N.  Y.  362;  19 

Any  reasonable  objection  because  of  Am.  Rep.  285. 
capacity,  reputation,  mode  of  dealing,        1#  Walworth  v.  Pool,  9  Ark.  394. 
and  transacting  business,  or  of  habits       u  Wilkinson  v.  Black,  80  Ala.  329. 
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the  amount  of  his  claim.1  A  master  having  discharged  a 
servant  has  no  right  to  recall  him  on  pain  of  forfeiting  all 
claim  for  compensation;  but  if  the  servant  is  not  other- 
wise employed,  he  may  recall  him  to  do  a  part  of  the  stipu- 
lated work  without  restoring  him  to  his  former  position.2 

Illustrations.  —  A  hired  B  for  a  year,  and  discharged  him 
before  the  end  of  the  year.  B  sued  for  breach  of  contract. 
Held,  that  A  was  entitled  to  prove  that  afterwards,  within  the 
year,  he  again  offered  B  employment,  which  B  refused,  as  this 
would  diminish  damages:  Bigelow  v.  American  Forcite  Powder 
Mfg.  Co.,  39  Hun,  599. 

§  278.   Waiver  by  Servant  of  Wrongful  Discharge.— A 

servant  may  by  acquiescing  in  a  wrongful  discharge 
waive  his  right  to  sue  for  damages,*  but  an  involuntary 
acquiescence  will  not  bar  him,  as  where  a  servant  was 
ordered  by  the  master  to  send  in  his  resignation,  as  he 
was  to  be  dismissed  any  way,  and  he  did  so.4 

Illustrations. — A  made  a  contract  with  B  for  a  year's  ser- 
vice. Before  the  expiration  of  the  year,  A  by  letter  discharged 
B,  and  inclosed  in  the  letter  a  check  in  settlement  for  a  cer- 
tain amount,  requesting  B  to  return  the  check  if  the  amount 
was  not  satisfactory.  B  kept  the  check  and  used  it,  and  after 
the  expiration  of  the  year  sued  A  for  a  year's  salary,  crediting 
him  with  the  amount  of  the  check.  Held,  that  the  action  could 
not  be  maintained:  Hutton  v.  Stoddart,  83  Ind.  539.  Plaintiff, 
being  employed  by  defendant  as  its  state  agent  for  Wisconsin 
for  a  term  of  one  year  from  April  1,  1877,  was  notified  by  de- 
fendant's vice-president,  under  date  of  December  14,  1877,  that, 
for  reasons  stated  (not  implying  any  dissatisfaction  with  plain- 
tiff), the  directors  had  concluded  that  at  least  for  the  next 
calendar  year  the  agency  for  Wisconsin  must  be  added  to  the 
duties  of  the  person  who  was  then  defendant's  state  agent  in  an 
adjoining  state;  and  added  that  defendant's  general  agent  was 
then  in  the  West,  and  would  probably  visit  plaintiff  in  a  few 
days,  when  "all  matters  relating  to  the  future"  could  "be  ar- 
ranged between"  him  and  plaintiff.  Plaintiff  immediately 
answered  at  length,  expressing  acquiescence  in  the  necessity 
for  the  change,  and  giving  no  intimation  that  he  should  claim 

1  Harrington  v.  Gies,  45  Mich.  374.        *  Hutton  v.  Stoddart,  83  Ind.  539. 
*  Mitchell  v.  Toale,  25  S.  0.  238;  60       *  Cumberland   etc.    R.    B.    Co.  v. 
Am.  Rep.  502.  Slack.  45  Md  161. 
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his  salary  after  January  1,  1878.  On  December  19,  1877,  he 
sent  out  circulars  to  defendant's  subordinate  agents  in  Wiscon- 
sin, stating  that  on  January  1st  next  the  relations  existing 
between  him  and  them  would  be  dissolved  "  by  expiration  of 
engagement";  and  commending  to  them  the  state  agent  who 
was  to  succeed  him.  Held,  that  these  papers  showed  a  termina- 
tion of  plaintiff's  employment  with  his  consent;  and  he  could 
not  recover  salary  for  the  remainder  of  the  year  covered  by 
his  contract:  Southmayd  v.  Wdtertown  Fire  Ins.  Co.}  47  Wis. 
617. 

g  279.    Waiver  by  Master  of  Breach  or  Forfeiture.— A 

master  may  waive  a  breach  of  contract  by  the  servant,  or 
condone  a  ground  of  discharge.1    Keeping  the  servant  in 
his  service  after  knowledge  of  such  breach  raises  an  in- 
ference of  waiver  on  his  part.8    Where  an  employee  was  to 
receive  payment  at  a  specified  rate  if  he  continued  tem- 
perate and  faithful  in  the  employer's  service,  it  was  held 
that  the  fact  that  he  was  occasionally  intemperate  and 
discontinued  the  service  for  short  periods  would  not  pre- 
vent his  recovering  the  stipulated  rate  for  the  time  ac- 
tually spent  in  such  service,  if  he  was  received  back  into 
it,  and  continued  therein,  without  any  new  arrangement 
being  made,  or  any  intimation  given  that  the  old  one  was 
terminated.8    So  a  master  may  waive  a  forfeiture  of  wages 
for  leaving  his  service  before  the  end  of  the  term,  by 
a  tender  of  payment  or  by  making  part  payment,  or  by 
any  acts  on  his  part  showing  that  he  recognizes  a  liabil- 
ity.4    But  the  waiver  of  one  breach  does  not  estop  the 
master  as  to  a  subsequent  breach;5  and  the  retention  of  a 
servant  whoae  torts  have  injured  the  master   does   not 
waive  his  right  of  action  against  the  servant  for  dam- 
ages.6 

1  Brown  v.  Kimball,  12  Vt  617.  170;  Dover  v.  PlemmonB,  10  Ired.  23; 

n  fSf^SS*011  v'  Bank>  l  Th°mp.  &  Seaver  v.  Morse,  20  Vt.  620;  Cahill  *. 

*  vi'»  ?1(iSway  *  Market  Co. ,  3  Ad.  Patterson,  30  Vt.  592;  Boyle  v.  Parker, 

tLTt*     ;  £?nes  *  Trinity  Parish»  19  *°  Vt-  S*3?  Hogan  v.  Titlow,  14  CaL 

»  P™&    9'   t   J      ,     »  ^  ^  **<»  *  *>™&te  Mfg.  Co.,  2  Cash. 

9  Prentws  v.  Ledyard,  28  Wis.  131.     80. 

PeloW^J'    ^^i8'  JK  Vt   **        *  Hunter  *  <**«>*>  *  Rich.  161. 
relouze*.  Stewart,  IN.  Y.  Leg.  Obe.        «  Stoddard  v.  Treadwell,  26  CaL  294. 
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Illustrations. — A  agreed  with  B  to  serve  hini  as  overseer 
for  a  certain  term,  and  to  abstain  during  the  term  from  all  in- 
toxication, under  a  penalty  of  forfeiture  of  his  wages  "if  he  got 
drunk  and  was  dismissed."  A  did  repeatedly  get  drunk,  and 
was  finally  dismissed.  Held,  that  a  failure  of  B  to  take  advan- 
tage of  the  first  act  of  drunkenness  was  not  a  waiver  of  the  pro- 
vision of  forfeiture,  and  that  A  could  not  recover  on  a  quantum 
meruit  for  his  services:  Hunter  v.  Gibson,  3  Rich.  161.  A 
laborer  did  work  under  a  contract  to  work  for  a  specified 
period,  but  left  before  the  time  expired,  and  the  parties  after- 
wards met  and  attempted  to  settle',  and  the  employer  offered  to 
pay  the  laborer  for  the  time  he  had  worked  if  he  would  jnake  a 
certain  deduction  for  damages,  which  he  refused  to  make,  and 
the  parties  separated.  Held,  that  this  was  not  a  waiver  of  the 
special  contract  on  the  part  of  the  employer:  Monell  v.  Burns, 
4  Denio,  121. 

§  280.  Causes  Which  will  Justify  Servant  in  Abandon- 
ing Service. — The  servant  is  justified  in  leaving  the  ser- 
vice before  the  end  of  his  term,  upon  the  breach  by  the 
master  of  any  of  the  express  provisions  of  the  contract. 
The  same  is  true  as*  to  those  provisions  which  the  law 
incorporates  into  every  contract  of  service.  These  are, 
among  others:  Assaulting  him  even  without  a  battery, 
where  the  servant  fears  injury  if  he  continues;1  char- 
ging the  servant  wrongfully  with  committing  a  crime;2 
employing  him  in  unlawful3  or  unreasonably  danger- 
ous services;4  or  in  work  not  contemplated  in  the  hir- 
ing;5 the  existence  of  an  epidemic  in  the  neighborhood;6 

1  Bishop  v,  Ranney,  59.  Vt.  316.    A  excused  from  the  performance  of  his 

master  has  no  right  to  use  "  moderate  contract,  and  justified  in  quitting  when 

force  "  to  compel  his  servant,  a  girl  of  he  did  by  reason  of  the  alarm  and  dan- 

eighteen,  to  ooey  his  reasonable  com-  ger  occasioned  by  the  prevalence  of 

mands:  Tinkle  v.  Dunivant,  16  Lea,  the  cholera  in  the  vicinity  of  the  mills, 

603.  and  that  he  is  entitled  to  a  reasonable 

1  Longmuir  v.  Thompson,  11  Shaw,  compensation  for  the  labor  performed. 

671.  If  the  fulfillment  of  the  plaintiff's  con- 

•  Warner  v.  Smith,  8  Conn.  14;  Com-  tract  became  impossible  by  the  act  of 
monwealth  v.  8t  German,  1  Browne,  God,  the  obligation  to  perform  it  was 
24;  Berry  v.  Wallace,  Wright,  657.  discharged.     If  he  was  prevented  by 

•  Wood  on  Master  and  Servant,  sec.  sickness  or  similar  inability,  he  may 
83:  Eagle  etc.  Co.  v.  Welch,  61  Ga.  444.  recover  for  what  he  did  on  a  quantwn 

•  Baron  v.  Placide,  7  la.  Ann.  229.  meruit:   1  Parsons  on  Contracts,  524. 

•  Lakeman  v.  Pollard,  43  Me.  463,  The  plaintiff  was  under  no  obligation 
69  Am.  Dec.  77,  Hathaway,  J.,  saying:  to  imperil  his  life  by  remaining  at 
"The  plaintiff  contends  that  he  was  work  in  the  vicinity  of  a  prevailing 
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exposing  the  servant  to  dangers,  physical  and  moral,  even 
without  the  master's  fault; *  failing  to  provide  him  with 
proper  food  and  lodging;2  fault-finding  by  the  master,  if 
severe  and  unjustifiable,  and  the  servant  does  not  waive  it 
by  remaining  in  the  service;*  treating  him  improperly 
and  inhumanely;4  refusing  to  pay  him  his  wages.5 

Illustrations. — A  female  servant  left  her  employment  be- 
cause of  the  continued  annoyance  and  rudeness  towards  her  of 
a  relative  of  the  employer.  This  relative  lived  in  the  same 
house,  but  the  employer  had  no  control  over  him.  Held,  justifi- 
able: Patterson  v.  Gage,  23  Vt.  558;  56  Am.  Dec.  96. 

§  281.  Dissolution  of  Contract — By  Expiration  of  Time 
or  Consent  of  Parties. — The  contract  of  service  is  ended 
by  the  expiration  of  the  time  limited.  The  servant  has 
then  the  right  to  leave.*  But  the  fact  that  he  honestly 
thinks  that  the  time  has  expired  will  not  excuse  him  if 
the  fact  was  otherwise.7  So  the  contract,  before  its  ex- 
piration, may  be  ended  by  the  consent  of  the  parties, 
express  or  implied,8  and  if  the  master  consents,  he  can- 
epidemic  bo  dangerous  in  its  character  l  Patterson  t>.  Gage,  23  Vt.  558;  66 
that  a  man  of  ordinary  care  and  pru-    Am.  Dec.  96. 

dence,  in  the  exercise  of  those  qualities,        'Gillis  v.  Space,  63  Barb.  177.     If 
would  have  been  justified  in  leaving  by    the  employer  furnish  a  suitable  room, 
reason  of  it;  nor  does  it  make  any  dif-    it  is  enough  even  though  it  does  not 
ferenco  that  the  men  who  remained    suit  the  taste  of  the  servant:  Illinois 
there  at  work  after  the  plaintiff  left    College  v.  Ferry,  8  El.  App.  188. 
were  healthy  and  continued  to  be  so.        *  Brown  v.  Kimball,  12  Vt  617.    Bat 
He  could  not  then  have  had  any  cer-    harsh  language  by  an  employer  is  no 
tain  knowledge  of  the  extent  of  his    sufficient  excuse  for  breaking  a  contract 
danger.     Ho  might  have  been  in  im-    to  labor  a  specific  time  at  a  fixed  price: 
minent  peril,  or  he  might  have  been    Forsyth  v.  Hastings,  27  Vt.  646. 
influenced  by  unreasonable  apprehen-        *  McGrath  v.  Herndon,  4  T.  B.  Mop. 
sions.    He  must  necessarily  have  acted    480;    Newman   v.    Bennett,   2    Chit, 
at  his  peril,  under  the  guidance  of  his    195;    Matthews  v.   Terry,  10  Conn. 
judgment.    The  propriety  of  his  con-    455. 

duct  in  leaving  his  work  at  that  time  *  Dobbins  v.  Higgins,  78  HI.  440; 
must  be  determined  by  examining  the  K.  R.  Co.  v.  Spurck,  24  III.  588;  Canal 
state  of  facts  as  then  existing.  When  Co.  v.  Gordon,  6  Wall.  561;  Lefrancois 
the  laborer  has  adequate  cause  to  jus-  v.  Charbonnet,  5  Rob.  (La.)  185;  39 
tify  an  omission  to  fulfill  his  contract,     Am.  Dec.  533. 

such  omission  cannot  be  regarded  as  6  Wood  on  Master  and  Servant,  see. 
his  fault.     Whether  or  not  the  plain-    159. 

tiff  had  such  cause  was  a  question  of        T  Winn  v.  Southgate,  17  Vt.  355. 
fact,  to  be  determined  by  the  jury        8  Wood  on  Master  and  Servant,  see. 
upon  the  evidence."  164;  Boyle  *.  Parker,  46  Vt  343. 
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not  set  up  that  the  servant  left  before  the  end  of  his  term, 
in  answer  to  his  claim  for  wages  for  the  time  served.1  The 
master's  consent  may  be  implied  from  his  acts.2 

Illustrations.  —  A  lady  engaged  a  servant  upon  condition 
that  she  obtained  a  certificate  of  good  character  from  her  last 
master.  Held,  that  no  recovery  could  be  had  if  the  certificate 
was  not  obtained,  for  refusing  to  receive  her:  Forbes  v.  Milne,  6 
Shaw,  75.  The  defendant  agreed  to  serve  the  plaintiff  as  a 
traveler  and  agent  "for  twelve  months  certain,"  after  which 
time  either  party  should  be  at  liberty  to  terminate  the  agree- 
ment by  giving  the  other  a  three  months'  notice.  Held,  that 
at  the  cltfee  of  the  twelve  months  the  agreement  could  be  de- 
termined by  either  party  without  any  notice,  and  that  the  stip- 
ulation as  to  a  three  months'  notice  only  applied  in  case  the 
engagement  was  prolonged  beyond  the  twelve  months:  Langton 
v.  Carleton,  L.  R.  9  Ex.  57.  Before  the  end  of  his  term  the  ser- 
vant told  his  master  that  he  was  going  to  quit.  The  master  did 
not  object,  but  said  there  were  as  good  men  to  be  had  as  he  was. 
Held,  that  the  servant  could  recover  for  the  time  served:  Boyle 
v.  Parker,  46  Vt.  343.  The  servant,  before  the  end  of  his  term, 
asked  his  employer  if  he  wanted  him  to  work  any  longer.  The 
master  said  he  might  do  as  he  pleased.  Held,  not  a  consent  to 
his  leaving:  Winn  v.  Southgate,  17  Vt.  355.  Before  the  end  of 
his  term  the  servant  quit.  Afterwards  the  master  said  that  he 
was  glad  he  had  gone,  as  he  was  worth  nothing  to  him.  But 
though  he  had  previously  manifested  a  wish  to  get  rid  of  him, 
he  had  never  told  him  to  go.  Held,  that  the  servant  had  no 
right  to  leave:  Decamp  v.  Stevens,  4  Blackf.  24.  The  agent  of  a 
railroad  company  employed  A  to  guard  certain  convicts.  Then 
the  company  leased  the  convicts  to  B,  who  agreed  to  assume 
the  responsibility  of  guarding  them.  Of  this  A  had  no  notice. 
Held,  that  the  company  was  bound  to  pay  A  for  his  services, 
and  that  the  fact  that  the  agent  who  hired  A  became  B's  agent 
was  immaterial:  Marietta  and  North  Georgia  R.  R.  Co.  v.  Hit- 
burn.  75  Ga.  379. 


§282.  When  Service  may  be  Dissolved  by  Either 
Party. — The  service  may  be  determined  by  either  party 
at  any  time  in  these  cases:  1.  Where  the  continuance  of 

1  Patnote  v.  Sanders,  41  Vt.  66;  98    Thomas   v.    Williams,  1    Ad.  4  K 
Am.  Deo.  664;   Rogers  v.  Steele,  24    685. 
Vt  513;  Green  v.  Hulett,  22  Vt  188;        *  Boyle  v.  Parker,  46  Vt  343. 
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the  term  is  discretionary;1  2.  Where  the  term  is  indefi- 
nite;2 3.  Where  the  contract  is  not  mutual.3 

§  283.  Dissolution  of  Partnership. — The  dissolution  of 
a  partnership  releases  a  servant  of  the  partnership.4  If, 
however,  the  dissolution  is  by  the  act  of  the  parties,  they 
are  liable  to  the  servant;5  but  if  the  dissolution  is  by  the 
death  of  one  of  the  partners,  they  are  not  liable.6  And  if 
the  firm  is  not  dissolved, — though  one  partner  goes  out 
voluntarily  or  by  death, — the  contract  is  not  ended.7  A 
master  by  taking  a  partner  in  his  business  does  not  dis- 
solve his  contract  with  a  servant.8  If  a  contract  for  per- 
sonal service  for  a  certain  sum  per  month,  and  a  further 
sum  at  the  end  of  the  year,  and  a  proportionate  part  of 
the  latter  sum  if  the  contract  become  void  by  death  or 
mutual  consent,  be  broken  by  £he  voluntary  dissolution 
of  the  partnership,  the  firm  is  liable  for  a  proportional 
part  of  the  sum  that  was  to  be  paid  at  the  end  of  the 
year.9  Where,  pending  the  term  of  a  clerk's  service,  his 
employer  enters  into  partnership  with  another,  and  the 
clerk  enters  into  the  service  of  the  firm,  his  contract  with 
his  original  employer  is  at  an  end;  and  if,  afterwards,  he 
is  discharged,  he  cannot  recover  of  his  original  employer.10 

§  284.  Bankruptcy  of  Master. — The  bankruptcy  of 
the  master  dissolves  the  contract."  Where  a  written  con- 
tract between  a  salesman  and  his  employers  provided  that 
the  salesman,  in  consideration  of  a  stipulated  salary  for 
two  successive  years,  should  devote  his  whole  time  and 

»  Provost  v.  Harwood,  29  Vt  219;        *  Wood  on  Master  and  Servant,  aeo 

Patrick  v.  Putnam,  27  Vt.  759;  Dor-  165. 
gin  r.  Baker,  32  Me.  273;  Daveny  v.        •  Id. 
Shattuck,  9  Daly,  66.  «Id.;    contra,  Pereira  t>.  Sayrea,  5 

De  Briar  v.  Minturn,  1  Cal.  450;  Watte  &  S.  210;  40  Am.  Dec.  496. 
Coffin  v.  Landia,  46  Pa.  St  430;  Pea-        7  Id. 

cock  t>.   Cummings,  46  Pa.   St.  434;        •  Harkins  t>.  Smith,  13  Jnr.  381. 
StFTii*   ********    "8  Mans.    187;        fRedhefferr.Leathe,15Mo.App.l2. 
•  wiS?  r'iSwft  2?  Me'  515;  Tha*er        *  Anderson  *  Freeman,  75  Ok  ML 
«fcrt>  *,9  "ft  %9'  "  Wood  on  Maater  and  Servant,  aec. 

Dunn  v.  Saylea,  5  Q.  B.  685.  163. 
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attention  to  the  employers'  business,  it  was  held  that  this 
did  not  raise  an  implied  obligation  upon  the  employers 
to  continue  the  engagement  for  two  years;  and  that,  on 
their  going  into  bankruptcy  during  the  first  year,  the 
salesman  could  not  recover  his  contract  compensation 
beyond  that  time.1 

§  285.  Abandonment  by  Servant. — Also  the  abandon- 
ment of  the  service  by  the  servant  ends  the  contract.2 

§  286.  Dismissal  by  Master. — So  does  the  dismissal  of 
the  servant  for  cause;*  and  where  the  servant  is  wrong- 
fully discharged,  the  contract  is  so  far  ended  that  the 
master  could  not  compel  him  to  resume  his  service.4  A 
master  cannot,  while  repudiating  his  contract  with  the 
servant  to  serve  for  a  definite  period  of  time,  reduce  the 
servant's  right  of  recovery  to  merely  nominal  damages, 
by  showing  that  he  offered  the  servant  the  same  work  at 
the  same  price  for  a  less  period  than  that  for  which  he 
was  hired.  Thus  where  one  is  hired  for  a  year  and  dis- 
charged, but  the  master  offers  the  servant  the  same  work 
at  the  same  price,  but  by  the  week,  the  servant  is  not 
bound  to  accept  it.5  An  employer  may  countermand  the 
doing  of  work  which  he  has  engaged  another  to  do,  and 
if  he  does  so,  and  the  servant  nevertheless  goes  on  and 
completes  it,  he  cannot  recover  for  his  labor  after  the 
countermand,  but  only  damages  which  he  has  suffered  by 
the  breach  of  his  contract.*  Where  a  contract  of  hiring 
provides  that  if  the  servant  remains  after  a  year  in  the 
master's  employ  his  wages  shall  be  higher,  and  that  the 
master  may  discharge  him  at  any  time,  the  reasons  of 
the  master  for  discharging  him  are  immaterial,  at  least 

1  Orr  v.  Ward,  73  111.  318.  *  Wacha  v.  Friedmann,  11  Mo.  App. 

*  Wood  on  Master  and  Servant,  sec.    602. 

162.  *  Clark  v.  Marsiglia,  1  Denio,  317; 

8  Green  v.  Hnlett,  22  Vt.  188.  43  Am.  Dec.  670;  Lord  v.  Thomas,  64 

*  Wood  on  Master  and  Servant,  sec.    N.  Y.  110;  Owen  v.  Frink,  24  OaL 

161.  ua 
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where  there  is  no  pretense  of  fraud.1  The  words,  "I  am 
very  sorry  to  have  to  ask  you  to  resign  your  position,"  in 
a  letter  from  an  employer  to  an  employee,  are  properly 
construed  as  a  peremptory  discharge.2 

§  287.  By  Death  or  Disability.— The  death  of  either 
party  or  the  permanent  sickness  of  the  servant  ends  the 
contract.* 

§  288.  Bights  of  Master —Injuries  to  Servant  by  Third 
Person. — At  common  law  in  England,  the  master  had  an 
action  against  a  third  person  who  unlawfully  injured  or 
interfered  with  his  servants.  This  right,  however,  was 
restricted  to  menial  servants — those  to  whom  the  master 
stood  in  somewhat  the  relation  of  a  parent — in  loco  paren- 
tis.* At  the  present  time  a  master  has  a  right  of  action 
against  any  person  who  injures  his  servant  whereby  he 
suffers  an  actual  loss.5    Thus  the  master  may  sue  a  car- 

1  Smith  v.  Buffido  Street  R.  R.  Co.,  form  by  the  tortious  act  of  the  de- 

85  Hun,  204.  fendant.    It  is  not  necessary  to  sustain 

'Jones     v.    Graham    and  Morton  such  action  to  show  that  the  person 

Transp.  Co.,  51  Mich.  539.  whose  service  had  been  lost  by  the 

1  Clark  r.  Gilbert,  26  N.  Y.  279;  84  plaintiff  was  either  his  apprentice  or 
Am.  Dec.  1S9;  Hubbard  v.  Belden,  27  child.  The  reason  and  foundation 
Vt.  645;  Yerrington  r.  Greene,  7R.L  upon  which  this  doctrine  is  built 
589;  84  Am.  Dec  578.  A  clerk  is  seem  to  be  the  property  that  every 
hired  for  a  term  of  three  years  at  a  man  has  in  the  services  of  those  whom 
stipulated  salary,  to  carry  on  a  branch  he  has  employed,  acquired  by  the  con- 
store  for  his  employer.  Before  the  tract  of  hiring,  and  purchased  by  giv- 
eud  of  the  term  the  employer  dies,  ing  them  wages.  The  point  of  the 
The  contract  is  terminated,  and  no  re-  argument  of  the  counsel  for  the  de- 
covery  against  the  estate  of  the  em-  fendant  on  this  part  of  the  case  is,  that 
plover  can  be  had:  Yerrington  «.  the  relation  ofinaster  and  servant 
irreene,  *«pr«i.  cannot  exist  quoad  *>»«  action,  except 

4Soe    remarks   of    Wright,   J.,   in  between  apprentice  and  master,  parent 

Burgas  r.  Carpenter.  2  d.  G  7;  16  and  child,  or  unless  the  plaintiff  stands 

Am.  Kop  o43.  in  the  pU^  of  a  parent  to  the  one 

\>  ood    on    Master  and   Servant,  from  whom  service  is  due*     It  seems 

?T\  T.1--   %2rH  1>ennis    *   C1*J**   2  to  be  conceded  when  that  relation  ex- 

b >i?  ;>       wC-™.-1^'  ^  Dnw^  *****  »*d  the  master  has  sustained  loss 

•L    **  &-  ^  \.V  **  Foni  r  Mttn-  °*  •cpri«  **  *»  «rvant  being  dis- 

wl  m        en*   Hki     Ia  W^'r*rd  r.  abled    bv  the  tortious   actTof   the 

1.^;^   3   **="*   ***  *•  <*«*  defendant,  that  the  action  lies.    Chan- 

3'ikJL  U  ?KH^h  *****  the  **U6oo  ceUor Kent, metmsidering the 

ot  m*s*r  ana  s*rrsnj  e^ts  betw«n  of  master  and  servant.  sSbdiv 


t  wUn-?1*  f^™"  ««»  be*"***    of  mast»r  and  servant,  subdivides  the 


tU  W^^ITt^  ^  P*f^™^    wiih«  Uie  dsscr^tS  of  serrmsrts  into 
we  servK*  he  has  contacted  to  per-    first,  staves;  atcondT  hind 
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rier  for  injuries  to  a  servant  while  being  carried  by  it,1  or 
a  person  whose  vicious  dog  or  other  animal  bites  or  in- 
jures his  servant.3  A  railroad  company  may  sue  a  person 
who  maliciously  arrests  one  of  its  engineers  while  run- 
ning the  train  for  the  purpose  of  delaying  it.*  One  en- 
gaging the  servant  of  another  in  an  obviously  dangerous 
task  is  responsible  to  the  master  for  any  injury  received 
by  him  while  so  engaged,  even  though  the  servant  was 
negligent.4  No  actual  contract  to  serve  need  be  proved, — 
it  is  enough  for  the  master  to  show  that  at  the  time  of  the 
injury  he  was  having  the  benefit  of  the  servant's  labor.5 
Where  the  injury  results  in  the  immediate  death  of  the 
servant,  the  master  has  no  right  of  action  at  common 
law.6  This  is  but  one  phase  of  the  common-law  rule  as 
to  actions  for  the  death  of  another, — a  rule  which  now 
both  in  America  and  England  has  been  altered  by  statute. 

Illustrations.  —  A  clerk  went  to  a  bank  on  business  shortly 
before  the  closing  hour,  and  while  he  was  there  the  doors  were 
closed  and  he  was  refused  exit  for  some  time.  Held,  that  an 
action  against  the  bank  for  loss  of  services  by  the  employer  of 
the  clerk  would  lie:  Woodward  v.  Washburn,  3  Denio,  369. 

§  289.  Enticing  Servant  from  Employment. — And  it 
is  now  held,  both  in  this  country  and  in  England,  that  an 
action  will  lie  by  the  master  against  another  who  know- 
ingly entices  away  his  servant,  or  induces  him  to  break 
his  contract  of  service.7    An  action  will  lie  for  enticing 

and  third,  apprentices.    In  regard  to  *  McCarthy  v.  Guild,  2  Met  291; 

the  second  description,  the   learned  Dennis  v.  Clark,  2  Cosh.  347;  48  Am. 

commentator  Bays:   'The  relation  of  Dec.  671. 

master  and  servant  restB  altogether  *  Railroad  Co.  v.  Hunt,  55  Vt.  570; 

upon  contract    The  one  is  hound  to  45  Am.  Rep.  639. 

render  the  service,  and  the  other  to  *  Louisville  etc  R.  R.  Co.  v.  Willis* 

pay  the  stipulated  consideration.'  And  83  Ky.  57;  4  Am.  St  Rep.  124. 

again:  'In  England,  there  seems  to  be  *  Evans  v.  Walton,  36  L.  J.  Com.  P. 

a  distinction  between  menial  and  some  307;  Martinez  v.  Oerber,  3  Man.  &  G. 

other  servants,  but  I  know  of  no  legal  88. 

distinction  between  menial  or  domes-  6  Wood  on  Master  and  Servant,  sec. 

tie  and   other   hired    servants'":    2  223;  see  Personal  Rights  and  Reme- 

Kent's  Com.,  4th  ed.,  pp.  258  et  seq.  dies,  post,  Division  II. 

1  Ames  v.  Union  R.   R.   Co.,   117  T  Haskins  v.  Royster,  70  N.  C.  601; 

Mass.  541;  19  Am.  Rep.  426.  16  Am.  Rep.  780;  Walker  v.  Cronin, 
Vol.  L  —  82 
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away  a  servant  at  will,  when  a  subsisting  service  is  in- 
terrupted by  the  act  of  the  defendant.1    But  a  person  has 
a  right  to  employ  another's  servant  after  he  has  actually 
left   his  employer,  or  after  his  term  has  expired,  even 
though  but  for  the  new  offer  he  would  have  remained  in 
the  same   service  another  term.*    After  an  infant  has 
disaffirmed  his  voidable  contract  for  personal  services,  a 
person  who  employs  him  is  not  chargeable  with  the 
offense.8    An  action  on  the  case  brought  by  a  father  for 
the  enticing  away  of  his  son  from  his  service  is  not  sup- 
ported by  proof  that  the  defendant,  knowing  that  the  son 
had  left  his  father's  service  without  his  father's  consent, 
induced  him  to  enter  into  the  service  of  the  defendant, 
and  detained  him  when  he  wished  to  return.4    The  meas- 
ure of  damages  for  enticing  away  the  servant  of  another, 
who  is  hired  by  the  year,  where  that  other  fails  to  supply 
the  servant's  place,  is  the  direct  loss  suffered,  and  the 
average  net  profits  that  were  made  by  men  of  fair  busi- 
ness capacity,  out  of  the  labor  of  such  a  servant  during 
the  year  for  which   the  enticed  servant  was  hired.6    A 
master  may  recover  damages  of  any  one  who,  after  de- 
mand made,  detains  a  servant.*    Under  a  count  for  har- 
boring or  entertaining  a  servant,  evidence  of  enticement 
is  not  necessary.7 

Illustrations.— Defendant,  for    the    purpose    of   injuring 
plaintiff  and  of  inducing  him  to  abandon  a  lease  of  a  planta- 


in.EL**6*  J™*»- Blocker,  43  Ga.  Hart  v.  Aldridge,  Cowp.  64;  Niche* 

Inmif^X  V'  JS^^43  Ga-  m>  *•  Martyn,  2  Esp.  732;  Boston  GU«t 

ZXn  gf  &  2ifti  *L21A6;  Bixby  Co.  V.  Binkey.  4  tick.  425.     TheT 

V?U  SSI  J?6  N' cP*  **m>  **  Am-  **P-  lessee  statute  cover*  the  case  of 


ButterfieM  «     a  ui         « >*      p*  oou;  aucAarge  the  laborer  on  being  notifi 

A^Up  M*  106  M**-  1;  8  has  violated  it:  Morris  v.  Neville,  U 

Cr^chCcl^    w^r?!,,*5yr,le'1  Lea,  271. 

WBatb .  4W-  ^£L5?&t  *  *"'«?*        *  Langh*m  t>.  State,  65  Ala.  114 

Penter,  i  R^  W*  ? up<g3s  *  <^        *  Butterfield  r.  Ashley,  2  Gray,  254  J 

^  w  acl  &  K  693;        'Dubois  v.  Allen,  Anth.  128. 
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tion,  persuaded  and  threatened  plaintiff's  laborers,  so  that  they 
left  him.  Held,  that  defendant  was  liable  for  the  damage  thus 
sustained:  Dickson  v.  Dickson,  33  La.  Ann.  1261.  On  the  trial 
of  an  action  for  enticing  away  plaintiff's  servants,  it  appeared 
that  defendant's  conduct  was  of  an  aggravated  character. 
Held,  that  a  verdict  for  the  net  profits  which  plaintiff  would 
have  realized  but  for  defendant's  conduct,  and  for  plaintiff's 
loss  by  reason  of  his  inability  to  improve  his  property,  was 
properly  rendered,  and  not  excessive:  Smith  v.  Goodman,  75 
Ga.  198. 

§  290.  Combinations  among  Workmen. — Every  man 
has  a  right  to  work  for  whom  he  pleases,  and  on  what 
terms  he  pleases.  He  may  refuse  to  deal  with  a  particu- 
lar man  or  class  of  men.  It  is  perfectly  legal  for  any 
number  of  persons,  without  an  unlawful  object  in  view, 
to  agree  that  they  will  not  work  for  or  deal  with  certain 
persons,  or  under  a  fixed  price,  or  without  certain  condi- 
tions.1   The  test  is  the  legality  of  the  intent.    Thus  it 

1  Carew  r.  Rutherford,  106  Mass.  1;  Such  an  association  might  be  used  to 
8  Am.  Rep.  287;  Walker  v.  Cronin,  afford  each  other  assistance  in  times 
107  Mass.  555;  Boston  Glass  Co.  v.  Bin-  of  poverty,  Bickness,  and  distress;  or 
ney,  4  Pick.  425;  Bowen  v.  Mathe-  to  raise  their  intellectual,  moral,  and 
son,  14  Allen,  499.  This  subject  lies  Bocial  condition;  or  to  make  improve- 
more  properly  in  the  criminal  law,  —  ment  in  their  art,  or  for  other  proper 
the  law  of  conspiracy.  For  a  learned  purposes;  or  the  association  might  be 
discussion  of  the  law  as  to  conspira-  designed  for  the  purposes  of  oppres- 
ses to  control  wages  of  workmen,  see  sion  and  injustice.  But  in  order  to 
People  v.  Fisher,  14  Wend.  9,  and  charge  all  those  who  become  members 
note  in  28  Am.  Dec.  at  page  607.  of  an  association  with  the  guilt  of  a 
Commonwealth  v.  Hunt,  4  Met.  Ill,  criminal  conspiracy,  it  must  be  averred 
38  Am.  Dec.  346,  is  a  leading  case,  and  proved  that  the  actual  if  not  the 
Here  Shaw,  C.  J.,  says:  "The  de-  avowed  object  of  the  association  was 
fendants  and  others  formed  them-  criminal.  An  association  may  be 
■elves  into  a  society,  and  agreed  not  formed,  the  declared  objects  of  which 
to  work  for  any  person  who  should  are  innocent  and  laudable,  and  yet 
employ  any  journeyman  or  other  per-  they  may  have  secret  articles,  or  an 
son  not  a  member  of  such  society  after  agreement,  communicated  only  to  the 
notice  given  him  to  discharge  such  members,  by  which  they  are  banded 
workman.  The  manifest  intent  of  together  for  purposes  injurious  to  the 
the  association  is  to  induce  all  those  peace  of  society  or  the  rights  of  its 
engaged  in  the  same  occupation  to  be-  members.  Such  would  undoubtedly 
come  members  of  it.  Such  a  purpose  be  a  criminal  conspiracy,  on  proof 
is  not  unlawful.  It  would  give  them  of  the  fact,  however  meritorious 
a  power  which  might  be  exerted  for  and  praiseworthy  the  declared  ob- 
useful  and  honorable  purposes,  or  for  jects  might  be.  The  law  is  not  to  be 
dangerous  and  pernicious  ones.  If  hoodwinked  by  colorable  pretenses, 
the  latter  were  the  real  and  actual  It  looks  at  truth  and  reality,  through 
object,  and  susceptible  of  proof,  it  whatever  disguise  it  may  assume, 
should  have  been  specially  charged.  But   to   make   such  an   association, 
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has  been  held  that  an  agreement  between  members  of  a 
society  not  to  ship  sailors  below  a  specified  rate  of  wages 
is  not  criminal/  nor  an  agreement  not  to  teach  a  new 
hand  the  trade  of  the  members  without  the  consent  of 
the  society.2  But,  on  the  other  hand,  a  conspiracy  to  ob- 
tain a  sum  of  money  from  an  employer  by  inducing  his 
workmen  to  leave  him,  and  deterring  others  from  en- 
gaging with  him,  is  illegal.8  Ajiy  association,  in  short, 
designed  to  coerce  workmen  to  become  members,  or  to 
dictate  terms  to  employers  on  which  their  business  shall 
be  conducted,  by  means  of  threats  of  loss,  interference 
with  their  property,  traffic,  or  lawful  employment  of  other 
persons,  is  pro  tanto  an  illegal  combination,  and  any  do- 
ings in  furtherance  of  such  design  accompanied  by  dam- 
age are  actionable.4 

ostensibly   innocent,  the   subject  of  it  will  be  criminal  in  those  who  thus 

prosecution  as  a  criminal  conspiracy,  misuse  it,  or  giro  consent  thereto,  but 

the  secret  agreement  which  makes  it  not  in  the  other  members  of  the  asso- 

so  is  to  be  averred  and  proved  as  the  elation." 

gist  of  the   offense.     But  when  an  1  Brown  v.  Matheson,  14  Allen,  503. 

association   is    formed    for    purposes  *  Snow «.  Wheeler,  113  Mass.  185. 

actually  innocent,  and  afterward  its  *  Carew  v.  Rutherford,  106  Maim  1; 

powers  are  abased  by  those  who  have  8  Am.  Rep.  287. 

the  control  and  management  of  it  to  *  Old  Dominion  S.   S.  Col  *l  Me- 

purposes  of  oppression  and  injustice,  Kenna,  90  Fed.  Rep.  48. 
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1 227.    Evidence  of  negligence  in 


1328.  Same— 
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I  330.  Liability  of 

|33L  Liability  of 

§291.  Master  is  Liable  tor  Torts  of  Servant — A  master 
is  liable  civilly  for  wrongs  committed  by  his  servant  whiJe 
acting  about  his  business.1  A  master  is  civilly  liable  to  a 
statutory  penalty  for  an  illegal  sale  of  intoxicating  liquor, 
made  by  his  servant  without  his  knowledge  or  consent, 
and  against  his  instruction.1  A  railroad  company  is  liable 
for  its  servant's  negligence  in  leaving  down  the  bars  in 
a  fence,  where  the  plaintiff's  horses  escaped  and  were  killed 
by  a  passing  train,  though  the  servant  was  employed  as  a 
day-laborer,  and  his  act  was  done  in  the  night-time,  and 


1  Yates  ft  Squires,  19  Iowa,  26;  87  martin  ft  New  York,  55  Barb.  239; 

Am.   Dec  418;  Zulkee  r.  Wing,   20  Lumen  ft  Albany  Gas  Light  Co.,  46 

Wis.  408;  91  Am.  Dec  425;  Hart  r.  Bert*.  264;  44  K.  Y.  459;  Chapman  ft 

BailroadCo.,lEoh.(La.)17S;  36  Am.  New  York  etc  R.  R.  Co.,  31  Barb. 

Dec  689;  Johnson  r.  Barber,  5  GUm.  399;  33  N.  Y.  369;  8S  Am.  Dec  392; 

425;  50  Am.  Dec  416;  Powell  r.  De-  Courtney  r.  Baker,  60  N.  Y.  1;  Day 

jeney,  3  Cash.  300;  50  Am.  Dec  738;  r.  Brooklyn  etc  R.  R.  Co.,  12  Hun, 

Ptekens  r.  Drecker,  21  Ohio  St.  212;  8  435;  Leviness  ft  Post,  6  Daly,  321; 

Am.  Rep.  55;  Cosarrove  r.  Oe-len,  49  Tnel  r.  Weston,  47  Yi.  634;  Enos  ft 

W.  Y.  2.J5;  10  Am.  Rep.  361;  Biack  ft  Hamilton,  24  Wis.  628;  McCahfll  ft 

^ilroad  Co.,  10  La.  Ann.  33;  63  Am.  KiPP.  2  R   D.  Smith,  413;   Thomas 

Dec.  ooo;  Moore  r.ritchbnrgR  R.  Co.,  r.  Winchester,  6  N.  Y.  397;  57  Am. 

40ray,40o;  64  Am.  Dec  83:  Corrigan  Dec  455;  Ryall  ft  Kennedy,  8  Jones 

ft  Lmon^ugar  Refinery.  £S  Mass.  577;  4  S.  547;  Harrini  v,  Mahry,  1  Ired. 

I?  f^r  DV^  S8*'9  J**"*!'****  r-  Rul-  240;  Barns  r.  Poalsom,  LR.8  Com. 

road  U,  1*  Iowa,  2S0;  67  Am.  Dec  P.  563:  Venables  r.  Smith,  L   R.   2 

ru  ;  «tSTleid  r  Wes**™  Union  TeL  Q.  R  Dit.  279;  Whiteley  r.  Pepper, 

Ox,  23  I1L  Apg.  446;  Tnrberrille  ft  L  R  2  Q.  R   Kt.  276]  PickaXr. 

fctampe,  1  LJ.  Ravm.  26:  HiUiorf  r.  Smith,  10  Com.  R,  N.  S.,  470;  Booth 

35*.  Ar't        ^  -*U  !?°  Am.  Dec.  p.  Mister,  7  Car.  ft  P.  66;  Sadler  v. 

m:  9^1  '^2^  Ca- 41  Mo-  Henlock.  4  EL  ft  R  570;  1  Jnr.,  N. 

dcL*  *t<*    JSL^5"  ^  UmV^  r.  Lon-  a,  677;  24  L.  J.  Q.  R  138;  Foreman 

*£   £n£SUhll?  °°-  *  HarL  *  °-  r"   Canterbnry,   iTr.  6  Q.    R   214; 

Ox *r    W *  If"?    —  »teMn  X*T-  Whatman  ft  Pearson,  L.  R  3  Com.  P. 

l^aoi.  Jt^R  °^  £  Gdl  £  J;  S15  ^  ^^^  *  Crassweller,  13  Com. 

ffi^.^  *V.Ca:  "-X~*7*  17  R  235;  Wilson  r.  Rockland  Mfg.  Co., 

iU^5^  *4  A!**1*1*-  etc  R.  K  Co.,  L.  R.  6  Q.  R  73;  19 

low^ffi^-^TLPP1  *£*"*  C<^  **  Week.  Rep,  383;  40  L.  jT Q.  R  78; 

•Uwu  r    C^^  mSS^*1"-  Holme8  p-  Wakefield,  12  Allen,  580; 

*  HannihniesT^1^  ^  °??:  *n-vd<r  »  Am.  Dec  171. 

^-*on££^4^t£;  *£n^^'^^^ 
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not  iii  the  business  of  the  company.1  But  the  servant's 
act  must  be  within  the  scope  of  his  employment.2  The 
master  is  not  liable  while  the  servant  is  acting  outside  of 
his  business.8  A  railroad  company  is  not  liable  for  dam- 
age to  property  adjoining  its  road,  by  a  fire  kindled  by  its 
section-men  for  the  purpose  of  cooking  their  meals  while 
engaged  in  repairing  the  track.4  One  employed  to  sell 
goods  in  his  employer's  absence,  or  to  superintend  his 
employer's  busiuess  at  a  particular  store,  has  no  implied 
authority  to  arrest  and  search  a  person  suspected  of  having 
stolen  goods  and  secreted  them  about  his  person  so  as  to 
render  the  employer  liable  in  damages  for  such  an  arrest 
and  search.6  The  owner  of  a  bridge  is  not  liable  for  in- 
jury caused  by  the  bite  of  a  dog  belouging  to  his  toll- 
keeper,  if  it  appears  that  he  did  not  authorize  or  require 
the  dog  to  be  kept,  and  that  it  was  not  needed  for  the 
conduct  or  protection  of  the  business  in  wlhich  the  owner 
of  the  dog  was  employed.*  A  master  who  permits  his  ser- 
vant to  go  to  a  fair  with  a  horse  and  cart  is  not  liable  for 
damage  arising  from  the  servant's  negligent  management 
of  the  horse.7    A  father  is  not  liable  for  injuries  caused 

1  Chapman  v.  Railroad  Co.,  33  N.  Y.  26  Pa.  St.  482;  Campbell  v.  Providence, 

369;  88  Am.  Dec.  392.  9  R.  I.  262;  Storey  v.  Ashton,  L.  R.  4 

*Reilly  v.  Railroad   Co.,    94*  Mo.  Q.B.476;Raynerv.Mitchell,2Com.P. 

GOO.  357;  Sleath  v.  Wilson,  9  Car.  &  P.  607; 

8  Mitchell  v.  Crassweller,  13  Com.  Heath  v.  Wilson,  2  Moody  &  R.  181; 

B.  236;  McManusv.  Crickett,  1  East,  Joel  v.  Morrison,  6  Car.   &  P.  601; 

106;  Wright  v.  Wilcox,  19  Wend.  343;  Goodman  v.  Kennell,  1  Car.  &  P.  167; 

32  Am.  Dec.  607;  Douglass  v.  Stephens,  Patten  v.  Rea,  2  Com.  B.,  N.  S.,  606; 

18  Mo.  362;  McClenagan  v.  Brock,  6  Lyons  v.   Martin,  8  Ad.  &  E.   512; 

Rich.  17;  Mali  v.  Lord,  39  N.  Y.  381;  Yates  v.  Squires,  19  Iowa,  26;  87  Am. 

100  Am.  Dec.  448;  McKenzie  v,  Mc-  Dec.  418;  Porter  v.  Chicago  etc.  R.  R. 

Leod,  10  Bing.  385;  Snyder  v.  Hanni-  Co.,  41  Iowa,  358;  Higgins  v.  Chesa- 

baletc.  R.  R.  Co.,  60 Mo.  413;  Hudson  peake  etc.  Canal  Co.,  3  Harr.  (Del.) 

v.  Missouri  etc.  R.  R.  Co.,  16  Kan.  411.     See  the  sections  on  Liability  of 

470;  Lamb  v.  Lady  Palk,  9  Car.  &  P.  Principal  for  Acts  of  Agent,  for  a  fuller 

629;  Haack  v.  Fearing,  5  Robt.  528;  exposition  of  this  principle;  also  Bail- 

35  How.  Pr.  459;  Wilson  v.  Peverly,  ments,  subtitle  Carriers. 
2  N.  H.  548;  McCoy  v.  McKowen,  26        *  Morier  v.  Railroad  Co.,  31  Minn. 

Miss.  487;  59  Am.  Dec.  264;  Cavanagh  351;  47  Am.  Rep.  793. 
v.  Dinsmore,  12  Hun,  465;  Cousins  v.        *  Mali  v.  Lord,  39  N.  Y.  381;  100 

Hannibal  etc.  R.  R.  Co.,  66  Mo.  572;  Am.  Dec.  448. 

6  Cent.  L.  J.  294;  Mitchell  v.  Crass-        a  Baker  v.  Kinsey,  38  Cal.  631;  99 

weller,  13  Com.  B.  236;  Cantrell  v.  Am.  Dec.  438. 
Col  well,  3  Head,  471;  Bard  v.  Yohn,        '  Bard  v.  Yohn,26  Pa.  St.  482. 
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by  the  negligence  of  his  son,  who  was  also  his  hired  man, 
in  insecurely  fastening  a  horse,  the  property  of  his  lather, 
the  son  taking  the  horse  without  the  knowledge  of  his 
father,  and  not  being  engaged  in  his  business.1  If  a  ear 
porter  throws  a  bundle  of  his  own  effects  out  of  the  ear 
window,  the  railroad  company  is  not  liable  to  one  struck 
by  it.* 

Illustrations. — Master  Held  Liable, — A  warehouseman 
employed  a  master  porter  to  remove  a  barrel  from  his  ware- 
house.    The  master  porter  employed  his  own  men  and  tackle. 
Through  the  negligence  of  one  of  his  men,  the  tackle  failed, 
and  the  barrel  fell  on  the  plaintiff.     Held,  that  the  warehouse- 
man was  liable:  RnndUsam  v.  Murray,  8  Ad.  A  E.  109.     The 
defendant,  owner  of  an  express  wagon,  employed  a  driver,  with 
authority  to  secure  and  transact  such  business  as  he  could. 
The  driver,  having  delivered  a  trunk,  on  his  return  got  a  load 
of  poles  for  himself  and  while  carrying  them  home  on  the 
wagon  negligently  ran  over  and  injured  the  plaintiff's  child. 
Held,  that  the  defendant  was  liable:    Mulrehill  v.  Bate*,  31 
Minn.  3G4;  47  Am.  Rep.  796.     Defendant  was  the  keeper  of  a 
gun  gtore.     His  servant,  a  clerk  in  the  store,  while  engaged, 
during  defendant's  absence,  in  exhibiting  a  gun  to  a  customer, 
loaded  it,  contrary  to  defendant's  orders.     In  so  doing  it  was 
accidentally  discharged,  and  shot  the  plaintiff,  who  was  on  the 
opposite  side  of  the  street.     Held,  that  the  defendant  was  liable 
for  the  injuries:  Garretzen  v.  Due neLel,  50  Mo.  104;  11  Am.  Rep. 
40o.     A  toll-gate  keeper,  having  charge  of  the  gate  at  all  times, 
u    uQt  re<luired  to  collect  toll  at  night  after  nine  o'clock,  let 
the  beam  of  the  gate  down  upon  the  plaintiff,  who  was  endeav- 
oring to  pass  the  gate  after  that  hour,  and  injured  him.     Held, 
that  the  company  was  liable:  NobUsrille  etc.  Road  Co.  v.  Gausc, 
ib  ind.   142;  40  Am.  Rep.  224.     A  druggist's  clerk  gives  a 
customer,  by  mistake,  a  poisonous  drug  instead  of  the  prescrip- 
tion called  for,  whereby  the  latter  is  injured.     The  master  is 
Tn  2?=    x€€t  Y'  *oU*nk™P,  13  B.  Mon.  219;  56  Am.  Dec.  568. 
in  ht ^     ♦   ?*  °f  H8  ma8ter>  *  general  farm  servant,  working 
out vt £?  V  *COT?**d  with  other  servants,  undertook  to  drive 
i?n  so"  TL     the  Plaintiff  which  had  broken  into  the  field,  and 
hVw^ Veghgc?tIjr  8truck  her  ^^  a  *«■*  and  killed 
SablJ    Ern**  WMnm.*he  field-     Hdd*  that  the  master  was 
The  pia£ SrL  I  ^^T'  M   Md-    245>   36   Am.  Rep.  400. 
**e  plaintiff  8  horse  was  killed  without  n^ligence  of  the  plain- 
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tiff's  servant,  who  had  charge  of  him,  by  reason  of  a  span  of 
horses  belonging  to  the  defendant,  which  had  run  away  with 
his  coachman,  running  against  a  feed  wagon  in  the  public 
street.  Held,  that  although  the  horses  might  have  run  away 
without  any  fault  or  negligence  of  the  defendant's  servant,  yet 
the  defendant  was  liable  if  the  servant  caused  the  injury  by 
running  against  the  feed  wagon,  although  he  ran  against  it 
solely  with  a  view  to  his  own  personal  safety,  provided  the  act 
was  a  prudent  one,  by  which  to  stop  the  defendant's  horses: 
Wolfe  v.  Mersereau,  4  Duer,  473.  The  owner  of  a  lot  of  land 
occupied  by  his  servant  directed  him  to  summer-fallow  a  part 
of  it,  and  in  order  to  prepare  the  land  for  the  plow,  the  ser- 
vant cut  down  and  placed  in  piles  on  one  side  the  brush  grow- 
ing upon  the  premises,  and  then  at  a  time  of  unprecedented 
drought,  when  the  act  was  negligent  in  itself,  directed  his  son, 
a  lad,  to  set  fire  to  the  brush  heaps,  which  he  did,  and  thereby 
fire  was  communicated  to  the  plaintiff's  woods.  Held,  that 
the  removal  of  the  brush  was  within  the  scope  of  the  servant's 
employment;  that  the  act  of  firing  was  the  act  of  the  servant, 
and  that  the  master  was  liable:  Simons  v.  Monier,  29  Barb. 
419.  Defendant,  a  boiler-maker,  had  just  completed  a  boiler 
for  a  customer.  The  boiler  stood  in  the  street  in  front  of  de- 
fendant's manufactory,  and  defendant  told  his  superintendent 
to  test  it.  The  customer  asked  for  a  test  under  180  pounds 
pressure;  defendant  said  that  150  pounds  was  enough.  The 
superintendent  said  that  he  would  test  it  "200  anyhow." 
When  the  pressure  was  applied,  defendant  and  the  customer 
had  walked  away.  After  a  pressure  of  198  pounds,  the  super- 
intendent took  hold  of  and  held  down  the  lever,  when  the 
boiler  exploded,  and  plaintiff,  who  was  standing  in  the  street, 
was  injured.  Held,  that  the  act  of  the  superintendent,  though 
reckless  and  fool-hardy,  was  within  defendant's  business: 
Oehsenbein  v.  Shapley,  85  N.  Y.  214.  The  servants  of  the  pro- 
prietor of  a  blacksmith-shop  were  guilty  of  negligence  and 
unskillfulness.  He  left  them  in  charge  of  his  shop,  and  they 
were  intrusted  by  him,  in  the  proprietor's  absence,  with  the 
task  of  shoeing  his  horse,  although  they  were  not  employed  for 
the  purpose  of  shoeing  horses.  Held,  that  the  proprietor  was 
liable.  Finding  them  in  charge  and  at  work,  the  plaintiff  had 
a  right  to  assume  that  they  had  authority  and  sufficient  skill: 
Leviness  v.  Post,  6  Daly,  321.  The  owner  of  a  steamboat,  the 
custom  on  which  was  to  notify  passengers  when  their  landings 
were  reached,  held,  to  be  liable  for  the  negligence  of  two  par- 
ties, one  representing  the  officers  of  the  boat,  and  the  other 
representing  the  clerk,  in  directing  a  lady  to  disembark  at  a 
wrong  landing  in  the  night:  Carson  v.  Leathers,  57  Miss.  650. 
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A  servant  employed  by  a  flour  merchant  to  deliver  goods,  hav- 
ing started  out  with  a  wagon  load  for  different  customers,  left 
by  the  roadside  several  bags  of  bran  while  he  went  upon  a 
side  road  to  deliver  a  quantity  of  flour,  intending  to  take  the 
bran  on  his  return;  his  object  being  to  save  an  unnecessary 
transportation  of  the  bran,  and  thus  finish  the  delivery  sooner, 
and  thus  get  time  to  attend  to  some  private  business  of  his 
own.  Held,  that  in  leaving  the  bags  by  the  roadside  he  was 
to  be  regarded  as  acting  in  the  master's  employment,  and  that 
the  latter  was  liable  for  an  injury  caused  by  the  fright  of  a 
hcrse  driven  by:  Phelon  v.  Stiles,  43  Conn.  426.  The  occupant 
of  an  upper  tenement  held  to  be  liable  for  damages  done  to 
the  lower  one,  by  an  overflow  of  water,  caused  by  the  negligence 
of  his  servant  in  leaving  a  faucet  open:  Simonto*  v.  Loring,  68 
Me.  164;  28  Am.  Rep.  29.  Plaintiff's  husband,  while  drunk, 
lay  down  on  a  street-car  track,  and  the  driver  of  the  car, 
though  seeing  an  object  which  he  thought  to  be  a  bundle  of 
grain,  made  no  effort  to  stop  his  car,  in  which  he  could  easily 
have  succeeded,  but  drove  directly  over  the  person,  and  so 
killed  him.  Held,  that  the  company  was  liable:  Werner  v. 
Citizen?  R'y  Co.,  81  Mo.  368.  A  master  instructed  his  servant 
to  go  to  a  certain  place  and  kill  a  beef,  and  the  servant  went, 
and  finding  no  animal  there  but  plaintiff's  bull,  killed  and 
dressed  that.  Held,  that  the  master  was  liable:  Maier  v.  Ran- 
dolph, 33  Kan.  340. 

Illustrations  Continued. — Master  Held  not  Liable. — 
A  coachman  after  having  gone  on  an  errand  for  his  master,  in- 
stead of  going  back  to  the  stable,  used  the  carriage  in  going  on 
some  business  of  his  own  without  his  master's  knowledge,  and 
while  so  driving  injured  a  person.  Held,  that  the  master  was 
not  liable:  Sheridan  v.  Charlick,  4  Daly,  338.  A  minor  son, 
who  had  been  permitted  to  use  his  father's  horse  and  wagon 
without  restriction,  took  them  in  the  absence  and  without  the 
knowledge  of  his  father  on  business  of  his  own,  left  the  horse 
unfastened  in  the  street,  and  the  horse  ran  away  and  injured 
the  plaintiff's  carriage.  Held,  that  the  father  was  not  liable: 
Maddox  v.  Brown,  71  Me.  432;  36  Am.  Rep.  336.  The  defend- 
ants ordered  their  teamster  to  deliver  a  wagon-load  of  paper  to 
Taylor  in  Glastonbury,  four  miles  distant,  and  to  return  by 
way  of  Nipsic  with  a  load  of  wood.  On  reaching  Taylor's  the 
latter  requested  the  teamster  to  carry  the  paper  to  Hartford, 
four  and  a  half  miles  farther,  and  at  the  railway  station  there 
to  get  some  freight  of  Taylor's  and  bring  to  him.  The  teamster 
consented,  and  while  he  was  paying  the  freight-bill  at  the  sta- 
tion, the  team,  being  left  unfastened,  ran  away  and  injured 
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plaintiff's  property.  Held,  that  defendants  were  not  liable  there- 
for: Stone  v.  Hills,  45  Conn.  44;  29  Am.  Rep.  635.  The  plain- 
tiff put  his  mare  in  the  defendant's  livery-stable  for  keeping, 
instructing  a  servant  of  the  latter  to  exercise  her,  but  this  was 
not  part  of  the  contract  of  keeping.  The  mare  died  in  conse- 
quence of  immoderate  riding  by  the  servant.  Held,  that  the 
defendant  was  not  responsible:  Adams  v.  Cost,  62  Md.  264;  50 
Am.  Rep.  211.  A  truck-driver  in  defendant's  employment  ran 
over  a  person  while  away  from  his  proper  course,  having  gone 
at  the  request  of  a  third  person,  a  friend  of  his  own,  to  deliver 
a  trunk  unconnected  with  defendant's  business.  Held,  that 
defendant  was  not  liable:  Cavanagh  v.  Dinsmore,  12  Hun, 
465.  A  master  of  a  ferry-boat  left  the  wharf  of  the  owners 
without  the  direction  of  their  agent,  who  alone  possessed  au- 
thority to  start  the  boat  upon  each  trip,  and  took  a  burning 
barge  in  tow.  After  towing  the  barge  some  distance,  he  was 
obliged  to  cut  it  loose,  and  it  drifted  against  a  yacht  and  dam- 
aged it.  Held,  that  the  master  of  the  ferry-boat  was  acting 
without  the  scope  of  his  employment,  and  the  owners  of  his  boat 
were  not  liable  for  the  injury  to  the  yacht:  Aycrigg  v.  Railroad 
Co.,  30  N.  J.  L.  460.  Defendant's  armed  watchman,  employed 
to  guard  his  brewery,  fatally  shot  C.  as  he  was  retreating  from 
the  brewery.  Held,  that  he  was  not  liable  in  damages  for  the 
servant's  act,  it  not  being  in  the  line  of  his  duty:  Golden  v. 
Newbrand,  52  Iowa,  59;  35  Am.  Rep.  257.  A  servant  is  di- 
rected to  drive  cattle  out  of  a  certain  field,  and  he  drives  them 
elsewhere  than  out  of  the  field,  and  one  of  them  dies.  The 
master  is  not  liable:  Oxford  v.  Peter,  28  111.  434. 


§  292.  Willful  and  Malicious  Acts. — It  is  held  in  a 
number  of  decided  cases  that  where  the  servant  acts  will- 
fully and  maliciously  in  doing  a  wrong  to  another  the 
master  is  not  liable,  even  though  he  does  the  act  in  the 
pursuit  of  his  master's  business/  unless  the  master  au- 
thorized the  particular  act  or  ratified  it  after  it  was  com- 

1  Vanderbilt  v.  Turnpike  Co.,  2  N.  425;  Oxford  v.  Peter,  28  HI.  434;  Mc- 

T.  479;  51  Am.  Dec.  315;  Wright  v.  Coy  v.  McKowen,  26  Miss.  487;  59 

Wilcox,  19  Wend.  343;  32  Am.  Dec.  Am.  Dec.   264;   Richmond  Turnpike 

507;  Fraserr.  Freeman,  43  N.  Y.  566;  Co.  v.  Vanderbilt*  1  Hillt  481;  Cava- 

3  Am.  Rep.  740;  Garvey  v.  Denig,  30  nagb  v.  Dinsmore,  12  Hun,  468;  Ware 

How.  Pr.  315;  Steele  v.  Smith,  2  E.  D.  v.  Canal  Co.,  15  La.  169;  35  Am.  Dec. 

Smith,  321;  Puryear  v.  Thompson,  5  189;  Cox  v.  Keahey,  36  Ala.  340;  76 

Humph.  397;  Haltz  v.  Markel,  44  HI.  Am.  Dec.  325;  Hagerstown  Bank  v. 

225;  92  Am.  Dec.  182;  Pritchard  v.  Adams  Express  Co.,  45  Pa.  St.  419;  84 

Reefer,  53  111.  117;  'fuller  v.  Voght,  Am.  Dec.  499. 
13  111.  277;  Johnson  v.  Barber,  10  Hi 
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mitted.1  This  doctrine  has  heen  often  criticised  and 
condemned,  both  by  text-writers  and  by  courts;1  and  the 
later  and  better  rule  is,  that  a  servant  authorized  to  do  an 
act  is  liable  if  he  uses  excessive  force,  though  he  does  so 
willfully,  and  with  malice  towards  the  person  injured;* 
and  the  master  is  liable,  although  the  servant  had  no 
orders  as  to  the  particular  act,  or  proceeded  in  the  matter 
contrary  to  orders.4  The  principal  must  be  held  respon- 
sible where  his  employment  afforded  the  agent  the  means 
or  opportunity  which  he  used  while  so  employed  in  com- 
mitting an  injury  on  a  third  person ;  and  the  willful  tres- 
pass or  injury  of  the  agent  derived  from  the  authority 
confided  to  him  by  the  principal  as  a  source  of  power  in 
the  exercise  of  his  master's  employment  makes  the  prin- 
cipal responsible.1 

Illustrations.  —  A  trespasser  on  a  locomotive  was  thrown 
off  by  the  company's  servants,  while  the  train  was  running  at 
a  high  rate  of  speed,  and  injured.  Held,  that  the  company  was 
liable:  Carter  v.  R.  R.  Co.,  98  Ind.  552;  49  Am.  Rep.  780.  A 
was  the  owner  of  certain  premises  which  he  leased  to  B.  Sub- 
sequently A  and  his  servant,  C,  attempted  to  enter  upon  the 
premises  by  force,  and  in  the  conflict  which  ensued,  C  shot  B, 
who  soon  afterwards  died  of  the  wound.  In  a  civil  action  by 
the  representatives  of  B  to  recover,  under  the  statute,  damages 
for  the  wrongful  killing  of  their  intestate,  the  judge  refused  to 

}  McMamis  r.  Crickett,  1  East,  106;  S  Am.  Rep.  451;  Hawkins  v.  Riley,  17 

Lindsay  r.  Griffin,  22  Ala.  629;  Brown  B.  Mon.  101;  Duggins  v.  Watson,  15 

v.  Pnrviance,  2  Har.  &  G.  316;  Moore  Ark.  118;  11  AmTbec  560;  Buckley 

r^Sanborne  2  Mich.  519;  59  Am.  Dec  v.    Knapp,   48    Mo.    152;    Metcalf  «. 

rT \  v  ,  ,a  M!3Sourl  cas«  »  master  was  Baker,  2  Jones  ft  a   10;  Bryant  r. 

held  liable  to  hi*  landlord  for  the  wan-  Rich,  106  Mass.  180;  8  Am.  Rep.  31 1 ; 

ton  and  reckless  act  of  his  clerk,  which  Redding  r.  R  R.  Co.,  3  S.  C.   1;  16 

blewiip  and  destroyed  the  store:  Mason  Am.  Rep.  681;  Nashville  etc  R.  R. 

«  ^T\>21  Mo-  3V*:  *±  Am.  Dec  242.  Co.  v.  Starnes,  9  Heisk.  52;  24  Am. 

5«e  Keeve  on  Domestic  Relations,  Rep.  297;  Korah  v.  Ottawa,  32  ID. 

1™  «™  v    V  °Q  Tort8'  535;  2  Tnonip-  121;  83  Am.  Dec,  255. 

»  lEi!S  gen°?'  -f0"  2*  P  SS6'  *  Pag«  "•  Dories,  7  Best  ft  a  137; 

Moore  rP^  ki  ***&  J?  A11***  420;  I*™***  •-  Post,  6  Daly,  321;  Limpus 

4&V%J  *ttfW£f*  »;  *  Co.,  4  Gray,  r.   Omnibns   Co.,  1   HirL  ft   C.  5**; 

Gwi^v?    *  i     i i   ^ v^ymonr  r.  Sonthwick  r.  Estes,  7  Cnsh.  385;  Gar- 

tv  \U*r4  R      ^^A*  359:  Crof*  retzen  r-  *>■«**  50  Mo.   104;   11 

Knowle*.     U  \I^%w  ^j*?*^   *     W**k».  ™  Ark.  118;  60Am.  Dec  560L 

**;  swVS^  l9^  Rep*  New  °rica,M  etc,  R.  K  Co.  r.  All. 

.  c^ney  r.  BUlrn^  6  Bush,  147;    britton,  38  Miss.  242;  75  Am.  Dec  98. 
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charge  that,  "if  the  jury  believe  that  C  fired  the  shot  which 
caused  B's  death,  with  the  premeditated  design  to  effect  his 
death,  A  is  not  liable  for  his  act."  Held,  error:  Fraser  v. 
Freeman,  43  N.  Y.  566;  3  Am.  Rep.  740.  Defendant's  engine- 
man  wantonly  and  maliciously  sounded  the  locomotive  whistle, 
so  as  to  frighten  the  horses  of  plaintiff,  whereby  he  was  injured. 
Held,  that  defendant  was  liable:  Chicago  etc.  R.  R.  Co.  v.  Dickson, 
63  111.  151;  14  Am.  Rep.  114.  A  servant  of  a  railway  company, 
employed  to  clean  and  secure  the  cars  and  keep  persons  out  of 
them,  kicked  the  hand  of  a  boy  eleven  years  old  from  a  railing 
while  the  car  was  in  motion,  causing  him  to  fall  and  be  run 
over  and  killed.  Held,  that  although  the  act  itself  was  in 
nobody's  line  of  duty,  yet  if  done  while  the  servant  was  in  the 
discharge  of  his  duty,  the  company  was  liable:  Northwestern  R. 
R.  Co.  v.  Hack,  66  111.  238.  A  horse  is  intentionally  fouled  in 
a  race,  or  purposely  run  against  or  interfered  with  by  the  rider 
of  another  horse.  Held,  that  the  employer  of  such  rider  is  lia- 
ble for  the  damages  resulting:  McKay  v.  Irvine,  11  Biss.  168. 
Defendant  put  a  bag  containing  barley  into  his  wagon  under 
his  shed.  In  two  or  three  days  thereafter  his  hired  servant 
took  the  bag  from  the  wagon,  supposing  it  to  contain  oats,  and 
carried  it  to  a  place  where  he  was  drawing  logs  for  his  master, 
to  feed  his  horses  with  its  contents.  Finding  his  mistake,  the 
servant  fed  some  of  the  barley,  and  then  put  an  iron  bolt  that 
he  had  been  using  as  a  clevice-pin  into  the  bag,  and  carried  the 
bag  home  and  put  it  into  the  wagon  where  he  found  it  with  the 
barley  and  bolt  in  it,  without  informing  his  master  of  what  he 
had  done.  Soon  after  the  defendant,  not  knowing  what  his 
servant  had  done,  nor  that  the  bolt  was  in  the  bag,  filled  the 
bag  with  ears  of  corn,  and  carried  the  corn  to  plaintiff's  mill  to 
be  ground,  and  in  grinding,  the  bolt  got  into  the  corn-cracker 
and  injured  it.  Held,  that  defendant  was  liable  for  the  care- 
lessness of  his  servant:  Tuel  v.  Weston,  47  Vt.  634.  A  brake- 
man  willfully  dashed  a  jet  of  water  upon  a  passenger,  who  had 
refused  to  pay  the  brakeman  for  watering  the  passenger's  hogs. 
Held,  that  the  company  was  liable:  Terre  Haute  and  Indian- 
apolis R.  R.  Co.  v.  Jackson,  81  Ind.  19.  A's  servant,  in  charge 
of  his  horses  and  moving-machine,  abandoned  them  to  engage 
in  a  personal  encounter  with  B.  The  noise  of  the  fight  fright- 
ened the  horses,  and  they  ran  away,  injuring  the  machine.  Held, 
that  the  negligence  of  A's  servant  was  the  negligence  of  A,  and 
he  could  not  recover  against  B:  Page  v.  Hodge,  63  N.  H.  610. 

§  293.    Trespasses  of  Servant. — So  the  master  is  liable 
for  the  trespasses  of  the  servant,1  but  not  if  the  trespass 

1  LuttreU  v.  Hazen,   3  Sneed,  20;    v.  Piper,  9  Barn.  &  C.  691;  4  Man.  & 
Bath  v.  Caton,  37  Mich.  199;  Gregory    B.  600;  Mackay  v.  Commercial  Bank 
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be  criminal  and  felonious.1    Thus  the  master  has  been 
held  liable  where  he  sends  his  servant  to  cut  timber  in  his 
wood,  without  taking  care  to  advise  him  as  to  its  bounda- 
ries, and  he  thereby  accidentally  fells  a  tree  on  the  land 
of  another;1  or  where  he  directs  his  servant  to  pile  rub- 
bish in  a  certain  place,  and  it  accidentally  slides  down 
against  his  neighbor's  wall;*  or  where  a  servant,  in  order 
to  move  his  master's  barge  to  a  dock,  removes  the  plain- 
tiff's therefrom,  and  so  injures  it.4    If  a  servant,  in  the 
ordinary  course  of  his  business,  obstruct  a  highway,  from 
which  a  traveler  receives  injury,  the  master  is  liable.* 
Where  a  railroad  company  employs  a  detective  to  arrest 
and  prosecute  persons  obstructing  its  track,  and  he  arrests 
an  innocent  person,  the  company  is  responsible.6    The 
master  is  liable  if  the  servant,  while  engaged  in  his  mas- 
ter's service  of  pursuing  a  criminal,  arrest  illegally  an- 
other  man,  supposing   him  to  be  the   fugitive,  though 
acting  in  disobedience  of  orders  in  further  pursuit.7 

Illustrations.— Laborers  in  the  employ  of  a  telephone  com- 
pany, in  erecting  the  line,  cut  trees  not  on  the  right  of  way,  in 
disobedience  of  the  company's  orders.  Held,  that  the  company 
was  not  liable:  Fairchild  v.  R.  R-  Co.,  60  Miss.  931;  45  Am. 
Rep.  427.  The  plaintiff  went  to  the  defendant's  store  in  New 
York  City  to  purchase  an  ulster  for  herself.  After  she  had 
examined  one  and  put  it  on  preparatory  to  its  purchase,  a  floor- 
walker in  the  employ  of  the  defendant  approached  and  told  her 
that  she  did  not  wish  to  purchase  the  ulster,  but  was  a  spy  from 
a  rival  establishment,  and  told  the  saleswoman  to  take  the 
cloak  from  the  plaintiff,  which  was  done.  Held,  that  this  con- 
stituted an  actual  assault,  and  that  the  defendants  were  liable 
for  it:  Geraty  v.  Stern,  30  Hun,  426.  The  defendant,  owner  of 
land  adjoining  the  plaintiff's  land,  employed  workmen  to  cut 

of  Brunswick,    L.   R.   6  P.   C.   394;  *  Page    v.    Defries,    7    Best    *   a 

Smith  v.  Webater,  23  Mich.  298;  Po-  137. 

tulm  v. .Saunders,  37  Minn.  517;  contra,  *  Harlow    «.    Hnmiston,     6    Cow. 

Bohngbroke  v.  Swindon  Local  Board,  189.         • 

•i  ?,Com-  *-  575.  •Evanavilie  etc  R.  R  Co.  «.  Me- 
an* a  °  d£n  v'  Newbrand,  52  Iowa,  59;  Kee,    99    Ind.    519;    50    Am.    Rep. 

,  2*     v-  Caton,  37  Mich.  199.  '  Harris  *.  Louisvffle  etc  R.  R.  Co., 

Gregory  v.  Piper,  9  Barn.  &  C.  691.     35  Fed.  Rep.  116. 
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trees  on  hie  own  land,  but  omitted  to  employ  competent  per- 
sons to  superintend  the  work,  or  properly  to  instruct  them,  so 
that  they  might  distinguish  his  boundaries.  Held,  that  de- 
fendant was  liable  for  trees  of  the  plaintiff  which  the  workmen 
ignorantly  cut  down  and  removed:  Carmen  v.  Mayor  etc.  of 
New  York,  14  Abb.  Pr.  301. 

§  294.  Who  are  Servants  within  Previous  Sections. — 
The  word  "servant"  in  this  connection  is  not  restricted 
to  domestic  servants;  it  includes  any  person  subject  to 
the  control  of  the  party  sought  to  be  charged;  the  test 
briefly  given  being,  Had  he  the  right  to  control  the  per- 
son's conduct,  and  to  discharge  him  from  his  employment 
for  disobedience  to  his  orders?1     Another  test  is  said  to 

1  Michael  v.  Stanton,  3  Hun,  462;  the  awning  were  unsuitable,  the  de- 
BlackweU  v.  Wiswall,  %\  Barb.  355;  fendants  might  have  directed  that  an- 
Pawlet  v.  R.  K.,  28  Vt.  297;  McGuire  other  mode  should  be  used.  In  short, 
v.  Grant,  25  N.  J.  L.  357;  67  Am.  if  the  work  was  in  any  respect  con- 
Dec  49;  Blake  v.  Ferris,  5  N.  T.  48;  ducted  in  a  careless  or  negligent  man- 
55  Am.  Dec.  304;  Quarman  v.  Burnett,  ner,  the  defendants  had  full  power  to 
6  Mees.  &  W.  509;  Wood  v.  Cobb,  13  change  the  manner  of  doing  it,  or  to 
Allen,  58;  Kimball  v.  Cushman,  103  stop  it,  and  to  discharge  the  person 
Mass.  194;  4  Am.  Rep.  528;  Corbin  v.  employed  from  their  service.  The 
Am.  Mills,  27  Conn.  2?74;  71  Am.  Dec.  mere  fact  that  the  work  was  done  by 
63.  In  Brackett  v.  Lubke,  4  Allen,  one  who  carried  on  a  separate  and  in- 
138,  81  Am.  Dec.  694,  in  holding  the  dependent  employment  does  not  ab- 
tenants  of  a  house  liable  to  damages  solve  the  defendants  from  liability. 
for  an  injury  to  a  pedestrian,  caused  If  such  were  the  rule,  a  party  would 
by  the  negligence  of  a  carpenter  em-  be  exempt  from  responsibility  even 
ployed  by  him  on  the  building,  the  for  the  negligent  acts  of  his  domestic 
court  say:  "The  defendants  are  lia-  servants,  such  as  his  cook,  coachman, 
ble  because  it  appears  that  the  negli-  or  gardener.  This  point  was  distinctly 
cent  act  which  caused  the  injury  was  adjudicated  in  Sadler  v.  Henlock,  4 
done  by  a  person  who  sustained  EH.  &  B.  570.  The  distinction  on 
towards  them  tho  relation  of  servant,  which  all  the  cases  turn  is  this:  If 
There  was  no  contract  to  do  a  certain  the  person  employed  to  do  the  work 
specified  job  or  piece  of  work  in  a  par-  carries  on  an  independent  employment, 
ticular  way  for  a  stipulated  sum.  It  and  acts  in  pursuance  of  a  contract 
is  the  ordinary  case  where  a  person  with  his  employer  by  which  he  has 
was  employed  to  perform  a  service  agreed  to  do  the  work  on  certain 
for  a  reasonable  compensation.  The  specified  terms,  in  a  particular  man- 
defendants  retained  the  power  of  con-  ner,  and  for  a  stipulated  sum,  then  the 
trolling  the  work.  They  might  have  employer  is  not  liable.  The  relation 
directed  both  the  time  and  manner  of  of  master  and  servant  does  not  subsist 
doing  it.  If  it  was  unsafe  to  make  between  the  parties,  but  only  that  of 
the  repairs  or  alterations  at  an  hour  contractor  ana  contractee.  The  power 
when  the  street  was  frequented  by  of  directing  and  controlling  the  work 
passers,  it  was  competent  for  the  is  parted  with  by  the  employer  and 
defendants  to  require  the  person  em-  given  to  the  contractor.  But,  on  the 
ployed  to  desist  from  work  until  this  other  hand,  if  work  is  done  under  a 
Ganger  ceased  or  was  diminished.  If  general  employment,  and  is  to  be  per- 
the  means  adopted  to  gain  access  to  formed  for  a  reasonable  compensation 
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be,  Was  the  employee  working  by  the  job,  or  at  wages  by 
the  day,  week,  or  month?    If  the  latter,  he  is  a  "servant," 
and  the  master  is  responsible  for  his  acts.1    Where  the 
hirer  of  a  team  with  a  driver  agrees  with  the  owner  that 
he  will  temporarily  famish  his  own  driver,  the  hirer 
is  bound  to  ordinary  care  toward  the  owner,  and  the 
driver  is  his  servant1    A  lessor  is  not  liable  to  a  servant 
of  the  lessee  for  an  injury  resulting  from  the  negligence 
of  the  latter,  unless  it  arose  from  some  unperformed  duty 
remaining  upon  the  lessor,  even  though  the  servant  was 
originally  the  servant  of  the  lessor,  was  ignorant  of  the 
lease,  and  supposed  himself  still  in  the  lessor's  employ.* 
Whether  a  teamster  through  whose  negligence  in  deliver- 
ing  coal  one  falls  into  a  coal-hole  and  is  injured  is,  in  an 
action  therefor,  to  be  considered  as  the  servant  of  the 
occupant  of  the  building,  depends  on  whether  such  occu- 
pant had  the  right  to  control  the  manner  of  delivery.* 
One  engaged  in  selling  and  delivering  wood  to  the  pro- 
prietor of  a  mill  at  so  much  per  cord  is  not  an  employee 
of  the  proprietor  so  as  to  put  him  in  the  situation  of  one 
who  takes  the  risk  upon  himself  of  negligence  in  those 
running  the  mill.*    A  contractor  for  a  job,  by  accepting 
and  paying  for  work  done  thereon  by  a  mechanic  without 
his  prior   order  or  authority,  does  not  render  himself 
liable  for  injuries  caused  to  a  third  person  by  a  negligent 
act  committed  by  the  mechanic  while  doing  the  work,  not 

^I^^I^1^I^ce*.tbecmPloyer  *"**«**  «-  Labke,  4  Allen,  138;  81 

?^^  i~t  4e*  **?*?»  he  stains  the  Am.  Dec  694.   See  Moore  r.  Sanborae, 

S;  ^..TT*1" °"  afe«*ig  «nd  coo-  2  Mich.  619;  59  Am.  Dec.  209;  City 

SdS^ft.S6  •***■"«*»€*  ere-  of  Tiffin  r.  McCormack,  34  Ohio  St 

eV^iVi-^!i0rof  ****•"»**  *****  63S;  32  Am.  Rep.  408.     Bat  it  has 

S££it!t     ^    *?!!:*  J"*6*"**  «  been  held  in  Con£ticut  that  this  test 

^  m  i^^L^^011  "  rec^*  i»notalw*yBdecudFe:Corbin».Amer. 

court.-    S^j^T^w^-"'1'1^1  by  tias  ican  MiUa»  &  <***-  ***l  71  Am.  Dec 


«53j        *  Wadsvcrth  *  Duke,  60  G*.  91. 
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a  part  or  result  of  the  work  itself,  e.  g.,  carelessly  letting 
fall  a  brick.1  The  relation  of  master  and  servant  does  not 
exist  between  a  contractor  in  a  penitentiary  and  a  con- 
vict; and  the  contractor  is  not  liable  to  a  third  person  for 
injuries  resulting  from  the  negligence  of  the  convict  in 
the  course  of  his  employment.1  A  fireman  in  the  city  in 
which  he  lives  has  no  such  relation  to  it  as  a  servant  as  to 
prevent  his  maintaining  an  action  to  recover  special  dam- 
ages occasioned  by  defects  in  a  highway  in  such  city,*  nor 
has  a  police  officer.4  The  inmates  of  a  county  hospital  are 
not  servants  of  the  superintendent,  and  he  is  not  respon- 
sible for  their  acts.9  A  gas  company  is  not  responsible 
for  injuries  sustained  in  consequence  of  the  carelessness, 
in  letting  on  gas,  of  a  person  who,  though  formerly  an 
agent  of  the  company,  is  no  longer  such,  but  is  permitted 
by  the  company  to  let  on  gas  when  a  consumer  requests 
it.e  A  party  who  avails  himself  of  the  use,  temporarily, 
of  the  services  of  a  servant  regularly  employed  by  another 
person  may  be  liable,  as  master,  for  the  acts  of  such  ser- 
vant during  the  temporary  service.7  Whether  the  relation 
of  master  and  servant  or  principal  and  agent  exists  be- 
tween defendants  jointly  prosecuted  for  a  tort,  is  a  question 
of  fact  for  the  jury.3 

Illustrations. — G.  and  S.  occasionally  exchanged  labor 
with  their  teams.  On  one  occasion  G.  sent  a  driver  with  a 
team  to  draw  some  material  for  S.  Held,  that  while  so  employed 
the  driver  was  the  servant  of  G.,  and  S.  was  not  liable  for  the 
negligence  of  such  driver:  Michael  v.  Stanton,  5  Thomp.  &  C. 
634;  3  Hun,  462.  A  storekeeper,  having  sold  merchandise, 
permitted  or  directed  the  purchaser's  servant  to  remove  it  by 
throwing  it  from  an  upper  window  into  the  street.  The  ser- 
vant did  this  carelessly,  and  injured  the  plaintiff.    Held,  that 

1  Coomes  v.  Houghton,  102  Mass.        *  Kimball  v.  Boston,  1  Allen,  417. 
211.  'Schrubbe    v.    Council,    69    Wis. 

9  Cunningham  v.  Bay  State  Shoe  and  476. 
Leather  Co.,  25  Han,  210;  Hartwig  v.        *  Flint  v.  Gloucester  Gaslight  Co.,  9 

Bay  State  Shoe  and  Leather  Co.,  43  Allen,  552. 
Hun,  425.  T  Wood  v.  Cobb,  13  Allen,  58. 

*  Palmer  v.  Portsmouth,  43  N.  H.        *  Banfield  v.  Whipple,  10  Allen,  27; 

265.  87  Am.  Deo.  618. 
Vol.  L— 83 
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the  storekeeper  was  not  liable:  McCuUougk  y.  Shoneman,  105 
Pa.  St.  169;  51  Am.  Rep.  194.  The  owners  of  a  foundry  for 
years  had  given  the  ashes  to  their  engineer  in  consideration  of 
his  removing  them  after  working  hours.  The  engineer  de- 
posited them,  to  the  knowledge  of  his  employers,  on  an  unin- 
closed  lot  opposite  the  foundry,  owned  by  third  persons,  whose 
permission  he  had  obtained,  and  sold  the  ashes  to  third  per- 
sons, and  to  the  defendants.  A  young  child,  running  across 
that  let,  fell  into  a  quantity  of  the  hot  ashes,  and  was  burned. 
Held,  that  the  owners  of  the  foundry  were  not  liable  therefor: 
Burke  v.  Shaw,  59  Miss.  443;  42  Am.  Rep.  370.  A  and  B  were 
partners.  A  owned  individually  a  horse  and  carriage,  which  he 
sent  with  his  own  servant  to  the  station  to  meet  B  and  bring 
him  to  the  store.  While  going  to  the  store  with  B,  the  servant 
recklessly  ran  against  C  and  injured  him.  Held,  that  the  ser- 
vant was  not  the  servant  of  B,  and  that  B  was  not  liable:  Muse 
v.  Stern,  82  Va.  33;  3  Am.  St.  Rep.  77.  In  an  action  against 
A  for  the  negligence  of  B,  it  having  been  shown  that  A  was 
working  under  a  contract  to  haul  sand  at  so  much  a  load  from 
B's  lot,  held,  that  to  determine  whether  the  relation  of  master 
and  servant  existed  between  A  and  B,  a  witness  might  be  asked 
by  whose  orders  A  quit  drawing  sand  from  another  lot  of  B, 
and  whether  B  could  have  directed  A  to  stop  hauling  from  the 
lot  in  question:  Fink  v.  Missouri  Furnace  Co.,  10  Mo.  App.  61. 
Defendant  was  the  owner  of  a  certain  building,  and  after  it  was 
burned  he  allowed  certain  persons  to  enter  on  the  premises  for 
the  purpose  of  removing  the  debris,  which  they  did  so  unskill- 
fully  that  they  knocked  down  the  walls  of  the  house  onto 
plaintiff's  premises.  Held,  to  show  the  relation  of  master  and 
servant,  making  defendant  liable:  Dillon  v.  Hunt,  82  Mo.  150. 
V.  was  a  passenger  on  a  street-car,  drawn  by  horse-power,  and 
on  its  arrival  at  a  point  of  intersection  with  a  steam  railroad, 
the  crossing  was  occupied  by  a  train  of  cars  belonging  to  the 
latter  company,  and  the  horse-car  stopped  to  wait  the  passage 
of  the  train.  After  the  train  had  crossed  the  street,  the  flag- 
man of  the  steam  railroad  company  signaled  the  driver  of  the 
car  to  go  forward,  and  he  did  so,  and  at  the  same  time  the 
train  backed  and  struck  the  car  before  it  had  quite  cro66ed 
the  track,  injuring  V.  Held,  in  an  action  against  the  horse-rail- 
aroad  company,  that  the  fact  that  the  driver  of  the  horse-car  had 
been  directed  by  his  superior  to  obey  the  signals  of  the  flagman, 
And  did  so  obey  them,  did  not  convert  the  flagman  into  an 
agent  of  the  horse-railroad  company:  Chicago  etc.  R.  R.  Co.  v. 
Volk,  45  111.  175.  A  bought  a  heavy  article  of  B,  at  his  store, 
and  sent  a  porter  to  get  it,  and  the  porter,  by  permission  of  B, 
using  his  tackle  and  fall,  through  negligence  suffered  the  article 
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to  fall,  by  which  C  was  injured.  Held,  that  the  porter  acted  as 
the  servant  of  A,  and  that  B  was  not  answeraole:  Stevens  v. 
Armstrong,  6  N.  Y.  435.  A  contractor,  engaged  in  repairing  a 
bridge  upon  a  railroad  for  the  company,  employs  men  to  work 
thereon  by  the  day.  Held,  that  the  latter  are  the  servants  of 
the  contractor,  and  not  of  the  company;  and  between  them  and 
the  company  there  is  no  privity  whatever:  Young  v.  Railroad 
Co.,  30  Barb.  229.  A  public  licensed  drayman  was  employed 
to  haul  a  quantity  of  salt  from  a  warehouse,  and  deliver  at  the 
store  of  the  employer  at  so  much  per  barrel,  and  while  in  the 
act  of  delivering  the  salt,  one  of  the  barrels,  through  the  care- 
lessness of  the  drayman,  rolled  against  and  injured  a  person 
passing  on  the  sidewalk.  Held,  that  the  employer  was  not  lia- 
ble for  the  injury:  De  Forrest  v.  Wright,  2  Mich.  368.  A  railroad 
company  undertook  to  remove  a  cargo  of  coal  from  a  vessel  to 
its  freight-cars,  and  having  had  some  difficulty  with  the  gang 
of  shovelers,  who  were  on  a  strike,  made  an  arrangement  with 
its  weigh-master  to  allow  him  a  certain  sum  per  ton  for  shovel- 
ing and  dumping  the  coal,  and  that  he  should  employ  the 
shovelers,  and  if  he  could  employ  them  for  less  than  the  sum 
allowed  him,  the  difference  should  be  his  perquisite,  indepen- 
dent of  his  regular  wages  as  weigh-master.  The  weigh-master 
then  hired  a  gang  of  shovelers,  made  his  returns  weekly  to 
the  company  of  the  number  of  tons  shoveled,  received  the 
amount  allowed  him,  and  paid  the  shovelers.  The  regular  pay- 
rolls of  the  employees  of  the  company,  including  the  weigh- 
master,  did  not  embrace  the  shovelers.  Held,  that  the  shovelers 
were  not  the  servants  of  the  company:  Burke  v.  Railroad  Co., 
34  Conn.  474. 

§  295.  Master  not  Liable  for  Acts  of  Independent  Con- 
tractor.— Where  a  person  contracts  with  another  exercis- 
ing an  independent  employment  to  do  a  work  for  him,  ac- 
cording to  the  contractor's  own  methods,  and  not  subject 
to  his  control  or  orders  except  as  to  the  results  to  be  ob- 
tained, the  former  is  not  liable  for  the  wrongful  acts  of 
such  contractor  or  his  servants.1     So  a  contractor  is  not 

1  Hilliard   v.  Richardson,  3  Gray,  Barry  v.  St.  Louis,  17  Mo.  121;  Bos- 

349;    63  Am.   Dec.   743;   Harkins  v.  well  v.  Laird,  8  Cal.  469;  68  Am.  Dec. 

Standard  Sugar  Co,   122  Mass.  400;  345;    Fan  joy  v.  Seales,  29  Cal.  243; 

Forsyth  v.   Hooper,   11    Allen,   419;  Du  Pratt  v.  lick,  38  Cal.  631;  Schuler 

Lurtonv.  Smith,  8  Gray,  147;  Coonies  v.  Hudson  R.  R.  Co.,  38  Barb.  653; 

v.    Houghton,    102  Mass.   211;   Mor-  Blake  v.  Ferris,  5  N.  Y.  48;  55  Am. 

gan  v.  Bowman,  22  Mo.  538;  Clark  Dec.  304;    Detroit  v.  Corey,  9  Mich. 

v.  Hannibal  R.  R.  Co.,  36  Mo.  202;  165;  80  Am.  Dec.  78;  Darmstaetter  v. 
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liable  for  the  wrongs  of  an  independent  subcontractor;1 
nor  the  subcontractor  for  the  acts  of  his  subcontractor, 
and  so  on.1  If  a  person  hires  a  wagon  or  carriage,  horses 
and  driver,  to  another,  the  former  is  alone  liable  for  the 
negligence  of  the  driver  which  injures  a  third  person/  or 
which  damages  the  vehicle.4  One  who  contracts  with  a 
furnace  company  to  dig  sand  on  its  land  and  draw  it  to 
its  furnace  at  a  fixed  price  per  load,  there  being  no  pro- 
visions as  to  the  manner  of  the  performance  of  the  work, 
is  not  a  servant  for  whose  negligence  the  company  is 
liable.*    The  lessee  of  land  is  not  the  servant  of  his  les- 

Moynahaii,  27  Mich.   188;    Allen  *  King  v.  New  York  etc,  R  R.  Co.,  66 

WiUard,  57  Pa.  St  374;  Erie  r.  Canl-  N.  ¥.  182;  23  Am.  Rep.  37;  Pierpomt 

kins,  85  Pa.  St  247;  Panlet  v.  Rat-  r.  Loreless,  72  N.  Y.  211;  Linton  *. 

land  R.  R.  Co.,  28  Vt  297;  Robinson  Smith,  8  Gray,  147;  Eaton  r.  Railroad 

r.   Webb,    11   Bosh,  464;    Kellogg  v.  Co.,  59  Me.   520;   8   Am.  Rep.  430; 

Payne,   21    Iowa,   575;    Callahan    v.  Coff  r.  Railroad  Co.,  35  N.  J.  L.  17; 

Burlington  etc.  R.  R  Co.,  23  Iowa,  10  Am.  Rep.  205;  McGnire  r.  Grant, 

562;  Wood  r.  School  District,  44  Iowa,  25  N.  J.   L   356;    67   Am.  Dec   50; 

27;  Kansas  etc  R  R  Co.  v.  Fitzsim-  Mnlcahy  v.   Dock  Co.,    8  Ifedy;   S3; 

mona,   18  Kan.  34;  Schewickhardt  v.  Lancaster  etc    Improvement    Co.   c 

V^018»  2  Mo-  APP-  W18  Harrison  Rhoads,  116  Pa.  St  377;  2  Am.  St 

r^Collins,  86  Pa.  St.  153;  27  Am.  Rep.  Rep.  608;  Mayor  r.  McCany,  84  Ala. 

699;   Cincinnati  v.  Stone,  5  Ohio  St  469;  Brown  r.  McLeash,  71  Iowa,  381. 

38;  Clark  r.  Fry,  8  Ohio  St  358;  72  "If  the  person  employed  to  do  the 

mtii9:«390;  ^PP61,1*  v-  Ramsden,  work  carries  on  an  independent  em- 

?n  Vi*  ^£;  iScamm<>n  v-  Chicago,  25  ployment,  and  acts  in  pursuance  of  a 

11L  424;  ,9  Am.  Dec  334;  West  r.  St  contract  with  his  employer,  by  which 

Lonis  ete.   R.   R.   Co.,   63    DL   545;  he  has  agreed  to  do  the  work  on  cex- 

£raine  State  Co.  ».  Dorg,  70  DL  52;  tain  specified  terms,  in  a  particular 

Hale  r.  Johnson,  80  DL  185;  Conners  manneVand  for  a  stipulated  price, 

v.  Hennessey,  112 1  Mass.  96;  Wright  then  the  employer  is  not  liable,     The 

SJrio^S^u52  X  H-  120;  13  Am-  "I**™  of  faster  and  servant  does 

£*£'  lZl  t  *ck  »  hew  York»  8  N-  Y-  not  «**»**  between  the  parties,  hut 

on!  ri^rr  £  Pltt8^irgl>,  46  Pa.  St  only    that    of    contractor    and    coo- 

51  Pa.  ^  1-  Peiinsylvania  R.  R.  Co.,  tractee  ":  Rigelow,  C.  J.,  in  Brackett 

79  Pa  It  <&  ^ V'  *&S&**1  City,  „.  Lnbke,  4Allen^  138;  81  Am.  Dec 

St  \wSuS}  Wr*rZv-  Evmn8»  *>  p*»  694.     But  see  Stone  v.  Cheshire  R  R 

296-  rw?  y  £  r*  thomaa»   13  H<™.  Co.,    19   N.   HL   427;    51    Am.  Dec 

How  £  IzZ^^J'  B™>kly*>  28        i  Cuff  v.  Newark  Co.,  35  N.  J.  L. 

ISwee^'  StFEXrtSF  ^  °°-     Me«~^  64  N.  £  138;  5  Daly.  445; 
BnyvQ  e^K!  **%?*&  &  *&*&    Holt  *  ™*»*J.  51  Ala.  569.   ' 

Bosw.  5l£P9  Roiw  ^P°J-  Ha^  7        '  Q^man  v.  Bnrnett,  6  Mean,  &  W. 
aonr,  4BoW  1^'iSi' P°5ier^Se7-    *»5  Crockett  tr.  Calvert,  8  Ind.  127. 
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sor;  *  nor  the  vendee  in  possession  the  servant  of  the  ven- 
dor;1 so,  also,  the  receiver  of  a  corporation  is  not  its  servant 
within  this  rule.8  So  as  between  the  owner  and  charterer 
of  a  vessel,  the  owner  is  liable  for  the  acts  of  the  crew  if 
he  provides  them  and  controls  them;4  the  charterer  is 
liable  if  the  whole  matter  is  given  into  his  control  for  a 
certain  term.5  A  ship-owner  is  not  liable  for  an  injury  to 
his  employee  by  the  negligence  of  a  stevedore  in  loading 
the  vessel.6  A  licensed  pilot  voluntarily  employed  by  the 
owner  of  a  vessel  is  his  servant,  for  whose  acts  he  is  re- 
sponsible.7 And  where  it  is  compulsory  by  law  for  the 
master  to  take  a  particular  pilot,  his  acts  are  not  the  acts 
of  the  owner  or  of  the  master.8 

Illustrations. — Master  Held  not  Liable. — The  plaintiff 
was  injured  by  the  negligent  driving  of  the  defendant's  team 
by  the  defendant's  driver,  both  team  and  driver  being  hired  by 
a  third  person,  who  had  requested  the  services  of  that  particu- 
lar driver.  Held,  that  the  defendant  was  not  liable:  Joslin  v. 
Grand  Rapids  Ice  Co.,  50  Mich.  516;  45  Am.  Rep.  54.  The  de- 
fendant contracted  to  have  T.  cut  timber  from  defendant's  land 
at  a  specified  price  per  foot,  and  deliver  it  at  the  mouth  of  a 
certain  river,  using  the  defendant's  dams  in  the  driving  of  the 
logs,  if  he  chose.  T.  used  the  defendant's  dam  in  the  business 
in  an  unreasonable  manner,  to  the  plaintiff's  injury,  but  the 
defendant  had  nothing  to  do  with  the  cutting,  hauling,  or  driv- 
ing of  the  logs.  Heldy  that  the  defendant  was  not  liable:  Carter 
v.  Berlin  Mills,  58  N.  H.  52;  42  Am.  Rep.  572.  The  defendant, 
owning  a  saw-mill,  employed  master  machinists  to  repair  the 
water-wheel,  and  the  machinists  sent  the  plaintiff  with  others 
to  do  the  work.    It  was  understood  between  the  workmen  and 

1  Fiske  v.   Manufacturing    Co.,   14  •  Rankin  v.  Trans.  Co.,  73  Ga.  229; 

Pick.  491;  Blackwell  v.  Wiswall,  24  54  Am.  Rep.  874. 

Barb.  355;  14  How.  Pr.  257;  Norton  7  Yates  v.  Brown,  8  Pick.  23;  Shaw 

v.  Wiswall,  26  Barb.  618;    14  How.  v.  Reed,  9  Watts  &  S.  72;  Bussy  v. 

Pr.  42.  Donaldson,  4  Dall.  206;  The  Killar- 

»  Earle  v.  Hall,  2  Met.  353.  ney,  1  Lush.  427;  Neptune  the  Sec- 

*  Ohio  etc.  R.  R.  Co.  v.  Davis,  23  ond,  1  Dod.  467. 

Ind.  553;  85  Am.  Dec.  477.  8  Snellr.  Rich,  1  Johns.  305;  Bennet 

4  Annett   v.   Foster,    1    Daly,   502;  v.  Moita,  7  Taunt.  258;  The  Annapo- 

Fentonv.  Dublin  Steam  Packet  Co.,  1  lis,  1  Lush.  295;  The  Maria,  1  Wra. 

Perry  &  D.  103;  8  Ad.  &  E.  835;  Dal-  Rob.  106;  General  Steam  Navigation 

yell  v.  Tyrer,  £1.  B.  ft  E.  906.  Co.  v.  British  Navigation  Co.,  L.  R.  3 

*  Abbott  on  Shipping,  sec.  55;  Korah  Ex.  330. 
v.  Ottowa,  32  111.  121;  83  Am.  Dec.  255. 
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the  defendant  that  the  mill  should  be  run  when  they  were  not 
working  on  the  wheel.  While  they  were  so  at  work,  the  de- 
fendant's engineer  negligently  started  the  wheel,  injuring  the 
plaintiff!  Held,  that  defendant  was  not  liable:  Ewan  v.  Lip- 
pincott,  47  X.  J.  L.  192;  54  Am.  Rep.  148.  When  the  plaintiff 
was  driving  on  a  highway,  his  horse  became  frightened  at  a 
steam-shovel  in  use  on  the  defendant's  lands  near  the  road,  and 
ran  away,  and  the  plaintiff  was  hurt.  The  shovel  was  operated 
and  controlled  by  an  independent  contractor,  although  the 
defendant  contemplated  its  use  when  the  contract  was  made. 
Held,  that  the  defendant  was  not  liable:  Bailey  v.  Railroad 
Co.,  57  Vt  252;  52  Am.  Rep.  129.  An  owner  of  land  contracts 
with  a  person  to  clear  it  In  doing  so  the  contractor  starts  a 
fire,  which  communicates  to  adjoining  land.  Held,  that  the  em- 
ployer is  not  responsible:  Ferguson  v.  HubbeU,  97  N.  Y.  507;  49 
Am.  Rep.  544.  A  ship  was  chartered  to  the  commissioners  of 
the  royal  navy  as  an  armed  vessel,  and  navigated  by  a  master 
and  sailors  provided  by  the  owner.  Held,  that  he  was  liable  for 
damage  done  to  another  vessel  by  the  misconduct  of  6uch  crew, 
although  a  commander  of  the  royal  navy  and  a  king's  pilot  were 
on  board:  Fletcher  v.  Braddick,  2  Bos.  &  P.  N.  R.  182.  The 
plaintiff  was  injured  by  the  carelessness  of  men  occupied  in 
repairing  the  roof  of  defendant's  building.  The  men  were 
employees,  and  under  the  orders  of  one  who  carried  on  the  busi- 
ness of  slating  roofs,  and  who  was  engaged  by  the  defendant  to 
do  the  job  in  question*  Held,  that  the  slater  carried  on  an  in- 
dependent employment,  and  the  defendant  was  not  liable:  Mc- 
Carthy v.  Second  Parish  of  Portland,  71  Me.  318;  36  Am.  Rep. 
320.  One  of  the  defendants,  a  painter,  contracted  to  paint  the 
interior  of  a  dome,  and  having  no  knowledge  of  building  scaf- 
folds, contracted  with  the  other  defendant  an  experienced 
scaffold-builder,  to  erect  a  first-rate  scaffold  therefor.  The 
builder  defectively  constructed  the  scaffold,  and  it  gave  way 
and  caused  the  death  of  the  plaintiff's  intestate,  who  was  at 
work  upon  it  in  the  master  painter's  employ.  It  did  not  appear 
that  the  master  knew  or  had  reason  to  know  of  the  defect. 
Held,  that  the  master  was  not  liable,  but  that  the  builder  was: 
Devlin  v.  Smith,  89  N.  Y.  470;  42  Am.  Rep.  311.  A  being  noti- 
fied by  the  authorities  of  the  city  to  take  down  his  house,  or  to 
make  it  safe,  thereupon  entered  into  a  verbal  contract  with  B, 
whereby  B  agreed  "to  take  the  building  down."  In  doing  so, 
n  ?%  i? ently  weakened  a  party-wall,  and  caused  the  house  of 

in  t  >     dd>  that  A  was  not  liable  to  C:  Earl  v-  Beadleston, 

iu  Jones  AS.  294.     A  town  contracted  with  a  person  to  clear 

fnr  rt!i    p  ,  8urro^ding  a  pond,  which  it  had  purchased 

ior  tne  purpose  of  supplying  its  inhabitants  with  water.     In  bo  j 
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doing  he  negligently  set  fire  to  the  timber  and  fences  of  an  ad- 
jacent owner.     Held,  that  the  town  was  not  liable:   Wright  v. 
Holbrooh  52  N.  H.  120;  13  Am.  Rep.  12.    A  well-borer  con- 
tracted with  a  school  district  to  bore  a  well  in  the  school-bouse 
yard.     He  left  his  machine  unguarded,  whereby  one  of  the 
school  children  was  injured.    Held,  that  the  school  district  was 
not  liable:   Wood  v.  Independent  School  District,  44  Iowa,  27.     A 
enters  into  a  contract  to  protect  B's  farm  from  fire,  and,  in  carry- 
ing it  out,  sets  fire  to  the  field  of  C.    Held,  that  A,  and  not  B,  must 
pay  damages  to  C:  Kellogg  v.  Payne,  21  Iowa,  575.     A,  the  pro- 
prietor of  a  pinery,  contracted  with  B  that  B  should  cut  all  the 
logs  A  had  on  certain  land,  and  deliver  them  to  A  at  a  place 
named,  A  to  have  no  part  in  the  running  of  the  logs  until  they 
reached  the  place  named,  and  not  to  render  B  any  assistance 
in  the  prosecution  of  the  work,  pecuniary  or  otherwise.     Held, 
that  B  was  not  the  servant  of  A,  and  A  was  not  liable  for  B's 
negligence  in  obstructing  the  navigation:  Moore  v.  Sanborne, 
2  Mich.  519;  59  Am.  Dec.  209.     A  employed  B  to  construct  a 
drain  in  a  public  highway;  B  employed  C  to  fill  in  the  earth 
over  the  brick-work,  and  to  carry  away  the  surplus.     C,  in 
performing  his  work,  left  the  earth  raised  so  much  above  the 
level  of  the  road  that  D,  driving  in  the  dark,  was  thereby 
upset  and  injured.    A  was  held  not  responsible  for  the  neg- 
ligence of  C:   Peachey  v.  Rowland,  13  Com.  B.  182.     D.  and 
M.  had  an  absolute  contract  with  a  railroad  company  to  draw 
their  cars,  furnishing  the  horses  and  drivers,  and  assuming 
the  entire  control.    Held,  that  the  company  was  not  liable  for 
injury  arising  from  the  negligence  of  D.  and  M.'s  employees 
in  this  work:   Schvlar  v.   Railroad   Co.,  38   Barb.  653.     The 
defendant,  who  was  an  undertaker,  was  employed  by  a  third 
person   to  superintend  a  funeral,  it  being  arranged   that  he 
should  furnish  carriages  for  various  persons,  among  whom  was 
the  plaintiff,  who  were  to  attend  the  funeral.     While  returning 
from  the  funeral,  the  driver  of  the  plaintiff's  carriage  stopped  at 
and  entered  a  hotel,  leaving  his  horses,  which  ran  away  and 
injured  the  plaintiff.     There  was  evidence  that  the  driver  had 
entered  the  hotel  at  the  invitation  of  defendant.    The  carriage 
and  horses  were  owned  by  the  driver.    Held,  that  the  defend- 
ant was  not  liable  for  the  injury:   Boniface  v.  Relyea,  6  Robt. 
397;  5  Abb.  Pr.,  N.  S.,  259.    The  owner  of  a  building  employed 
a  plumber  to  repair  the  water-pipes  in  his  own  way.    Held,  not 
liable  for  an  injury  produced  to  a  third  person  by  his  negligence 
in  that  work:  Bennett  v.  Truebody,  66  Cal.  509;  56  Am.  Rep.  117. 
A  was  employed  to  paint  a  church,  and  he  gave  to  B  a  contract 
for  frescoing.     A  lent  B  two  competent  men,  who  were  sent  up 
to  place  the  planks,  etc.     A  painter  employed  by  B  sustained 
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injury  from  the  breaking  of  one  of  these  planks.  The  planks 
were  furnished  by  the  church.  The  painter  who  was  injured 
sued  A  on  the  ground  that  the  men  sent  to  do  B's  work  should 
have  detected  the  imperfection  in  the  plank.  Held,  that  the 
action  could  not  be  maintained:  Ditberner  v.  Sogers,  66  How. 
Pr.  35;  13  Abb.  N.  C.  436.  Plaintiff  was  injured  by  a  falling 
fence  built  by  a  contractor  whom  defendant  had  employed  to 
construct  a  vault  for  a  new  building  to  be  erected.  Held,  that 
defendant  was  not  liable:  Martin  y.  Tribune  Ass'n,  30  Hun,  391. 
B  agreed,  for  a  specified  sum,  to  dig  a  ditch  and  lay  a  pipe  for 
A,  A  to  furnish  pipe  and  boxing,  but  to  have  no  further  connec- 
tion with  the  work.  Held,  that  B  was  an  independent  con- 
tractor, for  whose  negligence  in  leaving  the  ditch  unprotected, 
whereby  C  sustained  injury,  A  was  not  responsible:  Smith  v. 
Simmons,  103  Pa.  St.  32;  49  Am.  Rep.  113.  A  was  employed  to 
paint  a  building,  and  not  being  able  himself  to  build  a  scaffold, 
employed  a  skillful  and  competent  person  to  build  it.  It  broke, 
and  one  of  A's  workmen  was  injured.  Held,  that  A  was  not 
liable:  Devlin  v.  Smith,  25  Hun,  206.  A  canal-boat  came  to 
the  dock  of  A,  who  was  bound  to  unload  her.  He  employed 
shovelers,  who,  at  the  request  of  the  captain  of  the  boat,  and  for 
the  convenience  of  all,  moved  a  scow,  to  her  injury.  Held,  that 
A  was  not  liable:  Morrell  v.  Rheinfrank,  24  Fed.  Rep.  94.  A 
railway  company  contracted  with  certain  parties  to  construct 
its  road  and  its  appurtenances.  The  contractors  hired  the 
plaintiff  to  work  upon  a  freight-house  they  were  building  for 
the  company.  A  poisonous  mixture,  in  which  corrosive  subli- 
mate was  an  ingredient,  was  applied  to  the  timber  to  prevent 
decay.  The  plaintiff  was  injured  by  breathing  the  exhalations 
of  this  substance,  and  by  handling  the  timber  to  which  it  had 
been  applied.  Held,  that  the  railway  company  was  not  liable 
to  the  plaintiff  for  the  injury  he  received,  but  that  the  contrac- 
tors were  solely  responsible,  and  were  not  in  this  respect  the 
servants  of  the  company:  West  v.  St.  Louis  etc.  R.  R.  Co.,  63  HL 
545.  A  railway  company  employs  a  contractor  to  build  its 
road,  and  agrees  to  furnish  the  motive  power  and  operate  the 
construction  trains,  the  contractor  to  handle  all  material,  and 
build  a  certain  number  of  miles  per  month.  Held,  that  the 
company's  engineer  on  a  construction  train  is  not  under  the 
control  of  the  company,  but  under  that  of  the  contractor,  and 
the  company  is  not  liable  for  injuries  caused  by  negligence  of 
the  engineer  in  too  rapidly  operating  the  train:  Miller  v.  Min- 
nesota etc.  R'y  Co.,  Iowa,  1888. 

Illustrations  Continued. — Master  Held  Liable. — The 
defendant's  horse  kicked  a  loose  shoe  through  the  plaintiff's 
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window-glass.  The  horse  was  being  driven  by  a  person  paid 
by  the  defendant,  and  by  the  latter  let  with  a  wagon  by  the 
day  to  a  city  in  the  work  of  paving  streets.  It  was  under  the 
sole  management  of  that  person,  whose  duty  it  was  to  keep  it 
properly  shod.  Held,  that  the  driver  was  at  the  time  the  ser- 
vant of  the  defendant,  and  the  defendant  was  liable  for  the  in- 
jury: Huff  v.  Ford,  126  Mass.  24;  30  Am.  Rep.  645.  A  railroad 
company  let  certain  work  to  a  contractor,  furnishing  him  a  con- 
struction train,  with  an  engineer  to  run  it.  Except  in  respect 
to  speed  and  side-tracking  for  other  trains,  the  train  was  under 
the  control  of  the  contractor.  The  company  was  bound  to  dis- 
charge the  engineer  on  the  contractor's  complaint;  otherwise, 
the  company  controlled  him;  and  it  paid  his  wages,  but  de- 
ducted them  from  the  amount  due  the  contractor.  Held,  that 
the  engineer  was  the  servant  of  the  company:  New  Orleans  etc. 
R.  R.  Co.  v.  Norwood,  62  Miss.  565;  52  Am.  Rep.  191.  The 
owner  of  cars  used  by  the  railroad  company  agreed  to  clean 
them.  His  employee,  while  crossing  the  track  in  the  discharge 
of  his  duty,  was  injured  by  a  car  negligently  and  suddenly  set 
in  motion  by  employees  of  the  railroad  company.  Held,  that 
the  employee  had  a  right  of  action  against  the  railroad  com- 
pany: Harold  v.  New  York  Central  etc.  R.  R.  Co.,  13  Daly,  89; 
Young  v.  New  York  Central  etc.  R.  R.  Co.,  13  Daly,  294.  A  rail- 
road furnished  platform  cars  to  shippers  of  lumber,  allowing 
shippers  to  furnish  stakes  or  standards  to  set  in  the  iron  sockets 
and  support  the  lumber.  A  stake  so  furnished  broke,  precipi- 
tating a  brakeman,  on  the  lumber,  to  the  ground.  Held,  that 
the  brakeman  had  an  action  against  the  railroad:  Bushbyv.New 
York,  Lake  Erie  etc.  R.  R.  Co.,  107  N.  Y.  374.  An  employee  of 
a  railroad  permitted  an  incompetent  engineer  to  take  charge  of 
a  train,  and  an  accident  ensued.  Held,  that  the  company  was 
liable  to  a  passenger  injured:  Lakin  v.  R.  R.  Co.,  15  Or.  220. 

§296.  Exceptions— Where  Work  is  a  Nuisance  or 
Dangerous  per  8e. — An  exception  to  this  rule  exists 
where  the  work  is  wrongful  per  se,  and  must  result  in  a 
nuisance.  Here  the  original  employer  will  be  liable  for 
any  injury  done  to  third  persons,  although  the  work  is 
employed  by  an  independent  contractor,  employing  his 
own  servants.1    If  ojie  employs  a  contractor  to  enter  upon 

1  Ellis  v.  Sheffeld  Gas  Co.,  2  EL  ft  Robbing  2  Black,  418;  Cuff  t>.  New- 

B.  766;  Keegan  v.  Western  R.  R.  Co.,  ark  R.  R.  Co.,  35  N.  J.  L.  17;  10 

8  N.  T.  175;  59  Am.  Dec.  476;  Lock-  Am.  Rep.  205;  Kellogg  v.  Payne,  21 

wood  v.  New  York,  2  Hilt.  66;  Water  Iowa,  578;  Hundhausen  v.  Bond,  36 

Co.  v.  Ware,  16  Wall.  566;  Chicago  v.  Wis.  29;  Clark  v.  Fry,  8  Ohio  St.  358$ 
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land  and  do  certain  work,  and  it  turns  out  that  the  entry 
is  a  trespass,  the  employer  is  liable  for  a  trespass  thus 
committed  by  a  subcontractor.1  One  who  employs  an- 
other to  fill  his  ice-house  by  the  cord,  and  obtains  license 
from  the  municipal  authorities  to  encumber  the  street 
for  that  purpose,  cannot  shield  himself  from  liability  for 
injuries  caused  by  unlawfully  obstructing  the  street  with 
blocks  and  fragments  of  the  ice,  under  an  objection  that 
his  employee  was  a  contractor  and  alone  liable.2  So,  too, 
where  the  work  is  per  ee  dangerous  to  others,  the  pro- 
prietor is  required  to  foresee  such  dangers  and  provide 
against  them.3  So,  where  the  injury  is  caused  by  defective 
construction  which  was  inherent  in  the  original  plan  of 
the  employer.4  He  cannot  relieve  himself  from  liability 
to  third  persons  by  any  contract  he  may  make  with  the 
contractor.6 

Illustrations.  —  A,  a  proprietor,  employed  B,  a  contractor, 
to  tear  down  and  rebuild  his  house,  committing  the  entire 
work  to  B,  who  assumed  the  risk  of  supporting  the  adjacent 
house  of  C,  which  was  entitled  to  support  from  the  house  of  A. 
The  house  of  C  was  injured,  through  the  negligence  of  B  in 
failing  properly  to  support  it.  A  was  held  answerable  in  dam- 
ages to  C :  Bower  v.  Peate,  K  R.  1 Q.  B.  Div.  321 ;  Brown  v.  Werner, 
40  Md.  15.  Defendant  employed  B,  who  was  engaged  in  "the 
roofing  and  cornice  business,"  to  repair  the  cornice  of  his  hotel, 
in  the  city  of  New  York.  No  price  or  plan  was  specified;  and 
the  mode  of  repair  and  the  means  to  be  employed  were  left  en- 
tirely to  the  judgment  of  B.  The  employees  of  B  suspended  a 
ladder  from  the  roof,  upon  which  planks  were  placed  to  serve 
as  a  scaffold.     A  heavy  wind  caused  one  of  the  planks  to  fall, 

72  Am.  Dec.  590;  Carman  v.  Steuben-  1  Leber  v.  Minneapolis  and  North- 

vffle,   4  Ohio  St   399;   TreadweU  t>.  western  R'y  Co.,  29  Minn.  256. 

New  York,    1    Daly,    128;   Creed  v.  » Darmstaetter    *     Moynahan,    27 

Hartmann,  29  N.  Y.  591 ;  86  Am.  Dec.  Mich.  188. 

341;  Lowell  v.  Boston  etc.  R.  R.  Co.,  «  Bobbins  v.  Chicago,  4  WalL  657; 

c*  *     2K34  Am-  Dec-  ^  Deford  Chicago  v.  Bobbins,  2  Black,  418. 

v. r  State,  30  Md.  179;  City  of  Tiffin  t>.  *  BosweU  v.  Laird,  8  CaL  469;  68 

McCormack,  34  Ohio  St.  638;  32  Am.  Am.   Dec   345;    Lancaster    r.   Conn. 

Kep.  408.     One  who  employs  a  con-  Mut  Ins.  Co.,  92  Mo.  460;  1  Am.  St 

•Mr       ^  unlaw*ul  act  ia  re-  Rep.  739. 

!Rr       ^  damage  arising  from  6  Ellis  v.  Gas  Co.,  2  El.  &  B.  770; 

worU  fft?6?*  na*mSp  **  Whi^  the  °annan  v.  Steubenville,  4  Ohio  St 

^  k  T.perfoi:Sed;  Co**"™  *.  Mor-    399. 
gan,  5  Duer,  495. 
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and  it  struck  and  injured  the  plaintiff,  who  was  passing.  De- 
fendant was  not  in  the  city  during  the  repairs,  and  had  no 
knowledge  of  the  manner  in  which  they  were  being  done.  The 
building  was  separated  from  the  sidewalk  by  an  area  fifteen 
feet  wide.  Held,  that  the  scaffold  was  not  a  nuisance,  and  the 
defendant  was  not  liable:  Hexamer  v.  Webb,  101  N.  Y.  377;  54 
Am.  Rep.  703. 

§  297.  Where  Duty  is  Imposed  by  Contract. — So,  also, 
where  a  person  contracts  to  do  a  certain  thing,  he  cannot 
evade  liability  by  giving  over  to  another  the  work  he  has 
agreed  to  perform.1  Thus  where  a  mining  company  con- 
tracts for  the  removal  of  ore,  but  assumes  the  duty  of 
making  arrangements  to  protect  the  workmen,  it  is  liable 
to  the  contractor's  employees  for  injury  in  conseauence 
of  neglect  of  that  duty.2 

Illustrations. — A  company  undertook  to  lay  water-works 
in  a  city,  agreeing  with  the  municipality  that  it  would  "protect 
all  persons  against  damages  by  reason  of  excavations  made  by 
them  in  laying  pipes,  and  to  be  responsible  for  all  damages 
which  might  occur  by  reason  of  the  neglect  of  their  employees 
in  the  premises."  The  company  let  out  the  work  to  a  contractor, 
who  used  a  steam-drill  in  such  a  manner  as  to  frighten  a  trav- 
eler's horse  and  injure  the  traveler.  Held,  that  the  company 
was  liable  to  the  traveler:  Water  Co.  v.  Ware,  16  Wall.  566.  0. 
contracted  to  put  a  cornice  on  defendant's  mill,  defendant  agree- 
ing to  erect  the  scaffolding  necessary  for  the  purpose,  free  of 
cost  to  0.  Defendant  erected  the  scaffolding  so  negligently 
that  it  fell,  killing  plaintiff's  intestate,  a  servant  of  O.,  who  was 
at  work  upon  it.  Held,  that  defendant  was  liable:  Coughtry  v. 
Globe  Woolen  Co.,  56  N.  Y.  124;  15  Am.  Rep.  387.  A  contracted 
with  the  owners  of  a  mine  to  excavate  the  ore,  they  agreeing  to 
erect  such  supports  and  props  as  would  render  the  miners  safe 
whenever  notified  by  the  contractor  that  the  same  were  neces- 
sary. Held,  that  even  in  the  absence  of  such  notice  the  owners 
were  liable  to  a  miner  for  injury  caused  by  the  lack  of  proper 
supports,  if,  having  actual  knowledge  of  the  necessity,  they 
failed  to  erect  them:  Kelly  v.  Howell,  41  Ohio  St.  438. 

1Langridge  v.  Levy,  2  Mees.  &  W.  odist  Soc.,  6  Rep.  751;  Campbell  v. 

519;  4  Id.  337;  Sulzbacher  v.  Dickie,  Somerville,  114  Mass.  334. 
6  Daly,  469;  Francis  v.  Cockrell,  L.        s  Lake  Superior  Iron  Co.  v.  Erick- 

R.  5  Q.  B.  184,  501;  Mulchey  v.  Meth-  son,  39  Mich.  492;  33  Am.  Rep.  423. 
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§  298.  Whore  Duty  is  Imposed  by  Law. — And  where 
a  duty  is  imposed  upon  a  person  by  a  statute,  he  is  liable 
for  any  injury  in  performing  it,  whether  by  himself  or 
by  a  contractor  employed  by  him.1  Where  a  municipal 
ordinance  requires  the  owner  of  materials  forming  an 
obstruction  in  a  street  to  prepare  and  place  lights  thereon, 
with  such  care  and  diligence  as  reasonably  to  secure  their 
burning  till  daylight,  such  owner  is  liable  to  third  per- 

1  Gray  r.  Pnllen,  5  Best  k  S.  97a  tamed,  nor  should  it  hare  oeen.     The 
Bat  see  Eaton  r.  Railroad  Co.,  59  Me.  defendants  had    bees  authorized  by 
5*20;  8  Am.  Rep.  430.     Lowell  r.  Boa-  their  charter  to  construct  a  railroad 
ton  etc.  R.  R  Co.,  23  Pick.  24,  34  Am.  from  Boston  to  Lowell,  four  rods  wide 
Dec.  33,  U  aa  instructive  case  in  this  through  the  whole  length.     Th«y  were 
connect.'**).  £Le  &tatement  by  Thomas,  authorised  to  cross  turnpikes  or  other 
J.,  in  Hiillar  i  r.  Richardson,  3  Gray,  highways,   with    power    to    raise    or 
349:  "In  a  previous  suit  the  town  of  lower  such  turnpikes  or  highways  so 
Lowell  H.urritrr.  Lowell,  16 Pick.  170/  that  the  railroad,  if  necessary,  might 
had  l>L-ca  co  .p"f  -d   to  pay  damages  pass  conveniently  over  or  under   the 
sustained  by  Carrier  by  reason  of  a  same.     Now,  it  is  plain  that  it  is  the 
delect  in  one  of  the  highways  of  the  corporation    that    are    intrusted     by 
town.     Tiie  defect  wis  "caused  in  the  the  legislature  with  the  execution  of 
conatnictir  n   of    the   railroad  of    the  these  public  works,  and  that  they  are 
Boston  and  L.x»?Il  company.     It  con-  bound,  in  the  construction  of  them, 
si*tel  in  %  deep  cut  through  the  high-  to  protect  the  public  against  danger, 
way  nii'ie  in  tl*e  construction  oi  the  It  is  equally  plain   that  they  cannot 
railroad.      Rimers   had    been  placed  escape  this  responsibility  by  a  dele^-a- 
acrosa  the  highway  to  prevent  travel-  tion   of    this  power  to  others.     The 
era  from  fallzrg   into  the   chasm.     It  work  was  done  on  land  appropriated 
became,    in   tLe   construction  of    the  to   the  purpose   of  the  railroad,  and 
raiiroa  L,  n-o^iry  to  remove  the  bar-  under  authority  of    the    corporation 
ners,  f.»r  the  j-^rp.  *<*of  carrying  out  Tested   in  them  by  law  for  the  pur- 
stone  an  1  ruV^h  from  the  deep  cut.  pose.     The   barriers,  the  omission  to 
Thev  wtre  r*'iu>ved  by  persons  in  the  replace  which  was  the  occasion  of  the 
en-T  icy  of   ti  e   corporation,  who  ne-  accident,  were  put  up  and  maintained 
g.ccced  to  replace  them.     Currier  and  by  a  servant  of  the  corporation,  and 
anot^  r  person,  driving  alonz  the  hi^'h-  by  their  express  orders;  sod  that  ser- 
wav  m  tae  n  ght-time,  were  preefpi-  Tant  had  the  care  and  supervision  of 
tatet  into  t. -    .eeo  cat  and  seriously  them.     The   accident  occurred    from 
m;urwL     i.  urrier  brought   his  action  the  negligence  of  a  servant  of  the  rail- 
atainst  t.  e  t.,wm  of   Lowell,  and  re-  road  corporation,  acting  under  their 
£!*rV  'r^**;     r?u  •****  **•  to  «?"*»   orders.     Thedase,   then,   of 
It: \IZ  \^lt"  ra:lru?d  «fporatwo  the  Lowell  *.  Boston  and  Lowell   R  R. 
o7vf  t  ^J^  had   b^n  so  com-  stands   perfectly  well  upon  its  own 
ti-n  1  i     ^*"             radroid  corpora-  principles,  and  is  clearly  distiniruUh- 
n^tej?^fWp^"^f*tlle  *^^>mthecaseatbi.     Th?Lt 
^^2  ^.  * ;       ^T1*  em* lo?*1  m  xm?hl  ~*u  «7  that  the  fact  of  Koonan 
imilroad  w^^'vL      th**  *****  ***  being  a  contractor  for  this  section  did 
berate  Th^s^uoT^V^?^,  ?*^^  ^  corporation  from  the 
been  let  o  t  t^^X^           "2?  H  dutMS   **  ""Ponsibdity  imposed    on 
conrrJ^   ^^e   t^S^  ^  ^  th*m  bT  tiHurdaarterJand  tbTlaw, 
«:pu»a:ed  ^  a^d  ^^fLf^  V*v*  ^tciaUJ  *»  *»•  Mw  to  replace  the 
^«^     l^^^^OVedtbe  *«^  ~  tlie  •<*  of  their  im^. 
xam  detense  was  no*  «^    — it,  actiinj  wider  their  orders.* 
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sons  for  injuries  incurred  through  negligence  in  the 
performance  of  this  duty,  either  by  himself  or  by  a  con- 
tractor in  his  employ,  and  even  if  the  lights  were  extin- 
guished by  an  unknown  cause.1 

Illustrations. — A  railroad  company  was  empowered  by 
act  of  Parliament  to  construct  a  bridge  across  a  navigable 
river.  The  act  provided  that  it  should  not  be  lawful  to  detain 
any  vessel  navigating  the  river,  for  a  longer  time  than  suffi- 
cient to  enable  any  carriages,  animals,  or  passengers  ready  to 
traverse,^)  cross  the  bridge,  and  to  open  it  to  admit  such  vessel. 
The  company  employed  a  contractor  to  construct  the  bridge,  in 
conformity  with  the  act;  but  before  the  works  were  completed, 
the  bridge,  from  some  defect  in  its  construction,  could  not  be 
opened,  and  the  vessel  of  A  was  prevented  from  navigating  the 
river.  Held,  that  the  company  was  liable  to  A:  Hole  v.  Sitting- 
bourne  R.  R.  Co.,  6  Hurl.  &  N.  488.  A,  by  statute,  was  em- 
powered to  make  a  drain  from  his  premises  to  a  sewer,  by 
cutting  a  trench  across  the  highway.  The  statute  provided, 
in  careful  terms,  that  where  the  surface  of  a  highway  should  be 
thus  broken,  the  person  so  breaking  it  should  restore  it  to  its 
former  condition,  or  be  subject  to  a  penalty  for  failing  so  to  do. 
A  employed  to  do  this  work  a  contractor,  by  whose  negligence 
the  drain  was  filled  improperly,  in  consequence  of  which  dam- 
ages ensued  to  B.  Held,  that  A  was  liable  to  8:  Orey  v.  Pul- 
len,  5  Best  &  8.  970;  City  of  Detroit  v.  Corey,  9  Mich.  165;  80 
Am.  Dec.  78. 

§  299.  Where  Employer  Interferes  with  or  Directs 
Work.  —  The  proprietor  may  make  himself  liable  by 
retaining  the  right  to  direct  and  control  the  time  and 
manner  of  executing  the  work  or  by  interfering  with  the 
contractor  and  assuming  control  of  the  work,  or  of  some 
part  of  it,  so  that  the  relation  of  master  and  servant  arises, 
or  so  that  an  injury  ensues  which  is  traceable  to  his  in- 
terference.2   But  merely  taking  steps  to  see  that  the 

»  Wilson  «  White,  71  Ga.  606;  51  Lubke,  4  Allen,  138;  81  Am.  Bee.  694; 

Am.  Rep.  269.  Faren  v.  Sellers,  39  La.  Ann.  1011;  4 

9  2  Thompson  on  Negligence,  p.  913,  Am.  St.  Rep.  256.  If  an  owner  modi- 
Bee  40;  Gilbert  v.  Beach,  4  Duer,  423;  fies  in  any  respect  his  contract  with 
5  Bosw.  445;  16  N.  Y.  608;  Jones  v.  those  contracting  to  erect  a  building, 
Chantry,  4  Thomp.  &  C.  63;  Griffiths  so  that  in  doing  any  particular  act 
v.  Wolfram,  22  Minn.  185;  Barton  v.  they  are  obeying  the  directions  of  the 
Railroad  Co.,  61  Tex.  526;  Braokett  v.  owner,  if  that  act  is  negligent,  and 
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contractor  carries  out  his  agreement,  as,  having  the  work 
supervised  by  an  architect  or  superintendent,  does  not 
make  the  employer  liable;1  nor  does  reserving  the  right 
to  dismiss  incompetent  workmen.* 

Illustrations. — A  contractor  agreed  with  trustees  of  an 
estate  to  take  down  a  building  for  them  carefully,  and  under 
their  direction,  and  subject  to  their  approval.  Held,  that  the 
trustees  were  liable  for  injury  to  a  third  person  by  the  con- 
tractor's negligence  in  the  work:  Linnehan  v.  Rollins,  137  Mass. 
123;  50  Am.  Rep.  287.  A  contract  stipulated:  "The  work  to 
be  done  under  the  direction  of  the  city  civil  engineer,  or  agent 
appointed  by  the  city  council  for  the  same,  who  shall  have 
entire  control  over  the  manner  of  doing  and  shaping  all  or  any 
part  of  the  same,  and  whose  directions  must  be  strictly  obeyed." 
Held,  that  the  city  was  liable  for  the  negligence  of  the  contractor 
in  depositing  a  pile  of  stones  so  as  to  obstruct  the  flow  of  sur- 
face water  and  flood  the  premises  of  an  adjacent  owner:  Cincin- 
nati y.  Stone,  5  Ohio  St.  38.  The  charter  of  a  city  gave  the 
street  commissioners  authority  to  "  direct  and  control  the  per- 
sons employed"  on  the  streets,  and  it  was  stipulated  in  the 
contract  that  the  work  was  to  be  done  "  under  the  direction  of 
the  street  commissioners."  Held,  that  the  city  was  responsible 
for  an  injury  to  a  traveler  by  the  negligence  of  the  contractor: 
St.  Paul  v.  Seitz,  3  Minn.  297.  Defendant,  a  railroad  corpora- 
tion, made  a  contract  with  A,  whereby  he  was  to  have  entire 
charge,  in  defendant's  freight-car  yard,  of  the  work  of  making 
up  freight  trains,  etc.,  and  to  be  paid  a  certain  sum  per  ton  of 
freight  and  for  each  car  hauled  from  the  yard.  Defendant's 
superintendent  was  authorized  to  see  that  the  work  was  done 
satisfactorily,  and  if  it  were  not,  defendant  could  terminate  the 
contract  at  twenty- four  hours'  notice.  The  men  employed  in 
the  yard  were  paid  by  A.  B  sued  defendant  for  injuries  re- 
ceived through  the  negligence  of  train-men  in  the  employ  of  A. 

damage  ensues,  the  owner  is  liable.  Iowa,  562;  City  of  Erie  v.  OanTViim, 

In  such  a  case,  it  is  his  duty  to  see  85  Pa.  St.  247;  Nevins  v.  Peoria,  41 

that  what  is  done  under  his  special  111.  602;  89  Am.  Dec.  392;  Robinson 

orders  is  not  negligently  done:  Heifer-  v.  Webb,  11  Bush,  464;  Pack  r.  New 

nan  v.  Benkard,   1   Robt  436.    The  York,  8  N.  Y.  222;  Hunt  v.  Railroad 

owner  of  a  mine  who  furnishes  the  Co.,   51    Pa.   St.   475;    Samuelson  v. 

operating  machinery  and  engages  an-  Cleveland  Mining  Co.,  49  Mich.  164; 

other  person  to  open  the  mine  sustains  43  Am.  Rep.  456;  contra,  Schwarts  v. 

tho  relation  of  master  to  an  employee  Gilmore,  45  IiL  455;  92  Am.  Dec  227; 

of  the  person  so  engaged:  Fell  v.  Rich  Camp  v.  Churchwardens,  7  La.  Ann. 

Hill  Coal  Mining  Co.,  23  Mo.  App.  321;  Harper  v.  Milwaukee,  30  Wis. 

216.  365. 

1  Clark  v.  Hannibal  R.  R.  Co.,  36  »  Reedie  v.  Railroad  Co.,  4  Ex.  244; 

Mo.  202;  Callahan  v.  Railroad  Co.,  23  Schular  v.  Railroad  Co.,  38  Barb.  653. 
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Held,  that  A  was  the  servant  of  defendant,  and  not  an  indepen- 
dent contractor:  Speed  v.  Railroad  Co.,  71  Mo.  303.  The  contract 
between  a  railroad  company  and  a  contractor  for  building  its 
road  stipulated  that  if  at  any  time  the  contractor  failed  to  em- 
ploy men,  tools,  implements,  and  machinery  in  kind  and  quality 
to  the  satisfaction  of  the  chief  engineer  of  the  company,  the 
company,  after  written  notice  to  the  contractor,  should  have  the 
right  to  annul  the  contract.  Held,  that  this  did  not  show  such 
a  right  of  selection  of  the  contractor's  servants  as  to  make  the 
company  responsible  for  an  injury  sustained  from  the  fall  of  a 
chain  used  by  a  servant  of  the  contractor:  Burmeuter  v.  New 
York  Elevated  R.  R.  Co.,  47  N.  Y.  Sup.  Ct.  264. 

§  300.  Other  Oases  where  Employer  is  Liable. — Other 
circumstances  may  render  the  proprietor  liable,  as,  for 
instance,  knowingly  selecting  an  incompetent  contractor.1 
Judge  Thompson  says:2  "  Notwithstanding  the  injury  may 
have  happened  while  the  work  was  being  prosecuted  by 
an  independent  contractor,  yet  the  proprietor  will  be 
liable  if  it  is  traceable  to  his  previous  negligence, — as,  if 
a  building  falls  down  in  process  of  erection,  in  conse- 
quence of  the  plans  furnished  to  the  contractors  requiring 
the  use  of  materials  which  are  unsafe.8  Again,  a  contrac- 
tor may  be  employed  to  do  a  particular  job,  under  cir- 
cumstances which  leave  the  proprietor  charged  with  the 
duty  which  regularly  attaches  to  him  to  see  that  the  work 
does  not  endanger  the  safety  of  others.  A  builder  may 
make  lawful  and  necessary  excavations  in  the  street;4  a 
blacksmith  may  remove  a  grating  in  the  sidewalk  to 
repair  it;5  a  coal  merchant  may  make  an  opening  in  the 
sidewalk  to  deliver  coal  to  his  customer.6  In  all  these 
cases,  the  liability  to  guard  the  excavation  may  remain 
upon  the  proprietor,  and  he  may  be  chargeable  for  any 
damages  resulting  from  his  failure  so  to  do.  It  has  been 
well  laid  down,  that  if  the  building  of  a  house  is  split  up 

1  2  Thompson  on  Negligence,  p.  908.  4  Wall.  657;  Homan  v.  Stanley,  66 

9  2  Thompson  on  Negligence,  sec.  29,  Pa.  St  464;  6  Am.  Rep.  389. 

p.  907.  6  McCleary  ».  Kent,  3  Duer,  27. 

1  Horner  v.  Nicholson,  56  Mo.  220.  e  Pickard  v.  Smith,   10    Com,  B., 

*  Robbina  v.  Chicago,  2  Black,  418;  N.  8.,  470. 
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into  several  different  contracts,  and  the  owner  undertakes 
to  supply  the  materials,  and  no  provision  is  made  for  the 
supervision  of  the  work,  or  for  maintaining  guards,  the 
duty  of  protecting  the  public  remains  on  the  owner.1  If 
the  proprietor  interferes  with  the  work  of  the  contractor, 
and  directs  a  particular  thing  to  be  done,  from  which 
injury  results,  obviously  he  will  be  liable,  for  it  is  his 
own  personal  act."* 

Illustrations. — 0.  and  M.  contracted  with  defendant  to 
put  a  cornice  on  its  mill,  any  scaffolding  required  for  that  pur- 
pose to  be  erected  free  of  cost  to  them.  Plaintiff's  intestate,  a 
workman  in  the  employ  of  0.  and  M.,  while  engaged  in  the 
work,  was  killed  by  the  fall  of  a  scaffold  erected  by  defendant 
for  that  purpose.  In  an  action  to  recover  damages,  plaintiff 
was  nonsuited,  upon  the  ground  that  defendant  owed  no  duty 
to  deceased  in  respect  to  the  construction  of  the  scaffold.  Held, 
error;  that  the  scaffold  being  erected  by  defendant  upon  its 
own  premises  for  the  express  purpose  of  accommodating  the 
workmen,  a  duty  was  imposed  upon  it  toward  them  to  use 
proper  diligence  in  constructing  and  maintaining  the  structure; 
and  that  this  duty  existed  independently  of  the  contract: 
Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124;  15  Am.  Rep.  387. 

§  301.    Master  not  Liable  for  Injury  to  Servant. — As 

a  general  rule,  subject  to  certain  exceptions  to  be  after- 
wards noticed,  a  master  is  not  liable  for  an  injury  to  a 
servant  while  in  his  service,  caused  by  the  negligence  of  a 
fellow -servant.  This  important  exception  to  the  maxim 
respondeat  stiperior  is  generally  said  to  be  founded  upon  an 
implied  contract  on  the  part  of  the  servant  in  entering 
the  employment  that  he  will  assume  the  ordinary  risks 
thereof,  one  of  which  is  the  risk  of  being  injured  by  the 
negligence  of  a  fellow-servant.*    The  rule  that  a  servant 

1  Homan  r.  Stanley,  66  Pa.  St.  464;  Priestley  *  Fowler.  Lord  Abinger,  G 

5  Am.  Hep.  3S9.  B.,  said:  "  If  the  master  be  liable  to  the 

*  Jones  r.  Chantry,  4  Thomp.  A  C  servant  in  this  action,  the  principle  of 

63.  that  liability  will  be  found  to  carry  as 

9  Priestley  r.  Fowler,  3  Mees.  &  W.  1,  to  an  alarming  extent  He  who  ia  re- 
is  regarded  as  the  leading  Rngliah  case  sponsible  by  its  duty  or  by  the  terms 
on  this  topic,  and  Farwell  r.  Boston  B.  of  his  contract  for  all  the  consequences 
R.  Caf  4  Met.  49, 33  Am.  Dec  339,  the  of  negligence  in  a  matter  in  which  he 
leading   American   adjudication.     In  is  a  principal  is  responsible  for  the 
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cannot  recover  of  his  master  for  damage  sustained  from 
the  negligence  of  his  fellow-servant  does  not  prevent  his 

negligence  of  all  his  inferior  agents,  sort  of  employment,  especially,  which 
If  the  owner  of  the  carriage  is  there-  is  described  in  the  declaration  in  this 
fore  responsible  for  the  sufficiency  of  case,  the  plaintiff  must  have  known  as 
his  carriage  to  his  servant,  he  is  re-  well  as  his  master,  and  probably  bet- 
sponsible    for  the  negligence  of    his  ter,  whether  the  van  was  sufficient, 
coach-maker,  or  his  harness-maker,  or  whether  it  was  overloaded,  and  whether 
his  coachman.     The  footman,  there-  it  was  likely  to  carry  him  safely.     In 
fore,  who  rides  behind  the  carriage  fact,  to  allow  this  sort  of  action  to  pre- 
may  have  an  action  against  his  master  vail  would  be  an  encouragement  to  the 
for  a  defect  in  the  carriage,  owing  to  servant  to  omit  that  diligence  and  cau- 
the  negligence  of  the  coach-maker,  or  tion  which  he  is  in  dutv  bound  to  exer- 
for  a  defect  in  the  harness,  arising  cise  on  the  behalf  of  his  master,  to 
from  the  negligence  of  the  harness-  protect  him  against  the  misconduct  or 
maker,   or  for  drunkenness,  neglect,  negligence  of  others  who  serve  him; 
or  want  of  skill  in  the  coachman;  nor  and  which  diligence  and  caution,  while 
is  there  any  reason  why  the  principle  they  protect  the  master,  are  a  much 
should  not,  if  applicable  in  this  class  better  security  against  any  injury  the 
of  cases,  extend  to  many  others.    The  servant  may  sustain  by  the  negligence 
master,  for  example,  would  be  liable  of  others  engaged  under  the  same  mas- 
to  the  servant  for  the  negligence  of  ter,  than  any  recourse  against  his  mas- 
the  chambermaid,  for  putting  him  into  ter  for  damages  could  possibly  afford. " 
a  damp  bed;  for  that  of  the  uphol-  In  Farwell  v.  Boston  K.  R.  Co.,  Chief 
sterer  for  sending  in  a  crazy  bedstead,  Justice  Shaw  urges  similar    reasons 
whereby  he  was  made  to  fall  down  against    such  a  liability.     He    says: 
while  asleep  and  injure  himself;  for  'The  general  rule  resulting  from  con- 
the  negligence  of  the  cook  in  not  prop-  siderations  as  well  of  justice  as  of  pol- 
erly  cleaning  the  copper  vessels  used  icy  is,  that  he  who  engages  in  the 
in  the  kitchen;  of  the  butcher  in  sup-  employment  of  another  for  the  per- 
plying  the  family  with  meat  of  a  qual-  formance  of  specified  duties  and  ser- 
lty  injurious  to  the  health;  of    the  vices,  for  compensation,  takes  upon 
builder  for  a  defect  in  the  foundation  himself  the  natural  and  ordinary  risks 
of  the  house  whereby  it  fell,  and  in-  and  perils  incident  to  the  performance 
jured  both  the  master  and  the  servant  of  such  services;  and,  in  legal  pre- 
by  the  ruins.    The  inconvenience,  not  sumption,  the  compensation  is  adjusted 
to  say  the  absurdity,  of  these  conse-  accordingly.     Ana  we  are  not  aware  of 
quences  affords  a  sufficient  argument  any  principle  which  should  except  the 
against  the  application  of  this  principle  perils  arising  from  the  carelessness  and 
to  the  present  case.     But  in  truth  the  negligence  of  those  who  are  in  the  same 
mere  relation  of  the  master  and  the  employment.     These  are  perils  which 
servant  never  can  imply  an  obligation  the  servant  is  as  likely  to  know,  and 
on  the  part  of  the  master  to  take  more  against  which   he  can  as  effectually 
care  of  the  servant  than  hemayrea-  guard,  as  the  master.  They  are  perils  in- 
sonably  be  expected  to  do  of  himself,  cidentto  the  service,  and  which  can  be 
He  is,  no  doubt,  bound  to  provide  for  as  distinctly  foreseen  and  provided  for 
the  safety  of  his  servant  in  the  course  in  the  rate  of  compensation  as  any  oth- 
of  his  employment  to  the  best  of  his  ers.    To  say  that  the  master  shall  be  re- 
judgment,    information,    and    belief,  sponsible  because  the  damage  is  caused 
The  servant  is  not  bound  to  risk  his  by  his  agents,  is  assuming  the  very 
safety  in  the  service  of  his  master,  and  point  which  remains  to  be  proved.  .... 
may,  if  he  thinks  fit,  decline  any  ser-  Where  several  persons  are  employed 
vice  in  which  he  reasonably  apprehends  in  the  conduct  of  one  common  enter- 
injury  to  himself;  and  in  most  of  the  prise  or  undertaking,  and  the  safety 
cases  in  which  danger  may  be  incurred,  of  each  depends  much  on  the  care 
if  not  in  all,  he  is  just  as  likely  to  be  and  skill  with  which  each  other  shall 
acquainted  with  the  probability  and  perform  his  appropriate  dutv,  each  is 
extent  of  it  as  the  master.    In  that  an  observer  of  the  conduct  of  the  oth- 
VOL.L—  84 
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maintaining  an  action  against  hi*  master  for  «>^?n- 
tial  damages  by  him  sustained  through  an  injury  to  his 
wife  from  such  negligence.*    The  rule  is  also  in  no  way 
affected  by  the  fact  that  both  servants,  at  the  time  of  the 
accident,  were  illegally  employed,  the  day  being  Sunday. 
KLCsTBATioss—Plaintiff  was  employed  by ^*»Jj»to  £ 
move  the  sand  or  "  form  "  from  a  large  oven  «^&buJgJJ 
defendant's  lessor.     The  oven  fell  in,  injury phuntiff.  Jhere 
was  no  evidence  of  knowledge  on  defendant's  part  of  <""*"*£. 
ous  condition  of  the  oven,  and  there  was  nothing  d™*™?* 
fendant  with  negligence  in  not  possessing  k°^f f^rt  78 
that  a  verdict  for  plaintiff  must  be  set  aside:  *«»  *- **££ 
Me.  2.53.     An  elevator  boy,  engineer  and  ^%*™\££. 
fendant's  employ.     The  engineer's  duty  was  to  J^*  th*J?£ 
tive  power  for  ai  elevator,  which  the  boy  ran  a»<*  ^i^or^n 
plaintiff  to  his  work.     The  engineer  always  took  t^1^™"* 
a  trial  trip  every  morning  with  nobody  on  board.    $n  <me  occa 
sion  plaintiff  entered  the  elevator  in  the  corning,  shortly  before 
the  hour  when  he  was  required  to  go  to  work  just  ■■  the  « 
gineer  was  making  the  trial  trip.     The  elevator  boy  was  not 
there,  and  plaintiff  was  injured.    Htld,  that  if  the  injury  was 

en,  can  give  notice  of  my  misconduct.  Ohio  efc  B.  B.  ^%5^m1co.- 
incapacity,  or  neglect  of  duty,  and  Ind.  366;  74  Anv  uec.  w,  » 
leave  the  service  if  the  common  em-  ker  e.  B.  B.  '-£:»  °%» ars-"  Pin! 
ployer  will  not  take  such  precautions  Sykes  e.  ***CT:  ®?£^£^eS«i 
and  employ  such  agente  ms  the  safety  ^rJ*?^}F3^Ii£:  Fraaier 
of  the  whole  party  may  require.  By  e.  B  B  Co.,  13oMas»-  4l»,  £JTT 
these  means  the  safety  of  each  will  be  v.  B  B  Co.,  38  Fa.  bt  u»; '  °V"»; 
mnch  more  effectually  secured  than  Dec.  461;  LoaisviUe  etc.  K.  K.  vol* 
couU  be  done  bv  a  resort  to  the  com-  Collins,  2  Dnvall,  114;  t>i  Am.  w. 
i~. —  **     ;_j :-_  ;_ as&.  r.nmui  •»   R_  R.  Co.,  10  Auen, 


tercoorse  with  an   infaat   fellow-ser- 
Jordan  v.  Hovey,  72  Mo.  574; 
»»i.  Rep.  447. 

Gannon  r.   R.  R   Co..   112  Mam. 
;  17  Am.  Rep.  82. 
Houston  etc.  R.  R-  Co.  v.  Rider, 

"       267. 
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caused  by  negligence  other  than  that  of  plaintiff,  it  was  the 
negligence  of  the  elevator  boy  or  the  engineer,  who  were  plain- 
tiff's fellow-servants,  for  which  defendant  was  not  liable:  Wol- 
cott  v.  Studebaker,  34  Fed.  Rep.  8.  A  fireman  was  killed  while 
cleaning  the  ash-pan  of  his  locomotive,  by  the  running  of  a 
work-train,  contrary  to  the  rules  of  the  road,  into  the  fireman's 
train.  Held,  that  this  was  one  of  the  ordinary  hazards  of  his 
employment,  for  which  his  administrator  could  not  recover: 
Wabash,  St.  Louis  etc.  R.  R.  Co.  v.  Conkling,  15  111.  App.  157. 
A  transportation  company  paid  a  stevedore  to  load  a  ship. 
Through  the  stevedore's  negligence  one  of  his  men  received  an 
injury.  Held,  that  he  could  not  recover  against  the  company: 
Rankin  v.  Merchants9  and  Miners'  Trans.  Co.,  73  Ga.  229;  54  Am. 
Rep.  874.  Two  distinct  corporations  operated  two  separate  por- 
tions of  a  through-line  of  travel  connecting  at  a  common  ter- 
minus. Each  sold  tickets  over  the  entire  route,  but  divided  the 
receipts  between  them  proportionately.  Held,  that  there  was  no 
such  legal  identity  between  them  as  would  render  their  respect- 
ive employees  servants  of  a  common  master  so  as  to  prevent 
the  maintenance  of  an  action  by  the  employee  of  one  of  them 
against  the  other  for  personal  injuries  occasioned  through  the 
negligence  of  its  servants:  Carroll  v.  Railroad  Co.}  13  Minn.  30; 
97  Am.  Dec.  221. 

§  302.  Exceptions  —  Defective  Machinery,  Buildings, 
or  Appliances. — But  the  rule  in  the  last  section  is  sub- 
ject, as  before  said,  to  many  qualifications.  The  first  of 
these  is,  that  the  master  being  by  law  bound  to  take 
reasonable  care  not  to  subject  the  servant  to  extraordi- 
nary danger,  he  will  be  liable  for  an  injury  to  the  servant, 
caused  by  defective  or  unsafe  buildings,  machinery,  or 
appliances.1    The  master  is  not  a  warrantor  of  the  safety 

1  See  cases  cited  in  2  Thompson  on  N.  Y.  410;  82  Am.  Dec.  315;  Thayer 

Negligence,  973;  Connolly  v.  Poillon,  v.  Railroad  Co.,  22  Ind.  26;  85  Am. 

41   Barb.    366;    Keegan  v.    Railroad  Dec.   409;  Snow  v.   Railroad  Co.,  8 

Co.,  8  N.  Y.  175;  59  Am.  Dec.  476;  Allen,  441;  85  Am.  Dec.  720;  Rogers 

Chicago  etc.  R.  R.  Co.  v.  Jackson,  55  v.  Ludlow  Mfg.  Co.,  144  Mass.   198; 

I1L  492;  8  Am.  Rep.  661;  Noyes  v.  59  Am.  Rep.  68;  Rice  v.  King  Phillip 

Smith,  28  Vt.  59;  65  Am.  Dec.  222;  Mills,  144  Mass.  229;  59  Am.  Rep.  80; 

McMillans.  Union  Press  Brick  Works,  Boardman  v.   Brown,   44   Hun,   336; 

6  Mo.  App.  434;  Buzzell  v.  Laconia  Pennsylvania  etc.  R.  R.  Co.  v.  Mason, 

Mfg.  Co.,  48  Me.  113;  77  Am.  Dec.  109  Pa.  St.  296;  58  Am.   Rep.  722; 

212;  and  see  note  to  this  case  in  77  Brossman  v.  Railroad  Co.,  113  ra.  St. 

Am.    Dec.    218-225;    Nashville    etc.  490;  57  Am.   Rep.  479;  Goodman  v. 

B.  R.  Co.  v.  Elliott,  1  Cold.  611;  78  Richmond  R.   R.    Co.,   81   Va.    576; 

Am.  Dec   506;  Ryan  v.   Fowler,  24  Wormell  v.  Maine  Cent.  R.  R.  Co., 
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aud  sufficiency  of  bis  machine^  ^  «!££  J?  £ 
quired  but  to  us,  ™«»>°«M«  »*  ^^  Trvor- 
.electing  and  nuunUimiig  them.  »  »  J*°V,  da„  to 
sal  rule  of  law  that  it  is  always  an  employ*' MJ 

furuieb  suitable  •fJj^f.-J^2Tr--i 

79  Me.   397;    1   Am.   St  Beo.   «.  J^i^^fS^W-- 

Robertson  r.'Cornelson,  34  FelKep-  «•  *•£■£&  U.  S.  31$  Bajuj  r.  BaiL- 

716;  Little  Rock  etc   B. B.  Co.  v.  "JJato,  iuv^        312;  67  Am.  Beg. 

Leverett.   48  Ark.   333;    Rrueger  v.  ^  Y^^Mfg.  Co.  tf.  McConmct. 

R.  R.  Co.,  Ill  Ind.  51;  PenmjW  i^'i^^W:  4  Am.  St  Bep.  613; 

Co.  «  Whitcomb.  Ill  Ind.  212;  Corey  ««*£■/ *&£  Co.,  146  Mass- 586; 

v.  R-  B.  Co.,  27  Mo.  App.  170.  M<TmTst    Bep-    3«;    *****   '" 

»  Daubert  r.  PickeL  4  Mo.  App.  MO;    4Am.    B*.    ™£  ^    ^  &*„  ,. 

Whaleu  «.  Centenary  Church,  62  Mo.  ^^<^  95  Pa.  St  211,  40  Am. 
327;  Cayzer  *  Taylor,  10  Gray.  274;  R^^^Trita  of  Uw  »  «"" 
69  Am.  Dec  317;  Fort  Wayne .etc.  ^v  ^ed*^  gharnrood,  C.  J.:  "A 
R.  R.  Co.  v.  GUdersleeve,  33  Mich.  «*VJ*"~^ ^  ^  ordinary  risk. 
133;  Jonesr.Yeager.2DiU.  64;  Sealer  «ff!f*  "^^ent  He  cannot  hold 
„.  Boston  etc  rTR.  Co.,  14  Gray,  467;  ^^SS^SmOO*  for  an  inP?T 
Locke  f.  Sioux  City  etc  R.  B.  Co..  46  the  r^LTbTtraced  directly  to  h» 
Iowa,  109;  Cooper  r.  Iowa  Central  wta*"^H  a*ba7  reaultea  from 
R.  R.  Co..  44  Iowa,  134;  St  Louis  "JS^?6-  "  "?  .Mlow-eervant  m 
etc  R.  B  Co.  r.  Valirius,  66  Ind.  511;  tte  «^2^™J,  mnrt  look 
Camp  Point  Mfg.  Co.  r.  BaUou.  71  HL  «». «*mt^Sot^totte  maeter,  for  re- 
417;  Nashville  etc  R  R.  Co.  r  Jonea,     *?  hun,  «£  notto  the^  ^ 

9  Heiak.  27;  ConnoUy  e.  PoJlon,  41    dreaa.    x£y,~Sr  neelUEencc     Tb» 
■b.-k    o.«.  i™,,,™  /»«  n  R  I'n.  «•     him   against  ancn   lleglHS'=~~- .    y^ 


9  Heiak.  27;  ConnoUy  e.  PoiUon,  41  dreaa.     ""  ™~X  neeUsenoe.     The 

Barb.  306;  Houston  etc  R.  B-  Cc  r.  him    •g"ns*  *Sf™m«ter  owes  to  hi* 

Oram,  49  Tex.  341 ;  International  etc  duty  whietoi M*™""*.        wtth  •* 

R.  R/Co.  r.  Doyle.  49 Tex.  190;  King  .errant*  «  £provuto  ^  ^ 

*.  R.  R.  Co.,  9  Cush.  112:  Mad  Biver  tools  and    "^"f^,  doeTthis,  b* 

i»  i»    r\.  _    ».-!«>_  k  oh;,.  St    R4lr  neccaniry.     When  ne  """.."Tiu^ 
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machinery,  it  must  appear  that  the  master  knew,  or  by 
the  exercise  of  proper  diligence  ought  to  have  known,  of 
its  unfitness,  and  that  the  servant  did  not  know,  or  could 
not  reasonably  be  held  to  have  known,  of  the  defect.1 
The  danger  must  be  shown  to  be  such  as  to  suggest  itself 
to  a  man  of  ordinary  prudence.2  As  between  master 
and  servant,  the  fact  that  the  appliance  is  defective,  and 
the  servant  is  injured,  does  not  raise  a  presumption  of 
negligence  in  the  master.8  The  master  is  not  compelled 
to  provide  the  safest  and  newest  machinery,  or  the 
newest  inventions.4  The  owner  of  a  mine  is  not  bound 
to  employ  the  most  expensive  precautions  against  fire- 
damp, but  only  to  use  reasonable  efforts  for  ventilation.6 
A  master,  in  the  absence  of  a  statute,  is  not  bound  to 
provide  means  of  escape  from  a  factory  where  the  fire  is 
not  caused  by  his  neglect.6  A  railroad  is  not  bound 
to  discard  cars  of  an  old  pattern  because  the  coupling  of 
them  with  cars  of  a  new  pattern  is  attended  with  more 
danger  than  the  coupling  of  new  cars  with  each  other.7 
Nor  to  adopt  what  is  known  as  the  "target  switch," 
simply  because  this  kind  of  switch  guards  more  effectu- 
ally against  the  negligence  of  switchmen  than  the  com- 
mon switch,  it  appearing  that  the  latter  is  safe  when 
properly  operated.8  Nor  is  it  bound  to  pursue  a  system 
of  inspection  of  its  cars  and  locomotives  which  would 
embarrass  the  operation  of  the  road,  but  simply  to  exercise 

1  Hull  v.  Hall,  78  Me.  114.  Railroad  Co.,  69  Iowa,  450;  68  Am. 

1  Nelson  v.  Allen  Paper  Gar-wheel  Hep.  227. 

Co.,  29  Fed.  Rep.  840.  6  Berns  v.  Gaston  Gas  Coal  Co.,  27 

8  Bowen  v.   Railroad  Co.,  95  Mo.  W.  Va.  285;  55  Am.  Rep.  304.     But 

268;  Cahill  v.  Hilton,  106  N.  Y.  513;  see  St.  Louis  etc.  R.  R.  Co.  v.  Valirius, 

Philadelphia  etc.  R.  R.  Co.  v,  Hughes,  56  Ind.  511;  Nashville  etc.  R.  R.  Co. 

119  Pa.  St.  301.  v.  Elliott,  1  Cold.  611;  78  Am.  Dec. 

*  Fort  Wayne  R.  R.  Co.  v.  Gilder-  506. 
sleeve,  33  Mich.  133;  Botaford  v.  Rail-  e  Jones  v.  Granite  Mills,  126  Mass. 
road    Co.,   33    Mich.   256;    Jones   v.  84;  30  Am.  Rep.  661;  Keith  v.  Gran- 
Granite  Mills,  126  Mass.  84;  30  Am.  ite  Mills,  126  Mass.  90;  30  Am.  Rep. 
Rep.  661;  Toledo  etc.  R.  R.  Co.  v.  666. 

Asbury,  84  111.  429;  Wonder  v.  Rail-  7  Fort  Wayne    etc.   R.   R.   Co.   v. 

road  Co.,  32  Md.  411;  3  Am.   Rep.  Gildersleeve,  33  Mich.  133. 

143;  Philadelphia  etc.  R.  R.  Co.  t>.  8  Salters   v.    Canal    Co.,    3    Hun, 

Keenan,   103  Pa.  St.  124;  Burns  v.  338. 
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ordinary  care.1    The  master  must  establish  proper  rules 
for  the  guidance  of  his  employees  and  their  safety.2 


Illustrations. — A  railroad  engineer  was  killed  by  the  ex- 
plosion of  a  locomotive  boiler.  The  boiler  was  made  of  the  best 
material,  and  by  first-class  manufacturers;  it  had  not  been  used 
long  enough  to  create  a  reasonable  suspicion  of  its  unsafe  condi- 
tion, the  defect  could  not  hare  been  discovered  by  any  of  the 
usual  tests,  and  its  appearance  did  not  indicate  its  unsafe 
condition.  Hi! J.  th3t  the  company  was  not  answerable,  being 
bound  only  to  provide  machinery  of  good  material,  constructed 
in  a  workmanlike  manner:  Indianap^iM  tic.  IL  JL  Co.  t.  T:y9 
91  HI.  474;  33  Am.  Rep.  57.  The  proprietor  of  an  establish- 
ment, in  one  room  of  which  about  twenty  girls  were  employed, 
removed  an  engine  from  one  room  of  the  factory  to  another. 
Being  pressed  with  business,  they  made  the  change  in  the  night- 
time; and  in  the  morning  the  machine  was  left  in  saeh  a  posi- 
tion that  the  main  shafl  projected  through  the  wail  into  this 
room  from  four  to  six  feet.  In  this  state,  the  machinery  was 
put  in  motion.     One  of  the  girls,  in  passing  near  the  revolving 


careful  inspection  would  have  shown  to  be  weak,  broke,  and  a 
heavy  weight  hung  on  it  fell  and  injured  a  workman.  Htld, 
that  he  could  main^kin  an  action  against  his  emplover,  whose 
duty  required !aa  inspection  of  the  hook:  Spirer  v.  Sc\th  Better* 
/^/"-,-:  15S..3Iass.  43x  A  corporation  believed,  and  was 
joined  in  believing  that  a  certain  quantitr  cf  grain  could  be 
^•J  «ored  on  a  door  of  their  building.     HdL  that  the  fact 

^jJfV*  **"  ^^  .w,iv/  ^zhost  warning,  was  not  sufficient  to 
rec-ier  t~e  corporation  ILible  in  damages  to  one  of  its  cmplovees 


r       .  .  . _  consisting  w.  .._ . 

r**?  U  I^*T     ***   ~?  **  ^e  crwiuA  fell  because  of  careless 
b.  s  .Vv?V — *  P  ^'^^P^     ^"-i-  that  the  apparatus  was 

cjured  by  the  fall,  but  that 


■«**  ^-*>  — icve  to  ^  ^» 


*  3>aLii  .ia  *    k^V ^V*,^     r^awy!™*  Col  «.  \*Tiitaoib»  111 
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the  case  was  that  of  the  negligence  of  a  fellow-servant:  Pesehel 
v.  Railroad  Co.,  62  Wis.  338.  The  engineer  and  fireman  were 
killed  by  the  explosion  of  a  locomotive  boiler,  which  had  been 
recently  and  insufficiently  repaired  in  the  shops  of  the  railroad 
company.  Held,  that  the  company  is  not  relieved  from  liabil- 
ity by  the  fact  that  the  repairers  and  the  deceased  were  fellow- 
servants,  although  under  the  same  superintendent:  Penn.  etc. 
R.  R.  Co.  v.  Mason,  109  Pa.  St.  296;  58  Am.  Rep.  723.  Plain- 
tiff, conductor  on  a  freight  train,  was  injured  by  the  giving  way 
of  a  defective  ladder  on  one  of  the  cars.  The  negligence  of  the 
defendant  railroad  company  was  clearly  shown,  and  the  plaintiff 
testified  that  he  had  no  suspicion  of  the  unsafe  condition  of  the 
ladder.  Held,  that  a  verdict  for  plaintiff  should  not  be  set 
aside:  Goodman  v.  Richmond  and  Danville  R.  R.  Co.,  81  Va.  576. 
A  laborer  was  killed  by  something,  supposed  to  be  a  brick, 
falling  on  his  head  from  above.  There  was  evidence  tending 
to  show  a  want  of  protection  against  such  an  accident.  Held, 
that  a  verdict  against  the  owner  of  the  building  should  not  be 
disturbed:  Ford  v.  Lyons,  41  Hun,  512. 

§  303.  Latent  Defects  and  Dangers.  —  The  servant 
takes  the  risk  of  "seen  dangers,"  but  the  master  is  under 
a  duty  to  exercise  reasonable  care  in  protecting  him  from 
latent  defects  in  the  machinery  or  appliances  which  he 
uses,1  or  dangerous  services  unknown  to  him.2  It  is  the 
duty  of  a  proprietor  of  a  lime-kiln  to  warn  an  inexperienced 
laborer  on  the  kiln  of  the  danger  of  falling  into  the  fire 
by  the  removal  of  the  stone  at  the  base,  and  the  conse- 
quent subsidence  of  the  mass  above,  upon  which  he  is 
employed  to  work.*  The  tendency  of  a  board,  when 
warped,  to  spring  back  during  the  operation  of  being 

1  Paulinier  v.  Erie  R.  R.  Co.,  34  N.  Am.  St.  Rep.  675;  Little  Rock  etc. 

J.   L.    151;  Shanny  v.  Androscoggin.  R.  R.  Co.  v.  Leverett,  48  Ark.  333;  3 

Mills,  66  Me.  427;  Georgia  R.  R.  Co.  Am.  St.  Rep.  230;  Faren  v.  Sellers,  39 

v.  Kenney,  58  Ga.  485;  International  La.  Ann.  1011;  4  Am.  St.  Rep.  256; 

R   R.   Co.   v.   Doyle,  49    Tex.    190;  Clapp  v.  Minnesota  etc.   R.  Co.,  36 

Dow  ling  v.  Allen,   6  Mo.  App.  195;  Minn.  6;  Steen  v.  St.  Paul  etc.  R.  R. 

Houston  etc.  R  R.  Co.  v.  McNamara,  Co.,  37  Minn.  310;  Wuotillav.  Railroad 

59  Tex.  255;  Texas  etc.  R.  R.  Co.  v.  Co.,  37  Minn.  153. 

McAtee,  61  Tex.  695;  Bean  v.  Steam-  *  Baxter  v.  Roberts,  44  Cal.  187;  13 

■hip    Nav.  Co.,   24    Fed.    Rep.    124;  Am.  Rep.  160;  Jones  v.  Mining  Co., 

Atkins  v.  Thread  Co.,  142  Mass.  431;  66  Wis.  268;  57  Am.  Rep.  269;  Olsen 

8mith  v.   Peninsular  Car  Works,  60  v.  McMullen,  34  Minn.  94. 

Mich.  501;  1  Am.  St  Rep.  542;  Cra-  »  Parkhurstv.  Johnson,  50  Mich.  70; 

ver  v.  Christian,  36  Minn.    413;    1  45  Am.  Rep.  28. 
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sawed  by  a  circular  saw  is  not  so  obvious  that  an  inex- 
perienced workman  must  be  held  necessarily  to  take 
cognizance  of  it  without  being  warned.1 

Illustrations. — The  plaintiff  engaged  in  the  service  of  a 
corporation  as  a  miner.     At  that  time  ordinary  blasting-powder 
was  used.     Subsequently  giant-powder,  a  more  dangerous  ex- 
plosive, was  substituted  by  order  of  the  president.     The  plaintiff 
was  not  informed  of  the  proper  mode  of  using  it,  although  the 
corporation  had  printed  directions.     The  plaintiff  was  injured 
by  an  explosion.    Held,  that  the  corporation  was  liable:  Smith  v. 
Oxford  Iron  Co.,  42  N.  J.  L.  467;  36  Am.  Rep.  535.     Defendant 
claimed  title  to  land  occupied  by  other  persons,  who  threat- 
ened to  resist  by  force  any  interference  with  their  possession. 
Defendant,  knowing  this,  but,  without  communicating  it  to 
plaintiff,  employed  plaintiff  to  go  with  him  to  the  land  to  do 
some  work,  in  doing  which  plaintiff  was  shot  by  the  persons  in 
possession.    Held,  that  he  might  recover  against  defendant  for 
the  damage  so  suffered  by  him:  Baxter  v.  Roberts,  44  Cal.  187; 
13  Am.  Rep.  160.     An  employee,  who  was  not  a  ship-carpenter 
or  a  joiner,  or  a  mechanic  of  any  kind,  and  who  knew  nothing 
about  the  construction  of  scaffolding,  or  the  forces  which  it 
would  be  required  to  resist,  was  put  into  the  hold  of  a  gunboat 
by  hiB  employer,  to  remove  the  chips  and  rubbish  from  beneath 
a  scaffold.     Held,  that  he  had  a  right  to  rely  upon  the  superior 
knowledge  of  his  employer,  who  was  a  ship-builder,  and  his  care 
and  prudence  that  the  scaffolding  was  of  sufficient  and  adequate 
strength  to  insure  him  against  all  harm:  Connolly  v.  Poillon,  41 
Barb.  366.     A's  business  of  hauling  for  B  required  him  to  drive 
under  a  revolving  shaft,  which,  without  his  knowledge,  was  re- 
paired between  two  of  his  trips  in  such  a  manner  that  there 
was  not  room  to  drive  under  it  without  injury.     The  change 
was  not  apparent,  and  A  was  not  warned  thereof.     Held,  that 
B  was  liable  for  injuries  sustained:  Hawkins  v.  Johnson,  105  Ind. 
39;    55  Am.   Rep.   169.     Plaintiff  was  employed   as  u inside 
helper  "  at  defendant's  furnace  for  smelting  ores.    One  of  plain- 
kff  s  duties  was  to  take  the  hot  slag  from  the  furnace.     In 
front  of  the  furnace  was  a  slight  depression  in  the  floor,  in  which, 
usually,  water  lay.     Plaintiff  was  not  warned  of  the  certainty 
of  a  powerful  explosion  in  case  of  the  hot  slag  coming  in  contact 
witn  water.     On  the  third  day  of  plaintiff's  employment,  as  he 
T™  ^^g  a  P<>t  of  slag  from  the  furnace,,  the  pot  tipped 
E      *  i  Jag  c?me  in  contact  with  the  water,  a  powerful  ex- 
dlmn?  f°llowe<?>  and  plaintiff  sustained  the  injury  to  recover 
aamages  for  which  he  sued  his  employer.     Held,  that  defendant 

1  Wheeler  ».  Waaon  Mfc.  Co.,  136  Mm.  2M> 
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was  at  fault  for  not  warning  plaintiff,  and  that  a  recovery  might 
be  had:   McGowan  v.  La  Plata  Mining  and   Smelting  Co.,  3 
McCrary,   393.      A   "helper"  of   considerable  experience  in 
coupling  cars  was  injured  in  attempting  to  couple  a  car  con- 
structed in  a  peculiar  and  dangerous  manner,  which  he  had 
never  seen.     He  was  not  warned  concerning  it.    Held,  that  he 
could  recover  for  the  injury :  Missouri  Pacific  R'y  Co.  v.  Callbreath, 
66  Tex.  526.    Plaintiff,  a  laborer,  was  called  in  to  assist  defend- 
ant in  moving  a  heavy  safe,  and  was  told  the  appliances  were 
safe.     Defendant  supervised  their  arrangement,  and  plaintiff 
did  as  he  was  told.    The  framework  gave  way  and  plaintiff 
was  injured.     Held,  that  his  action  was  maintainable:  Bradbury 
v.  Goodwin,  108  Ind.  286.     Plaintiff,  a  carpenter  in  defendant's 
employ,  was  sent  by  it  to  remove  one  of  its  electric  lamps,  and 
connect  the  wires  with  the  circuit.     The  evidence  showed  that 
the  usual  time  for  turning  on  the  electric  current  was  4:30,  p.  m., 
on  cloudy  days,  and  4:45,  p.  m.,  on  clear  days.    Plaintiff  testified 
that  when  he  reached  the  lamp,  and  began  work,  it  was  barely 
4:15,  p.  m.,  and  that  the  day  was  clear;  that  he  knew  noth- 
ing about  electric  wires,  the  work  assigned  him  being  outside 
the  scope  of  his  employment;  that  while  handling  the  wires  the 
current  was  turned  on,  and  he  received  a  shock,  producing  the 
injuries  sued  for.    Held,  that  a  nonsuit  was  properly  refused; 
the  questions  of  negligence  and  contributory  negligence  being 
for  the  jury:  Colorado  Electric  Co.  v.  Lathers,  Col.,  1888.     A  rail- 
road company  used  an  engine,  which,  from  being  out  of  repair, 
was  accustomed  io  move  automatically  and  without  warning. 
Plaintiff,  an  engine-cleaner  in  the  employ  of  the  company,  was 
ordered  to  go  into  the  pit  under  the  engine  to  clean  it.     He  did 
not  know  of  the  defect  in  the  engine,  nor  was  he  informed  of  it. 
While  he  was  cleaning  it,  it  suddenly  moved  back  three  feet 
automatically,  cutting  off  his  fingers.    Held,  that  the  company 
was  liable:  Atchison,  Topeka  etc.  R.  R.  Co.  v.  Holt,  29  Kan.  149. 
Plaintiff,  a  detective  in  the  employ  of  defendant  railroad  com- 
pany, was  directed  to  go  from  one  station  to  another  on  a  hand- 
car "belonging  to  the  company,  and  was  ordered  by  the  man  in 
charge  of  the  hand-car  to  sit  with  his  feet  hanging  over  the  rear 
end.     He  was  injured  by  reason  of  planks  being  between  the 
rails.     No  harm  would  have  happened  had  his  feet  been  inside 
the  car.    Held,  that  a  verdict  for  the  plaintiff  would  not  be 
disturbed:  Pool  v.  Railroad  Co.,  56  Wis.  227.     An  employee,  a 
green  hand,  was  put  in  charge  of  machinery,  which  outwardly 
indicated  no  danger,  as  attendant  upon  the  wiping  of  a  certain 
plate  attached  to  it,  and  was  directed  by  the  superintendent  to 
wipe  such  plate,  without  any  caution,  whereby  he  was  injured. 
Held,  that  he  was  not  negligent  in  failing  to  so  examine  the 
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machinery  as  to  have  perceived  the  danger:  Howard  OH  Co.  v. 
Farmery  56  Tex.  301.  A  railroad  company  furnished  its  em- 
ployee a  hand-car  with  a  handle  of  brash,  brittle  wood,  which 
from  its  being  painted,  and  because  of  his  near-sightedness, 
plaintiff  could  not  see  to  be  defective.  Held,  that  the  company 
was  liable  for  an  injury  caused  by  the  handle's  breaking  while 
being  properly  used:  Stela  v.  Railroad  Co.,  82  Mo.  430. 

§  304.  Duty  of  Railroad  Companies  to  Servants  Em- 
ployed.— Railroad  companies  must  keep  their  machin- 
ery, roadway,  and  bridges  —  their  appliances  for  the 
carrying  on  of  their  business — in  such  a  safe  and  good 
condition  as  care  and  foresight  are  able  to  accomplish.1 
But  a  railroad  is  not  bound  to  furnish  absolutely  safe 
appliances.8  A  railroad  company  is  under  no  obligation 
to  build  its  bridges  so  high  that  a  man  standing  on  a 
box-car  or  on  the  top  of  a  car  may  pass  under  safely.* 
Nor  is  it  liable  for  the  death  of  a  brakeman,  caused  by 
his  falling  through  a  bridge  in  process  of  repair,  upon 
which  the  train  had  stopped  at  night.4  A  railroad  com- 
pany receiving  a  loaded  car  from  another  company,  to  be 
run  over  its  road,  is  not  bound  to  test  the  safety  of  the 
car  for  its  servants,  but  may  assume  its  safety  unless 

1  Toledo  etc  R  R  Co.  v.  Conroy,  61  Co.,  36  Minn.  6;  1  Am.  St.  Rep.  629; 

HL  162;  68  I1L  567;  Chicago  etc.  R  Little  Rock  etc  R  R  Co.  v.  Lever- 

R  Co.  r.  Swett,  45  I1L  201;  92  Am.  ett,  48  Ark.  333;  3  Am.  St  Rep.  231; 

Dec  206;  Illinois  etc  R  R  Co.  v.  Little  Rock  etc  R.  R.  Co.  v.  Eubanka, 

Welch,  52  DL  183;  Illinois  etc  R  R.  48  Ark.   460;  3  Am.   St    Rep.   245; 

Cc  r.  Phillips,  49  111.  234;  Pittsburg  Franklin  v.  Railroad  Co.,  37   Minn, 

etc  R  R  Co.  v.  Thompson,  56  UL  409;   Hohn  v.  Railroad  Co.,  92  Mo, 

138;    Houston    etc    R.    R.    Co.    p.  440;  Parsons  v.  Railroad  Co.,  94  Mo, 

Oram,  49  Tex.  341;  Flike  v.  Railroad  286;  CoUyer  v.  Railroad  Co.,  49  N.  J. 

Cc,  53  N.  Y.  549;  13  Am.  Rep.  545;  L.  59;  Bushby  v.  Railroad  Cc,  107 

Chicago  etc  R  R  Cc  v.  Taylor,  69  N.  Y.  374. 

HI.  461;  18  Am.  Rep.  626;  Brann  v.  'Tablerv.  Railroad  Cc,  93  Mc  79; 
Railroad  Co.,  53  Iowa,  595;  36  Am.  Gutridge  v.  Railroad  Co.,  94  Mo.  468; 
Rep.  243;  Fuller  r.  Jewett,  80  N.  Y.  4  Am.  St  Rep.  392;  Bowen  r.  Rail- 
46;  36  Am.  Rep.  575;  Holden  r.  Fitch-  road  Co.,  95  Mo.  268. 
burg  R  R.  Co.,  129  Mass.  268;  37  Am.  »  Baylor  v.  Railroad  Co.,  40  N.  J. 
Rep.  343;  Baker  r.  Railroad  Co.,  95  L.  23;  29  Am.  Rep.  209;  Rains  a  Rail- 
Pa.  St.  211;  40  Am.  Rep.  634;  Trask  road  Co.,  71  Mo.  164;  36  Am.  Rep. 
*  California  R  R  Cc,  63  Cal.  96;  459;  J>cvitt  v.  Railroad  Cc,  50  Mc 
Thayer  r.  St.  Louis  etc  R  R  Co.,  22  302;  Baltimore  etc  R  R  Cc  *. 
Ind.  26;  So  Am.  Dec  409;  St  Louis  Strieker,  61  Md.  47;  34  Am.  Rep.  291. 
etc  R  R  Cc  r.  Irwin,  37  Kan.  701;  *  Koonts  v.  Railroad  Co.,  65  Iowa, 
1  Am.  St  Rep.  266;  Clapp  t>.  Railroad  224;  54  Am.  Rep.  6. 
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the  contrary  appears.1  Where  a  railroad  company  buys 
the  line  of  another  company,  embracing  a  bridge  obvi- 
ously unsafe  in  plan  and  construction,  and  fails  to  correct 
the  defects,  and  one  of  its  employees  is  injured  by  the  fall 
of  the  bridge,  the  company  is  liable,  although  the  bridge 
had  been  in  use  for  several  years  before  the  purchase 
without  accident.2  A  railroad  company  is  liable  for  an 
injury  to  a  brakeman  in  carefully  coupling  cars,  occa- 
sioned by  its  negligently  leaving  sticks  of  firewood  scat- 
tered along  beside  the  track  at  the  station.3  But  that  a 
brakeman  is  required  to  couple  cars  having  dissimilar 
draw-heads  does  not  necessarily  make  the  company  lia- 
ble for  any  injury  sustained  by  him  while  coupling  such 
cars.4  Railroad  companies  must  use  ordinary  prudence 
in  making  and  publishing  to  their  employees  sufficient 
and  necessary  rules  and  regulations  for  the  safe  running 
of  their  trains,  and  for  the  government  of  their  employees. 
For  an  injury  to  one  of  their  employees,  arising  from  the 
want  of  such  regulations,  they  are  liable,5 

Illustrations. — A  brakeman  in  coupling  freight-cars  for 
the  defendant  was  injured  by  a  loose  dead-wood  on  a  car  which 
had  come  from  another  road.  The  defendant  had  competent 
inspectors,  whose  business  it  was  to  reject  such  cars.  Held, 
that  the  brakeman  could  not  recover  of  the  defendant:  Smith 
v.  Railroad  Co.,  46  Mich.  258;  41  Am.  Rep.  161.  A  railroad 
brakeman,  sudddenly  called  to  supper  by  the  conductor, 
slipped  on  snow  and  ice  accumulated  near  the  station  platform, 
and  was  injured.  Held,  that  the  company  was  not  liable: 
Piquegno  v.  Railroad  Co.,  52  Mich.  40;  50  Am.  Rep.  243.  A 
brakeman  in  defendant's  employ,  descending  the  ladder  of  a 
moving  freight-car  to  throw  a  switch,  was  struck  by  a  telegraph 
pole  standing  only  eighteen  inches  from  the  car,  and  killed. 

1  Ballon  v.  Chicago,  Minneapolis,  &  *  Woodworth    v.   Railway  Co.,    18 

8t  P.  R.  R.  Co.,  54  Wis.  259;  41  Am.  Fed.  Rep.  282. 

Rep.  31.    Bnt  see  Gntridge  v.  Mis-  6  Cooper  v.  Railroad  Co.,  44  Iowa, 

sonri  Pacific  R.  R.  Co.,  94  Mo.  468;  134;  Chicago  etc.  R.  R.  Co.  v.  Taylor, 

4  Am.  St.  Rep.  392.  69  111.  461;  Bnshby  v.  Railroad  Co., 

>  Vosburgh  v.  Railroad  Co.,  94  N.  107  K.  Y.  374;  1  Am.  St.  Rep.  844; 

Y.  374;  46  Am.  Rep.  148.  Lewis  v.  Seifert,  116  Pa.  St  628;  2 

*  Hnlehan  v.  Railway  Co.,  58  Wis.  Am.  St.  Rep.  631;  Reagan  v.  Railroad 

319.  Co.,  93  Mo.  348;  3  Am.  St  Rep.  542. 
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The  pole  bad  been  suffered  to  remain  in  that  position  three 

fears,  but  there  was  no  evidence  that  defendant  put  it  there  or 
new  of  its  existence.  There  was  no  evidence  that  the  brake- 
man  knew  of  it.  Held,  that  an  action  for  damages  for  the  kill- 
ing was  maintainable:  Chicago  etc.  R.  R.  Co.  v.  Russell,  91  ILL 
298;  33  Am.  Rep.  54.  A  brakeman  caught  his  foot  in  a  frog 
and  was  injured.  Held,  that  the  company  incurred  no  special 
liability  for  not  having  blocked  its  frogs,  it  not  being  shown 
that  greater  risks  might  not  thereby  be  incurred  than  those 
averted:  MrGinnis  v.  Canada  Southern  Bridge  Co.,  49  Mich. 
466.  One  of  three  railroad  companies  employed  a  switchman  to 
work  in  their  union  yard.  Held,  that  all  were  jointly  and  sever- 
ally liable  to  him  for  the  negligence  of  one  of  the  companies,  and 
that  the  company  which  employed  him  could  not  deny  the  re- 
lation of  master  and  servant:  Gulf,  Colorado*  etc.  R'y  Co.  v. 
Dorsey,  66  Tex.  148.  A  railroad  company  used  on  its  cars  the 
same  kind  of  oil  that  was  generally  used  upon  cars,  and  had  no 
knowledge,  and  by  the  exercise  of  ordinary  care  would  not  have 
obtained  any  knowledge,  of  anything  poisonous  connected  there- 
with. Held,  that  plaintiff  employee  could  not  recover  for  being 
poisoned  thereby:  Kitteringham  v.  Railway  Co.,  62  Iowa,  285. 
A  track-repairer  was  run  over  after  nightfall  by  a  locomotive 
furnished  with  a  proper  head-light,  which,  however,  was  not 
lighted.  Held,  that  while  failure  to  provide  a  head-light  would 
have  made  the  company  liable,  it  was  not  liable  to  the  person 
injured  for  the  failure  to  light  the  one  provided,  the  neglect 
being  that  of  his  fellow-servant:  Collins  v.  Railroad  Co.,  30 
Minn.  31.  A  brakeman  was  injured  because  of  defective  buffers. 
Held,  that  he  might  maintain  an  action  against  the  railroad 
company:  Ellis  v.  Raihcag  Co.,  95  X.  Y.  546.  A  section-hand 
in  the  employ  of  defendant  company,  while  in  performance  of 
his  duties,  took  a  hand-car  off  the  track  to  allow  a  train  to  pass, 
and  while  standing  near  it  was  struck  in  the  eye  by  steam  and 
water  thrown  from  the  passing  engine.  Held,  that  he  had  a 
cause  of  action:  Atchison  etc.  K  R.  Co.  v.  Thul,  32  Kan.  255; 
49  Am.  Rep.  464.  Defendant  company  put  a  freight-car  into 
the  train  at  night,  the  handle  to  the  ladder  of  which  had  been 
broken  for  some  time,  and  plaintiff's  intestate,  in  attempting  to 
descend,  grasped  at  the  handle,  missed  it,  fell,  and  was  killed. 
Held*  that  the  company  was  liable:  Richmond  etc.  &  R.  Co.  v. 
J/oortf,  7S  Va.  93. 

§  305.    Knowledge  by  Master  of  Defect  Necessary.— 

Knowledge  on  the  part  of  the  master  of  the  defect  is 
necessary  to  fix  his  liability.     Unless  the  master  knew  of 
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the  defect  which  produced  the  injury  or  ought  to  have 
known  it,  he  cannot  be  held  liable,1  Negligent  ignorance 
is  equivalent  to  knowledge.2  "  Notice  of  a  given  defect  to 
that  servant  or  agent  of  the  common  master  whose  duty 
it  is  to  keep  the  particular  machinery  in  repair,  or  guard 
against  the  injurious  consequences  of  any  defects  therein, 
if  given  while  such  servant  or  agent  is  acting  about  such 
business  of  the  master,  will  be  notice  to  the  master;3  and 
it  has  been  so  held  in  cases  of  corporations.4  Under  this 
rule,  notice  of  a  defect  in  a  railway  track  to  the  superin- 
tendent and  foreman,8  to  the  assistant  superintendent,6 
to  the  foreman  of  a  gang  of  men  employed  by  the  com- 
pany  to  repair  its  track,7  to  an  engineer  in  charge  of  an 
engine  engaged  in  pushing  freight-cars  up  an  incline,8 
has  been  held  notice  to  the  company.  So,  notice  of  the 
condition  of  a  defective  railway  locomotive  is  notice  to 

1  Elliott  v.  Railroad    Co.,  67  Mo.  163;  2Am.Rep.4d7.     "  It  is  the  mas- 

272;  Toledo  etc.  R.  R.  Co.  t>.  Conroy,  ter's  duty  to  be  careful  that  his  servant 

61 I1L  162;  Columbus  etc.  R.  R.  Co.  v.  is  not  induced  to  work  under  a  notion 

Troesch,  68  HI.  545;  18  Am.  Rep.  579;  that  tackle  or  machinery  is  stanch  and 

Hay  den  v.  Smith  ville  Mfg.   Co.,  29  secure,  when  in  fact  the  master  knows, 

Conn.  548;  Faulkner  v.  Railroad  Co.,  or  ought  to  know,  that  it  is  not  so": 

49  Barb.  324;  Chicago  etc.  R.  R.  Co.  Lord  Cranworth,  in  Paterson  v.  Wal- 

v.  Shannon,  43  HI.  338;  Chicago  etc.  lace,  1  Macq.  748;  contra,  and  holding 

R.  R.  Co.  v.  Piatt,  89  HI.  141;  Huff-  actual  notice  to  be  necessary,  see  An- 

man  v.  Railroad  Co.,  78  Mo.  50.  derson  v.  Steamboat  Co.,  7  Robt.  611; 

'  Noyea  v.  Smith,  28  Vt.  59;  64  Am.  King  v.  Stewart,  1  Daly,  431;  McMil- 

Dec  222;  Toledo  etc.  R.  R.  Co.  v.  Con-  Ian  v.  Railroad  Co.,  20  Barb.  450. 

roy,  61  HL  164;  68I1L  560, 569;  Walsh  '  Wade  on  Notice,  sec.  672;  Story 

v.Peet  Valve  Mfg.  Co.,  110  Mass.  23;  on  Agency,  sees.  140,  451;  Wharton 

Mobile  etc.  R.  R.  Co.  v.  Thomas,  42  on  Agency,  sec.  178. 

Ala.  672;  Wright  v.  New  York  etc.  *  Patterson  u.  Pittsburgh  etc.  R.  R. 

R.  R.  Co.,  25  N.  Y.  562;  Sullivan  «,  Co.,  76  Pa.  St.  389;  18  Am.  Rep.  412; 

Louisville  Bridge  Co.,  9  Bush,  81,  90;  Colorado  etc.  R.  R.  Co.  v.  Ogden,  3 

Ryan  v.  Fowler,  24  N.  Y.  410,  414;  82  CoL  499;  Brabbitts  v.  Chicago  etc.  R. 

Am.  Dec.  315;  Chicago  etc.  R.  R.  Co.  R.  Co.,  38  Wis.  289;  Nashville  etc.  R. 

t7.  Swett>  45  HI.  197;  92  Am.  Dec.  206;  R.  Co.  v.  Elliott,  1   Coldw.  611,  618; 

Chicago  etc.  R.  R.  Co.  v.  Shannon,  43  78  Am.  Dec.  506;  Frazier  v.  Pennsyl- 

Hl.  338;  Columbus  etc.  R.  R.  Co.  v.  vania  R.  R.  Co.,  38  Pa.  St.  104;  80 

Troesch,  68  HI.  545;  18  Am.  Rep.  579;  Am.  Dec.  467. 

Greenleaf  p.  Illinois  etc.  R.  R.  Co.,  29  6  Patterson  v.  Pittsburgh  etc.  R.  R. 

Iowa,  14;  4  Am.  Rep.  181;  Schooner  Co.,  76  Pa.  St.  389;  18  Am.  Rep.  412. 

Norway  v.  Jensen,  52  HI.  373;  Colo-  e  Colorado  etc.  R.  R.  Co.  t>.  Ogden, 

rado  etc.  R.  R.  Co.  v.  Ogden,  3  CoL  3  Col.  499. 

497;   Faulkner  v.  Erie  R.  R.  Co.,  49  7  Gage  v.  Delaware  etc  R.  R.  Co., 

Barb.  324;  Lewis  p.  St  Louis  etc.  R.  14  Hun,  446. 

R.  Co.,  59  Mo.  495;  21  Am.  Rep.  385;  8  Nashville  etc  R.  R.  Co.  v.  Elliott, 

Gibson  v.  Pacific  R.  R.  Co.,  46  Mo.  1  Cold.  611;  78  Am.  Deo.  506. 
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the  company,  if  given  to  the  foreman  of  the  road-house 
and  superintendent  of  machinery/  or  to  the  foreman  of 
the  company's  repair  shops."* 

Illustrations.— A  switchman  was  coupling  cars,  Oicenpne 
attached  suddenly  started,  and  the  switchman  was  ">J°^  " 
appeared  that  the  sudden  starting  of  the  engine  was  «™~J£ 
a  defect  which  the  engineer  had  before  reported  to  the  company 
L  making  the  eoginfdangerous.     AM,  that  these .bet. mjoj£ 
fied  a  verdict  against  the  company,  in  an  action  brought  by  the 
switchman:    Chifaqo  and  Eastern  R.  R.  Co.  v.  Run?.  104  UL 
641.    A  was  employed  by  B  to  run  his  elevator,  which  was  new 
and  made  by  a  firsi-elass  machinist-    The  chain  broke,  and  A 
was  injured."    B's  engineer  had  previously  told  B  s  m*113*?? 
that   the  chain  was  not   strong  enough-     Held,  that  A  <x*u* 
maintain  an  action  against  B:  Ddaney  v.  EUton,  50  >-  *--aP- 
Cu  341.     Plaintiff,  a  workman  in  a  coal  mine,  was  lnjurea  ny 
the  fc.Ii  of  a  rock-     There  had  been  a  crack  for  some  time  where 
the  ro.-k  trc.ke  off.  and  the  superintendent  of  the  mine  knew 
-i...  2. _-:.._• d  was  dangerous.     Held, that  the  mine- 

?  injury:  Pantzar  v.  Tt7/y 
plaintiff,  being  employed 
lsbort-r  lv  defendant,  who  was  a  brewer,  was  engaged  in  «-»•?"- 
ir.c  Logheads  lv  means  of  a  steam  apparatus,  the  use  of  wbicn 
was  eiphdned  to  him.  After  be  had  been  so  employed  for  a 
t'aciK  r  of  days,  he  was  injured  by  the  explosion  of  a  hogshead, 
causx-J  ty  the'pressui*  of  "steam."  There  was  evidence  that  the 
arp_r.;;u*  was  unsafe,  owing  to  the  omission  of  a  certain  gauge 
or  Vilw.  Vut  :t  d:i  a.it  appear  that  the  defendant  knew  or  had 


» 


£  ^Xv     Direct  HtgiigBace  of  Master. — If  an  injury  to 


I  >>°*^  **?-  ^  ^  Cft  r.  5i*nw.  43  EL  338. 


*  JyjC4ra*  *  ^-Y*?*  <-"3&.  K-  EL  Ox,  38  Wi 
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damages  to  the  same  extent  as  though  the  relation  of 
master  and  servant  did  not  exist.  The  master,  although 
engaged  at  a  common  labor  with  the  servant,  does  not  be- 
come a  fellow-servant.1  Where  a  servant  is  assured  by 
his  employer  that  the  spot  where  he  is  ordered  to  work  is 
safe  from  the  fall  of  bricks,  and  he  relies  upon  the  assur- 
ance and*  is  injured  by  falling  bricks,  through  no  negli- 
gence of  his  own,  he  may  maintain  an  action  against  his 
master.1 

§  307.  Concurrent  Negligence  of  Master  and  Fellow- 
servant. — If  the  negligence  of  the  master,  as  by  provid- 
ing defective  apparatus,  etc.,  combines  with  the  negligence 
of  a  servant,  and  the  two  together  contribute  to  the  injury 
of  a  fellow-servant,  the  master  is  responsible.3    That  the 

1  Aahworth  v.  Stanwix,  3  El.  ft  E.  takes  on  nimself  the  functions  of  a 
701;  Roberts  v.  Smith,  2  Hurl,  ft  N.  workman.  It  is  a  fallacy  to  suppose 
213;  Ryan  v.  Fowler,  24  N.  Y.  410;  that  on  that  account  the  character  of 
82  Am.  Dec.  315;  McMahon  v.  Walsh,  master  is  converted  into  that  of  a  fel- 
11  Jones  ft  8.  36;  Berea  Stone  Co.  v.  low-laborer":  Ash  worth  v.  Stanwix,  3 
Kraft,  31  Ohio  St.  287;  27  Am.  Rep.  El.  ft  E.  701. 
510;  Reegan  v.  Kavanaugh,  62  Mo.  *  Daley  v.  Schaaf,  28  Hon,  314. 
230;  Johnson  v.  Bruner,  61  Pa,  St.  58;  '  Cayzer  v.  Taylor,  10  Gray,  274;  69 
100  Am.  Dec.  613;  Lorentz  v.  Robin-  Am.  Deo.  317;  Crutchfield  v.  Railroad 
son,  61  Md.  64.  "The  doctrine  that  Co.,  76  N.  C.  320;  Booth  v.  Railroad 
a  servant,  on  entering  the  service  of  Co.,  73  N.  Y.  38;  29  Am.  Rep.  97; 
an  employer,  takes  on  himself,  as  a  Cone  v.  Railroad  Co.,  81  N.  Y.  206; 
risk  incidental  to  the  service,  the  37  Am.  Rep.  491;  McMahon  v.  Hen- 
chance  of  injury  arising  from  the  ning,  1  McCrary  O.  C.  516;  Boyce  t>. 
negligence  of  fellow-servants  engaged  Fitzpatrick,  80  Ind.  526;  Grand  Trunk 
in  the  common  employment,  has  no  R.  R.  Co.  v.  Cnmmings,  106  U.  S.  700; 
application  in  the  cace  of  the  negli-  Daley  v.  Schaaf,  28  Hun,  314;  Frank- 
gence  of  an  employer.  Though  the  lin  v.  Railroad  Co.,  37  Minn.  409.  In 
change  of  injury  from  the  negligence  Paulmier  v.  Railroad  Co.,  34  N.  J.  L. 
of  fellow-servants  may  be  supposed  to  151,  the  track  over  a  trestle-work  was 
enter  into  the  calculation  of  a  servant  unsafe,  and  the  engineer  in  charge  had 
in  undertaking  the  service,  it  would  be  orders  not  to  put  the  engine  thereon, 
too  much  to  Bay  that  the  risk  of  dan-  but  disobeyed  orders,  and  a  fireman 
ger  from  the  negligence  of  a  master,  who  was  on  the  engine,  and  who  was 
when  engaged  with  him  in  their  com-  unaware  of  the  orders  or  of  the  dan- 
mon  work,  enters  in  like  manner  into  ger,  was  killed  in  consequeifce  of  the 
his  speculation.  From  a  master  he  is  trestle-work  giving  way.  It  was  held 
entitled  to  expect  the  care  and  atten-  that  the  master  was  responsible,  the 
tion  which  the  superior  position  and  court  saying:  "The  servant  does  not 
presumable  sense  of  duty  of  the  latter  agree  to  take  the  chances  of  any  negli- 
onght  to  command.  The  relation  of  gence  on  the  part  of  his  employer;  and 
master  and  servant  does  not  the  less  no  case  has  gone  so  far  as  to  hold  that 
subsist  because  by  some  arrangement  where  such  negligence  contributes  to 
between  the  joint  masters  one  of  them  the  injury,  the  servant  may  not  re- 
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servant  disobeys  the  order  of  the  master  does  not  excuse 
the  liability  of  the  latter  for  his  negligence.1  A  railroad 
company  neglecting  to  see  that  there  are  a  sufficient  num- 
ber of  brakemen  on  a  train  when  it  starts  on  its  trip  is 
liable  to  a  servant  consequently  injured  without  contribu- 
tory negligence  on  his  part,  although  the  immediate  neg- 
ligence in  so  starting  was  that  of  a  co-servant.  . 

Illustrations. — The  fireman  of  an  engine  of  a  "wildcat' 
train  was  injured  by  a  collision  caused  by  the  neglect  of  an 
agent  and  telegraph-operator,  in  the  employ  of  the  company,  U> 
strictly  observe  the  rules  laid  down  by  the  company  for  gpvern- 
ing  the  movement*  of  trains.  Held,  that  the  company  was  lia- 
ble, every  reasonable  precaution  to  avoid  the  collision  not  having 
been  taken:  Sheehan  v.  Railroad  Co.,  91  N.  Y.  332. 

§  308.    Unsuitable  or  Incompetent  Fellow-servants. — 

Again,  if  the  master  has  failed  to  exercise  ordinary  or 
reasonable  care  in  the  selection  of  his  servants,  in  conse- 
quence of  which  he  has  in  his  employ  a  servant  who,  by 
reason  of  habitual  drunkenness,  negligence,  or  other 
vicious  habits,  or  by  reason  of  want  of  the  requisite  skill 
to  discharge  the  duties  which  he  is  employed  to  perform, 
or  for  any  other  cause  is  unfit  for  the  service  in  which  he 
is  engaged,  and  if  in  consequence  of  such  unfitness  an 
injury  happens  to  another  servant,  the  master  must  an- 
swer for  the  damages  suffered  by  such  servant.*     As  to  the 

«wr*r.     It  woe!  J  W  both  unjust  and  Ak.  294;  Taylor  t?.  Western  Pacific 

i5sivv.CMo  «ietP  th*  master  to  evade  R.   R.   Co.,  45  CaL  323;  Illinois  etc 

*~*  fva*.:  v  ,>r   his  misconduct  in  ne-  R.  B.  Co.  «.  Jewell,  46  HL  99;  92  Am. 

£^4 "^   VJ^^^  prvperfy  for  the  Dec.  240;   Chicago  etc  R  R  Ca  f • 

«vrr  :>  cs:  ^KmnL    Contrib<mwy  Sullivan,  63  111.  293;  Thayer  r.   St 

aV^  Vw?  ^  *?  °^**x  *  *Vht  of  action,  Louis  etc  R  R  Co..  22  Ind.  26;  85 

v^i  -     ^-^^  °*  **•  pwty  in-  Am.  Dec  409;  Chicago  etc  R.  R.  Co. 

*  vi  ^ «  .-.       «^         ^  *■  Harnev,  28  Ind.  28;  92  Am.  Dec 

Se  M  x    -i     *Iy  ^at  °*  *"  Conl«.  2S2;   Cooih   r.  Watson   Coal  Co.,  46 

*VU-vTJ    r»    *        ,   ^       Iowa*   17;   Kamnw  etc  R.  R-  Co.   «. 
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selection  and  retention  of  servants,  the  master  does  not 
warrant  anything.  His  duty  is  to  use  reasonable  care  in 
selecting  them,  and  not  to  retain  them  after  he  has  dis- 
covered their  incompetency .'  "  The  same  care  requisite 
in  hiring  a  servant  in  the  first  instance  must  still  be 
exercised  in  continuing  him  in  the  service;  otherwise 
the  employer  will  become  responsible  for  his  want  of  care 
or  skill.  The  employer  will  be  equally  liable  for  the  acts 
of  an  incompetent  or  careless  servant  whom  he  continues 
in  his  employment  after  a  knowledge  of  such  incom- 
petency or  carelessness,  or  when,  in  the  exercise  of  due 
care,  he  should  have  known  it,  as  if  he  had  been  wanting 
in  the  same  care  in  hiring." a    When  the  unfitness  is 

Co.  v.  State,  44  Md.  2283;  Harper  v.  a  railroad,  personal  presence  of  direc- 

Indianapolis  etc  R.  R.  Co.,  47  Mo.  tors  and  officers  all  along    the  line 

567;  4  Am.  Rep.  353;  Moss  v.  Pacific  would  be  impossible.    The  charge  of 

R.  R.,  49  Mo.  167;  8  Am.  Rep.  126;  looking  after  various  divisions  of  busi- 

Connor  v.  Chicago  etc.  R.  R.  Co.,  59  ness  and  local  management  must  of 

Mo.  285;  Laning  v.  New  York  etc.  R.  necessity  be  given  to  many  subordi- 

R.  Co.,  49  N.  Y.  521;  10  Am.  Rep.  nates,  of  greater  or  less  authority,  and 

417;  8izer  v.  Syracuse  etc.  R.  R.  Co.,  each  of  these  must  be  intrusted  with 

7  Lana.  67;  Chapman  v..  Erie  R.  R.  considerable  discretion,   not  only  in 

Co.,    1  Thomp.  k  C.  526;  Hardy  v.  managing  business,  but  also  in  choos- 

Garolina  etc  R.  R.  Co.,  76  N.  0.  5;  ing  their  inferiors  in  position.     It  is 

Frazier  v.  Pennsylvania  R.  R.  Co.,  38  incumbent  on  the  principal,  whether 

Pa.  St  104;  Ardesco  Oil  Co.  v.  Gilson,  individual  or  company,  to  have  safe 

63  Pa.  St.   146.    And  see  Bauleo  v.  rules  of  business,  and  to  use  care  in 

Railroad  Co.,  59  N.  Y.  356;  17  Am.  selecting  such  agents  as  are  imme- 

Rep.  325;  Kordyke  Co.  v.  Van  Sant,  diately  appointed.    It  is  also  a  duty 

99  Ind.  188.  to  remove  such  persons  or  to  change 

1  Columbus  etc.  R.  R.  Co.  v.  Troesch,  such  regulations  as  they  have  reason 

68  I1L  545,  550;  18  Am.  Rep.  576;  Tar-  to  believe  unfit.     But,  until  informed 

rant  v.  Webb,  18  Com.  B.  797;  Michi-  to  the  contrary,  they  have  a  right  to 

Sn  Central  R  R  Co.  v.  Dolan,  32  trust  that  an  agent  or  officer  carefully 

ich.  510;  Union  Pacific  R.  R.  Co.  v.  chosen  will  use  good  judgment  in  mak- 

Milliken,  8  Kan.  647;  Lawler  v.  Rail-  ing  his  own  appointments  and  doing 

road  Co.,  62  Me.  463;  16  Am.  Rep.  his  own  duties;  and  they  have  a  right 

492;  Jordan  v.  Wells,  3  Woods,  627;  to  rest  upon  that  belief  until,  in  the 

Blake  v.  Railroad  Co.,  70  Me.  60;  35  exercise  of  that  general  vigilance  which 

Am.  Rep.  297;  Buckley  v.  Railroad  devolves  upon  themselves,  they  find 

Co.,  14  Fed.  Rep.  833;  O'Connell  v.  they  have  been  mistaken.    And  as  all 

Railroad  Co.,  20  Md.  212;  83  Am.  Dec.  men  are  liable  to  errors,  no  one  can  be 

549.    In  Michigan  etc.  R.  R.  Co.  v.  bound  to  treat  an  agent  as  incompe- 

l)olan,  32  Mich.  510,  the  court  said:  teat,  unless  for  some  error  or  miscon- 

"  A  corporation  stands  on  the  same  duct  going  to  his  general  unfitness  for 

footing  with  an  individual  in  this  re-  his  place. 

spect,  and  both  are  bound  to  use  such  3  Shanny  v.  Androscoggin  Mills,  66 

care  as  the  nature  and  dangers  of  their  Me.  420.     But  it  has  been  ruled  in 

business  require,  and  no  more.    In  New  York  that  the  same  care  is  not 

such  a  business  as  that  of  conducting  required  in  the  keeping  of  servants  as 
Vol.  L— 85 
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shown  to  have  existed  at  the  time  of  employment,  a 
prima  facie  case  of  negligence  is  made  out  against  the 
mastor,  and  the  burden  is  upon  him  to  disprove  negli- 
gence.1   The  mere  fact  that  a  railroad  engineer  is  near- 
sighted does  not  prove  him  to  be  an  improper  person  for 
the  duty,1  or  that  a  brakeman  was  slow  and  lazy*     The 
fact  that  a  servant  was  intoxicated  at  the  time  of  the  hap- 
pening of  on  accident,  whereby  a  fellow-servant  was  in- 
jured, is  a  circumstance  to  be  considered  on  the  question 
of  whether  the  master  was  in  fault  for  employing  an  in- 
competent servant.4    A  master  is  liable  for  injury  to  a 
servant  by  the  negligence  of  a  fellow-servant  hired  by 
him  in  entire  ignorance  of  his  qualifications,  and  without 
inquiry  in  reference  thereto.*    A  corporation  is  liable  to 
a  servant  for  personal  injuries  resulting  from  the  negli- 
gence of  an  employee  in  selecting  fellow-servants,  however 
competent  such  employee  may  be  in  the  business  of  select- 
ing thorn.*    Failure  to  employ  a  sufficient  number  of  men 

to  properly  perform  a  work  in  a  safe  manner  is  negli- 
gence.* 

Itu  ^rations*— The  fireman  of  a  locomotive  on  defendant's 
railroad  was  killed  through  the  alleged  negligence  of  a  switch- 
man of  the  n>ad.     A  prior  act  of  neglect  had  been  charged  upon 
the  switchman,  but  upon  investigation,  by  the  defendant's  gen- 
em  I  agent*  he  was  retained  in  his  position.    He  had  at  all  times 
appeared  competent  and   faithful.     HthU  that  no  negligence 
eouM  lv  imputed  to  defendants  in  retaining  the  switchman  in 
their  einpW  and  that,  therefore,  thev  were  not  liable  for  the 
ileaiA i  ot  the  hreman:  BauUt  t.  Railed  Co..  59  X.  Y.  S56;  17 
^  i  i  *X  ^v\  -An  **»plw**  of  a  railroad  company  was  in- 
jured t>y  one  of  ns  locomotive  engines,  owing  to  the  negligence 
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or  incompetence  of  the  fireman,  who,  against  the  rules  of  the 
company,  had  been  temporarily  left  in  charge  of  the  engine  by 
the  engineer.  The  master  mechanic  of  the  company,  whose 
duty  it  was  to  employ  and  discharge  the  engineers  and  firemen, 
knew  that  the  engineers  generally  were  in  the  habit  of  so  leav- 
ing their  engines.  Held,  that  the  company  was  liable  for  the 
injury:  Ohio  etc.  R.  R.  Co.  v.  Collarn,  73  Ind.  261;  38  Am.  Rep. 
134.  A  foreman  of  work  of  a  railroad  company  was,  when 
hired,  a  fit  person  to  discharge  the  duties  for  which  he  was  em- 
ployed, but  afterwards  became  addicted  to  habits  of  intemper- 
ance, and  while  intoxicated  caused  a  defective  scaffolding  to 
be  erected,  which  fell,  injuring  the  plaintiff,  a  workman  under 
him.  Held,  that  the  master  was  liable:  Laning  v.  Railroad 
Co.,  49  N.  Y.  521;  10  Am.  Rep.  417.  A,  who  had  never  learned 
the  carpenter's  trade,  and  had  only  worked  as  a  carpenter  for 
twelve  weeks,  was  employed  as  foreman  of  a  gang  of  carpenters 
engaged  in  erecting  a  building.  Plaintiff,  one  of  the  gang,  was 
injured  by  a  staging  on  which  he  was  working  giving  way. 
Held,  evidence  to  sustain  an  action  against  the  employer:  Bun- 
nell v.  Railroad  Co.,  29  Minn.  305.  A  railroad  engineer  is  wild, 
reckless,  and  careless,  and  is  going  down  grade  at  such  an  im- 
proper and  excessive  rate  of  speed  as  to  necessitate  the  setting 
of  the  brakes,  and  the  setting  of  the  brakes  caused  the  train  to 
oscillate,  violently  throwing  the  brakeman  from  the  train  and 
killing  him.  Held,  that  the  railroad  company  is  liable  for 
damage  for  such  killing  if  the  incompetence  of  the  engineer  was 
so  generally  known  that  they  would  be  held  to  a  knowledge  of 
it:  Rlinois  Cent.  R.  R.  Co.  v.  Jewell,  46  111.  99;  92  Am.  Dec.  240. 

§  309.  Where  Servant  is  an  Infant  or  Minor. — A 
minor  under  twenty-one,  even  a  child  of  tender  years,  in 
entering  a  service,  assumes,  like  the  adult  servant,  the 
risks  of  that  service.1  But  it  seems  essential  that  the  con- 
tract with  the  infant  should  be  a  valid  one.1    The  mere 

1  Brown  v.  Maxwell,  6  Hill,  592;  41  >  In  Railroad  Co.  v.  Miller,  49  Tex. 

Am.  Dec  771 ;  Hayden  v.  Manufac-  322,  a  father  recovered  two  thousand 

taring  Co.,  29  Conn.  648;  Nashville  dollars  damages  for  an  injury  which 

etc.  R.  R.  Co.  v.  Elliott,  1  Cold.  611;  happened  to  his  minor  son  while  em- 

78  Am.  Dec.  506;  Gartland  v.  Railroad  ployed,  without  his  permission,  on  the 

Co.,  67  111.  498;  King  v.  Boston  R.  R.  defendant's  railroad  as  a  brakeman. 

Co.,  9  Cush.  112;  Chicago  etc.  R.  R.  The  following  instruction  to  the  jury 

Co.  v.  Harney,  28  Ind.  28; -92  Am.  was  held  correct:  "  When  a  person  or 

Dec.  282;  Ohio  etc.  R.  R.  Co.  v.  Ham-  corporation  employs  a  minor,  it  de- 

tnerslev,  28  Ind.  371;  Curran  v.  Mer-  volves  on  such    employer  to  obtain 

chants   Mfg.  Co.,  130  Mass.  374;  39  the  consent  of  the  father,  when  such 

Am.  Rep.  457;  IHsk  v.  Cent.  Pac.  R.  minor  is  under   the  control  of   the 

R.  Co.,  72  Cai.  38;  1  Am.  St.  Rep.  22.  father,  and  whilst  said  minor  forms  a 
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employment,  or  the  employment  about  dangerous  work, 
of  a  minor  by  a  railroad  company,  without  the  consent  of 
his  father,  is  not  in  itself  negligence.1  But  it  has  been  held 
an  act  of  negligence  on  the  part  of  a  railroad  company  to 
take  into  its  employment  as  a  brakeman  a  minor  of  such 
tender  years  as  not  to  know  the  risks  of  the  service.2 

The  law  makes  it  the  duty  of  the  master  to  explain  the 
hazards  of  the  service  to  the  minor,  and  to  make  him 
fully  alive  to  the  dangers  of  the  situation.9  But  he  is  not 
bound  to  point  out  patent  dangers;4  for  example,  as  to 
the  use,  by  a  servant  fourteen  years  old,  of  a  freight  ele- 
vator into  the  well  of  which  opened  a  series  of  doors,  one 
on  each  story.6  And  if  the  master,  or  his  foreman  or 
vice-principal,  sends  a  minor  to  perform  a  dangerous  ser- 
vice outside  his  regular  duties,  the  master  will  be  liable 
if  he  is  injured  in  performing  it.6    In  the  absence  of  clear 

part  of  the  father's  family.     Whilst  a  Rep.  298;  Fiflk  v.  Cent  Pac.  R.  R.  Co., 

minor,  the  father  is  liable  for  the  sup-  72Cal.  38;  1  Am.  St.  Rep.  22.  A  boy  of 

port  of  his  child,  and  is  entitled  to  the  nineteen,  employed  in  the  upper  story 

earnings  of  his  son;  and  where  the  of  a  factory,  from  which  the  means  of 

son,  through  the  negligence  of  the  em-  escape  are  insufficient  in  case  of  fire, 

ployer   or  its  servants,   receives   an  is  not  presumed,  as  matter  of  law,  to 

injury  incapacitating  him  for  a  while  have  assumed  the  risk.     Whether  he 

from  labor,  and  rendering  him  less  has  done  so  is  a  question  of    fact: 

serviceable  up  to  his  arriving  at  the  Schwandner  v.  Birge,  33  Hun,    186. 

age  of  twenty-one  years,  the  employer  The  master  is  bound  to  use  more  care 

thus  encaging  a  minor,  without  the  in  'the  case    of   an    infant   servant: 

knowledge  or  consent  of  the  father,  is  Robertson  v.  Cornelson,  34  Fed.  Rep. 

liable  to  the  father  in  damages. "   And  716. 

see  Hamilton  v.  Railroad  Co.,  64  Tex.        *  Fones  v.  Phillips,  39  Ark.  17;  43 

656.    But  a  contract  with  an  infant,  Am.  Rep.  265;  Rock  v.  Indian  Or- 

for  his  benefit,  is  valid  until  avoided  chard  Mills,  142  Mass.  522;  Gilbert 

by  the  parent  or  guardian,  and  con-  v.  Guild,    144  Mass.  601;  Ciriack  v. 

tracts    of   service  are    frequently  bo  Merchants'  Woolen  Co.,    146    Mass. 

made:  Nashville  etc.  R.  R.  Co.  v.  £1-  182;  4  Am.  St  Rep.  307. 
liott,  1  Cold.  611;  78  Am.  Dec.  506;        'Costellov.  Judson,  21  Hun,  39a 
Gartland  v.  R.  R.  Co.,  67  HI.  498.  6  Railroad  Co.  t>.  Fort,  17  Wall.  553 

1  Texas  and  Pacific  R.  R.   Co.  v.  Siegel  v.  Schantz,  2  Thomp.  ft  C.  353 

Carlton,  60  Tex.   397;  Pennsylvania  Grizzle  v.  Frost,  3  Feet  ft  F.  622, 

R.  R.  Co.  v.  Long,  94  Ind.  250.  Jones  v.  Old  Dominion  Cotton  Mills,  82 

*  Goff  v.  Railroad  Co.,  36  Fed.  Rep.  Va.  140;  3  Am.  St.  Rep.  92;  contra, 
299.  Anderson  v.  Morrison,  22  Minn.  274. 

*  Coombs  v.  New  Bedford  Cordage  In  an  Indiana  case,  the  court  went  fur- 
Co.,  102  Mass.  572;  3  Am.  Rep.  507;  ther,  and  held  that  where  an  infant 
Sullivan  v.  India  Mfg.  Co.,  113  Mass.  Bervant  is  ordered  by  a  fellow-servant 
396;  Grizzle  v.  Frost,  3  Fost.  ft  F.  622;  to  perform  a  work  outside  of  his  du- 
Hill  v.  Gust,  55  Ind.  45;  St.  Louis  etc.  ties,  and  is  injured,  the  master  is 
R.  R.  Co.  v.  Valirius,  56  Ind.  511;  liable:  Chicago  etc.  R.  R.  Co.  v.  Har- 
Dowling  v.  Allen,  74  Mo.  13;  41  Am.  ney,  28  Ind.  28;  92  Am.  Deo.  282. 
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proof  to  the  contrary,  an  infant  of  the  age  of  fourteen 
years  will  be  presumed  to  have  sufficient  capacity  to 
recognize  and  avoid  danger.1 

Illustrations. — A  boy  of  fifteen,  employed  to  feed  a  defect- 
ive press,  was  injured  by  placing  his  fingers  under  the  punch, 
as  was  habitually  done,  notwithstanding  a  rule  forbidding  it, 
nor  could  the  work  well  be  done  without  disregarding  the  rule. 
Held,  that  the  employer  was  liable:  Hayes  v.  Bush  and  Denslow 
Mfg.  Co.,  41  Hun,  407.  A  boy  of  thirteen,  employed  by  a  cot- 
ton manufacturing  company,  caught  his  hand  in  a  winder. 
Held,  that  a  mere  neglect  to  fence  the  winder  was  not  negli- 
gence, a  winder  not  being  a  peculiarly  dangerous  machine; 
that  if  the  boy  had  been  sufficiently  instructed  concerning  the 
danger,  the  company's  duty  towards  him  had  been  performed: 
Rock  v.  Indian  Orchard  Mills,  142  Mass.  522.  The  plaintiff,  a 
girl  fifteen  years  old,  was  employed  in  the  defendant's  factory, 
and  was  kept  at  work  until  three  o'clock  Sunday  mornings, 
and  was  then,  by  order  of  the  superintendent,  allowed  to  re- 
main in  the  factory  till  daylight,  but  only  in  a  basement  room. 
On  the  occasion  in  question  the  night-overseer  of  the  factory, 
finding  the  basement  room  damp,  put  the  plaintiff,  with  other 
children  operatives,  in  a  second-story  lighted  room,  which  had 
an  unguarded  elevator  hole  in  an  adjoining  unlighted  passage- 
way. The  children  played  at  hide-and-seek,  and  the  plaintiff, 
running  into  the  passage-way,  fell  through  the  hole  and  was 
injured.  Held,  that  the  defendant  was  liable:  Atlanta  Cotton 
Factory  Co.  v.  Speer,  69  Ga.  137;  47  Am.  Rep.  750.  A  girl  of 
eleven,  under  an  agreement  between  her  father  and  A,  worked 
for  A  at  his  house.  He  permitted  her  to  go  across  a  prairie  so 
insufficiently  clad  that  she  froze.  Held,  that  she  could  main- 
tain an  action  against  A:  Nelson  v.  Johansen,  18  Neb.  180;  53 
Am.  Rep.  806.  A  girl  of  fourteen,  employed  to  feed  collars  in 
an  ironing  machine,  was  not  instructed  as  to  the  obvious  dan- 
ger. After  six  weeks,  she  caught  her  finger  in  a  button-hole, 
and  her  hand  was  drawn  between  the  rollers.  Held,  that  her 
employer  was  not  liable:  Hickey  v.  Taaffe,  105  N.  Y.  26. 

§  310.  Statutory  Provisions  as  to  Liability  of  Master 
to  Servant.  —  By  statute  in  some  of  the  states  as  well  as  in 
England,  the  liability  at  common  law  of  a  master  for  in- 
juries to  his  servants  has  been  somewhat  altered.  By  the 
California  Code,2  "  an  employer  is  not  bound  to  indemnify 

1  Nagie  v.  Railroad  Co.,  88  Pa.  St.        '  Civ.  Code,  sec  1970. 
35;  32  Am.  Rep.  413. 
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his  employee  for  losses  suffered  by  the  latter  in  conse- 
quence of  the  ordinary  risks  of  the  business  in  which  he 
is  employed,  nor  in  consequence  of  the  negligence  of 
another  person  employed  by  the  same  employer,  in  the 
same  general  business,  unless  he  has  neglected  to  use  or- 
dinary care  in  the  selection  of  the  culpable  employee/' 
This  statute  has  been  construed  so  as  to  make  no  differ- 
ence whether  the  culpable  employee  was  in  a  superior 
grade  of  service  to  the  injured  employee,  or  not.1  By 
the  Georgia  code  it  is  provided:  "Railroad  companies  are 
common  carriers,  and  liable  as  such.  As  such  companies 
necessarily  have  many  employees  who  cannot  possibly 
control  those  who  should  exercise  care  and  diligence  in 
the  running  of  trains,  such  companies  shall  be  liable  to 
such  employees,  as  to  passengers,  for  injuries  arising  from 
the  want  of  such  care  and  diligence." *  "The  principal  is 
not  liable  to  one  agent  for  injuries  arising  from  the  neg- 
ligence or  misconduct  of  other  agents  about  the  same 
business.  The  exception  in  the  case  of  railroads  has  been 
previously  stated."*  "A  railroad  company  shall  be  liable 
for  any  damages  done  to  persons,  stock,  or  other  property, 
by  the  running  of  the  locomotives  or  cars,  or  other  machin- 
ery of  such  company,  or  for  damage  done  by  any  person 
in  the  employment  and  service  of  such  company,  unless 
the  company  shall  make  it  appear  that  their  agents  have 
exercised  all  ordinary  and  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the  company."4 
"  If  the  person  injured  is  himself  an  employee  of  the  com- 
pany, and  the  damage  was  caused  by  another  employee, 
and  without  fault  or  negligence  on  the  part  of  the  person 
injured,  his  employment  by  the  company  shall  be  no  bar 
to  the  recovery."  *  These  provisions  change  the  common- 
law  rule,  and  permit  any  employee  who  is  free  from  fault 

*  Collier  j  SteinWt,  61  CaL  116;        »  G*  Code  1873L  see.  2202. 
OO^S  *  Hm  PointGravd  Co.,  61        «LL,  .ec.  30ML 

»6l  Code  1873;  «c  2061  * ""  "*  *** 
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to  recover  for  the  negligence  of  any  other  employee, 
without  respect  to  whether  the  two  were  engaged  about 
the  same  business,  or  not.9  By  statute  in  Illinois,  the 
owners  of  coal  mines  are  required  to  take  certain  pre- 
cautions for  the  safety  of  their  workmen,  and  their 
neglect  to  do  so  renders  them  liable  to  a  servant  in- 
jured.2 By  the  code  of  Iowa  it  is  provided:  "Every 
corporation  operating  a  railway  shall  be  liable  for  all 
damages  sustained  by  any  person,  including  employees 
of  such  corporation,  in  consequence  of  the  neglect  of 
agents,  or  by  any  mismanagement  of  the  engineers  or 
other  employees  of  the  corporation,  and  in  consequence 
of  the  willful  wrongs,  whether  of  commission  or  omis- 
sion of  such  agents,  engineers,  or  other  employees, 
when  such  wrongs  are  in  any  manner  connected  with 
the  use  and  operation  of  any  railway  on  or  about  which 
they  shall  be  employed;  and  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding." a  To  make  the 
master  liable  under  this  statute,  the  culpable  servant 
must  have  failed  to  use  ordinary,  not  extraordinary,  care.4 
Under  this  statute,  an  employee  riding  on  a  hand-car,  but 
injured  by  another  hand-car  running  into  his,  has  been 
held  entitled  to  recover,5  and  so  has  a  servant  who  stepped 
on  the  track  to  avoid  a  runaway  team,  and  was  injured 
by  a  hand-car  negligently  run  by  fellow-servants  of  his.6 
Where,  in  an  action  for  negligence,  it  appeared  that  plain- 
tiff was  a  section-hand,  and  at  the  time  of  the  injury  was 
loading  a  car,  it  was  held  that  his  service  did  not  pertain 
to  the  operation  of  the  road  under  section  1307  of  that 
code,  permitting  recovery  for  negligence  of  a  co-employee 
only  in  such  a  case.7    An  employee  of  a  railway  company, 

1  Georgia  R.  R.  Co.  v.  Goodwire,  *  Hunt  v.  Chicago  etc.  R.  R.  Co.,  26 

56  Ga.  196;  Marsh  v.  South  Carolina  Iowa,  363. 

R.  R.  Co.,  56  Ga.  274;  Georgia  R.  R.  *  Lombard  v.  Railroad  Co.,  47  Iowa, 

Co.  v.  Rhodes,  56  Ga.  645.  494;  Hoben  v.  Railroad  Co.,  20  Iowa, 

*  Underwood's  HI.  Stats.  1878,  pp.  562. 

867,  871,  sees.  8,  14;  Hurd's  111.  Stats.  6  Moore  v.  Railroad  Co.,  47  Iowa, 

1877,  pp.  669,  671,  sees.  8,  14.  688. 

1  Iowa  Code  1873,  sec.  1307.  7  Smith  v.  Railroad  Co.,  59  Iowa,  73. 
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engaged  in  the  work  of  repairing  the  track,  is  within  the 
statute  as  thus  limited,  and  entitled  to  recover  damages 
of  the  company  for  the  negligence  of  a  co-employee.1  A 
running  of  special  trains  over  a  railway  by  a  construction 
company,  while  engaged  in  building  it,  is  "operating  a 
railway,"  within  the  statute;  and  a  person  engaged  in 
shoveling  gravel  from  the  cars  of  such  a  train  is  within 
the  constitutional  scope  of  the  statute.2  A  person  em- 
ployed by  a  railway  company  at  the  work  of  taking  down 
and  removing  a  bridge,  who  was  compelled  by  orders  of 
his  superior  to  go  upon  one  of  the  company's  trains,  and 
while  so  riding  was  injured,  was  engaged  in  operating 
the  road,  within  the  statute,  and  was  entitled  to  damages.3 
But  a  person  engaged  at  work  in  the  repair-shop  of  a 
railway  company  is  not  within  the  statute,  and  if  he  can 
maintain  an  action  at  all  for  an  injury  received  while 
thus  engaged,  it  must  be  under  the  principles  of  the 
common  law.4  Whether  the  nature  of  the  service  in 
which  the  injured  servant  was  engaged  brought  him 
within  the  statute  has  been  held  a  question  of  fact  for 
the  jury,  and  not  of  law  for  the  court.4  Contributory 
negligence  of  the  injured  employee  is  a  bar  to  his  ac- 
tion, as  at  common  law.6  In  Kentucky,  by  statute,  "if 
the  life  of  any  person  is  lost  or  destroyed  by  the  willful 
neglect  of  another  person  or  persons,  company  or  com- 
panies, corporation  or  corporations,  their  agents  or  ser- 
vants, then  the  personal  representative  of  the  deceased 
shall  have  the  right  to  sue  such  person  or  persons,  com- 
pany or  companies,  corporation  or  corporations,  and  re- 

1  Frandaen  v.  Railroad  Co.,  36  Iowa,  *  McAnnichtr.  Miarissippi  etc  R.  R. 

372.  Co.,  20  Iowa,  338;  Hoben  r.  Burling- 

1  McKnight  v.  Construction  Co.,  43  ton  etc   R.   R.   Co.,  20  Iowa,  562; 

Iowa,  406.  Hamilton  r.  Des  Moines  etc  R.  R.  Co. , 

*  Schrceder  v.  Chicago  etc   R.  R.  36  Iowa,  31;  Carlin  v.  Chicago  etc  R. 
Co.,  47  Iowa,  375,  383;  41  Iowa,  344.  R.  Co.,  37  Iowa,  316;  Lang  v.  Holi- 

*  Potter  v,  Chicago  etc  R.  R.  Ccf  day  Creek  R.  R.  Co.,  42  Iowa,  677; 
46  Iowa,  398.  Steele  t>.  Iowa  Central  R.  R.  Cc,  43 

Schrceder  v.   Chicago  etc   R.  R     Iowa,   109;  Lombard  v.  Chicago  etc 
Cc,  41  Iowa,  344.  R  R.  Cc,  47  Iowa,  494. 
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cover  punitive  damages  for  the  loss  or  destruction  of  the 
life  aforesaid."1  Under  this  statute,  it  is  held  that  if  the 
person  killed  was  an  employee  of  a  railroad  company,  and 
not  a  stranger  to  it,  in  order  to  a  recovery  the  miscon- 
duct of  the  company  or  its  agents  or  servants  must  have 
been  do  gross  as  to  imply  actual  malice,  or  recklessness.2 
But  if  the  person  killed  was  a  stranger  to  the  railroad 
company,  then,  under  another  section  of  the  same  stat- 
ute,3 whilst  punitive  damages  cannot  be  recovered  unless 
the  jury  should  find  that  the  company,  its  agents  or  ser- 
vants, had  been  guilty  of  willful  neglect,  yet  there  can  be 
a  recovery  of  compensatory  damages  if  the  killing  was  the 
result  of  want  of  ordinary  care  on  the  part  of  the  defend- 
ant.4 When  the  grade  of  negligence  denominated  "willful 
neglect"  is  established,  the  master  must  pay  damages,  no 
matter  how  negligently  the  person  killed  may  have  acted.5 
A  Maine  statute  enacting  that  every  railroad  corporation 
shall  be  liable  for  injuries  sustained  by  "any  person" 
under  certain  circumstances  has  been  construed  to  mean 
persons  not  servants  of  the  corporation,  and  hence  not  to 
change  the  common-law  rule  as  to  injuries  by  a  fellow- 
servant.6  And  a  similar  statute  in  Missouri 7  has  received 
a  similar  construction.8  The  New  York  Laws,  1876, 
chapter  122,  make  it  a  misdemeanor  to  use  a  child  in  a 
dangerous  employment.  An  action  against  the  employer 
may  be  maintained  by  a  child  thus  injured,  and  ordi- 
narily it  is  for  the  jury  to  say  whether  the  employment 

1  Stanton's  Rev.  Stat  Ky.  510,  sec.  3.  Co.,  10  Bush,  263.    But  see  Sullivan 

'  Clazton  v.  Railroad  Co.,  13  Bush,  v.  Railroad  Co.,  9  Bush,  SI. 

636;  Jacobs  v.  Railroad  Co.,  10  Bush,  6Rev.  Stats.  Me.  1840,  o.  81,  sec. 

263.  21;  Carle  v.  Bangor  etc.  R.  R.  Co.,  43 

9  Stanton's  Rev.  Stat.  Ky.  510,  sec.  1.  Me.  269. 

*  Jacobs  v.  Louisville  etc.  R.  R.  Co.,  '  Rev.   Stats.   1855,p.   647;   Gen. 

10  Bush,  263;  Claxton  v.  Lexington  Stats.   1865,  p.  601;  Wagner's  Stats. 

etc  R.  R.  Co.,  13  Bush,  636.  519;   Rev.    Stats.    1879,   sees.    2121, 

»  Claxton  v.  Lexington  etc  R.  R.  2122. 

Co.,  13  Bush,  636;  Louisville  etc.  R.  B  Proctor  v.   Hannibal  etc.   R.   R. 

R.  Co.  v.  Mahony,  7  Bush,  235,  239;  Co.,  64  Mo.  112;  overruling  Schultz  v. 

Digby  v.  Kenton  Iron  Co.,  8  Bush,  Railroad  Co.,  36  Mo.  13,  and  Connor 

167;  Jacobs  v.  Louisville  etc  R.  R.  v.  Railroad  Co.,  59  Mo.  285. 
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was  dangerous.1  In  Wisconsin,  a  statute  making  a  rail- 
road company  failing  to  fence  liable  to  "persons"  injured 
may  be  availed  of  by  an  employee  of  the  company.2  A 
hammer  used  for  driving  spikes  into  cross-ties  on  a 
railroad  is  not  machinery  within  the  Alabama  code  pro- 
viding that  an  employer  is  liable  for  injuries  to  an  em- 
ployee as  if  he  were  a  stranger,  when  the  injury  is  caused 
by  any  defect  in  the  machinery  used  in  the  business  of 
the  master  or  employer.* 

§  311.  Servant  Waives  Defect  by  Entering  or  Remain- 
ing in  Service  Knowing  of  It. — If  the  servant  before  he 
enters  the  service  knows,  or  if  he  afterwards  discovers,  or 
if  by  the  exercise  of  ordinary  observation  or  reasonable 
skill  and  diligence  in  his  department  of  service  he  may 
discover,  that  the  building,  premises,  machine,  appliance, 
or  fellow-servant  in  connection  with  which  or  with  whom 
he  is  to  labor  is  unsafe  or  unfit  in  any  particular,  or  that 
the  occupation  he  is  entering  is  a  dangerous  one,  and  if, 
notwithstanding  such  knowledge,  or  means  of  knowledge, 
he  voluntarily  enters  into  or  continues  in  the  employ- 
ment without  objection  or  complaint,  he  is  deemed  to  as- 
sume the  risk  of  the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  for  damages  against  the  master 
in  case  it  shall  result  in  injury  to  him.4    Where  an  em- 

*  Hickey  r.  Taaffe,  32  Hun,  7.  r.  Holmes,  7  HurL  A  N.  937.     United 

*  Quackenbnsh  r.  Railroad  Co.,  62    States:  Kielley  v.  Belcher  etc  Mining 
w»; 41  *-  Co.,  3Saw.  500;  Dillon  *.  Union  Pacific 

»  Georgia  Pac  R>  Co.  r.  Brooks,  84    R.  R.  Co.,  3  ML  319;  Jones  r.  Yeager, 

*^i?*-  2  ML  64.     Connecticut:    Hay  den  «. 

*2riioxnp«ioonKegligence,p.l00a,     Smithville  Mfg.  Co,,   29  Conn.   54& 

citing    aad    grouping    the    following    GeoViria:  Western   etc  R.  R.   Co.  * 

%  West- 
Georgia 
Com- 
58  G*. 
Iowa, 


RuirX  r.*«  r      VnT-^*;  OgJen  r.     159;    7   Rep.    539.    Illinois:    Chicago 

^C^^v^L^k  °S5*  J&    Briti'S  SL  25oTciic^retc  RR 
WU> *-  ^  •  **-  1^  Clarke    Co.  r.  Manroe,  85  HL  25;  Moris  r. 


5£;T  nv-:.1^        w   M*"<«.  »«  Q-  B.     C*mp  Point  Mfg.   Co.  r.  Ballon,  71 
«»«"   «&£    BrtS^-  ^  U  *—**-    P:  "I'  ^t.  LoS»  etc  R.  R.  <*._* 
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ployee,  after  having  the  opportunity  of  becoming  ac- 
quainted with  the  risks  of  his  situation,  accepts  them,  he 
cannot  complain  if  he  is  subsequently  injured  by  such 
exposure.1  One  whoso  employment  in  a  railroad  yard 
requires  him  to  move  damaged  cars  takes  the  risks  inci- 
4  dent  to  mistaking  a  damaged  car  for  a  sound  one/  like- 
wise the  risk  arising  from  the  use  of  worn  rails  for 
side-tracks  in  a  railroad  yard.3  A  brakeman  cannot  re- 
cover for  being  struck  by  a  snow-bank  left  along  the  sides 
of  the  track  by  the  snow-plow,  as  he  assumes  such  risks.4 
One  who  works  on  a  raised  platform  without  a  railing 

Gleason,  1  Bradw.  510;  Toledo  etc.  Springs  etc.  Co.,  12  R.  I.  112;  34  Am. 
R.  R.  Co.  v.  Asbury,  84  I1L  429;  Chi-  Rep.  615.  Texas:  Robinson  v.  Hous- 
eago  etc  R  R.  Co.  v.  Ward,  61  HI.  ton  etc.  R.  R.  Co.,  46  Tex.  540;  In- 
190;  Indianapolis  etc.  R.  R.  Co.  v.  ternational  R.  R.  Co.  v.  Doyle,  49 
Flanigan,  77  111.  365;  Moss  v.  John-  Tex.  190.  Wisconsin:  Dorsey  v.  Phil- 
son,  22  ni.  633.  Kentucky:  Sullivan  v.  lips  etc.  Co.,  42  Wis.  583;  Oak  Bridge 
Louisville  6.  Co.,  9  Bush,  81.  Mas-  Coal  Co.  v.  Reed,  6  Cent.  L.  J.  275; 
sachusetts:  Ladd  v.  New  Bedford  R.  Wormell  v.  Maine  Cent.  R  R.  Co.,  79 
R.  Co.,  119  Mass.  412.  Maine:  Buz-  Me.  397;  1  Am.  St.  Rep.  321;  Smith 
teVL  v.  Laconia  Mfg.  Co.,  48  Me.  113;  v.  Car  Works,  60  Mich.  501;  1  Am. 
77  Am.  Dec.  212.  Maryland:  Balti-  St.  Rep.  542;  and  see  Greenleaf  v. 
more  etc.  R  R  Co.  v.  Woodruff,  4  R.  R  Co.,  29  Iowa,  14;  4  Am.  Rep. 
Md.  242;  39  Am.  Dec.  72;  Hanrathv  181;  Money  v.  Coal  Co.,  55  Iowa,  671; 
v.  Northern  etc  R  R  Co.,  46  Md.  Naylor  v.  Chicago  etc.  R.  R  Co.,  53 
280.  Minnesota:  Le  Claire  v.  First  Wis.  661;  Clark  v.  Railroad  Co.,  28 
Division  etc.  R  R.  Co.,  20  Minn.  9.  Minn.  128;  Chicago  etc.  R.  R.  Co.  v. 
Michigan:  Davis  v.  Detroit  etc.  R  R.  Clark,  11  111.  App.  104;  Chicago  etc.  R. 
Co.,  20  Mich.  105;  4  Am.  Dec.  364;  R.  Co.  v.  Simmons,  11  111.  App.  147; 
Fort  Wayne  etc.  R.  R  Co.  v.  Gilder-  Louisville  etc.  R  R.  Co.  v.  Cower,  85 
sleeve,  33  Mich.  133.  Missouri:  Dale  Tenn.  465;  Spiva  v.  Osage  Coal  Co.,  88 
v.  St.  Louis  etc.  R.  R.  Co.,  63  Mo.  Mo.  68;  Brown  v.  Railroad  Co., 69  Iowa, 
465;  Devitt  v.  Pacific  R  R,  50  Mo.  161;Herrimanv.R.R.Co.,27Mo.App. 
302.  North  Carolina:  Crutchfield  v.  435;  Knoxville  Iron  Co.  v.  Smith,  86 
Richmond  etc.  R.  R  Co.,  78  N.  C.  Tenn.  45;  Norfolk  etc.  R.  R.  Co.  v. 
900;  76  N.  C.  320.  New  York:  De  Graff  Emmert,  83  Va.  640;  Bohcr  v.  Havey- 
v.  New  York  etc.  R.  R.  Co.,  3  Thomp.  meyer,  46  Hun,  557;  Norfolk  etc. 
&  C.  255;  reversed,  19  Alb.  L.  J.  134;  R.  R.  Co.  v.  Cottrell,  83  Va.  512; 
Laning  v.  New  York  etc.  R.R  Co.,  49  Woodward  v.  Shrumpf,  120  Pa.  St. 
N.  Y.521;  10  Am.  Rep.  417;  Gibson  v.  458;  Wilson  v.  R  R  Co.,  37  Minn. 
Erie  R  R  Co.,  63  N.  Y.  449;  20  Am.  326;  Anderson  v.  Sowlo  Elevator  Co., 
Rep.  552;  reversing  5  Hun,  39;  Haskin  37  Minn.  539;  Hudson  v.  Ocean  S.  S. 
v.  New  York  etc.  R.  R.  Co.,  65  Barb.  Co.,  110  N.  Y.  625;  New  York  etc 
129;  affirmed  56  N.  Y.  608;  Wright  v.  R.  R  Co.  v.  Lyons,  119  Pa.  St.  324. 
New  York  etc.  R  R  Co.,  25  N.  Y.  1  Uinback  v.  R.  R  Co.,  83  Ind. 
562;  Jones  v.  Roach,  9  Jones  &  S.  248.  191. 

Pennsylvania:    Frazier  v.  Pennsylva-        *  Fraker  v.  R.  R  Co.,  32  Minn.  54. 
nia  R.  R  Co.,  38  Pa.  St.  104;  80  Am.        *  Michigan    Central  R   R   Co.  v. 

Dec.  467;  and  see  ODonnell  v.  Rail-  Austin,  40  Mich.  247. 
road  Co.,  59  Pa.  St.  239;  98  Am.  Dec.        *  Dowell  v.  Railway  Co.,  62  Iowa, 

336.    Rhode  Island:  Kelley  v.  Silver  629. 
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takes  the  risk  of  falling  off.1  A  servant  does  not  necessa- 
rily assume  the  risks  incident  to  the  use  of  unsafe  ma- 
chinery furnished  by  his  master,  because  he  knows  its 
character  and  condition;  it  is  also  necessary  that  he 
should  know,  or  by  the  exercise  of  common  observation 
might  have  known,  the  risks  attending  its  use.*  A  work-  " 
man  in  a  mine  does  not  assume  risks  incident  to  defects 
in  the  hoisting  apparatus  used  for  lowering  him  to  the 
place  where  he  works.  This  is  not  machinery  about 
which  he  is  employed.* 

Illustrations. — The  plaintiff  was  employed  to  work  on  a 
machine  of  an  old  pattern,  which  had  not  all  the  safeguards  of 
newer  machines.  He  worked  on  it  for  several  years,  and  then 
told  the  owner's  superintendent  that  it  ought  to  have  an  ad- 
ditional safeguard.  The  superintendent  promised  to  attend  to  . 
it,  but  it  was  not  furnished,  and  the  plaintiff  was  required  to 
continue  to  work  with  it,  under  threat  of  being  discharged  if  he 
refused.  He  complied,  and  was  injured.  Held,  that  the  mas- 
ter was  not  liable:  Sweeney  v.  Berlin  and  Jones  Envelope  Co.,  101 
N.  Y.  520;  54  Am.  Rep.  722.  A  railroad  switchman  had  been 
sent  by  the  defendants  to  switch  a  car  owned  by  another  rail- 
road company,  to  be  loaded  with  nitro-glycerine  by  the  con- 
signor of  that  company.  Owing  to  the  negligence  of  the 
servants  of  that  consignor  there  was  an  explosion,  by  which 
the  switchman  was  killed.  The  switchman  knew  the  danger- 
ous character  of  the  work.  Held,  that  defendant  was  not  lia- 
ble: Foley  v.  Hail  road  Co.,  48  Mich.  622;  42  Am.  Rep.  481.  A 
brakeman  in  the  service  of  a  railroad  company  was  injured  by 
catching  his  foot  in  the  guard  of  a  switch.  The  guard  was 
made  of  T  rail,  the  kind  in  general  use,  and  it  appeared  that 
U  rail  would  have  been  safer,  although  not  in  general  use. 
The  brakeman  knew  the  character  of  the  rail,  and  continued  in 
the  service  without  objection.  Held,  that  the  railroad  company 
was  not  responsible  in  damages:  Smith  v.  Railroad  Co.,  69  Ma 
32;  33  Am.  Rep.  484.  A  conductor  on  defendant's  railroad 
was  knocked  from  a  freight  train  and  killed  by  a  projecting 
roof  of  defendant's  depot  He  was  familar  with  the  road,  had 
passed  over  it  daily  for  a  long  time,  and  the  roof  had  not  been 
altered  after  he  entered  the  defendant's  employ.  Held*  that  the 
company  was  not  liable:  Gibson  v.  Railroad  Co.,  63  N.  Y.  449; 

>M©uHaa    *    G^^     138     lha.        *  Russell  r.  R.  IL  Co.,  32  Minn.  2301 
****  •  M— ~  w.  Hum  63  Iowa.  390. 
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20  Am.  Rep.  552.  A  locomotive  engineer,  in  the  employ  of  a 
railroad  company,  while  leaning  outside  an  engine  in  motion, 
and  looking  back  for  a  signal  from  the  conductor,  was  injured 
by  his  head  coming  in  contact  with  a  signal  post  three  feet 
eight  inches  distant  from  the  track,  and  visible  half  a  mile 
away.  There  were  many  other  signal  posts  and  other  erections 
along  the  track  at  the  same  distance  from  it.  He  knew  of  those 
facts,  but  had  not  noticed  this  particular  post.  Held,  that  he 
was  not  entitled  to  recover  against  the  railroad  company  for 
the  injury,  as  he  knew  the  danger  and  assumed  the  risk:  Love- 
joy  v.  RaUroad  Co.,  125  Mass.  79;  28  Am.  Rep.  206.  A  car- 
coupler  or  switchman  was  constantly  employed  in  running 
damaged  cars  to  the  shop  for  repairs.  While  attempting  to 
couple  two  of  these  cars  he  was  killed.  Held,  that  he  had  ac- 
cepted the  service  and  its  risks,  and  could  not  recover:  Chicago 
etc.  R.  R.  Co.  v.  Ward,  61  111.  130.  A  fireman  was  killed  by 
the  overturning  of  an  engine  engaged  in  u bucking"  snow. 
Held)  in  the  suit  of  his  representatives  against  the  company, 
that  a  verdict  for  defendant  was  properly  directed :  Bryant  v. 
Railroad  Co.,  65  Iowa/  305;  55  Am.  Rep.  275.  A  workman  in 
a  railroad  yard  caught  his  foot  between  the  main  rail  and  the 
guard  rail  at  a  crossing.  He  knew  that  there  were  no  blocks. 
Held,  that  the  risk  was  one  which  he  assumed,  and  that  for  his 
injury  the  company  was  not  liable:  Hass  v.  Railroad  Co.,  40 
Hun,  145.  An  employee  of  a  railroad,  while  on  top  of  a  freight- 
train,  was  caught  by  a  telegraph  wire  about  four  feet  above  the 
top  of  the  train,  and  was  killed.  The  wire  had  been  there  for 
five  weeks.  The  employee  was  well  aware  of  its  position,  had 
frequently  passed  under  it,  and  was  an  experienced  hand. 
Held,  that  there  was  no  evidence  of  negligence  on  the  part  of 
the  management  of  the  railroad  which  should  be  submitted  to 
a  jury:  Dalton  v.  Atlantic,  Mississippi,  etc.  R.  R.  Co.,  4  Hughes, 
180.  A  railroad  corporation  was  in  the  habit  of  running  special 
trains  without  notice.  An  employee  knowing  this,  while  on  a 
hand-car,  was  run  into  and  injured  by  a  special  train  going  at 
a  high  rate  of  speed  without  notice.  Held,  that  he  had  no 
right  of  action  against  the  corporation :  Pennsylvania  R.  R.  Co. 
v.  Wachter,  60  Md.  395.  A  workman  was  employed  by  a  rail- 
road company  to  stand  in  a  dangerous  place  to  signal  trains. 
Held,  that  he  assumed  the  obvious  risks  of  the  position:  Ken- 
nedy v.  Railroad  Co.,  33  Hun,  457.  A  railroad  track  in  a  yard 
curved  so  sharply  as  to  be  dangerous  to  one  attempting  to 
make  a  coupling  from  the  inner  side.  Held,  that  the  risk  was 
incident  to  the  employment,  and  that  a  brakeman  killed  there 
must  be  deemed  to  have  assumed  the  risk:  Tattle  v.  Detroit, 
Grand  Haven,  etc.  Ry  Co.,  122  U.  S.  189.    A  workman  engaged 
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in  excavating  a  tunnel  was  injured  by  a  land  Blide,  the  danger 
from  which  was  apparent  to  him.  Held,  that  he  could  not  re- 
cover of  his  employer,  although  he  was  ordered  to  work  there 
by  a  foreman,  who  also  knew  of  the  danger:  Anderson  v.  Win- 
ston, 31  Fed.  Rep.  528.  A  fireman  knowing  the  danger  lets  on 
steam  when  there  is  water  in  the  pipes,  and  is  injured  by  the 
bursting  of  a  valve  in  which  there  is  no  defect.  Held,  an  injury 
arising  from  the  risks  of  his  employment:  Linch  v.  Sagamore 
Mfg.  Co,  143  Mass.  206.  The  engineer  of  a  train  was  killed  in 
an  accident  caused  by  a  misplaced  switch.  It  appeared  that 
the  switch-target  was  painted  green,  and  the  plaintiff  contended 
that  if  it  had  been  red  it  could  have  been  more  readily  seen  at 
a  distance,  and  enabled  intestate  to  stop  his  train  in  time. 
Held,  that  as  all  the  switch-targets  on  the  road  were  green,  and 
had  been  for  two  years,  during  which  time  intestate  had  been  in 
the  employ  of  the  company,  he  was  presumed  to  have  accepted 
it  as  one  of  the  risks  of  the  employment:  Naylor  v.  N.  Y.  Cent. 
R.  R.  Co.,  33  Fed.  Rep.  801.  One  employed  as  switchman  in  a 
freight-yard,  while  coupling  cars,  stepped  into  one  of  several 
drainage  sluices  which  were  in  existence  when  he  entered  the 
employment,  and  which  he  knew  remained  without  alteration, 
and  was  killed.  Held,  that  the  company's  receiver  was  not 
liable:  De  Forest  v.  Jewett,  88  N.  Y.  264. 

§  312.  Aliter  where  He  Complains  and  Master  Prom- 
fees  to  Remedy  Defect.— As  stated  in  the  last  section,  the 
servant,  by  continuing  in  the  service  after  knowledge  of 
defects,  is  deemed  to  assume  the  risk  himself.1  But  if  the 
servant  complain  of  the  defect  to  the  master,  and  the  lat- 
ter promises  to  remedy  or  repair  it,  the  servant,  by  remain- 
ing on  this  assurance  for  a  reasonable  time  in  the  service, 
will  not  be  considered  to  have  waived  it,  and  the  question  of 
a  reasonable  time  will  be  for  the  jury.1    But  if  the  defect 

l  Ktot  r.  Chicago  etc  R  R  Co.,  32  K.   C  300;  Shanny  «.   Andrt 

J*T**  £*• :  Greenleaf  r,  Ihxboque  etc.  MiTK  66  Me.  420;  Laningr.  New  T?ork 

R  R  CVx%  55  low*.  5*2;  Muldowney  e.  etc  R  R  Co.,  49  N.  Y.  521;  10  Am. 

r..ao»  eic   R  R  Ca,  39  low*.  615;  Rep.  417;  Holmes  ».  Worthingtoo,  3 

t     -     %..     ^  etc"  R    K   Cot-  *°  Fo«*-  *  *-  533;  Holmes  r.  Clarke,  6 

i      *  i  -  ^ :  ^^ *-r    r~    CaOT^:i-   *'  Hurl  &  X.  319;  30  L  J.    Ei.  135; 

low*.    k>4»:        Ketv   X*fc   OstthdeM  affirmed   in   Exchequer  Chamber,  m* 

Jit^  «^  R  R  Cx.  7$  X.  C  «-«.  Clarke  r.  Holmes,  7  HuiL  &  N. 

JfcV;  £;aft»   *   R^h,   9  Joc*s  4   S.  9S7:  Conroy  r.  Vulcan  Iron  Works, 

-*>5   M,m»  r.  l,U**os.  4  III   AffL  «2  Mo,  35.  39;  Paterson  r.  Wallace, 

iVvr    .     T>     >^       ,     ^  l     M*°*      74S?     *     PjU-     APP-     »>5     * 

*^v   .  w  LvT^  Vv-  **  !*■»•     $«*-  J«r.  550;  Kelley  r.  Silver  Spring 
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is  not  remedied  within  the  promised  time,  his  remaining 
in  the  service  is  at  his  own  risk.1  And  when  a  master 
has  furnished  implements  perfect  of  their  kind,  but  not 
designed  for  or  adapted  to  the  performance  of  his  work, 
and  a  servant  objects  to  using  them  on  this  account,  but 
continues  to  use  them,  he  will  be  held  to  have  assumed 
the  risk.2  And  the  mere  complaint  of  the  servant  will 
not  be  sufficient,  unless  the  master  expressly  or  impliedly 
promises  to  repair  the  defect.8  In  some  jurisdictions  it 
is  even  held  that  although  the  servant  may  have  been 
aware  of  the  defect,  yet  if  it  was  of  such  a  nature  that  a 
man  of  ordinary  prudence  would  not  on  account  of  it 
have  abandoned  the  service,  and  the  servant  continued 
therein,  and  was  in  consequence  of  the  defect  injured,  he 
may  recover  damages.4 

Illustrations. — A  railroad  employee  in  passing  over  the 
track  had  observed  that  it  was  rough  and  uneven.  Held,  not 
an  assumption  of  the  risk:  Dale  v.  St.  Louis  etc.  R.  R.  Co.,  63 
Mo.  455;  Dorsey  v.  Railroad  Co.,  42  Wis.  583.  The  deceased,  a 
miner,  complained  to  the  manager  of  a  mine  of  a  dangerous 

615;  Patterson  v.  Railroad  Co.,  76  Pa.    ment  at  a  gunpowder  factory 

St.  389;  18  Am.  Rep.  412;  Missouri  If  the  defendants  knew  of  the  defect, 
Furnace  Co.  v.  Abend,  107  HI.  44;  47  and  undertook  to  repair  it,  and  the 
Am.  Rep.  425;  Greene  v.  Railroad  Co.,  plaintiff  went  on  working,  relying  on 
31  Minn.  248;  47  Am.  Rep.  785;  Manu-  their  repairing  it,  then  tney  may  be 
facturing  Co.  v.  Morrissey,  40  Ohio  St.  liable.  If  the*  plaintiff  complained  of 
148;  48  Am.  Rep.  669;  Conroy  v.  Vul-  the  defect,  and  the  defendants  prom- 
can  Iron  Works,  6  Mo.  App.  102;  ised  that  it  should  be  remedied,  he  is 
Parody  v.  Railroad  Co.,  15  Fed.  not  to  be  deprived  of  his  remedy 
Rep.  205;  Counsell  v.  Hall,  145  Mass.  merely  because,  relying  on  their 
468.  In  Holmes  v,  Worthington,  2  promise,  he  remained  in  their  em- 
Fost.  &  F.  533,  Mr.  Justice  Willes  ploy  ment." 

said:  "There  is  no  case  deciding  that  1  Eureka  Co.  v.  Base,  81  Ala.  200; 

where  the  employer  and  the  servant  60  Am.  Rep.  152. 

are  both  aware  that  the  machinery  is  *  Texas  etc.  R.  R.  Co.  v.  Bradford, 

in  an  unsafe  state,  and  the  Bervant  66  Tex.  732;  59  Am.  Rep.  639. 

foes  on  using  it  under  a  reasonable  *  Railroad  v.  Drew,  59  Tex.  10;  46 

elief  that  it  will  be  set  right  by  the  Am.  Rep.  261. 

employer,  and  it  is  not  set  right,  and  *  Snow  v.  Railroad  Co.,  8  Allen,  441; 

he  suffers  an  injury,  he  cannot  sustain  85  Am.  Dec.  720;  Patterson  v.  Railroad 

on  action.     The  master  may  choose  to  Co.,  76  Pa.  St.  389;  18  Am.  Rep.  413; 

be  too  chary  of  repairs  for  the  sake  Colorado  R.  R.  Co.  v.  Ogden,  3  Col. 

of  economy.    No  doubt  if,  knowing  499;  Buzzell  v.  Mfg.  Co.,  48  Me.  113; 

this,  the  servant  chooses  to  use  the  ma-  77  Am.  Dec.  212;  Britton  v.  Cotton 

chine,  he  may  lose  his  remedy,  just  as  Co.,  L.  R.  7  Ex.  130;  Clarke  v.  Holmes, 

in  the  case  of  the  man  taking  employ-  7  Hurl,  &  N.  937. 
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stone  in  the  roof  of  the  mine,  and  he  promised  to  remove  it 
The  foreman  sent  men  to  remove  it,  and  the  deceased  went  to 
work  below,  instead  of  waiting  till  it  was  removed.  The  work- 
men accidentally  detached  the  stone,  and  it  fell  on  the  deceased, 
killing  him.  Held,  that  the  deceased  had  not  waived  the  de- 
fect: Patterson  v.  Wallace,  1  Macq.  648.  An  employee  of 
a  railroad  company  complained  to  the  yard-master  that  the 
work  on  which  he  was  engaged  was  unsafe,  because  enough 
hands  were  not  furnished  to  perform  it  No  promise  to  furnish 
more  was  given.  The  employee  continued  in  the  service  and 
was  injured.  Held,  that  he  was  not  negligent  as  matter  of  law: 
Thorpe  v.  Railroad  Co.,  89  Ma  650;  58  Am.  Rep.  120. 

§  313.  Contributory  Hegtigeoce  of  Servant — F&flJLng 
to  Hotify  Haater  of  Defect.  —  If  the  servant  continues  in 
the  use  of  the  particular  machine,  tool,  or  appliance,  or 
to  work  in  the  particular  building,  on  the  particular 
premises,  or  in  connection  with  the  particular  fellow- 
servant,  after  he  has  discovered  that  it  is  dangerous  for 
him  to  do  so,  without  informing  his  master  of  the  danger, 
he  is  guilty  of  contributory  negligence,  such  as  will  pre- 
clude him  from  recovering  damages  of  the  master  in  case 
he  is  afterwards  injured  thereby.1    He  must  either  make 

'STbcmpxia  on  Xedij**ce,   sec  that  they  bad  become  imwffiripwt 

19.  £  10U;  Gr^cleaf  r.  I^cqoe  etc  snsafe,  or  when  they  had  been  in 

R~  R~  Co..  S3  Ion*  o2.  57:  Cratch-  as  long  as  they  could  with  safety  be 

£<M  r.  Ruhpccd  etc  &  &  Col,  73  nsed.  to  take  them  off  the  road  until 

^  •  ^*-  ^-^  ~<>  3f  -  C.  32l>:  T^smcas  e.  repaired  and  made  snmcient  and  safe. 

Ontral  O_:o  R.  R  Col.  6  O:uo  St.  105;  And  for  any  injury  -»«fe«i~«i  by  an 

rir^i  r*  L*^^  ^-*-  C\.  43  Me.  agent  or  employee  of  the  company 
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M.   lxv:  »  A=.  Rep.  6r-:   Pe^aryl-  ixposes  a  reciprocal  dnty  upon  him. 
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evsr?  say:  -The  <i=rr  spewed  on  ti*  h»  pert,  not  aimplT  in  the 

cv-v^r  by  tie  ruaca  occ=r.fd  *ry  ment  of  the  train,  bat  also  m 
*~e.  **«-:-«-Tcr  v*s  to  ts*  rcascA&^b* 


%  viiiii  the  dae  inspection  of  the 

V^i*h^r^~<*^*=:ic,i --**=»  a    machinery,  and  apperanu,  as  to  their 
^."i*1.iT^/_~=a  ^^  *~ — *-*— t  sccrfd    fcrEaencr  and  safety  while  under  his 


^  ^V"^*-*21  Bfcr±:a«y  •«  «=»    cbarse;  and  on  the  discovery  of  any 
.v  *rL°^^  ^--rr*1  M  «^J    defect  or  insa£caency,  to  notify  the 


S*!  ITi  *5T l^y  ***"  ***  r*-?**    company,  and  to  take  the  proper  pre- 
fej— <>._._  .£      ^  ™  pwr«=£  iri    c*=Ck.-tti to cnarJafxmst danger tben- 
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the  necessary  repairs  himself,  or  report  the  fact  to  the 
employer  or  person  having  charge  of  the  repairs,  and  if 
he  omits  to  do  so,  and  is  injured  in  consequence,  he  can- 
not recover  from  the  employer.1  It  is  contributory  neg- 
ligence in  the  servant,  if  after  discovering  defects  in  the 
machinery,  or  incompetence  in  his  fellow-servants,  not 
to  notify  the  master  of  the  fact;8  unless,  it  seems,  where 
the  master  has  equal  knowledge  of  the  defect  with  the 
servant.*  But  the  servant  is  not  negligent  per  se  for  us- 
ing defective  machinery,  even  with  knowledge  of  defects, 
if  the  danger  is  not  immediate.4 

§  314.    Going  into  Dangerous  Situation  by  Command  of 
Master. — Where  the  master  orders  the  servant  into  a 

ing  or  continuing  to  use  defective  can  the  can  or  machinery  to  be  made,  or 

ana  machinery,  yet  if  his  own  neglect  in  continuing  their  use  on  the  road 

of  duty  in  the  management  of  the  beyond  the  time  when  they  could  be 

train,  or  due  inspection  of  the  can  safely  used,  the  company  would  be 

and  machinery  in    his  charge,   con-  liable  in  damages  for  the  injury.     And 

tributed  as  a  proximate  cause  of  the  whether  such  was  the  case  or  not  was 

injury,  he  could  have  no  right  of  ac-  a  matter  of  fact  for  submission,  under 

tion  against  the  company  for  damages;  proper  instructions,  to  the  jury  in  the 

or  if  he  knew  of  the  defects  and  in-  court  below." 

sufficiency  of  the  can  or  machinery,  *  Stroble  v.  Railroad  Co.,  70  Iowa* 
and  without  taking  the  necessary  and  555;  69  Am.  Rep.  456. 
proper  precaution  to  guard  against  '  Illinois  etc.  K.  R.  Co.  v.  Jewell, 
danger,  continued  to  use  them,  he  took  46  111.  99;  92  Am.  Dec.  240;  Toledo 
upon  himself  the  risk,  and  waived  his  etc.  R.  R.  Co.  v.  Eddy,  72  HI.  138; 
right  as  against  the  company.  If  Crutchfield  v.  Richmond  etc.  R,  R. 
there  was  no  neglect  of  due  and  or-  Co.,  76  N.  C.  320;  78  N.  C.  300;  Pat- 
dinary  care  and  diligence  on  the  part  tenon  v.  Railroad  Co.,  76  Pa.  St.  389; 
of  the  company  furnishing  or  continu-  18  Am.  Rep.  412;  McMillan  v.  Rail- 
ing the  use  of  the  can  and  machinery,  road  Co.,  20  Barb.  449;  Davis  v.  Rail- 
and  the  injury  was  caused  by  latent  road  Co.,  20  Mich.  105;  4  Am.  Rep. 
defects,  unknown  alike  to  the  com-  364;  Allerton  Packing  Co.  v.  Egan, 
pany  and  to  the  conductor,  and  not  86  111.  253;  Porter  v.  Railroad  Co.,  97 
discoverable  bv  due  and  ordinary  skill  N.  C.  66;  2  Am.  St.  Rep.  272.  If  a 
and  diligence  m  the  inspection  of  the  servant  knows  that  the  tools  given 
can  and  machinery,  it  would  be  a  mis-  him  bv  his  master  to  work  with  are 
adventure,  falling  among  the  casualties  defective,  he  cannot  recover  for  an  in- 
incident  to  the  business,  and  for  which  jury  caused  by  the  defect:  Texas  and 
no  one  could  be  blamed.  But  if  the  Pacific  RV  Co.  v.  Bradford,  66  Tex. 
defects  which  caused  the  injury  were  732;  59  Am.  Rep.  639;  as  where  a 
actually  unknown,  either  to  the  com-  section-master  used  a  defective  dump- 
pany  or  the  conductor,  and  not  dis-  car  after  he  had  been  ordered  to  set 
coverable  by  due  and  ordinary  in-  another:  Pleasants  v.  Raleigh  and  Au- 
spectian,  and  yet  were  such  as  resulted  gusta  Air-line  R.  R.  Co.,  95  N.  C.  195. 
from  a  neglect  of  reasonable  and  or-  *  Fairbank  v.  Haentzsche,  73  I1L 
dinary  care  and  diligence  on  the  part  236;  Perry  v.  Ricketts,  55  111.  234 
of  the  company,  either  in  procuring  *  Huhn  v.  Railroad  Co.,  92  Mo.  440. 
Vol.  L—  86 
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situation  of  danger,  and  he  obeys,  and  is  thereby  injured, 
the  law  will  not  deny  him  a  remedy  against  the  master 
on  the  ground  of  contributory  negligence,  unless  the  dan- 
ger was  so  glaring  that  no  prudent  man  would  hare  en- 
tered into  it,  even  where,  like  the  servant,  he  was  not 
entirely  free  to  choose.1  Although  a  master  may  have 
directed  a  servant,  through  his  superintendent,  to  wipe 
off  a  machine  while  in  motion,  without  caution  as  to  the 
danger  of  so  doing,  yet  if  the  danger  is  apparent,  and  the 
servant  in  doing  so  allows  the  waste  which  he  is  using  to 
hang  down  and  be  caught  in  the  cog-wheels  below,  this 
is  contributory  negligence.2  The  fact  that  an  employee 
has  performed  work,  knowing  it  to  be  dangerous,  does  not 
of  itself  make  him  guilty  of  contributory  negligence,  but 
it  must  appear  that  he  performed  that  which  was  danger- 
ous in  a  negligent  manner.8  So  where  the  person  injured 
was  ordered  into  a  service  of  peculiar  danger,  such  as  he 
did  not  undertake  to  perform,  by  another  servant,  stand- 
ing toward  him  in  the  relation  of  superior  or  vice-principal, 
if  he  obeys  such  an  order,  and  is  injured,  he  may  recover 
damages.  The  law  will  not  declare  his  act  of  obedience 
negligence  per  «t,  but  will  leave  it  to  the  jury  to  say 
whether  he  ought  to  have  obeyed  or  not.4 

Illustrations. — The  plaintiff  was  a  laborer  in  the  employ 
of  a  railroad  company,  under  the  control  of  a  section  foreman, 
engaged  in  spiking  down  rails.  He  was  furnished  with  a  ham- 
mer obriously  and  dangerously  defective.  He  protested  to  the 
foreman  against  working  with  it,  bnt  was  ordered  to  use  it  on 
pain  of  losing  his  place.  The  work  in  hand  required  speedy 
L£ce.    He  used  the  hammer,  and  was  injured  by  reason 


.O- 


lK«^iar.KiT»«a(eMa»>;  C<i  r.  Kraft,  31  Ohio  St.  287;  27  Am. 

l>ary  n  Kjul-ui  CVx.  1.&  M*5«w  5*s>;  R^-p.  510;  Bradley  v.  New  York  etc 

&?  An   Kcjv  7S5;  J.ss*  c  R^lrviai  IL   R.   Co..  62  X.   Y.  99;   Mann   * 

Ox,  **   >i  .^i   *73c  Cvi*  r.  Railroad  Orttatal  Print  Works,  11  R.  L  153; 

IV,  ::  W^  I!*.  Osjaao  etc  R.  IL  Co.  r.  Bayfield,  37 

*  A:;**  Ea^»  Wccfcs  *  RaniaO.  micii.~2Ci5:  Patterson  r.  Pittsburg  R. 
1,V  l».i  iS.t;  „v»  Am  R<o.  ?»  R.  Cx.  76  Pa.  St.  3S9,  3M;  18  Am 

*  V  c  V  ««&  Ry  CaT  n  EcOKvm,  Kra.  41*;  Fort  r,  Whipple,  11  Hun, 
$4  A:*.  !£x  «*>>:  Chicago  etc R.  R.  Co.  v.  Harney, 

*  Woe  r.  CV.-*$*  et^  R.  R-  Cc  .  5*  2*  fcai  £8;  83  An.  Dec  282. 
^"v*    4  Am  R*^*;*;  Be**  ^ 
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of  its  defective  condition.  Held,  that  the  railroad  company  was 
liable:  East  Tennessee  etc.  R.  R.  Co.  v.  Duffield,  12  Lea,  63;  47  Am. 
Sep.  319.  The  defendant,  owner  and  master  of  a  steam-tug, 
ordered  the  cook  to  go  forward  and  handle  the  bow-line,  and  he 
got  entangled  in  it  and  was  hurt.  He  was  usually  employed  at 
the  stern,  and  the  employment  in  question  was  more  dangerous, 
and  the  defendant  did  not  warn  him,  but  urged  him  to  the  duty 
with  an  oath.  But  the  plaintiff  was  nineteen  years  old,  had 
lived  at  the  seashore  all  his  life,  and  had  been  to  sea  three  sum- 
mers, and  on  the  tug  four  months.  Held,  that  a  verdict  for  the 
defendant  must  stand:  WiUiams  v.  Churchill,  137  Mass.  243;  50 
Am.  Rep.  304.  The  plaintiff,  in  the  employ  of  a  railroad  com- 
pany, went  under  a  car  standing  alone  on  a  repair  track,  by 
order  of  his  foreman,  to  repair  it,  and  was  there  injured  by  the 
starting  of  the  car  by  an  advancing  train.  The  track  was  usu- 
ally protected.  There  was  no  proof  of  any  precautions  to  pro- 
tect it  on  this  occasion.  Held,  that  a  nonsuit  was  improper: 
Luebke  v.  Railroad  Co.,  59  Wis.  127;  48  Am.  Rep.  483.  A  ser- 
vant is  directed  by  his  master  to  drive  a  van  under  a  gateway, 
over  which  there  is  a  sign,  the  master  having  better  means  of 
observation,  and  in  following  directions  is  injured  by  coming  in 
contact  with  the  sign.  Held,  that  he  may  maintain  an  action 
against  the  master  for  such  injury:  Haley  v.  Case,  142  Mass. 
316.  A  hod-carrier,  engaged  at  work  about  an  excavation,  per- 
ceiving that  it  was  dangerous,  manifested  some  reluctance  to 
descend  into  it,  but  was  ordered  by  his  employer  to  do  so,  and 
obeyed,  and  the  earth  caved  in  upon  him  and  killed  him.  Held, 
that  his  widow  might  recover  damages  of  his  employer:  Keegan 
v.  Kavanaugh,  62  Mo.  230.  Plaintiff's  intestate  was  employed 
by  defendant,  a  railroad  company,  as  a  common  laborer,  for 
the  purpose  of  loading  and  unloading  freight-cars.  While 
thus  engaged  he  was  ordered  by  the  depot  superintendent  to 
couple  a  freight  car  with  other  cars  attached  to  a  locomotive; 
and  having  to  go  between  the  cars  for  this  purpose,  the 
engine  was  so  carelessly  managed  that  he  was  crushed  to 
death.  The  duty  of  coupling  the  cars  was  entirely  different 
from  that  for  which  deceased  was  hired.  Held,  that  plaintiff 
could  recover:  Lalor  v.  Railroad  Co.,  52  111.  401;  4  Am.  Rep.  616. 
A  took  service  with  a  railroad  company  as  a  brakeman  on  a 
passenger  train.  After  a  while  he  was  ordered  to  do  yard-work. 
He  objected  and  protested,  but,  rather  than  lose  his  place, 
complied  with  the  order.  While  in  the  performance  of  the 
yard-work,  which  was  of  a  dangerous  character,  he  received 
injuries.  Held,  that  the  company's  liability  to  him  was  greater 
than  it  would  have  been  had  he  been  an  ordinary  yard-hand, 
and  that  it  was  competent  for  him  to  show  that  he  protested 
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againBt  doing  the  work  when  ordered  to:  Jones  v.  Railroad  Co., 
49  Mich.  573.  A  railroad  engineer  was  ordered  to  use  two 
engines  coupled  together  for  bucking  snow  off  the  track.  The 
practice  is  general  and  well  known,  but  dangerous.  The  en- 
gineer, while  thus  engaged,  was  killed.  Held,  the  occupation 
was  included  in  the  ordinary  risks  of  his  employment:  Morse 
v.  Railroad  Co.,  30  Minn.  465.  A  master  ordered  his  servant 
to  go  on  a  platform,  which  was  dangerous  because  sloping 
outwards,  slippery,  and  unprotected,  to  do  a  piece  of  work. 
The  servant  knew  the  danger  as  well  as  the  master,  and  might 
have  taken  some  precautions  against  it  He  took  none,  how- 
ever, fell,  and  was  injured.  Held,  that  the  master  incurred  no 
liability:  English  v.  Railroad  Co.,  24  Fed.  Rep.  906. 

§  315.    Other  Cases  of  Contributory  Negligence. — It  is 

negligence  in  the  servant  to  disobey  the  regulations  of 
the  master  whereby  he  is  injured,1  provided  the  violation 
is  the  proximate  cause  of  the  injury;1  as  where  a  brake- 
man  was  injured  by  coupling  cars  by  hand,  when  the 
rules  of  the  company  declared  that  "a  short  stick  must 
always  be  used  to  guide  the  link."  *    If  a  servant  is  di- 
rected to  do  a  certain   thing,  and   he  voluntarily  and 
negligently  chooses  a  dangerous  method  of  doing  it,  there 
being  a  safer  method,  his  master  is  not  liable  for  injuries 
resulting  from  such   negligence.4    An  engineer  cannot 
recover  against  the  company  for  injuries  received  in  a 
collision  with  another  train,  where  his  own  train,  as  wdl 
as  the  other,  was  out  of  time.* 

IixrsTRATioxs.— An  engine  was  old  and  rickety,  and  liable, 
wnen  tir^d  up,  to  start  off  of  its  own  accord;  but  by  the  observ- 
~i7i  <v*ain  ? mPle  rate*  this  could  be  prevented.  A  fireman, 
o^".£n*Wlnf  th1e»e,™1«-  neglected  them  when  he  fired  up  the 

tr£ >fc   *  rP     -     davr  S  work'  and  while  he  was  standing  on  the 
w*t.  adjusting  the  key  to  the  cellar-box,  the  engine  started, 

*»H^!L  *****  CW.  SI   M:^ 
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injuring  him.    Held,  that  he  was  guilty  of  contributory  negli- 
gence:   Vichtburg  R.  R.  Co.  v.   Wilkins,  47  Miss.  404.    The 
boiler  of  a  locomotive  contained  defects  which  were  plainly 
visible  on  the  outside.    Notwithstanding  this,  the  engineer 
continued  to  run  the  engine,  keeping  the  steam  much  higher 
than  he  was  instructed  to  do,  and  higher  than  would  have 
been  safe  with  a  sound  boiler.    It  exploded,  and  he  was  killed. 
Held,  contributory  negligence:  Hubgh  v.  Railroad  Co.,  6  La. 
Ann.  495;  54  Am.  Dec.  565.    A  servant  gropes  along  a  dark 
passage-way  on  his  master's  premises  where  he  has  no  busi- 
ness, and  opens  a  door  and  falls  down  an  elevator,  which  has 
a  bar  in  front  of  it.    Held,  that  he  has  no  cause  of  action 
against  his  master:  Pfeiffer  v.  Ringler,  12  Daly,  437.    A  brake- 
man,  endeavoring  to  couple  cars  under  circumstances  of  pecu- 
liar danger,  disregarded  the  warning  of  by-standers,  and  was 
injured.    Held,  contributory  negligence,  preventing  him  from 
recovering  damages:  Muldonney  v.  Railroad  Co.,  39  Iowa,  615. 
An  experienced  brakeman  undertook  to  couple  cars  which  he 
knew  to  be  of  unequal  height,  without  using  the  ordinary 
crooked  link  which  is  used  for  the  purpose  of  preventing  acci- 
dents in  such  case.    Held,  contributory  negligence,  barring  a 
recovery:  Hulett  v.  Railroad  Co.,  67  Mo.  239.    On  the  defend- 
ant's railroad  was  a  bridge  with  sides  five  feet  high,  coming  up 
one  foot  above  the  floor  of  the  engine-cab,  and  thirteen  and  a 
half  inches  from  the  sides  of  passing  engines.    The  plaintiff's 
intestate,  a  fireman,  well  knowing  the  character  and  situation 
of  the  bridge,  without  orders  and  in  violation  of  the  rules,  opened 
the  ash-pan,  whereby  fire  was  communicated  to  woolen  waste 
in  a  journal  box.    Then  without  orders  or  necessity  he  stood 
outside  of  the  engine  on  the  steps  of  the  engine  and  tender  and 
endeavored  to  extinguish  the  fire  with  a  hose,  and  while  so 
employed  he  was  struck  by  the  side  of  the  bridge  and  killed. 
Held,  that  the  company  was  not  Uable:  Sheeler  v.  Railroad  Co., 
81  Va.  188;  59  Am.  Rep.  654.    An  engineer  carried  more  steam 
than  the  rules  of  the  company  allowed,  and  suffered  the  water 
to  get  too  low  in  the  boiler..   An  explosion  took  place  and  he 
was  killed:  Held,  contributory  negligence:  Illinois  etc.  R.  R. 
Co.  v.  Houck,  72  111.  285.    An  engineer  was  running  his  train 
at  a  high,  reckless  rate  of  speed,  in  order  to  make  up  for  lost 
time.    The  engine  ran  off  the  track  while  passing  a  battered 
rail  on  a  curve,  and  he  was  injured.    Held,  contributory  negli- 
gence: Illinois  etc.  R.  R.  Co.  v.  Paterson,  69  111.  650.    A  railroad 
company  used  on  some  of  its  cars  an  apparatus  for  coupling 
known  as  the  "  Miller "  draw-bar,  and  on  others  an  ordinary 
draw-bar.    When  it  is  attempted  to  couple  a  car  provided  with 
the  "Miller"  draw-bar  with  one  provided  with  the  ordinary 
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draw-bar,  the  ends  are  liable  to  slip  past  each  other,  thus 
bringing  the  platforms  of  the  two  cars  near  together.    This,  on 
one  occasion,  happened  with  two  of  the  company's  cars,  in  the 
presence  of  an  experienced  brakeman.    Soon  after,  the  same 
cars  got  detached  from  each  other,  and  this  brakeman  went 
between  them  to  couple  them,  and  was  crashed  and  killed  by 
reason  of  the  ends  slipping  past  each  other  and  the  platforms 
coming  together.    Held,  that  there  could  be  no  recovery:  Toledo 
etc.  R.  R.  Co.  v.  Ashbury,  84  111.  429.    A  brakeman  failed  in 
his  first  attempt  to  make  the  coupling,  and  instead  of  stepping 
out  from  between  the  cars,  as  he  might  have  done,  continued 
the  attempt  as  the  cars  were  moving  on,  and  while  so  doing, 
got  his  foot  in  the  frog  of  the  rails,  whereby  he  was  injured. 
Held,  that  although  the  company  had  failed  to  furnish  cars  which 
coupled  readily,  yet  the  negligence  of  the  brakeman  was  the 
proximate  cause  of  the  injury:  William*  v.  Railroad  Co.,  43  Iowa, 
396.    A  brakeman  whose  duty  it  was  to  uncouple  cars  saw  that 
the  train  did  not  stop  to  enable  him  to  perform  this  duty.     He 
nevertheless  ran  in  between  the  cars  while  they  were  moving, 
endeavoring  to  uncouple  them,  and  was  killed.    Held,  con- 
tributory negligence:  Marsh  v.  Railroad  Co.,  56  Ga.  274.     The 
proprietors  of  a  factory  failed  to  fence  a  shaft,  which  they 
were  required  to  do  by  statute.     One  of  tl\cir  servants,  contrary 
to  their  express  commands,  and  knowing  that  it  was  dangerous 
to  meddle  with  the  shaft,  took  hold  of  it  and  set  it  in  motion, 
whereby  he  was  injured.   Held,  contributory  negligence:  Caswell 
v.  Worthy  5  El.  &  B.  849.    A  servant  of  a  ship-builder,  knowing 
a  bridge  to  be  weak  and  defective,  and  that  blocks  had  previ- 
ously been  placed  under  it  to  strengthen  it,  and  that  when  so 
strengthened   it  had  borne  the  weight  of  eighteen   hundred 
pounds,  attempted  to  use  it  without  the  aid  of  such  strength- 
ening-blocks.    It  broke   down   and  he  was  drowned.     Held, 
contributory  negligence:  Jones  v.  Roach,  9  Jones  &  S.  248.    A 
brakeman  of  a  gravel  train,  having  lost  his  coat  from  the  train 
while  in  motion,  got  off  to  pick  it  up,  and  attempted  to  board 
it  while  in  motion,  and  in  doing  so  caught  hold  of  the  rim  of 
a  box-car,  which  broke,  and  he  fell.    Held,  contributory  negli- 
gence: Timmons  v.  Railroad  Co.,  6  Ohio  St.  105.     A  railroad 
flagman  stood  on  the  track  in  front  of  an  approaching  train, 
and   was  run  over.    Held,  contributory  negligence:   Mills  v. 
Railroad    Co.,   2  McAr.   314.     An   experienced    seaman   was 
placed   to  await  orders  in  the  wheel-house  of  a  steam-barge 
which  was   being    towed.     He  unlasbed    the  wheel   without 
orders,  and  as  the  rudder  came  into  contact  with  an  obstruc- 
tion on  the  bottom,  the  wheel  revolved  and  injured  him  while 
trying  to  hold  it.    Held,  that  he  was  guilty  of  contributory 
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negligence:  The  John  B.  Lyon,  33  Fed.  Rep.  184.  A  brakeman, 
while  descending  the  ladder  on  the  side  of  the  caboose,  not  in 
the  discharge  of  his  duty,  but  for  some  purpose  of  his  own,  was 
struck  and  injured  by  the  supply-pipe  of  a  water-tank.  He  had 
been  on  the  road  for  three  months,  knew  of  the  proximity  of  the 
tank,  and  that  there  was  not  sufficient  space  for  a  person  to 
pass  between  the  pipe  and  the  train.  Held,  that  he  was  guilty 
of  contributory  negligence:  Wilson  v.  Louisville  &  N.  R.  Co., 
Ala.,  1888.  A  brakeman,  having  been  warned  of  the  danger, 
attempted  to  couple  cars  with  double  dead-woods,  and  was 
injured.  Held,  that  he  was  guilty  of  contributory  negligence. 
Hathaway  v.  Michigan  Cent.  JR.  JR.  Co.,  51  Mich.  253;  47  Am. 
Rep.  569;  and  see  Kelly  v.  Abbott,  63  Wis.  307;  53  Am.  Rep. 
292.  A  brakeman  attempted  to  change  an  engine-link  without 
haying  the  engine  stop  before  going  on  an  unballasted  side- 
track, and  was  injured.  Held,  contributory  negligence:  Penn- 
sylvania  Co.  v.  Hankey,  93  111.  580.  A  foreman  of  a  gang  of 
stone-cutters  directed  a  particular  stone  to  be  taken  from  a 
large  pile.  This  was  done  in  such  a  manner  as  to  cause  the 
fall  of  another  stone,  by  which  the  plaintiff,  one  of  the  gang,  a 
person  under  age,  had.  his  leg  broken.  There  was  evidence 
tending  to  show  negligence  both  on  the  part  of  the  foreman 
and  of  the  workmen,  field,  contributory  negligence:  Brown  v. 
Maxwell,  6  Hill,  592;  41  Am.  Dec.  771.  A  laborer  attempted 
to  raise  a  weight  by  fastening  an  engine  to  it  by  means  of  a  clip. 
The  clip  slipped  off,  the  weight  fell,  and  he  was  killed.  Held, 
contributory  negligence:  Dynen  v.  Leach,  26  L.  J.  Ex.  221.  An 
employee  rode  on  the  top  of  a  car  and  was  struck  by  a  bridge, 
whose  situation  he  well  knew.  Held,  contributory  negligence: 
Pittsburg  etc.  JR.  JR.  Co.  v.  Sentmeyer,  92  Pa.  St.  276;  37  Am.  Rep. 
684;  Clark  v.  Railroad  Co.,  78  Va.  709;  49  Am.  Rep.  394; 
Hooper  v.  Railroad  Co.,  21  8.  C.  541;  53  Am.  Rep.  691;  Owen 
v.  Railroad  Co.,  1  Lans.  108.  A  brakeman  was  thrown  from  a 
railroad  car  and  killed,  by  reason  of  the  brake-head  coming  off 
the  upright  shaft,  through  the  nut  at  the  top  being  loose  and 
coming  off.  Held,  that  the  company  was  not  liable,  as  it  was 
the  brakeman's  duty  to  see  that  the  brake  was  in  good  repair 
and  in  fit  condition  for  use,  and  to  report  its  defects  to  the  com- 
pany: Illinois  Cent.  R.  JR.  Co.  v.  Jewell,  46  111.  99;  92  Am.  Dec. 
240.  An  engineer,  while  leaning  out  of  the  locomotive,  and 
looking  back  to  get  a  signal  from  the  conductor,  was  injured  by 
his  head  coming  against  a  signal-post,  three  feet  and  eight 
inches  distant  from  the  track.  Before  looking  back  he  had 
looked  ahead  and  seen  no  obstruction.  He  knew  of  the  signal- 
posts,  but  had  never  noticed  this  one.  There  were  other  struc- 
tures on  the  line  of  the  road  at  the  same  distance  from  the 
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track.  Held,  that  he  could  not  recover  of  the  company  for  the 
injury:  Lovejoy  v.  Boston  etc.  R.  R.  Co.,  126  Maes.  79;  28  Am. 
Rep.  206.  A  workman  in  a  mining  tunnel,  fully  aware  of  the 
danger  of  an  unsupported  ceiling  which  he  was  fixing  in  his 
own  way  (confessedly  a  dangerous  way),  sat  down  while  rest- 
ing directly  under  the  dangerous  spot.  The  ceiling  fell,  and  he 
was  injured.  Held,  in  an  action  against  the  employer,  that  the 
jury  should  be  directed  to  find  for  defendant:  Bunt  v.  Sierra 
Buttes  Gold  Mining  Co.,  24  Fed.  Rep.  847.  An  employee  in  a 
stove  factory,  in  the  absence  and  in  violation  of  the  directions 
of  his  employers,  exchanged  his  usual  and  proper  place  of 
work,  for  which  he  was  employed  as  a  catcher, — a  place  of 
little  or  no  danger, — for  that  of  sawyer,  a  much  more  dangerous 
position;  and  while  he  was  so  acting  as  sawyer,  a  band-wheel 
broke,  and  one  of  the  pieces  struck  and  injured  the  employee. 
Held,  that  the  employee,  by  going  from  his  proper  place  into 
one  of  greater  danger,  contributed  to  his  injury:  Brown  v.  -By- 
roads, 47  Ind.  435.  An  engineer  in  the  employ  of  a  railroad 
company  was  injured  by  the  falling  of  an  embankment.  Held, 
that  the  fact  that  he  had  with  him  in  the  locomotive,  at  the 
time  of  the  accident,  another  engineer,  contrary  to  a  rule  of  the 
company,  would  not  prevent  his  recovering  damages  against 
the  company,  provided  that  the  presence  of  the  other  engineer 
did  not  contribute  to  the  disaster:  Central  22.  22.  Co.  v.  Mitchell, 
63  Ga.  173. 

§  316.  What  not  Contributory  Negligence  in  Servant 
— It  has  been  held  not  contributory  negligence  for  a 
brakeman  to  attempt  to  pick  up  a  coupling-pin  from  the 
track  in  front  of  a  slowly  moving  train;1  for  section-hands 
to  run  a  hand-car  over  a  track  ahead  of  a  train  past  due;1 
for  a  baggage-master  to  jump  from  a  moving  train  which 
is  in  danger  of  collision;*  for  a  locomotive  engineer  to 
stick  to  his  post  in  the  face  of  danger;4  for  a  locomotive 
engineer  to  run  the  engine,  knowing  the  air-brake  to  be 
out  of  order.* 

§  317.  Doctrine  of  "Comparative  Negligence." — The 
doctrine  of  "comparative  negligence19   exists  in  a  few 

1  Steel*  *  Railroad  Co.,  43  low*,        *  Cottrell  v.  Railroad  Go.,  47  Wis. 

1091  634;  32  Am.  Rep.  796;  Pennsylvania 

*CampbeU*  Railroad  Ca,  45  lova,  Co.  *.  Roaey,  89  Ind.  453;  46  Am. 

7S.  Rep.  173. 

'Georgia  R.  R  Ox  ».  Rhodes,  56       »  Flynn  r.  Railroad  Co.,  78  Mo,  195; 

Ga.64*.  47  Am.  Rep.  99. 
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states.  The  rule  of  "comparative  negligence"  is,  that  a 
comparison  may  be  made  by  the  jury  between  the  negli- 
gence of  the  plaintiff,  or  the  deceased,  and  that  of  the 
defendant;  and  if,  in  comparison  with  each  other,  the 
negligence  of  the  former  is  slight,  while  that  of  the  latter 
is  gross,  the  plaintiff  will  be  entitled  to  recover.1  Under 
this  rule,  recoveries  have  been  sustained  in  the  following 
instances:  Where  a  fireman  on  a  railroad  locomotive  in 
motion,  leaning  out  from  the  gangway  or  side  window,  on 
the  look-out  for  signals,  was  killed  by  a  "  mail-catcher";2 
where  a  railroad  company  retained  in  its  employ,  as  con- 
ductor of  a  gravel  train, #a  person  notoriously  given  to 
habits  of  intemperance,  and  by  his  negligence,  when  partly 
intoxicated,  another  employee  was  killed,  himself  negligent 
in  sitting  on  the  end  of  a  fiat-car  with  his  legs  hanging 
down;1  where  the  proprietors  of  a  factory,  in  moving  an 
engine,  left  a  revolving  shaft  extending  several  feet  into  a 
room  where  twenty  girls  were  at  work,  and  one  of  them, 
while  going  about  her  work,  was  caught  by  it  and  killed;4 
where  several  railroad  section-hands,  returning  from  their 
work  on  a  hand-car,  were  ran  upon  by  an  engine  which 
came  suddenly  round  a  curve  at  an  unlawful  rate  of  speed, 
although  the  deceased  might  have  saved  himself  by  jump- 
ing off  the  hand-car  as  the  rest  did.5 

§  318.  Contracts  between  Master  and  Servant  as  to  In- 
juries.— It  has  been  held  in  Georgia  that  contracts  be- 
tween railroad  companies  and  their  employees,  by  which 
the  latter  assume  all  risks  incident  to  the  employment, 
are  valid  if  they  do  not  include  criminal  acts.9    But  in 

1  Chicago  etc.  R.  R.  Co.  v.  Sullivan,  *  Chicago  etc  E.  R.  Co.  v.  Gregory, 

63  I1L  293;  St.  Lonis  etc.  R  R  Co.  v.  68  111.  272. 

Brits,  72  111.  256;  Fairbank  v.  Haen-  *  Chicago  eta  R.  R  Co.  v.  Sullivan, 

toche,  73  HL  236;  Chicago  etc.  R  R.  63  111.  293. 

Co.  v.  Gregory,  58  111.  272;  Toledo  etc.  *  Fairbank  v.  Haentache,  73  HI.  236. 

R.  R.  Co.  v.   O'Connor,  77  HI.  391;  *  Toledo  etc  R.  R  Co.  v.  O'Connor, 

Foster  v.  Chicago  etc.  R.  R.  Co.,  84  77  111.  391. 

IU.  165;  Harms  v.  Sullivan,  1  Bradw.  e  Galloway  v.  Railroad  Co.,  57  Ga. 

251.  512;  Western  etc  R.  R.  Co.  v.  Bishop, 
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other  states  it  is  held  that  such  a  contract,  made  to  in- 
clude negligence,  is  void  as  against  public  policy.1  Con- 
tracts between  the  master  and  servant,  entered  into  after 
the  servant  received  the  injury,  by  which  a  servant  re- 
leases the  master  from  the  damages,  are  upheld  as  valid 
if  founded  upon  a  valuable  consideration,  and  not  ob- 
tained from  the  servant  by  means  of  misrepresentations  or 
fraud.2  The  fact  that  an  employee  has  been  disabled 
while  in  the  employ  of  a  railroad  company,  and  in  the 
discharge  of  his  hazardous  duties,  is  a  sufficient  consider- 
ation to  support  a  promise  to  pay  for  the  nursing  and 
medical  attendance  necessary  tq  his  cure.1 

§319.  Who  are  Fellow-servants — Common  Employment 

the  Test. — "The  decided  weight  of  authority  is  to  the  ef- 
fect that  all  who  serve  the  same  master,  work  under  the 
same  control,  derive  authority  and  compensation  from  the 
same  common  source,  and  are  engaged  in  the  same  gen- 
eral business,  though  it  may  be  in  different  grades  or  de- 
partments of  it,  are  fellow-servants  who  take  the  risk  of 
each  other's  negligence."4  Though  servants  work  under 
different  overseers,  if  engaged  in  the  same  line  of  employ- 
ment, such  as  necessarily  brings  them  into  frequent  con- 
tact with  each  other  in  the  prosecution  of  their  work,  they 
are  co-servants.5  The  fact  that  the  negligent  servant,  in 
his  grade  of  employment,  is  superior  to  the  servant  in- 
jured does  not,  in  the  opinion  of  most  of  the  courts,  take 

50  Ga.  465;  Western  etc.  R.  R.  Co.  v.  52  111.  183;  4  Am.  Rep.  593;  Sennits 

Strong,   52   Ga.    461;    Hendricks   v.  r.  Railroad  Co.,  44  Wis.  638;  Chicago 

Western  R.  R.  Co.,  52  Ga.  467;  and  etc.   R.  R   Co.  v.   Doyle,   18   Kan. 

see  Mitchell  v.  Railroad,  1  Am.  Law  58. 

Reg.  717.  «  Toledo  etc.  R.  R.  Co.  v.  Rodrignes, 

1  Roesner  v.  Hermann,  10  Biss.  486;  47  111.  188;  95  Am.  Dec.  484. 

Railroad  Co.  v.  Spangle,  44  Ohio  St.  *  2  Thompson  on   Negligence,   sec 

471;  58  Am.  Rep.  833;  Kansas  Pac.  R.  31,  p.  1026;  Wonder  t>.  Railroad  Co., 

R.  Co.  v.  Peavey,  29  Kan.  169;  44  Am.  32  Md.  411;  3  Am.  Rep.  143;  Foster 

Rep.  630;  Little  Rock  etc.  R.  R  Co.  v.  Railroad  Co.,  14  Minn.  360;  Chicago 

v.  Eubanka,  48  Ark.  460;  3  Am.  St.  etc.  R.  R.  Co.  r.  Mnrphy,  53  1U.  336; 

Rep.  245;  Memphis  etc.  R.  R.  Co.  t>.  6  Am.  Rep.  48. 

Jones,  2  Head,  517.  *  Chicago  and  Alton  R.  R.  Co.  * 

*  Illinois  etc.  R.  R.  Co.  v.  Welch,  OTBryan,  15  HL  App.  134. 
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the  case  out  of  the  rule;  they  are  equally  fellow-servants, 
and  the  master  is  not  liable.1  Where  two  servants  are  at 
work  in  the  same  employment,  neither  having  authority 
over  the  other,  the  mere  fact  that  one  of  them  has  au- 
thority to  employ  and  discharge  other  servants  does  not 
change  his  character  of  fellow-servant  to  that  of  a  rep- 
resentative of  their  employer.2  The  following  have  in 
different  cases  been  held  to  be  in  the  same  common  em- 
ployment, and  therefore  "fellow-servants"  with  each  other, 
viz.:  A  locomotive  engineer  and  a  switch-tender;8  a  fire- 
man on  one  engine  and  a  substitute  for  a  switch-tender;4 
a  brakeman  and  the  men  engaged  in  making  up  a  train;5 
a  mill  superintendent  and  a  common  spinner;6  a  track- 
repairer  and  those  in  charge  of  a  train  upon  which  he 
rode;7  a  brakeman  of  one  train   and   the   engineer  of 

1  O'Connell  v.  Baltimore  R.  R.  Co.,  v.  Railroad  Co.,  27  Minn.  162;  38  Am. 
20  Md.  212;  83  Am.  Dec.  549;  Mc-  Rep.  285;  Eagan  v.  Tucker,  18  Hun, 
Gowau  v.  St.  Louis  etc.  R.  R.  Co.,  61  347;  Delaware  etc.  R.  R.  Co.  v.  Car- 
Mo.  528;  Columbus  etc.  R.  R.  Co.  v.  roll,  89  Pa.  St.  374;  Peterson  v.  White- 
Arnold,  31  Ind.  174;  99  Am.  Dec.  615;  breast  Coal  Co.,  50  Iowa,  673;  32 
Thayer  v.  St.  Louis  etc.  R.  R.  Co.,  22  Am.  Rep.  143;  Quincy  Mining  Co.  v. 
Ind.  26;  85  Am.  Dec.  409;  Daubert  v.  Kitts,  42  Mich.  34;  McDermott  v. 
Pickel,  4  Mo.  App.  590;  Cumberland  Boston,  133  Mass.  349;  Flynn*.  Salem, 
Coal  and  Iron  Co.  v.  Scally,  27  Md.  134  Mass.  351;  Hart  v.  Dry  Dock  Co., 
589;  Shauck  v.  Northern  etc.  R.  R.  48  N.  Y.  Sup.  Ct.  460;  Hoth  v.  Peters, 
Co.,  25  Md.  462;  O'Connor  v.  Roberts,  55  Wis.  405;  Dwyer  v.  Am.  Ex.  Co., 
120  Mass.  227;  Albro  v.  Agawam  55  Wis.  453;  Willis  v.  Railroad  Co.,  11 
Canal  Co.,   6  Cash.   75;    McLean  v.  Or.  257. 

Blue    Point   M.    Co.,    51    Cal.    255;  *  Lincoln  Coal  Mining  Co.  v.  Mc- 

Faulkner  v.  Erie  R.  R.  Co.,  49  Barb.  Nally,  15  111.  App.  181. 

324;  Conway  V.Belfast  etc.  R.  R.  Co.,  »  Farwell  v.  Railroad  Co.,  4  Met 

LR.9C.L  498;  Murphy  v.  Smith,  49;  38  Am.  Dec.  339. 

19Com.  B.,  N.  8.,  361;  12  L.  T.,  N.  8.,  *  Tinney  v.  Boston  etc.  R.  R.  Co., 

605;  Allen  v.  New  Gas  Co.,  1  Ex.  Div.  52  N.  Y.  632. 

25;  Howells  v.  Landore  Siemens  Steel  6Hodgkins   v.    Railroad    Co.,    119 

Co.,  10  Q.  B.  62;  Gallagher  v.  Piper,  Mass.  419. 

16  Com.  R,N.S.,  669;  Lehigh  Valley  6  Albro  v.   Agawam  Canal    Co.,   6 

Coal  Co.  v.  Jones,   86  Pa,   St.   432;  Cush.  75. 

Lawler  v.  Androscoggin  R.  R.  Co.,  62  7  Gillshannon  v.  Stony  Brook  R.  R. 

Me.  463;  16  Am.  Rep.  492;  Feltham  Co.,  10  Cush.  228;  Seavcr  v.  Boston 

v.  England,  L.  R.  2  Q.  R  33;  revere-  etc.  R.  R.  Co.,  14  Gray,  466;  Gilman 

ing  4  Fost.  &  F.  460;  Wilson  v.  Merry,  v.  Eastern  R.  R.  Co.,  10  Allen,  233; 

LR.1E  L.  S.  326;  Brown  v.  Max-  87  Am.  Dec.  635;  13  Allen,  433;  90 

well,  6  Hill,  592;  41  Am.  Dec  771;  Am.   Dec.    210;    Russell    v.   Hudson 

Peterson  v.  Coal  Co.,  50  Iowa,  673;  32  River  R.  R.  Co.,  17  N.  Y.  134;  Ohio 

Am.  Rep.  143;  Blake  v.  Railroad  Co.,  etc.  R.  R.  Co.  v.  Tindall,  13  Ind.  366; 

70  Me.  60;  35  Am.  Rep.  297;  Brown  74  Am.  Dec.  259. 
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another  colliding  with  the  first;1  a  kwomotrre  engineer 
and  a  master  mechanic  of  the  railroad;5  several  persons 
engaged  in  a  mine,  some  breaking  down  the  ore  with 
picks  and  by  blasting,  others  loading  and  wheeling  it 
out;3  the  persons  in  charge  of  a  railroad  locomotive  and 
a  section-man  engaged  in  repairing  defendant's  track;4  a 
laborer  engaged  in  hoisting  coal  bv  machinery  and  the 
engineer  in  charge  of  the  engine;*  an  underground  work- 
man in  a  coal-pit  and  the  engineer  at  the  top  of  the  pit;* 
a  licenced  water-man  employed  by  a  warehouseman  by 
the  week,  but  whose  duties  only  required  him  to  attend 
three  hours  at  every  high  tide,  and  the  other  servants  of 
the  warehouseman  engaged  in  hoisting  goods;1  the  fore- 
man of  a  shop,  having  charge  of  the  machinery  therein 
an«l  a  workman  in  the  shop  injured  by  a  defect  in  the 
machinery;*  the  heads  of  different  departments  in  the 
same  coal-mine  working  together  under  a  common  su- 
perintendent;* a  master  of  a  vessel  and  the  mate;1*  an 
"under-looker  "  in  a  coal  mine,  whose  duty  it  is  to  exam- 
ine the  roof  and  prop  it  up  if  dangerous,  and  a  common 
laborer  in  a  mine;11  servants  engaged  in  operating  differ- 
ent trains  on  the  same  line  or  road;B  a  conductor  of  a 
"dump,"  or  gravel  train,  and  a  common  laborer  thereon;11 
a  brakeman  on  a  train  and  the  mechanics  in  the  repair- 


Wr^-:  r.  S<?w  Ycrk  etc  B.  R        •  Haaratfey  «.  Xortbem  etc  R  R. 
Co..  25  X    y    5re;  Raadaa  c  Bail-    Col,  46  Mi  290;  5  Ben.  696. 

V"-""-  '-  v«***  esc  R  R.  Col,     «  Pa.  St  432;  6  Rep.  125;  17  ASh. 
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r      iff,   r"    >r=3«^*  €*c    R   R  11  Jnr.,  X.  Sl.  160;  34  L.  J.  Ex.  22; 

^i*^  »a  Cx«  r.  Stt««  13  Week.  Bepu  411;  11  I*  T.,  X.  a, 

n  Mw  Rrer  etc  R  R  Cx,  8  Gt*>  ^Hfftdmwa    *  Yotk  etc  R  R 

*  vr     *        v       ~  Col.  5  Ex.  343;  6  Ens.  R   R   Caa. 

1-1  Vat:  ~~   ^  Bwifori  Cad  C^  **  Loci^He  etc  5TL  Co.  r.  Rob- 

•R^~~   .^    ,  ^          t»    ,        ,  S™-  4  Bnil1-  507'   Rttdwrrfi   etc 

M^V  ^    ^Tr  tcuIJ>  r   R*ai  ^  RKCoia  Deviiney,  17  Ohio  St. 

VLV/    'r   hF^^  £**  -        „  "OTCconefl    «.  Baltimm   etc   R 
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shops;  a  brakeman,  and  the  inspector  of  machinery  and 
rolling  stock;1  a  conductor  of  a  construction  train  and 
one  of  the  laborers  employed  on  it,  in  the  absence  of  proof 
that  the  conductor  was  in  fact  a  vice-principal;2  a  carpen- 
ter or  other  employee  of  a  railroad  company  and  the  men 
in  charge  of  the  train  by  which  he  is  carried  to  or  from 
his  work,  in  pursuance  of  his  contract  of  service;*  an  em- 
ployee on  a  train  going  to  his  work  and  a  signal-man  of 
the  company;4  a  conductor  traveling  on  another  train  to 
his  place  of  service;5  a  fireman  and  a  master  machinist 
of  the  company;6  an  engineer,  brakeman,  and  shoveler;7 
a  coal-miner  employed  by  a  mining  company,  who  has 
been  detailed,  with  many  other  miners,  to  work  repairing 
a  break  in  a  railroad  belonging  to  the  company,  and  the 
conductor  of  a  construction  train  on  such  railroad,  on 
which  train  the  person  injured  was  working;8  a  switch- 
tender  and  a  locomotive  engineer;9  a  brakeman  and 
another  brakeman,  together  with  a  conductor  of  a  freight 
train;10  the  general  traffic  manager  and  a  "milesman" 
employed  under  the  orders  of  the  "ganger";11  a  carpenter 
at  work  for  the  railroad  company  and  the  servants  of  the 
company  in  charge  of  a  turn-table;12  a  conductor  and  a 
brakeman  employed  on  the  same  train;18  a  brakeman  on 
a  freight  train  and  an  engineer  on  a  passenger  train  of 

1  Wonder  v.  Baltimore  etc.  R»  R.  31  Ind.  174;  09  Am.  Deo.  615;  over- 
Co.,  32  Met  411;  3  Am.  Rep.  143.  ruling  Fitzpatrick  v.  New  Albany  etc. 

3  McGowan  v.  St  Louie  etc.  R»  R.  R.  R.  Co.,  7  Ind.  436. 

Co.,  61  Mo.  528.  7  St  Louia  etc  R.  R.  Co.  v.  Brits, 

1  Seaver  v.  Boston  etc.  R.  R.  Co.,  72  111.  256. 

14  Gray,  466;  Gillshannon  v.  Stony  8  Cumberland  Coal  and  Iron  Co.  v. 

Brook  R.  R.  Co.,  10  Cush.  228;  Jlor-  ScaUy,  27  Md.  589. 

gan  v.  Vale  of  Neath  R.  R.  Co.,  5  •  Farwell  v.  Boston  etc.  R.  R.  Co., 

Best  &  S.  736;  5  Best  &  S.  570;  Tun-  4  Met.  49;  38  Am.  Dec.  339. 

ney  v.  Midland  R.  R.  Co.,  L.  R.  1  Com.  ,0  Hayes  v.  Western  R.  R.  Corp.,  3 

P.  291;  contra,  ODonnell  v.  Allegheny  Cush.  270. 

Valley  R.  R.  Co.,  59  Pa,  St.  239;  98  "  Conway  v.  Belfast  etc.  R.  R.  Co., 

Am.  Dec.  336.  L  R.  9  C.  L.  498. 

*  Moran  v.  New  York  etc.  R.  R.  "  Morgan  v.  Vale  of  Neath  R.  R. 
Co.,  3  Thomp.  &  C.  770;  67  Barb.  96.  Co.,  L.  R.  1  Q.  B.  149;  5  Beat  &  S.  736; 

6  ManviUe  v.  Cleveland  etc.  R.  R.    5  Best  &  S.  570. 
Co.,  11  Ohio  St.  417.  "  Dow  v.  Kansas  Pacific  R.  R.  Co., 

•  Columbus  etc.  R.  R.  Co.  v.  Arnold,    8  Kan.  642. 
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the  same  company;1  a  repairer  of  cars  at  a  particular 
station,  and  an  engineer  in  charge  of  a  switch-engine  at 
the  same  station,  although  each  received  his  orders  from 
a  different  foreman;2  the  servants  of  a  person  who  had 
contracted  to  deliver  wood  to  a  railroad  company,  and  the 
engineer,  fireman,  and  conductor  furnished  by  the  rail- 
road company,  in  pursuance  of  the  terms  of  the  contract, 
who  were  associated  together  on  the  same  train;*  the 
engineer  and  shovelers  on  a  gravel  train;4  a  servant  em- 
ployed at  a  particular  station,  whose  duties  consisted  in 
coupling  and  uncoupling  trains,  and  the  engineer  and 
conductor  of  any  train  that  might  come  along  and  need 
his  services  in  switching  cars;5  a  brakeman  and  a  section- 
boss  whose  duty  it  was  to  tend  the  switch  at  a  particular 
station;6  a  brakemah  and  the  engineer  on  the  same 
train; 7  a  guard  on  a  train  on  an  English  railway  and  the 
"ganger,"  whose  duty  it  is  to  inspect  the  track  and  see 
that  such  tree-nails  are  renewed  as  are  decayed;8  a  station- 
master  having  charge  of  the  freight  trains  of  a  certain 
division  of  the  road  and  the  engineer  of  such  a  train; 9  a 
car  repairer  and  the  head  brakeman  and  yard-master  at 
a  particular  yard;10  the  general  superintend  ant  of  a  rail- 
road, the  supervisor  of  the  road  and  engineer,  a  section- 
master,  and  a  common  laborer;11  the  laborers  on  a  gravel 
or  construction  train  and  the  conductor  or  engineer  of 
the  same;11  a  railroad  conductor  and  engineer  on  the  same 

1  Louisville  etc.  R.  R.  Co.  v.  Robin-  R.  Co.  v.  Brits,  72  HL  256;    Naah- 

fton,  4  Bush,  507.  vflle  etc.  R  R.  Co.  *  Wheless,  10  Lea, 

1  Chicago  etc.  R.  R.  Co.  v.  Murphy,  741;  43  Am.  Rep.  317;  Pittsburg  etc 

53  I1L  336;  5  Am.  Rep.  48;  Valtez  v.  R.  K  Co.  *  Ranney,  37  Ohio  St  665. 

Ohio  etc.  R.  R.  Co.,  85  111.  500.  *  Waller  v.   South  Eastern  R.   R. 

*  Illinois  etc  R  R.  Co.  v.  Cox,  21  Co.,  2  HurL  ft  C.  102. 

HI.  20;  71  Am.  Dec  298.  *  Evans  v.  Atlantic  etc  R.  R.  Co., 

*  Ohio  etc.  R  R  Co.  v.  Tindall,  13    62  Mo.  49. 

Ind.  366;  74  Am.  Dec  259.  1#  Besel  v.  Railroad  Co.,  70  K.  Y. 

6  Wilson  v.  Madison  etc.  R  R  Co.,    171. 

18  Ind.  226.  "  Mobile  etc  R.  R.  Co.  v.  Smith,  6 

e  Slattery  v.  Toledo  etc  R  R.  Co.,  Rep.  264. 

23  Ind.  81.  *>  Ryan  v.  Cumberland  Valley  etc 

7  Summerhays  v.  Kansas  Pacific  R.  R.  R.  Co.,  23  Pa.  St.  384;  Chicago  etc 
R.  Co.,  2  CoL  484;  St  Louis  etc  R.  R.  R.  Cc  v.  Keefe,  47  I1L  106. 


575  LIABILITIES   OF  MASTER  AND   SERVANT.  §  319 

train;1  one  of  a  gang  of  track  repairers  and  the  foreman 
of  the  gang;2  a  brakeman  on  one  train  and  the  conductor 
or  engineer  on  another  train  belonging  to  the  same  com- 
pany; *  a  track  repairer  and  the  fireman  or  engineer  of  a 
passing  train;4  an  inspector  of  the  track  and  the  servants 
of  the  company  in  charge  of  passing  trains;6  a  laborer 
employed  in  getting  out  ballast  and  a  track-layer  who 
had  laid  a  temporary  track  on  which  such  laborer  was  at 
work; A  a  brakeman  and  the  conductor  and  engineer  of  the 
same  train;7  a  train  dispatcher  and  a  brakeman;8  an  em- 
ployee in  a  railroad  repair-shop  and  another  employee 
in  a  different  department  of  the  shop;9  a  "gang-boss" 
and  a  workman  on  a  railroad;10  the  master  of  a  vessel  and 
the  mate;11  the  road-master  of  a  railroad  and  an  engineer 
or  fireman;12  a  telegraph  operator  at  a  railroad  station 
and  a  locomotive  engineer;13  a  switchman  and  a  car  in- 
spector;14 a  track  repairer  and  an  employee  on  a  train;1* 
an  engineer  running  a  switch-engine  and  a  switch -tender;16 
one  running  a  steam-engine  for  hoisting  in  a  mine  and 
workmen  in  the  mine;17  an  engineer  of  one  train  and  an 
engineer  of  another  train  on  the  same  road;18  an  engineer 
in  charge  of  a  steam-shovel  and  a  workman  engaged  with 
the  machine;19  a  road-man  in  a  mine  and  a  miner;20  the 

1  Ragsdale  v.  Memphis  etc.  R.  R.  1#  Keystone  Bridge  Co.  v.  Newberry, 

Co.,  59  Tenn.  426.  96  Pa,   St.   246;  42  Am.   Rep.   543; 

1  Weger  v.  Pennsylvania R.  R.  Co.,  Chicago  etc.  R.  R.  Co.  v.  Simmons,  11 

55  Pa.  St.  460.  111.  App.  147;  Doughty  v.  Log  Driving 

1  Pittsburgh    etc.    R.    R.    Co.    v.  Co.,  76  Me.  143. 

Devinney,  17  Ohio  St.  197.  u  Mathews  v.  Case,  61  Wis.  491;  50 

*  Whaalan  v.  Mad  River  etc.  R.  R.  Am.  Rep.  151. 

Co.,  8  Ohio  St.  249;   Boldt  v.  New  "  Walker  v.  Boston  etc.  R.  R.  Co., 

York  etc.  R.  R.  Co.,  18  N.  Y.  432;  128  Mass.  8. 

Ohio  etc.  R.  R.  Co.  v.  Collarn,  8  Cent.  ls  Dana  v.  Railroad  Co.,  23  Hun,  473. 

L.  J.  12;  7  Rep.  143.  w Gibson  v. Railroad  Co., 22  Hun, 289. 

6  Coon  v.  Syracuse  etc.  R.  R.  Co.,  15Gormleyt>.  Railroad  Co., 72  Ind. 31. 
5  N.  Y.  492.  w  Chicago  etc.  R.  R.  v.  Henry,  7  111. 

•Lovegrove  v.  London  eta  R.  R.    App.  322. 
Co.,  16  Com.  B.,  N.  S.,  669.  ™  Buckley  v.  Mining  Co.,  14  Fed. 

7  Sherman  v.  Rochester  etc.  R.  R.    Rep.  833. 

Co.,  17  N.  Y.  153;  Johnston  v.  Pitts-  "  Chicago  etc.  R.  R.  Co.  v.  Doyle, 

burg  R.  R.  Co.,  114  Pa.  St.  443.  60  Miss.  977. 

8  Robertson  v.  Railroad  Co.,  78  Ind.  "  Thompson  v.  Railroad  Co.,  18  Fed. 
77;  41  Am.  Rep.  552.  Rep.  239. 

9  Murphy  v.  Railroad  Co.,  88  N.  Y.  *  Troughear  v.  Coal  Co.,  62  Iowa, 
146;  42  Am.  Rep.  240.  676. 
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conductor  of  a  gravel  or  construction  train  and  a  laborer 
thereon;1  a  station  agent  and  an  engineer  of  a  locomotive 
running  on  the  tracks  about  the  station;3  a  foreman  in 
charge  of  a  derrick  and  a  workman  moving  stone  on  a 
truck;3  an  engineer  on  a  train  and  a  workman  in  the 
engine-yard;4  a  fireman  and  brakeman  on  a  train;1  car 
inspectors  and  brakemen  on  the  same  road;6  a  foreman 
of  a  night-crew  and  a  night- watcher;7  a  foreman  of  a  car- 
yard  and  a  car-mover;8  a  master  machinist  of  a  railroad 
and  a  fireman;9  coal-heavers  and  firemen  of  a  railroad 
and  track-walkers;10  a  stevedore  and  a  boatswain  engaged 
to  perform  a  single  operation;11  a  brakeman  and  the  en- 
gineer;12 a  laborer  employed  in  constructing  a  sewer  and 
one  having  the  oversight  and  direction  of  the  work;0  an 
employee  of  the  state,  injured  while  digging  clay,  and  the 
captain  of  a  boat  belonging  to  the  state,  under  whose  di- 
rection he  was  acting;14  a  servant  employed  to  operate  a 
machine  and  other  operatives  who  repair  it;1*  a  laborer 
who  shoveled  grain  for  an  elevator  company  and  the 
captain  of  a  tug  owned  by  the  company  engaged  in  bring- 
ing a  vessel  to  the  elevator;10  a  track  repairer  and  a  train- 
man;17 the  engineer  of  a  coal-mine,  whose  duty  it  is  to 
lower  and  raise  the  cages,  and  a  common  laborer,  prepar- 
ing the  bottom  of  the  shaft  to  receive  them;18  the  conduc- 

1  Heine  v.  Railroad  Co.,  58  Wia.  525;  "SchnJts  v.  Railroad  Co.,  67  Wis. 

Cassidy  v.  Railroad  Co.,  76  Me.  488;  616;  68  Am.  Rep.  881. 

St.  Louis  etc.  R.  R.  Co.  v.  Shackel-  "  Smith  «.  The  Fnrnesaia,  90  Fed. 

ford,  42  Ark.  417.  Rep.  87a 

*  Brown  v.  Railroad  Co.,  31  Minn.  "  Missouri  Pac  R.  R.  Co.  v.  Tezaa 
653.  and  Pacifio  R.  R.  Co.,  31  Fed.  Rep. 

1  Scott  v.  Sweeney,  34  Hun,  292.  527. 

*  Texas  etc.  R.  R.  Co.  v.  Harring-        "  Conley  v.  Portland,  78  Me.  217. 
ton,  62  Tex.  597.  w  Loughlin  *  State,  105  N.  Y.  159. 

6  Galveston  etc  R.  R.  Co.  v.  Faber,  16  Reading  Iron  Works  v.  Devine, 

63  Tex.  344.  109  Pa.  St  246. 

6  Little  Miami  R.  R.  Co.  v.  Fits-  M  Baltimore  Elevator  Co.  c.  Neat, 
Patrick,  42  Ohio  St.  318.  65  Md.  438. 

7  Chicago  etc.  R.  R.  Co.  v.  Geary,  "  Corbett  v.   St   Louis   and   Iron 
110  111.  383.  Mountain   etc.   R.   R.   Co.,   26  Ma 

8  Frakero.RailroadCo.,32Minn.54.  App.  621. 

9  Columbus  etc.  R.  R.  Co.  v.  Ar-  "  Starne  v.  Schlothane,  21 IDL  App. 
nolo,  31  Ind.  174;  99  Am.  Dec  615.  97. 
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tor  and  engineer  of  a  construction  train  and  a  shoveler 
thereon,  having  the  same  master;1  a  track-walker  and  a 
locomotive  fireman;2  a  mining  boss  and  a  miner;9  a 
brakeman  and  a  car-inspector;4  an  engineer  and  a  coupler 
of  a  train;1  a  track  repairer  and  an  engineer  of  an  ele- 
vated railroad;9  a  section-hand  and  an  engineer  of  a 
train;7  a  foreman  of  a  mine  and  a  miner  employed  to 
work  under  him;8  the  brakeman  and  the  conductor  on  a 
train;9  locomotive  engineers;10  an  engineer  of  a  train  and 
a  switchman;11  the  foreman  at  the  round-house  and  an 
employee  working  under  him;19  the  station  agent  and  a 
brakeman  on  a  train;19  a  second  mate  and  a  seaman;14  a 
"wiper"  of  engines  and  the  employees  in  charge  of  a 
train.19 

§  320.  Who  are  not  Fellow-servants.  —  And  these 
have  been  held  not  fellow-servants  within  the  rule  as 
to  common  employment,  viz.:  A  carpenter  employed  by 
the  railroad  company  and  train-men  in  charge  of  a  train 
on  which  he  is  riding  to  his  work;19  a  draughtsman  in  a 
locomotive-works  and  a  carpenter  and  workmen  excavat- 
ing a  cellar  under  the  building;17  a  pilot  and  one  of  the 
crew  of  the  vessel;19  a  train  dispatcher  and  an  ordinary 
employee;19  a  locomotive  engineer  and  a  laborer  on  a 

1  Chicago  and  Alton  R.  R.  Co.  v.  "  Van  Avery  v.  Union  Pao.  R.  R. 

McDonald,  21  HL  App.  409.  Co..  35  Fed.  Rep.  40. 

1  Schnlts  «.  Chicago  and  Northwest-  "  Naylor  v.  N.  Y.  Cent.  R.  R.  Co., 

em  R.  R.  Co.,  67  Wis.  616;  68  Am.  33  Fed.  Rep.  801. 

Rep.  881.  "Gonsioru.  Railroad  Co.,  36  Minn. 

•Redstone  Coke  Co,  v.  Roby,  116  386. 

Fa.  8t  364.  u  Toner*.  Railroad  Co.,  69  Wis.  188. 

4  Philadelphia   etc.    R.  R.    Co.  v.  u  Roberts «.  Egyptian  Monarch,  36 
Hughes,  119  Pa.  St  301.  Fed.  Rep.  773. 

5  Boatwrightv.  Railroad  Co.,  268.  C.  uEwald  v.  Railroad  Co.,  70  Wis. 
128.  420. 

•Van  Wickle  v.  Railroad  Co.,  82  w  ODonneU  v.  Railroad  Co.,  69  Pa. 

Fed.  Rep.  278.  St  239;  98  Am.  Dec  336. 

'  Baston  v.  Railroad  Co.,  32  Fed.  "  Baird  v.  Pettit,  70  Pa.  St.  477. 

Rep.  893.  »  Smith  v.  Steele,  L.  R.  10  Q.  R 

•Stephens  c  Doe,  73  CaL  26.  125. 

9 Brown r.  Cent.  Pao.  R.  R.  Co.,  72  "Booth  v.  Railroad  Co.,  67  K.  Y. 

CaL  623.  693;  73  N.  Y.  38;  29  Am.  Rep.  97. 
Vau  L— 87 
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railroad;1  a  section  foreman  of  a  railroad  and  a  brake- 
man;2  the  fireman  on  a  locomotive  and  a  track  repairer;* 
the  conductor  of  a  railroad  material  train  and  a  train-man 
or  laborer;4  a  section-hand  and  a  train-man;*  the  con- 
ductor of  a  construction  train  and  a  gang  of  day-laborers  ,*• 
a  train  dispatcher  and  a  locomotive  engineer;7  a  car- 
inspector  and  a  car-coupler;8  railroad  employees  on  differ- 
ent trains;9  section-hands  of  a  railroad  and  a  brakeman;* 
the  master  of  a  steam-tug  and  the  foreman; u  a  switchman 
and  a  section  foreman;0  the  carpenters  who  erect  a  scaf- 
fold and  a  laborer  who  carries  bricks  thfereon;11  the  con- 
ductor of  a  train  and  the  engineer;11  a  deck-hand  on  a 
boat  and  the  pilot;11  a  contractor  to  break  rock  at  a  certain 
price  per  foot  and  the  superintendent  of  the  mine;"  a 
brakeman  and  the  conductor  of  another  road;17  a  brake- 
man  on  a  freight  train  and  a  master  mechanic  of  the  road;11 
a  master  mechanic  and  the  foreman  of  the  railroad  shops;19 
a  car-inspector  in  the  railroad  yards  and  brakemen  on 
the  road;90  the  employee  of  the  E.  company  engaged  in 
shoveling  ashes  from  a  pit  and  the  engineer  of  a  locomo- 
tive belonging  to  the  T.  company)  though  the  E.  company 
had  exclusive  control  over  the  servants  of  the  T.  company 
employed  on  its  locomotives  while  in  the  yard;21  a  servant 

1  Ryan  v.  Railroad  Co.,  60  111.  171;  u  The  Clatsop  Chief ,  7  Saw.  274. 

14  Am.  Rep.  32.  *>  Hall*.  Missouri R.  R.  Co.,  74 Mo. 

1  Lewis  v.  Railroad  Co.,  59  Mo.  496;  29S. 

21  Am.  Rep.  385.  "  Green  v.  Banta,  16  Jones  ft  & 

8  Chicago  etc.  R.  R.  Co.  e.  Moranda,  156. 

93111.302;  34  Am.  Rep.  168.  "  Chicago  etc  R.  R.  Co. «.  Ross,  112 

4  Moon  v.  Railroad  Co.,  78  Va.  745:  U.  S.  377. 

49  Am.  Rep.  401;  Coleman  v.  Railroad  u  The  Titan,  23  Fed.  Rep.  413. 

Co.,  25  S.  C.  446;  60  Am.  Rep.  616.  "  Mayhew  v.  Mining  Co.,  76  Me. 

6  Moon  v.  Railroad  Co.,  supra.  100. 

*  Chicago  etc  R.  R.  Co.  v.  Swanson,  IT  Zeigler  v.  Danbnry  R.  R.  Co.,  52 
16  Neb.  254;  49  Am.  Rep.  718.  Conn.  543. 

T  Darriganv.  Railroad  Co.,  52  Conn.  "Cooper  v.  Railroad  Co.,  24  W.  Va. 

285;  52  Am.  Rep.  590.  37. 

*  Tierney  v.  Railroad  Co.,  33  Minn.  u  St.  Lotus  etc  R.  R.  Co. «.  Harper, 
311;  53  Am.  Rep.  35.  44  Ark.  524. 


'Cooper*.  Mnllins,  30  Ga.  146;  76  "Little  Miami  R.  R.  Co.  *  Fits- 

Am.  Dec  638.  patrick,  42  Ohio  8t  318. 

a  "  Vautrain  v.  Railroad  Co.,  8  Mo.  *  Sullivan  *  Tioga  R.  R.  Co.,  44 

App.  53a  Hnn,  904. 
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ignorant  of  the  use  of  a  machine  and  an  instructor  tar- 
nished him,  from  whose  incompetency  or  negligence  the 
servant  is  injured;1  a  section-hand  and  a  section-boss;8  a 
laborer  employed  by  a  contractor  engaged  in  grading  a 
railroad  and  the  engineer  of  a  train  furnished  by  the 
company  to  move  the  dirt;*  an  engineer  in  charge  of  a 
train  and  a  brakeman  acting  under  his  orders;4  an  assist- 
ant foreman  having  charge  of  the  department  and  a 
workman  engaged  therein  under  his  orders;1  one  em- 
ployed to  superintend  the  construction  of  a  cistern  and 
one  of  the  workmen  whom  he  employs;*  a  servant  to 
whom  a  master  intrusts  the  duty  of  furnishing  machin- 
ery for  other  servants  and  such  other  servants;7  a  brake- 
man  and  a  car-inspector;8  a  car-inspector  and  a  yard- 
master;9  a  subcontractor  for  building  bridges  for  a  rail- 
road and  those  employed  by  it  in  managing  its  trains;10  a 
switchman  and  a  yard-master  engaged  at  the  time  as 
engineer;11  a  master  mechanic  and  wreck-master  and  a 
bridge  carpenter;0  an  employee  on  a  freight  train  and  an 
employee  on  a  passenger  train;1*  a  conductor  of  train  and 
an  employee  on  the  train;14  a  telegraph  operator  and  the 
conductor  of  a  train;14  a  foreman  of  gang  and  a  laborer;" 
an  engineer  and  a  brakeman.17 

1  Brennan  *  Gordon,  13  Daly,  208.  "  Donaldson  v.  Railroad   Co.,   18 

•Patton*.  Western  North  Carolina  Iowa,  280;  87  Am.  Dec  891. 

R.  R.  Co.,  96  N.  C.  455.  "  Harvey  v.  Railroad  Co.,  86  Fed. 

*  Louisville,  New  Orleans,  etc.  R.  R.  Rep.  657. 

Co.  «.  Conroy,  63  Miss.  562.  *  Tabler  v.  Railroad  Co.,  93  Ma 

*  Bast  Tennessee  and  Western  North    79. 

Carolina  R.  R.  Co.  v.  Collins,  85  Tenn.  u  Central  Trust  Co.  v.  Wabash  eta 

227;   Louisville   etc.   R.    R.    Co.    v.  R.  R.  Co.,  34  Fed.  Rep.  616. 

Brooks,  83  Ky.  129;  4  Am.  St  Rep.  "  Boatwright  v.   Railroad  Co.,  25 

135.  S.  C.  128;  Coleman  v.  Railroad  Co.,  25 

5  Dntri  «.  Qeisel,  23  Mo.  App.  676.  S.  C.  446;  60  Am.  Rep.  516. 

•Molcaima  v.  Janesville,  67  Wis.  "  East  Tenn.  R.  R.  Co.  «.  De  Ar- 

24.  mond,  86  Tenn.  73. 

1  Kelly  v.  Erie  Telegraph  and  Tele-  "  Wabash  etc.  R.  R.  v.  Hawk,  121 

phone  Co.,  34  Minn.  321.  111.  259;  2  Am.  St.  Rep.  83. 

8  Missouri  Pacific  R"y  Co.  v.  Dwyer,  1T  Louisville  etc.  R.  R.  Co.  v.  Brooks, 

36  Kan.  5a  83  Ky.  129;  4  Am.  St.  Rep.  135;  Louis. 

•Macyv.8t.PatilandDuluthR.Rt  ville  etc.  R.  R.  Co.  v.  Moore,  83  Ky. 

Co.,  35  Minn.  200.  675. 
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§  321.  Superior  Servant  having  Control  of  Inferiors, 
a  "Vice-principal." — Where  the  master  delegates  to  a 
servant,  such  as  a  foreman  or  superintendent,  the  man- 
agement of  his  business  or  a  department  of  it,  the  servant 
becomes  a  vice-principal,  and  inferior  servants,  subject 
to  his  orders  and  control,  and  injured  by  his  negligence, 
can  recover  of  the  master.  The  vice-principal  is  not  a 
"  fellow-servant "  as  to  them.1  The  selection  of  an  em- 
ployee by  a  superintendent  who  has  entire  charge  of  the 
work,  with  power  to  hire  and  discharge  servants,  is  the 
act  of  the  master;  not  that  of  a  fellow- servant.1  Under 
this  rule,  it  has  been  held  that  the  following  are  vice-prin- 
cipal and  servant,  and  not  "fellow-servants,"  viz.:  The 
general  manager  of  a  railroad  and  an  engineer  on  one  of 
the  trains  of  the  company;8  a  superintendent  of  a  machine- 

1  Washburn  v.  Railroad  Co.,  3  Head,  N.  Y.  616;  87  Am.  Rep.  521;  L.  &  N. 
638;  75  Am.  Dec  784;  Little  Miami  R.  R.  Co.  v.  Lahr,  86  Tenn.  335.  In 
R.  R.  Co.  v.  Stevens,  20  Ohio,  415;  Malone  v.  Hathaway,  64  N.  Y.  5,  21 
Cleveland  etc.  R.  R.  Co.  t>.  Keary,  Am.  Rep.  573,  the  court  say:  "When 
8  Ohio  St.  201;  Berea  Stone  Co.  v.  the  servant  by  whose  acts  of  negligence 
Kraft,  31  Ohio  St.  287,  292;  27  Am.  or  want  of  skill  other  servants  of  the 
Rep.  510;  Railroad  Co.  v.  Collins,  2  common  employer  have  received  injury 
DuvalL,  114;  Whaalan  t>.  Mad  River  is  the  aUter  ego  of  the  master,  to  whom 
R.  R.  Co.,  8  Ohio  St.  249;  Gormly  the  employer  has  left  everything,  then 
v.  Vulcan  Iron  Works,  61  Mo.  492;  the  middle-man's  negligence  is  the  neg- 
Brothers  v.  Cartter,  52  Mo.  373;  14  ligence  of  the  employer,  for  which  the 
Am.  Rep.  424;  Corcoran  v.  Hoi-  latter  is  liable.  The  servant  in  such 
brook,  59  N.  Y.  517;  17  Am.  Rep.  case  represents  the  master  and  is 
369;  Mullan  v.  Railroad  Co.,  78  Pa.  charged  with  the  master's  duty:  Cor- 
St.  25;  21  Am.  Rep.  2;  Dobbin  v.  Rail-  coran  t>.  Holbrook,  69  N.  Y.  517;  17 
road  Co.,  81  N.  C.  446;  31  Am.  Rep.  Am.  Rep.  369;  Murphy  v.  Smith,  19 
612;  Tyson  v.  Railroad  Co.,  61  Ala.  Com.  B.,  N.  8.,  361.  When  the  mid- 
554;  32  Am.  Rep.  8;  Cowles  v.  Rail-  die-man  or  superior  servant  employs 
road  Co.,  84  N.  C.  309;  37  Am.  Rep.  and  discharges  the  subalterns,  and  the 
621;  Mitchell  v.  Robinson,  80  Ind.  281;  principal  withdraws  from  the  manage- 
41  Am.  Rep.  812;  Wilson  v.  Williman-  ment  of  the  business,  or  the  business  is 
tic  Linen  Co.,  50  Conn.  433;  47  Am.  of  such  a  nature  that  it  is  necessarily 
Rep.  653;  Miller  v.  Railroad  Co.,  17  committed  to  agents,  as  in  the  case  of 
Fed.  Rep.  67;  Greville  v.  Railroad  Co.,  corporations,  the  principal  is  liable  for 
3  McCrary,  352;  Gilmore  v.  Railroad  the  neglects  and  omissions  of  duty  of 
Co.,  18  Fed.  Rep.  866;  Quinn  v.  New  the  one  charged  with  the  selection  of 
Jersey  Lighterage  Co.,  23  Fed.  Rep.  other  servants  in  employing  and  se- 
363;  Louisville  etc  R.  R.  Co.  v.  Fu-  lecting  such  servants,  and  in.  the  gen- 
hern,  6  Bush,  674;  99  Am.  Deo.  690;  era!  conduct  of  the  business  committed 
Jones  v.  Old  Dominion  Cotton  Mills,  to  his  care." 
82  Va.  140;  3  Am.  St.  Rep.  92;  Farren  »  Henry*.  Brady,  9  Daly,  142. 
£^UeM,39lAAnn.l011;4Am.St.  ■  Krogg  «.  Atlanta  etc  R.  IL  Ofc, 
Bep.  256.    See  Crispin  t>.  Babbitt,  81  77  Ga.  202;  4  Am.  St.  Rep.  79. 
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shop  and  an  errand-boy  employed  therein;1  a  girl  em- 
ployed in  a  hemp  factory  and  the  foreman;1  the  engineer 
of  a  manufactory  and  the  fireman;8  the  superintendent  of 
work  of  a  railroad  and  a  teamster;4  the  foreman  of  a 
wrecking  gang  and  the  members  of  the  crew;1  the  archi- 
tect and  superintendent  of  a  building  and  the  workmen;* 
the  section-boss  of  a  railroad  and  workmen  working  under 
him;7  the  conductor  of  a  construction  train  and  a  laborer 
employed  thereon;8  the  superintendent  of  a  railroad  com- 
pany  and  its  ordinary  employees;9  the  captain  of  a  ship 
and  one  of  the  crew;10  a  captain  of  a  mine  and  a  laborer 
employed  therein;11  the  mate  of  a  vessel  and  a  sailor  or 
deck-hand  ;a  the  conductor  of  a  train  and  the  engineer 
and  brakemen;11  a  stevedore's  foreman,  intrusted  with  the 
supervision  of  unloading  a  vessel,  and  the  laborers  em- 
ployed by  him;14  a  train  dispatcher  and  those  engaged  in 
the  operating  of  the  trains;18  the  mate  of  a  ship  and  the 
seamen;18  the  foreman  of  a  gang  of  laborers  with  power  to 
discharge  them  and  a  laborer;17  the  engineer  of  a  locomo- 
tive and  the  general  manager  of  a  railroad;18  a  train  dis- 
patcher and  the  conductor  or  engineer;18  a  section-boss  and 
the  brakeman  on  a  train.88    Says  a  writer  of  authority:81 

1  Railroad  Co.  v.  Fort,  17  Wall.  663;  *>  Olson  v.  Clyde,  32  Hon,  426;  Daub 

2  Dili  259.  v.  Railroad  Co.,  18  Fed.  Rep.  626. 

*Grifldev.  Frost,  3  Fort.  &  F.  622;  u  Chicago  etc  R.  R.  Co.  v.  Boas,  112 

and  see  Nashville  etc  R.  R  Co.  t>.  U.  S.  377. 

Jones,  9  Heisk.  27.  u  Brown  v.  Sennett,  68  CaL  226;  68 

•  Mann  v.   Oriental  Print  Works,  Am.  Rep.  8. 

11R.L  152;  and  see  Cooper  v.  Rail-  "  Smith  v.  Railroad  Co.,  92  Mo. 


road  Co.,  44  Iowa,  134.  359;  1  Am.  St  Rep.  729;  Lewis*.  Sei 

*  Cook  v.  Railroad  Co.,  63  Mo.  397.  fert,  116  Pa.  St  628;  2  Am.  St  Rep 

*  Wabash  etc.  R  R  Co.  v.  Hawk,  631. 

121  111.  259;  2  Am.  St  Rep.  83.  "  Seharff  v.  Metcalf,    107   N.    Y 

•Whalen  v.  Centenary  Church,  62  211. 

Mo.  326.  "  Criswell  v.  Railroad  Co.,  30  W 

'  Louisville  etc.  R  R.  Co.  v.  Bowler,  Va.  799. 

9  Heisk.  866.  lf  Krogg  v.  Railroad  Co.,  77  Ga.  202 

8  Chicago  etc  R  R.  Co.  v.  Bayfield,  4  Am.  St.  Rep.  79. 

37  Mich.  205.  "  Smith  v.  Railroad  Co. ,  92  Mo.  359; 

9  Washburn  v.  Railroad  Co.,  3  Head,  1  Am.  St  Rep.  729;  Lewis  v.  Seifert, 
638;  75  Am.  Dec.  784.  116  Mass.  628;  2  Am.  St.  Rep.  631. 

*•  Ramsey  v.  Quinn,  4  Cent  L.  J.  *  Hulehan  v.  Railroad  Co.,  68  Wis. 

478.  520. 

11  Ryan  v.  Bagaley,  50  Mich.  179;  45  u2  Thompson  on  Negligence,  p. 

Am.  Rep.  35.  1030. 
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"  It  is  held  that  if  a  master  delegates  to  a  superintendent 
the  power  to  employ  and  discharge  servants,  which  be- 
longs to  him  as  master,  he  thereby  makes  himself  liable 
for  injuries  sustained  by  a  servant,  caused  by  the  negli- 
gence of  such  superintendent l  in  selecting  an  insufficient 
number  of  servants  for  the  duty  required  of  them,1  or  in 
selecting  a  servant  unfit  for  the  duties  required  of  him/ 
or  for  an  injury  through  the  negligence  of  the  servants 
employed  by  such  superintendent  while  acting  under  his 
orders."  * 

Illustrations. — Plaintiff,  under  the  direction  of  defend- 
ant's foreman,  put  up  a  staging  about  twenty-eight  feet  high, 
firmly  nailing  the  two  planks  which  constituted  the  floor. 
During  his  absence,  another  workman,  under  direction  of  the 
foreman,  removed  one  of  the  planks,  placing  another  in  its 
place,  without  fastening  it.  Plaintiff,  not  knowing  that  any 
change  had  been  made,  returned  to  his  work  on  the  staging, 
which  let  him  fall  to  the  ground.  Held,  that  not  the  failure  of 
plaintiff's  fellow-workman  to  nail  the  plank  which  replaced  the 
nailed  one,  but  the  act  of  the  foreman  in  misleading  plaintiff 
into  danger,  was  the  cause  of  the  injury,  for  which  defendant 
was  liable:  Hechman  v.  Mackey,  35  Fed.  Rep.  353.  The  fore- 
man and  general  superintendent  of  a  machine-shop  hired  a 
boy,  and  told  him  to  do  whatever  K.,  another  employee,  directed 
him.  K.,  being  in  charge  of  dangerous  machinery,  told  the  boy 
to  do  a  certain  act  in  regard  to  it,  whereby  he  was  injured. 
Held,  that  K.  and  the  boy  were  not  fellow-servants  as  to  that 
act,  and  the  boy  could  recover  against  the  principal:  Dowling 
v.  Alien,  74  Mo.  13;  41  Am.  Rep.  298.  The  foreman  of  a  gang 
of  men  employed  by  a  railroad  corporation  negligently  gave, 
and  insisted  on,  an  order  in  reference  to  moving  a  car  and  some 

*  Brothers  «.  Chrtter,  62  Mo.  373;  f  or  the  neglects  and  omission*  of  duty 

14  Am.  Reg.  424;   Stoddard  v.  St.  of  the  one  charged  with  the  selection 

Louis  etc  R.  R.  Co.,  65  Ma  514;  of  other  servants,  in  employing  and 

KansasPaci6o  R.  R.  Co.  «.  little,  19  selecting  such  servants,  and  in  the 

Kan.  267;  Walker  v.  Boiling,  22  Ala.  general  conduct  of  the  business  com- 

54£rC!£J?,IS5: *  Erie  R.  R:  Co,  55  mittedtohiscare'':  Malone  *.  Hatha- 

N.  Y.  679,  583.     "When  the  middle-  way,  64  N.  Y.  5;  21  Am.  Rep.  573> 

man  or  superior  servant  employs  and  per  Allen,  J. 

discharges   the   subalterns,  and   the  *  Stoddard  «.  St.  Louis  etc  R  R. 

principal  withdraws  from  the  manage-  Co.,  65  Ma  514. 

mcnt  of  the  business,  or  the  business  •  Walker  v.  Boiling,  22  Ala.  294. 

nly  committed  to  agents,  as  in  the  case    602.  — — »  «"      ^ 

ef  oorporasiona.  the  nrincinal  i.  u-ku 


corporations,  the  principal  is  liable 
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lumber,  obedience  to  which,  on  the  part  of  one  of  the  men, 
caused  the  lumber  to  fall,  injuring  him.  Held,  that  the  fore- 
man was  the  representative  of  the  corporation,  and  that  the 
rule  which  exempts  a  master  from  liability  for  the  negligence 
of  a  servant  towards  a  fellow-servant  was  inapplicable:  Chicago 
etc.  R.  R.  Co.  v.  May,  108  111.  288.  A  workman  was  injured  by 
a  defective  rigging  of  a  derrick,  the  ropes  having  become 
stretched  by  the  rain  of  the  night  before  the  morning  of  the  ac- 
cident. The  foreman  who  had  charge  of  the  derrick  superin- 
tended its  starting.  Held,  that  the  owner  was  liable  for  the 
injury:  Courtney  v.  Cornell,  49  N.  Y.  Sup.  Ct.  286.  An  em- 
ployee, in  assisting  to  get  a  car  on  the  track,  is  injured  by  the 
breaking  of  an  old  worn  rope,  used  by  direction  of  the  road-mas- 
ter superintending  the  job.  Held,  that  he  may  recover  damages: 
Galveston  etc.  R.  R.  Co.  v.  Delahunty,  53  Tex.  206.  The  rules 
of  a  railroad  company  required  that  "  conductors  must  in  all 
cases,  while  running  by  telegraph  or  special  orders,  show  the 
same  to  the  engineer  of  their  train  before  leaving  stations  where 
orders  are  received,"  and  that  "  the  engineer  must  read  and 
understand  the  order  before  leaving  the  station."  Held,  that 
the  engineer  was  subordinate  to  the  conductor,  and  they  were 
not  fellow-servants:  Ross  v.  Railroad  Co.,  2  McCrary,  235.  A 
conductor  orders  a  brakeman  to  get  off  a  train  moving  at  the 
rate  of  four  miles  an  hour  in  the  night-time,  and  the  brakeman 
obeys,  using  such  care  as  he  may,  and  is  injured  by  alighting 
on  a  skid  left  by  train-hands  between  the  tracks.  Held,  that 
he  may  maintain  an  action  against  the  company;  and  it  is  no 
defense  that  the  conductor,  under  the  company's  rules,  had  no 
right  to  order  a  man  off  a  moving  train:  Central  R.  R.  Co.  v. 
De  Bray,  71  Ga.  406.  A  plumber  employed  in  a  railroad  com- 
pany's repair-shops  was  directed  by  the  master  mechanic,  to 
whose  orders  he  was  subject,  to  hold  a  piece  of  timber  between 
a  tender  and  an  approaching  locomotive  to  prevent  a  direct 
collision,  and  so  holding  he  asked  the  mechanic  if  that  was 
right,  to  which  the  latter  replied:  "Yes,  that  will  do."  The 
engine  striking  higher  up  than  the  buffer  of  the  tender  brought 
the  timber  violently  against  the  plumber,  and  severely  injured 
him.  Held,  that  the  company  was  liable  therefor:  Douglas  v. 
Railroad  Co.,  63  Tex.  564. 

§  322.  Servant  having  Charge  of  Construction  or  Re- 
pair of  Machinery  Used  by  Other  Servants. — On  this 
ground,  it  is  held  in  the  best  considered  of  the  cases  on 
the  subject  that  a  servant  who  has  charge  of  the  construc- 
tion and  repairs  of  the  machinery,  or  the  buildings  or 
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works  used,  is  not,  in  the  master's  absence,  to  be  deemed 
a  fellow-servant  with  a  servant  who  is  employed  in  con- 
nection with  its  running  operations.  The  former  is  a 
vice-principal.1  Other  courts,  however,  hold  that  the 
master  is  not  liable  where  the  injury  happens  in  con- 
sequence of  the  negligence  of  his  master  mechanic,  in- 
spector of  machinery,  or  other  servant  or  servants  whose 
duty  it  is  to  see  that  his  machinery  is  kept  in  safe  condi- 
tion for  use,  if  such  servant  was  a  competent  and  fit  person 
to  be  so  employed,  and  if  the  master  has  been  guilty  of  no 
personal  negligence  in  employing  him  or  in  retaining  him 
in  his  service.* 

§  323.  Servants  of  Different  Hasten. — It  is  generally 
requisite  that  the  servants,  to  be  "  fellow-servants,"  should 
be  servants  of  the  same  master.*  Therefore  the  servants 
of  an  independent  contractor  are  not  "fellow-servants"  of 
tho  servants  of  the  employer  for  whom  the  contractor  is 
working.4    The  rule  as  to  fellow-servants  is  not  applica- 

1  Shanny  v.  Androscoggin  Mills,  66  Graniteville  Mfc.  Co.,  18  S.  C.  262;  44 

Me.  420;  charge  of  the  court  below  in  Am.  Rep.  573;  Davis  v.  Railroad  Co., 

Seaver  v.  Boston  etc.  R.  R.  Co.,  14  65  Vt  84;  45  Am.  Rep.  590;  Rain  r. 

Gray,  4CC;  Ford  v.  Fitchburg  R.  R.  Smith,  25  Hon,  146;  Houston  etc.  R. 

Co.,  110  Mass.  240;  14  Am.  Rep.  598;  R.  Co.  v.  Marcelles,  59  Tex.  334;  Atchi- 

Chicago  etc.  R.  R.  Co.  v.  Gregory,  58  son  etc  R.  R.  Co.  v.  Moore,  31  Kan. 

HI.  272;  Houston  etc.  R.  R.  Co.  v.  197;  Mnlvey  v.  Locomotive  Works,  14 

Dunham,   49  Tex.    181;   Cumberland  R.  I.  204. 

etc   R.   R.   Co.  v.   State  to  Use  of  s  See  2  Thompson  on  Negligence,  pp. 

Moran,  44  Md.  284;  Cumberland  etc  1040etseq.;  McGee  v.  Boston  Cordage 

R.  R.  Co.  t>.  State  to  Use  of  Hogan,  Co.,  139  Mass.  445. 

45  Md.  229;  Chicago  etc  R.  R.  Co.  tr.  »  McAndrews  v.  Barns,  39  N.  J.  L. 

Jackson,  55  IU.  492;  8  Am.  Rep.  661;  119;  Smith  v.  Railroad  Co.,  19  N.  Y. 

Flike  v.   Boston  etc  R.   R.  Co.,  53  127;  75  Am.  Dec  305;  Shearman  and 

N.  Y.  549;   13  Am.  Rep.  545;  Brab-  Redfield    on    Negligence,    sec    116; 

bitts  v.   Chicago  etc.  R.  R  Co.,  38  Swainson  tr.  Railroad  Co.,  L.  R.  3  Ex. 

Wis.  289;  Mullan  v.  Philadelphia  etc  Div.  341;  Sawyer  *  Railroad  Co.,  27 

R.  R.  Co.,  78  Pa.  St.  25;  21  Am.  Rep.  Vt.  370;  Carroll  v.  Railroad  Co.,  13 

21;  Lewis  v.  St.  Louis  etc.  R.  R.  Co.,  Minn.  30;  97  Am.  Dec  221;  Cooper  r. 

59  Mo.  495;  21  Am.  Rep.  381;  Kansas  Mullins,   30  Ga.    146;    76  Am.  Dec 

Pac  R.  R.  Co.  v.  Little,  19  Kan.  267;  638. 

Illinois  etc.  R.  R.  Co.  v.  Welch,  52  *  Svenson  v.   Pacific  Mail  Co.,   57 

Mo'  Jl83^  4  Am*  ^P*  5935  Colorado  N.  Y.  108;  Young  v.  Railroad  Co.,  30 

5>ta,  R  A,  Co-  v'  °8den.  3  Col.  499;  Barb.  299;  Abraham  v.   Reynolds,  5 

Railroad  Co.  v.  Stout,  17  Wall.  553;  HurL  &  N.  142;  Burke  r.   Railroad 

Spelman  r  Railroad  Co.,  56  Barb.  151;  Co.,  34  Conn.  474;  contra,  Johnson  r. 

SiSS?  *££•  aR  ?T  Co'  v'  Swett»  **    Boston,  118  Mass.  114;  Illinois  Cent 
HL  197;  92  Am.  Dec  206;  Guntar  v.    R.  R.  Co.  v.  Cox,  21  HL  20;  71  Am. 
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ble  to  a  case  where  a  servant  of  tenants  has  been  injured 
by  the  negligence  of  a  servant  of  the  owner  employed  in 
the  same  room  to  manage  an  engine  working  an  elevator, 
upon  which  the  injury  occurred.1  An  agreement  between 
connecting  roads,  in  order  to  secure  speed  and  comfort  for 
through-passenger  travel  between  certain  points,  does  not 
make  an  employee  of  one  of  the  roads  the  fellow-servant 
of  an  employee  of  another  one* 

Illustrations.  — A  railroad  company,  A,  permitted  another 
company,  B,  to  use  its  station,  subject  to  its  rules  and  to  the  con- 
trol of  its  station-master,  and  one  of  its  servants  was  injured  by 
the  negligence  of  an  engine-driver  of  B  company,  who  shunted  a 
train  upon  the  siding  without  giving  or  receiving  the  signal  re- 
Dec.  298;  Wiggettv.  Fox,  11  Ex.  832.  work,  is  responsible  to  a  fellow-ser- 
in Harkins  vTStandard  Sugar  Retin-  vant  only  for  care  in  the  selection  of 
ery,  122  Mass.  400,  the  court  said:  the  men  thus  employed.  He  is  not 
"The  alleged  injury  was  caused  by  responsible  for  a  defective  ax,  rope, 
the  breaking  of  the  rope  furnished  by  or  trowel  so  furnished,  which,  in  the 
the  master  rigger.  The  rope  broke  hands  and  under  the  control  of  one  of 
while  hoisiting  a  beam,  either  by  rea-  his  servants,  injures  a  fellow-servant, 
son  of  its  own  imperfection  or  the  un-  any  more  than  he  is  responsible  to  his 
skillfulness  with  which  it  was  used  servant  for  the  careless  and  negligent 
by  the  rigger.  The  rigger  was  either  manner  in  which  such  tool  or  appli- 
the  servant  of  the  defendant,  or  a  con*  ance  is  used  by  a  fellow-servant.  Sup- 
tractor  having  exclusive  control  of  the  pose  a  carpenter  and  plumber  are  en- 
work  he  had  contracted  to  do.  If  he  gaged  in  the  common  employment  of 
was  a  contractor,  the  defendant  would  making  repairs,  each  bringing,  as  is 
not  be  liable  for  any  injury  caused  by  usual  in  such  cases,  his  own  tools: 
his  negligence,  whether  arising  from  the  master  would  not  be  liable  for  an 
the  selection  of  his  tackle  or  the  man-  injury  to  the  carpenter  caused  by  a 
ner  of  using  it:  Conners  v.  Hennessy,  defect  in  the  furnace  of  tho  plumber. 
112  Mass.  96,  and  cases  cited.  If  not  Two  woodmen  are  employed  to  cut 
a  contractor,  but  a  servant,  then  he  down  trees,  and  they  both  bring  their 
and  those  employed  under  him  to  do  own  axes:  it  could  not  be  contended, 
the  hoisting  were  fellow-servants  with  if  one  is  injured  by  a  defect  in  tho  ax 
the  master  mason  and  the  men  em-  of  the  other,  that  the  master  would  be 
ployed  as  masons  under  him,  of  whom  responsible.  The  workman  takes  the 
the  plaintiff  s  intestate  was  one.  They,  risks  of  the  employment  he  engages 
together  with  the  carpenters,  were  en-  in,  which  include  the  results  of  negli- 
gaged  in  the  common  employment  of  gence  on  the  part  of  others  engaged  in 
erecting  and  completing  the  structure,  the  same  service;  and  where  all  fur- 
under  the  general  direction  of  the  de-  nish  their  own  tools,  and  are  engaged 
fendant's  agent:  Johnson  v.  Boston,  in  a  common  employment,  the  work- 
118  Mass.  114.  AU  the  master  me-  man  takes  the  risk  of  the  negligence 
chanics  thus  employed  were  to  furnish  of  his  fellow- workman  in  selecting  and 
the  men,  tools,  and  tackle  necessary  caring  for  his  tools,  as  well  as  in  the 
to  do  the  work  in  their  respective  de-  use  of  them." 

partments.     A  master  thus  employing  l  Stewart  v.   Harvard   College,    12 

servants  to  do  a  certain  work,  and  to  Allen,  58. 

furnish  the  tools  and  other  appliances  *  Philadelphia,  Wilmington,  etc.  R. 

necessary  for  the  prosecution  of  the  R.  Co.  v.  State,  58  Md.  372. 
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quired  by  the  rules  of  A  company.  Held,  that  such  servant  of 
A  company  was  not  a  fellow-servant  with  the  engine-driver  of 
B  company,  and  that  B  company  must  pay  damages  to  him: 
Warburton  v.  Railroad  Co.,  L.  R.  2  Ex.  30.  A  road  of  A  com- 
pany formed  a  junction  with  that  of  B  company,  and  the  cars 
of  B  company,  under  an  arrangement  between  the  two  com- 
panies, ran  for  four  miles  over  the  road  of  A  company.  B 
company  intrusted  a  servant  of  A  company  with  the  duty  of 
switching  its  trains,  so  as  to  avoid  collisions  with  the  trains  of 
A  company,  and  gave  him  a  joint  time-table  of  the  two  roads  to 
enable  him  to  do  so.  Owing  to  the  negligence  of  this  servant, 
a  train  of  B  company  collided  with  a  train  of  A  company  while 
on  the  track  of  A  company,  killing  a  servant  of  A  company. 
Held,  that  B  company  was  liable  for  the  damages:  Taylor  v. 
Railroad  Co.,  45  Gal.  323.  The  plaintiff,  a  deck-hand  on  the 
steamboat  A.,  was  injured  by  the  explosion  of  the  boiler  of  the 
steamboat  R.,  while  the  boats  were  near  each  other.  The  de- 
fendant was  owner  of  the  steamboat  A.,  but  had  an  agreement 
with  the  owner  of  the  steamboat  R.  that  each  should  employ 
the  men  and  manage  his  own  boat,  and  at  the  end  of  the  season 
the  profits  of  the  boats  should  be  divided  between  them.  Held, 
that  the  defendant  and  the  owners  of  the  R.  were  partners,  and 
each  responsible  for  the  negligence  of  the  officers  and  crew  of 
each  boat;  that  the  plaintiff  and  the  crew  of  the  R.  were  not 
fellow-servants:  Connolly  v.  Davidson,  15  Minn.  519;  2  Am. 
Rep.  154.  The  plaintiff,  while  engaged  in  the  employ  of  a  tel- 
egraph company  in  distributing  poles  along  the  line  of  a  rail- 
road, and  while  upon  a  train  on  such  railroad,  was  injured  by 
the  negligence  of  the  railroad  company's  engineer  upon  the 
train.  The  train,  in  pursuance  of  a  contract  between  the  com- 
panies, wus  transporting  men  and  materials  of  the  telegraph 
company.  The  train  was  manned  by  employees  of  the  railroad 
company,  but  was  temporarily  under  the  direction  of  the  fore- 
man of  the  telegraph  company.  Held,  that  the  plaintiff  could 
recover  of  the  railroad  company:  Coggin  v.  Railroad  Co.,  62  Ga. 
685;  35  Am.  Rep.  132. 

§  324.  When  Relation  of  Master  and  Servant  does  not 
Subsist — Time. — If  a  servant  has  quit  his  work  for  the 
day  and  started  for  his  home,  he  is  not  to  be  deemed  a 
fellow-servant  with  other  servants  of  his  master  who  are 
still  engaged  in  the  master's  employment;  but  he  stands 
as  a  stranger  towards  the  master,  and  if  he  is  injured  by 
the  negligence  of  such  servants,  the  master  is  liable  to 


587  LIABILITIES  OF  MASTER  AND  SERVANT.  §  324 

him  on  the  principle  respondeat  superior.1  So  where  the 
servant  is  at  the  time  on  a  private  errand  of  his  own, 
and  not  engaged  in  his  master's  work.2  So  where  he  is 
absent  from  his  place,  even  without  leave.8  A  railroad 
company  is  not  liable  for  an  injury  to  an  employee  occur- 
ring while  performing  an  individual  service  for  his  su- 
perior under  the  latter's  direction.4 

Illustrations. — B,  the  harbor-master  of  the  city  of  Balti- 
more, in  obedience  to  the  requirements  of  the  board  of  health, 
ordered  a  vessel  to  be  removed  from  the  wharf  and  to  be  moored 
in  the  stream.  He  employed  C  to  do  such  duty,  who,  having 
finished  it  with  his  assistants,  returned  from  the  vessel  to  the 
shore  in  a  boat  belonging  to  the  vessel,  which  they  afterward 
abandoned  and  lost.  Held,  that  from  the  time  the  vessel  was 
moored  in  the  stream  G  ceased  to  be  B's  agent,  and  that  he  was 
not  responsible  for  any  acts  of  his,  or  their  consequences,  after 
such  time:  Brovm  v.  Purviance,  2  Har.  &  G.  316.  A  soap  manu- 
facturer employed  women  to  work  at  one  end  of  a  room  seventy- 
two  feet  in  length,  to  wrap  the  soap  in  papers  which  were 
brought  to  them,  and  one  of  the  women,  returning  out  of  work- 
ing hours,  went  to  the  back  part  of  the  room  to  get  some  paper, 
and  there  fell  into  a  reservoir  of  lye.  Held,  that  the  employer 
was  not  liable:  Neff  v.  Broom,  70  Ga.  256.  A  laborer,  after 
loading  ice  from  a  wharf  upon  a  vessel,  went  on  board  for  the 
gratification  of  his  curiosity,  and  there  fell  down  an  open  hatch- 
way and  broke  his  leg.  Held,  that  he  was  a  mere  intruder,  and 
that  the  owners  of  the  vessel  were  not  liable  for  the  injury:  Sev- 
ery  v.  Nickerson,  120  Mass.  306;  21  Am.  Rep.  514.  Plaintiff's 
intestate  was  hired  from  day  to  day  as  brakeman,  running 
between  X  and  Y  every  day  except  Sunday,  for  which  day 
he  was  not  paid  unless  employed.  He  was,  however,  expected 
to  remain  at  X  from  Saturday  night  till  Monday  morning;  but 
his  family  residing  in  Y,  he  received  permission  one  Sunday  to 
visit  them,  and  while  traveling  thither  under  a  conductor's 
pass,  he  was  killed  by  the  negligence  of  the  company's  em- 
ployees. Held,  that  he  was  not  a  co-employee:  State  v.  Rail- 
road Co.,  63  Md.  433.  The  plaintiff  was  in  the  employ  of  a 
railroad  company,  his  business  being,  with  other  laborers,  to 
ballast  part  of  their  road,  excavating  gravel  from  certain  banks, 

1 2  Thompson  on  Negligence,  sec.  *  Washburn  v.  Railroad  Co.,  3  Head, 

43,  p.  1046;  Baltimore  etc.  R.  R.  Co.  638;  75  Am.  Deo.  784. 

v.  Trainor,  33  Md.  642;  Baird  v.  Pettit,  *  Washburn  v.  Railroad  Co.,  supra. 

70  Pa.  St.  477;  Brydon  v.  Stewart,  2  *  Hurst  v.  Railroad  Co.,  49  Iowa, 

Macq.  30.  76. 
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loading  it  in  gravel-cars,  and  then  distributing  it  along  the 
track.  Some  of  the  workmen,  among  them  the  plaintiff,  lodged 
in  C,  a  village  two  miles  from  the  gravel  banks,  and  by  agree- 
ment with  the  company  were  to  be  conveyed  to  the  village  for 
meals  and  lodging,  and  then  back  to  the  banks.  While  so 
employed,  the  plaintiff,  during  his  conveyance  on  a  gravel-car 
to  the  banks  to  work,  by  the  gross  negligence  of  the  engineer 
of  the  train  he  was  riding  on,  was  injured  and  his  leg  broken. 
Held,  that  the  company  was  liable  for  the  injury:  Fitzpatrick 
v.  Railroad  Co.,  7  Ind.  436.  A  servant  of  a  railroad  company 
took  down  the  bars  in  a  fence  on  the  side  of  the  track,  and  left 
them  down,  whereby  horses  escaped  at  night  from  an  adjoining 
field  upon  such  track  and  were  killed  by  the  engine  of  the  com- 
pany; at  the  time  of  taking  down  the  bars  the  servant  was  en- 
gaged in  a  business  which  concerned  himself,  and  in  which  the 
company  had  no  interest,  but  it  was  understood  that  by  virtue 
of  the  employment  of  the  servant  by  the  company,  that  if  the 
former  at  any  time  after  his  day's  labor  was  over  saw  anything 
amiss,  ho  was  required  to  give  the  necessary  attention  to  it 
without  being  specially  directed  to  do  so.  Held,  that  the  ser- 
vant was  negligent  in  leaving  the  bars  down,  and  that  the  com- 
pany was  liable  in  damages  therefor:  Chapman  v.  Railroad  Con 
33  N.  Y.  3G9;  88  Am.  Dec.  392. 


§  325.  Volunteer  Assisting  Servant. — A  volunteer  who 
assists  a  servant  in  an  emergency  cannot  recover  from 
the  master  for  an  injury  caused  by  the  negligence  of  the 
servant.1  But  it  is  otherwise  if  the  person  is  not  a  mere 
volunteer,  but  interferes  in  order  to  expedite  his  own  or 
his  master's  business.*    Where  an  employee  of  a  railroad 

1  JJpgg  *•  Railroad  Co.,  1  Hurl.  &  tained  eas,  asked  information  of  the 

JN.   Ji3;    Osborne  v.  Railroad  Co.,  68  plaintiff,  who  happened  to  be  passing; 

Me.  49;  23  Am.  Rep.  16;   Flower  v.  the  plaintiff  thereupon  going  to  the 

Railroad  Co.,  69  Pa.  St  210;  8  Am.  trench  and  pointed  out  the  gas-main. 

Rep.  2»1;    May  ton  v.  Railroad   Co.,  into  which  the  defendant's  workmen 

63  Tex.  77;  51  Am.  Rep.  637.     One  proceeded  to  make  a  hole  for  the  in- 

wno  at  the  request  of  a  person  in  sertion  of  a  service-pipe.     This   was 

charge  assists  in  a  work  without  ex-  done  in  a  manner  unnecessarily  has- 

pectmg  pay  iS  for  the  time  being  a  ardous,   in  consequence  of    which   a 

servant:    Johnson  v.  Ashland  Water  chip  of  the  metal  entered  the   plain- 

t>  m       ,    ~ ?53;  Central  Trust  Co.  tiffs  eye,  while  he  stood  by  looking 

?n  ™  £*"}•  ?°*'  32L Fed-  K*P.  448-  on,   and    seriously  injured   him,    f<5 

annf  ^ll8h  case,  however   (Cleve-  which  the  plaintiff  was  held  entitled 

land I  v.  Spier   ]6  Com.  B.,  N.  S.,  398),  to  recover. 

hTJwTnmJ *odef«Jd*nt»»gai-fitterf        »  Holmes  «.  Railroad   Co.,  L.  R.  4 

2  0Cf0mL^  two  I?1*"5?  »  th6  **•  254;  L.  R.  6  Ex.  123;  Wright  r. 
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company,  engaged  in  its  service,  summons  his  son,  eleven 
years  old,  to  his  temporary  assistance,  and  the  son,  while 
so  assisting,  is  injured  by  the  negligence  of  another  rail- 
road company,  the  latter  is  liable  to  the  son  therefor.1 
And  where  a  servant  engages  in  a  temporary  work  for 
another,  on  the  false  representation  that  the  master  had 
directed  it,  he  does  not  become  the  servant  of  that  other 
so  as  to  be  remediless  for  an  injury  by  the  negligence  of 
the  latter's  servant.* 

Illustrations.  — A  railroad  yard-man,  whose  business  is  not 
to  couple  cars,  attempts  to  do  so  to  accommodate  an  engineer, 
and  is  injured  by  the  negligence  of  the  engineer.  Held,  that 
the  company  is  not  liable:  Bradley  v.  Railroad  Co.,  14  Lea, 
374.  The  conductor  of  a  train  ordered  a  boy  standing  by,  and 
who  was  not  in  the  employ  of  the  railroad  company,  to  un- 
couple the  cars.  The  boy  refused,  but  on  being  threatened  by 
the  conductor  uncoupled  the  cars,  and  in  doing  so  was  injured. 
Held,  that  the  railroad  company  was  not  liable:  New  Orleans 
etc,  R.  R.  Co.  v.  Harrison,  48  Miss.  112;  12  Am.  Rep.  356.  The 
plaintiff  was  a  passenger  on  a  car  of  a  street-railroad  having 
but  one  track  with  occasional  turn-outs.  In  turning  out  to 
avoid  a  car  coming  in  the  other  direction,  the  car  ran  beyond 
the  turn-out,  and  the  driver  requested  the  plaintiff  to  assist  him 
in  backing  it  upon  the  turn-out.  While  so  engaged  he  was  in- 
injured  by  the  negligence  of  the  driver  of  the  other  car.  Held, 
that  the  railroad  company  was  liable:  Street  R.  R.  Co.  v.  Bolton, 
43  Ohio  St.  224;  54  Am.  Rep.  803.  The  owner  gave  general 
directions  to  his  servant  to  throw  the  snow  and  ice  from  his 
roof;  a  friend  of  the  servant  voluntarily  assisted  him  in  the  work. 
Held,  that  the  owner  was  liable  for  an  injury  caused  by  snow  and 
ice  thrown  down  by  either  of  the  two:  Althorp  v.  Wolfe,  22  N.  Y. 
355.  A  Pennsylvania  statute  gives  one  injured  while  lawfully 
engaged  about  the  premises  of  a  railroad  company  only  an  em- 
ployer's right  of  action.  Held,  to  apply  to  one  who  was  injured 
while  unloading  his  own  goods  from  the  cars  of  the  company, 
permission  to  do  which  had  been  granted  by  the  agent  of  the 
company:  Ricard  v.  Railroad  Co.,  89  Pa.  St.  193. 

§  326.    Evidence  of  Incompetence  of  Fellow-servant. — 

The  incompetence  of  the  servant  may  be  shown  by  evi- 

1  Pennsylvania  R.  R.  Co.  v.  Galla-  '  Kelly  v.  Jojinaon,  128  Mass.  590; 
gher,  40  Ohio  St.  637;  43  Am.  Rep.  689.    36  Am.  Rep.  398. 
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dence  of  general  reputation.1  Specific  acts  of  carelessness 
may  also  be  proved  to  show  that  the  master  had  retained 
the  servant  in  his  service  after  he  knew  or  ought  to  have 
known  him  to  be  incompetent.2  Evidence  that  the  ser- 
vant was  notoriously  a  drunkard  is  admissible  in  aggra- 
vation of  damages.* 

§  327.  Evidence  of  Negligence  in  Selecting'  and  Main- 
taining Machinery  and  Appliances — Cases  in  Which  It 
was  Held  Sufficiently  Shown. — The  following  instances 
are  given  by  a  recent  writer,4  where  it  was  held  that  there 
was  evidence  of  negligence  to  go  to  the  jury:  Where  an 
employee  was  killed  by  the  fall  of  an  elevator,  by  reason 
of  the  chain  being  worn;5  where  it  appeared  that  the  ser- 
vant knew  that  the  floor  over  which  he  was  required  to 
pass  was  decayed,  and  that  there  were  holes  in  it,  but  it 
did  not  appear  that  he  could  have  ascertained  that  the 
place  where  he  broke  through  was  dangerous,  without 
examining  part  of  the  floor  not  open  to  his  inspection;* 
where  a  railway  brakeman,  in  attempting  to  couple  cars 
at  a  way-station  in  the  night-time,  stepped  into  an  uncov- 
ered ditch  which  ran  across  the  track  and  was  killed;7 
where  a  servant  went  upon  a  staging  by  his  master's 
directions,  and  was  injured  by  the  fall  of  it,  which  staging 
was  insecure  in  consequence  of  having  been  constructed 
of  unsuitable  materials,  or  in  consequence  of  their  having 
been  fastened  together  insecurely,  and  which  was  built 
before  the  plaintiff  began  work,  by  persons  who  were 
afterwards  his  fellow- workmen,  and  he  had  directed  what 
lumber  should  be  used  in  it,  though  it  was  not  built  under 
his  personal  supervision.8 

1  Frazier  v.  Railroad  Co.,  38  Pa.  St  *  2  Thompson    an    Negligence,  p. 

104;  80  Am.  Dec.  467.  1054. 

« APl,ttebur8  etc-  R.  R.  Co.  r.  Ruby,  6  Hackett  p.  Middlesex  Mfg.  Co., 

38  Ind.  294;  10  Am.  Rep.  Ill;  Banlec  101  Mass.  101. 

v.  Railroad  Co.,  69  N.  Y.  356;  17  Am.  •  Huddleston    v.    Lowell    Machine 

7TP*  J!25*  <***ra>  Frazier  v.  Railroad  Shop,  106  Mass.  282. 

Co    38  Pa.  St.  104;  80  Am.  Dec,  467.  '  Plank  v.  New  York  etc  R.  R.  Co., 

ajl  ?ieShorV-  Railroad  Co.,  66  N.  Y.  1  Thomp.  &  C.  319. 

**;  16  Am.  Rep.  376.  •  Arkerson  v.Dennison,  1 17  Maas.407. 
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§  328.  Oases  in  Which  It  was  Held  not  Sufficiently 
Shown. — The  following  instances  are  given  by  the  same 
author  where  it  was  held  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury:  Where  a  railway  switch- 
conductor,  standing  on  a  flat-car,  signaled  to  the  engineer 
to  slack  up,  and  the  jerk  produced  by  this  movement 
threw  him  upon  the  track,  where  he  was  injured  by  two 
cars  passing  over  him;1  where  a  jury  found  specially  that 
the  defendant,  a  railroad  company,  was  negligent  in  not 
having  applied  a  sufficient  test  to  a  brake-shaft  or  rod, 
the  supreme  court,  on  an  examination  of  the  evidence, 
reversing  the  judgment  below;2  where  a  charwoman, 
directed  by  her  employer's  wife  to  wash  clothes  in  the 
house,  was  cut  by  a  fragment  of  glass  which  was  found  in 
the  tub;8  where  a  manufacturer  of  locomotive  engines 
had  a  crane  worked  on  the  tramway,  supported  on  piers 
of  brick-work,  which  piers  were  of  insufficient  strength, 
so  that  they  gave  way,  causing  an  accident  to  one  of  the 
men  employed  in  working  the  crane;4  where  a  person  at 
work  on  a  bridge  fell  and  was  killed,  in  consequence  of 
the  breaking  of  a  plank  which  he  and  his  fellow-workman 
had  placed  in  position  as  part  of  a  scaffold;6  where  the 
gravamen  of  the  action  was,  that  the  defendant,  a  railroad 
company,  had  failed  to  exercise  due  care  in  selecting  and 
retaining  in  its  service  an  employee  through  whose  negli- 
gence the  injury  was  done,  and  the  court  ruled  that  there 
was  a  failure  of  proof  to  support  the  allegation;6  where  a 
proprietor,  proposing  to  erect  a  building,  employed  one 
man  to  do  the  mason's  work  and  another  to  do  the  car- 
penter's work,  and  a  servant  of  the  mason  was  injured 
by  the  fall  of  a  ladder  erected  by  the  carpenter,  it  was 
held  that  this,  without  more,  disclosed  no  cause  of  action 

1  Columbus  etc.  R.  R.  Co.  v.  Troeach,  *  Feltham  v.  England,  L.  R.  2  Q.  B. 

57  111.  155;  68  111.  545;  18  Am.  Rep.  33,  reversing  4  Fost.  &  F.  460. 

578.  •  Kelly  v.  Bridge  Works,  17  Kan.  658. 

*  Smith  v.  Chicago  etc  R.  R.  Co.,  e  Union  Pacific  R  R.  Co.  v.  Milli- 

42  Wis.  520.  ken,  8  Kan.  647;  Union  Pacific  R.  R. 

9  Flynn  v.  Beebe,  98  Mass.  576.  Co.  v.  Young,  8  Kan.  658. 
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against  the  owner  of  the  building,  since,  for  aught  that 
appeared,  the  carpenter  erected  the  ladder  for  his  own 
use  merely,  and  not  for  the  use  of  the  mason  and  his 
servants;1  where  the  owner  of  a  factory  had  supplied  his 
building  with  proper  appliances  for  extinguishing  fire, 
the  care  and  use  of  which  were  necessarily  intrusted  to 
his  servants,  the  fact  that  the  water  failed  to  run  on  the 
occasion  of  the  burning  of  his  factory,  in  consequence  of 
which  an  employee  was  injured,  was  held  not  evidence  of 
negligence, — it  was  rather  to  be  attributed  to  the  negli- 
gence of  fellow-servants;1  where  an  employee  sustains  an 
injury  by  falling  on  a  slippery  floor  against  an  uncovered 
cog  of  a  printing-press;8  where  a  girl  sixteen  years  old  in 
the  habit  of  using  a  card-cutting  machine,  the  knife  of 
which  descended,  when  she  placed  her  foot  on  the  treadle, 
was  injured  by  the  descent  of  the  knife,  nothing  more 
appearing  to  show  neglect  on  the  part  of  her  employer,4 

§  329.  Liability  of  Servant  to  Third  Person. — A  servant 
is  not  liable  to  a  third  person  for  an  act  of  omission,  as 
for  failing  to  execute  his  master's  orders,  even  though  the 
third  person  is  injured  by  such  failure.8  But  if,  in  ex- 
ecuting his  master's  orders,  he  commits  an  act  of  mis- 

1  Meroer  v.  Jackson,  64 IU.  397.  his  agent,  leaving  him  to  his  remedy 
1  Jones  v.  Granite  Mills,  126  Mass.  over  against  the  agent  in  all  cases 
84;  30  Am.  Rep.  661.  where  the  tort  is  of  such  a  nature  that 
1  Clark  v.  Barnes,  37  Hun,  389.  he  is  entitled  to  compensation.     The 
*  Reardon   v.   New  York  Conaoli-  agent  is  personally  liable  to  third  per- 
dated  Card  Co.,  19  Jones  AS.  134.  sons   for   his  own  misfeasances  and 
6  Hill  v.  Cavcrly,  7  N.  H.  216;  26  positive  wrongs;  but  he  is  not,  in  gen- 
Am.  Dec.  735;  Harriman  v.  Stowe,  57  eral,  liable  to  third  persons  for  his  own 
Mo.  93;  Bissell  v.  Roden,  34  Mo.  63;  non-feasances,  or  omissions  of  duty, 
84  Am.  Dec.  71.     "The  law  on  this  in  the  course  of  his  employment.     His 
subject,  as  to  principals  and  agents,  is  liability  in  these  latter  cases  is  solely 
founded  upon  the  same  analogies  as  to  his  principal,  there  being  no  privity 
exist  in  the  case  of  masters  and  ser-  between  him  and  such  third  persons, 
?**** '    Tho  roster  is  always  liable  to  and  the  privity  exists  only  between 
third    persons  for    the  misfeasances,  him  and  his  principal     Therefore,  the 
negligences,  and  omissions  of  duty  of  general  maxim  as  to  all  such  negli- 
ms  servant,  in  all  the  cases  within  the  gences  and  omissions  of  duty  is,  in 
scope  of   his    employment.      So  the  cases  of   private   agency,   respond** 
pnncipal,  in  hke  manner,  is  liable  to  superior,  and  such  is  the  general  doc- 


third  persons  for  the  like  misfeasances,    trine" :  Harriman  v.  Stowe.  57  Ma 
negligences,  and  omissions  of  duty  of    93. 
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feasance  or  trespass,  he  will  be  personally  liable  to  the 
person  injured.1  So  a  vice-principal  is  liable  to  an  in- 
ferior servant  injured  by  his  negligence.2  »  A  servant  is 
not  liable  for  his  master's  wrongful  conversion  of  a  chattel 
that  had  been  lawfully  taken  by  the  servant  with  the 
owner's  consent.1 

§  330.  Liability  of  Servant  to  Master. — The  maxim 
.  respondeat  superior  does  not  apply  against  the  master  in 
a  suit  against  a  negligent  servant;  and  hence  a  servant  is 
personally  liable  to  the  master  for  any  damage  occasioned 
by  his  misconduct  to  the  master  directly,  or  to  a  third 
person  whom  the  master  has  been  obliged  to  compen- 
sate.4 And  this  is  so  even  where  the  negligence  of  an- 
other servant  concurred  in  producing  the  injury.6  An 
engineer  of  a  tug-boat  was  held  to  be  liable  to  his  em- 
ployer for  any  damage  thereto,  by  fire  or  otherwise,  which 
could  be  fairly  attributable  to  any  act  done  or  omitted  by 
him  as  a  natural  result  or  just  consequence,  even  though 
not  directly  so  attributable.*  Employers  cannot  claim 
damages  from  a  laborer  for  faulty  construction  of  the 
thing  they  have  employed  him  to  make,  if  the  defects 
in  the  plan  they  have  prescribed  and  the  tools  they  have 
furnished  for  the  work  have  contributed,  with  unskillful- 
ness  of  the  employee,  to  render  the  result  faulty.7  In  the 
case  of  an  injury  to  a  third  person  that  the  employer  has 
paid  for,  it  is  not  necessary  that  the  employer  should  resist 
the  demand  to  action  and  judgment.  He  may  recover 
what  he  voluntarily  and  actually  paid,  but  not  exceeding 
the  sum  for  which  he  was  made  legally  liable.8    A  servant 

1  Harriman  v.  Stowe,  67  Mo.  93;  An  express  messenger  is  not  an  insurer 
Wright  v.  Compton,  53  Ind.  337;  to  the  company  of  the  safety  of  goods 
Suydam  v.  Moore,  8  Barb.  358;  Waul  intrusted  to  him:  De  Reamer  v.  Pa- 
ir. Hardie,  17  Tex.  553.  cific  Express  Co.,  84  Mo.  529. 

1  Fort  v.  Whipple,  1 1  Hun,  586.  6  Id. ;  Zulkee  v.  Wing,  20  Wis.  408; 

*  Saver  v.  Martin.  59  N.  H.  580.  91  Am.  Dec.  425. 

*  2  Thompson  on  Negligence,  p.  1061 ;  8  Gilson  v.  Collins,  66  111.  136. 
Smith  v.  Foran,  43  Conn.  244;  21  Am.  7  Wilder  v.  Stanley,  49  Vt.  105. 
Rep.  647;  Mobile  etc.  R.  R.  Co.  v.  8  Smith  v.  Foran,  43  Conn.  244;  21 
Clanton,  59  Ala.  392;  31  Am.  Rep.  15.  Am.  Rep.  647. 
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requesting  his  master  to  defend  a  suit  for  injuries  occa- 
sioned by  the  servant's  misconduct  is  liable  for  the  costs 
and  counsel  fees  therein.1 

§  331.  Liability  of  Servant  to  Fellow-servant. —  A  ser- 
vant is  liable  to  another  servant  engaged  in  the  same 
general  business  for  a  common  employer  for  injuries  re- 
sulting to  the  latter  from  the  negligence  of  the  former  in 
the  discharge  of  his  duties.2  Thus  where  a  road-master 
who  had  charge  of  all  second  hands  directed  one  to  bend 
a  bar  without  heating  it,  as  was  usual,  and  as  he  had  been 
told  to  do  by  his  section-boss,  and  he  was  injured  by  so 
doing,  it  was  held  that  the  road-master  was  liable  to  the 
servant/ 

1  Grand  Trunk  R.  R.  Go.  v.  Latham,  Waif  rain,   22  Minn.    185;   Rogers  v. 

63  Me.  177.  Overton,  87  Ind.  410;  contra^  Albro  r. 

*  Hinds  v.    Harbou,   58  Ind.    121;  Jaquith,  4  Gray,  99;  64  Am.  Dec.  56; 

Hinds  v.  Overacker,  66  Ind.  547;  32  overruled  in  Osborne  v.  Morgan,  130 

Am.  Rep.  114;  Swainson  v.  Railroad  Mass.  102;  39  Am.  Rep.  437. 

Go.,  L.  R.  3  Ex.  Div.  341;  Griffiths  v.  •  Rogers  v.  Overton,  87  Ind.  410. 
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CHAPTER  XXIV. 

THE  FORMATION  OF  CORPORATIONS. 

Definition  of  corporation — The  different  classes  of  corporations. 

Corporation  is  created  by  state. 

Power  of  Congress  to  charter  corporations. 

Delegation  of  power  to  create  corporations. 

Form  of  grant  of  corporate  franchises. 

Ratification  by  state  of  unauthorized  corporation. 

Franchise  must  be  accepted. 

Form  of  acceptance  of  grant. 

Incorporation  under  general  laws — Procedure — Conditions  precedent. 

Conditions  precedent  to  grant — Performance  when  necessary. 

Corporations  by  prescription. 

Who  may  be  corporators. 

Proof  of  incorporation,  how  made. 

Proof  of  performance  of  conditions  precedent,  how  made. 

Foreign  corporations  —  Grant  of  franchise  cannot  extend  beyond  limits 

of  state. 
Bnt  foreign  corporations  are  permitted  by  comity  to  do  business. 
Subject  to  local  laws. 

Citizenship  of  corporations  within  federal  laws. 
Foreign  corporations  may  be  sued. 
Service  of  process  on  foreign  corporations. 

§  332.  Definition  of  Corporation — The  Different  Classes 
of  Corporations.  —  A  corporation  is  "an  artificial  being, 
invisible,  intangible,  and  existing  only  in  contemplation 
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of  law."1  It  is  "  a  natural  person  or  body  of  persons 
upon  whom  has  been  conferred  a  distinct  legal  existence 
continued  by  succession  and  certain  characteristic  pow- 
ers possessed  and  exercised  independent  of  any  changes 
of  members.  These  characteristics  are  generally  power 
to  admit  and  remove  members,  to  act  by  a  common 
seal,  to  purchase,  hold,  and  dispose  of  property,  real  and 
personal,  to  sue  and  be  sued,  and  to  make  by-laws."2 
Corporations  are  either  aggregate  or  sole.  The  former 
is  a  collection  of  individuals  united  into  one  body  under 
a  collective  name.  It  is  an  artificial  being  created  by 
law,  and  composed  of  individuals  who  subsist  as  a  body 
politic  under  a  special  denomination,  with  the  capacity 
of  perpetual  succession,  and  of  acting  within  the  scope 
of  its  charter  as  a  natural  person.8  A  corporation  sole 
consists  of  a  single  person  who  is  made  a  body  cor- 
porate and  politic.  In  the  American  law  the  latter  is 
not  in  use,  and  all  corporations  are  corporations  aggre- 
ate.4  Corporations  are  also  public  or  private.  Public 
corporations  are  such  as  are  created  for  the  discharge  of 
public  duties  in  the  administration  of  civil  government.* 
Private  corporations  are  such  as  are  created  for  the  ad- 
vantage, benefit,  or  emolument  of  individuals.6  Quasi 
public  corporations,  those  corporations  are  sometimes 
termed  which  have  in  view  to  promote  some  public  work 
in  which  the  public  is  interested,  but  for  the  private 
profit  of  the  members,  as  railroad,  turnpike,  or  canal 

I  Dartmouth  College  t>.  Woodward,     616;  Regents  v.  .Williams,  9  Gill  ft  J. 
4  Wheat.  518.  365;  31  Am.  Dec  72;  Weston*.  Hunt> 

I I  Abbott  Law  Dictionary,   1,  p.     2  Mass.  501. 

290.     A  statute  restraining  any  per-  6  Regents  v.  Williams,  9  Gill  &  J. 

sons  from  doing  certain  acts  restrains  365;    31   Am.   Dec.    72;    Tinsman  v. 

corporations:  People  v.  Utica  Ins.  Co.,  R.  R,  Co.,  26  N.  J.  L.  148;  Ten  Eyck 

15  Johns.  358;  8  Am.  Dej.  243.  v.  Canal  Co.,  18  N.  J.  L.  200;  37  Am. 

•Fietaam  v.  Hay,  122  111.   293;  3  Dec.    233;    School    Commissioner    r. 

Am.  St.  Rep.  492.  Putnam,  44  Ala,  566. 

*  Brunswick  v.  Dunning,  7 Mass.  447;  6  Id.;  Rundle  v.  Delaware  Canal,  1 

Bank  of  Havana  v.  Wickham,  7  Abb.  Wall.    Jr.   275;    Logwood   v.    Bank, 

Pr.  134;  Dartmouth  College  v.  Wood-  Minor,  30;  Cleaveland  v.  Stewart,  3 

ward,  4  Wheat.  518;  Thomas  t>.  Dakin,  Ga.  283. 
22  Wend.  9;  People  t>.  Assessors,  1  HOI, 
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companies.1  Reclamation  districts  are  public  corpora- 
tions;.3 so  are  levee  districts;8  so  is  the  establishment  and 
maintenance  of  a  wharf-boat  and  steam-elevator,  for  a 
general  storage  and  forwarding  business.4  An  English 
joint-stock  company,  having  the  powers  incident  to  a 
corporation,  will  be  treated  as  a  corporation  in  this 
country,  although  acts  of  Parliament  declare  that  such 
companies  are  not  corporations.*  School  districts  are 
quasi  corporations.6  The  term  "franchise,"  in  its  legal 
sense,  is  confined  to  such  rights  and  privileges  as  are 
conferred  upon  corporate  bodies  by  legislative  grant.  It 
is  the  right  or  privilege  of  being  a  corporation,  and  of 
doing  such  things,  and  such  things  only,  as  are  author- 
ized by  the  corporation's  charter.7 

§  333.  Corporation  is  Created  by  State. — A  corporation 
is  the  progeny  of  government, — it  cannot  form  itself.  In 
England  the  crown  or  Parliament  may  charter  a  corpora- 
tion. In  the  different  states  of  the  United  States  the  right 
to  create  corporations  is  usually  given  by  the  constitu- 
tions to  the  legislature,8  but  this  power  is  inherent  there 
unless  expressly  withheld  by  the  constitution.9    A  corpo- 

1  Miners'  Ditch  Co.  v.  Zellerbach,  Am.  St.  Rep.  492.     A  corporation  or- 

37  Cal.  543;  99  Am.  Dec.  300;  Andrews  ganized  for  the  purpose  of  building  a 

v.   Estes,   11  Me.  267;   26  Am.  Dec.  union  depot  for  railroads,  and  of  own- 

521;    Riddle  v.  Proprietors,  7   Mass.  ing,  maintaining,  etc.,  different  lines 

169;  5  Am.  Dec.  35;  Adams  v.  Bank,  therefrom  within   the  city  limits,  is 

1  Me.  363;  School  District  v.  Wood,  not  an   ordinary  railroad    company: 

13  Mass.  198;  Mower  v.  Leicester,  9  People    v.    Cheeseman,    7    Col.    376. 

Mass.  247;  6  Am.  Dec.  63;  Bennett's  Where  the  object  of  a  corporation  is 

Appeal,  65  Pa.  St.  212;  Louisville  etc.  to  advance  the  private  interests  of 

R.  R.  Co.  v.  County  Court,  1  Sneed,  land-owners  in  the  incorporated  dis- 

637;  62  Am.  Dec.  424;  Pierce  v.  Com-  trict,   although   it   may   incidentally 

monwealth,  104  Pa.  St.  150.  enhance  the  general  jyrosperity  of  the 

'  People  v.  Williams,  56  Cal.  647.  whole  community,  it  is  nevertheless  a 

8  Dean  v.  Davis,  51  Cal.  406.  private  corporation:  Directors  etc.  v. 

4  Glen    v.    Beard,    35    La.    Ann.  Houston,  71  111.  318. 

875.  8  Stowe  v.  Hagg,  72  111.  401 ;  McKim 

5  Liverpool  Ins.  Co.  v.  Massachu-  v.  Odin,  3  Bland,  4J  7;  Aurora  v.  West, 
setts,  10  Wail.  566.  9  Ind.  74. 

6  Gaskill  v.  Dudley,  6  Met.  546;  39  •  Bank  of  Chenango  v.  Brown,  26 
Am.  Dec.  750.  Seeposiy  Division  iv.,  N.  Y.  467;  Briscoe  v.  Bank,  11  Pet. 
Municipal  Corporations.  257;  Bell  v.  Bank,  Peck,  269;  Frank- 

7  Fieteam  v.  Hay,  122  HI.  293;  3  lin  Bridge  Co.  v.  Wood,  14  Ga.  80, 
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ration  cannot  be  constituted  by  the  mere  agreement  of 
parties.1  It  cannot  be  created  by  mere  acquiescence, 
but  only  by  an  act  of  the  legislature,  or  by  some  power 
thereto  authorized  by  a  legislative,  act.2  In  some  of  the 
states  the  constitution  limits  the  power  of  the  legislature 
to  grant  charters;9  as,  for  example,  by  prohibiting  spe- 
cial charters.4  Such  limitations  are  binding  on  the  legis- 
lature, and  restrict  its  inherent  powers.'  And  the  legisla- 
ture has  no  power  to  confer  upon  a  corporation  privileges 
or  exemptions  which  it  cannot  constitutionally  confer 
upon  a  private  person.  Therefore  a  provision  in  a  char- 
ter, granting  to  a  corporation  the  privilege  of  charging  a 
greater  rate  of  interest  than  the  general  laws  allow,  is 
unconstitutional  and  void.6  But  although  an  act  creating 
a  corporation  may  be  void  as  being  within  a  constitu- 
tional prohibition  of  special  acts  for  that  purpose,  yet  it 
may  operate  as  a  legislative  license  or  authority  to  the 
parties  named  to  do  what  its  language  and  intent  author- 
ize them  to  do.6  The  legislature  cannot  charter  a  cor- 
poration whose  object  is  to  violate  the  laws  of  the  United 
States;  as,  for  example,  an  association  formed  to  assist  a 
rebellion  against  the  national  government.7  Where  a 
corporation  seeks  to  escape  from  the  burdens  imposed 
upon  it  by  the  legislature,  clear  evidence  of  the  legislative 
assent  to  such  exoneration  is  necessary.8 

§  334.    Power  of  Congress  to  Qharter  Corporations. — 

The  power  to  charter  corporations  is  not  given  to  Con- 
gress by  the  United  States  constitution,  but  it  neverthe- 

1  Stowe  t>.  Flagg,  72  111.  997;  State  'Brent  v.  State,  43  Ala.  297. 

v.  Curtis,  35  Conn.  374;  95  Am.  Dec  T  Trustees  v.   Satchwell,  71  N.  C. 

263.  Ill;  Chicora  Co.  v.  Crews,  6   Rich. 

1  Washington   etc.    R.    R.    Co.  v.  243.    A  charter  for  a  mutual  marriage 

R.  R.  Co.,   19  Gratt.  592;  100  Am.  benefit  association  has  been  refused, 

Dec.  711.  its  object  being  against  public  policy: 

*  Green  v.  Graves,  1  Doug.  351.  In  re  Mutual  Aid  Assfn,   15  Phila. 

4  San    Francisco   v.   Spring  Valley  625;  In  re  Helping  Hand  Marriage 

Water  Works,  48  Cal.  493.  Ass'n,  15  Phila.  644. 

6  Gordon  v.Winchester  Building  etc  BBraalin  v.  R.  R.  Co.,   145  Mas*. 

Ass^d,  12  Bush,  110;  23  Am.  Rep.  713.  64, 
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less  exists  in  that  body  as  an  incident  to  the  powers 
expressly  given;  and  as  a  means  for  carrying  out  a  federal 
purpose  Congress  may  charter  a  corporation.1 


§  336.  Delegation  of  Power  to  Create 
—  As  a  rule,  a  power  to  grant  a  charter  cannot  be  dele- 
gated.2 But,  as  in  all  cases  of  agency,  mere  ministerial 
duties  may  be  delegated;  as  the  issuing  of  the  certificate;8 
or  ascertaining  whether  the  objects  of  the  association  fall 
within  the  provisions  of  the  law.4  It  has  been  held  that 
Congress  may  delegate  to  a  territorial  government  the 
power  to  create  corporations.* 

§  336.  Form  of  Grant  of  Corporate  Franchise. — Un- 
less so  required  by  the  constitution,  no  formal  terms  are 
necessary  in  the  grant  of  a  corporate  franchise.  The  use 
of  the  words  "incorporate"  or  "  corporation"  is  not  even 
necessary.6    Any  expression  showing  the  intention  of  the 

1  McCulloch  v.  Maryland,  4  Wheat,  so  are  in  the  nature  of  things,  we  can 

316;  Thomson  v.  R.  it.  Co.,  9  Wall,  no  more  refuse  to  regard  them  as  such 

685;  Osborn  v.  Bank,  9  Wheat.  738;  than  we  could  refuse  to  acknowledge 

Farmers'  Nat.  Bank  v.  Dealing,   91  John  or  George  to  be  natural  persons, 

U.  8.  29.  because  the  legislature  may,  in  mak- 

*  Morawetx  on  Corporations,  sec.  8.  ing  provisions  for  their  benefit,  have 
See  Bank  of  Chenango  v.  Brown,  26  been  nleased  to  designate  them  as 
N.  T.  467.  belonging    to    some    other    species. 

*  Franklin  Bridge  Co.  v.  Wood,  14  Should  the  legislature  expressly  de- 
Ga.  80;  In  re  Deveaux,  64  Ga.  673.  clare  each  of  them  to  be  corporations, 

4  In  re  Medical  College,  3  Whart.  without  giving  them  corporate  succea- 

456.  sion,  or  other  artificial  attributes,  the 

*  Williams  v.  Bank,  7  Wend.  539;  declaration  would  not  make  them  so. 
Vincennes  University  v.  Indiana,  14  On  the  other  hand,  even  an  express 
How.  270.  legislative    declaration    that    certain 

*  Liverpool  Ins.  Co.  v.  Massachu-  associations  are  not  included  in  the 
setts,  10  Wall.  566;  Warner  v.  Beers,  definition  of  corporations  would  not 

.  23  Wend.  103;  People  v.  Assessors,  1  change  their  character,  provided  they 
Hill,  620;  Bow  v.  Allenstown,  34  should  in  fact  be  clothed  with  all  the 
N.  H.  351;  69  Am.  Deo.  489.  In  essential  powers  of  corporations.  Sup- 
Thomas  v.  Dakin,  22  Wend.  103,  pose  the  legislature  should  attempt  to 
Co  wen,  J.,  says:  "Ithasbeenimpossi-  create  an  ordinary  safety-fund  bank, 
ble  for  me  to  see  the  force  of  the  argu-  with  its  usual  machinery,  by  a  major- 
men  t  that,  because  the  legislature  have  ity  vote:  could  the  bank  thus  created 
constantly  avoided  to  call  these  asso-  maintain  its  ground  merely  because 
ciations,  or  any  of  their  machinery,  a  the  statute  might,  in  conclusion,  de- 
corporation,  therefore  we  cannot  ad-  clare  that  such  bank  should  not  be 
judge*  them  to  be  so.  If  they  have  called  or  known  as  a  corporation?  The 
the  attributes  of  corporations,  if  they  restrictive  provision  in  the  constitu- 
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legislature   to  be  to  grant  a  franchise  is  sufficient.1    A 
grant  of  the  power  to  perform  corporate  acts  implies  a 
grant  of  corporate  powers.*    An  act  of  incorporation  is 
not  void   because  it   omits  to  designate   and   limit   the 
amount  of  capital  stock,  or  prescribe  the  value  and  num- 
ber of  shares,  or  provide  for  the  election  of  directors  or 
administration  of  the  affairs  of  the  corporation  in  any 
mode  other  than  may  be  found  in  the  grant  of  "  the  usual 
rights  and  privileges  of  such  corporations."*     Charters  of 
private  companies  are  to  be  construed  strictly  in  favor  of 
the  state,  but  at  the  same  time  reasonably.4    Where  such 
intent  is  not  clear,  no  presumption  of  a  corporate  grant 
will  arise.*     Where  an  act  of  incorporation  expresses  the 
conditions  on  which  the  grant  of  a  franchise  is  to  de- 
pend, other  conditions  cannot  be  inferred  from  the  nature 
and  objects  of  the  grant.1     Where  a  statute  recited  that 
A  had  purchased  property  for  educational  purposes,  and 
declared  "  that  said   institution  is   hereby  incorporated 
under  the  name  of  Ward's  Seminary  for  Young  Ladies,'* 
it  was  held  insufficient  as  an  act  of  incorporation*7 

§  337.  Ratification  by  State  of  Unauthorized  Corpora- 
tion-— A  corporation  formed  without  lawful  authority 
may  be  legalized  by  the  legislature.  It  may  do  this  by 
simply  recognizing  it  as  a  valid  corporation/  But  a  sim- 
ple recital  of  its  name  in  an  act,  with  no  intention  of  rati- 
fying  its  existence,  will  not  legalize  it.f     By  a  subsequent 

^^t^f1^  ^  ^  ""*  **        •Ch«*wetc  B.  R  Co,  r.  White,  10 
ml^^^H   ^  of  le^  being     S.  C.  155. 

ra^'i^^.^f!      ~  *L  *  COrpo~         '  Xawaie  r.  Ward,  16  Lea,  27- 
caU  *x  *  ***  ***  ^*S*te»  mi#*         •  Kanawha  Coal  Co.  r.  Kanawha  etc 

*  C-.  J=^J^    P^  ^       •     Um-T-  '*  °*-  «2:  Society  r7  Pawlet,  4 
Gran:  Caa.  ^>>  ^    *"    Co-»    3     p*~  ■»*>;  People  r.  Faraham,  35  ILL 

23:  *>  AtsT  Dee  *£~  ^^        "  *  ***-     w^-*=»  r.   Union  Bank.  2  Hairi-h. 
/  M  a  a^;..^  ^  *       r  33^"-  Bow  r.  Allenstown,  34  X.  H.  351 ; 

sJ-^-fy  r.   ^--7  VVr    ^     t         •T.mmtoo  r.  R.  R.  Co.,   123 
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legislative  ratification,  the  acts  done  before  by  the  corpora- 
tion become  as  valid  and  binding  as  if  previous  authority 
had  been  given.1  The  requirement  that  an  application 
be  filed  with  the  secretary  of  state,  and  acknowledged 
before  a  proper  officer,  may  be  waived  by  the  state  by  a 
subsequent  statute  recognizing  the  existence  of  a  corpo- 
ration organized  without  compliance  with  said  require- 
ment.1 

§  338.  Franchise  must  be  Accepted. — A  person  cannot 
be  made  a  corporator  without  his  consent.*  In  like  man- 
ner a  grant  of  a  corporate  franchise  does  not  become  effec- 
tive until  it  is  accepted  by  the  grantees,4  and  no  right 
can  be  claimed  under  it  until  it  is  accepted.5  A  grant  is 
an  offer  which  may  be  withdrawn  by  the  legislature  at  any 
time  before  it  is  accepted  by  the  grantees,6  and  if  not  ac- 
cepted within  a  reasonable  time  it  will  expire.7  A  statute 
granting  new  franchises  to  an  existing  corporation  upon 
specified  conditions  is  inoperative  until  it  is  accepted.8 
Where  an  act  of  incorporation  is  accepted,  and  the  com- 
pany organized  provisionally  thereunder,  no  subsequent 
withdrawal  of  any  of  the  corporators  will  affect  its  valid- 
ity.9 It  must  be  accepted  as  offered;  the  grantees  cannot 
add  new  terms  to  it.10  It  can  only  be  accepted  by  the 
grantees.11  But  a  majority  of  an  associatipn  may  accept 
a  franchise  on  behalf  of  all." 

1  Illinois  etc.  R.  R.  Co.  v.  Cook,  29  6  Green  v.  Seymour,  3  Sand.  Oh. 

111.  237;  Goodrich  v.  Reynolds,  31  111.  285. 

490;  83  Am.  Dec.  240;  Basshor  r.  Dres-  e  State  v.  Dawson,  16  Ind.  40;  Chesa- 

sel,  34  Md.  503;  St.  Louis  etc.  R.  R.  peake  Canal  Co.  v.  R.  R.  Co.,  4  GiU 

Co.  v.  R.  R.  Co.,  2  Mo.  App.  69.  &  J.  1. 

*  Central    Agricultural    Mechanical  7  State  v.  Bull,  16  Conn.  179. 
Ass'n  v.  Alabama  Gold  Life  Ins.  Co.,  8  Lyons  v.  R.  R.  Co.,  32  Md.  18. 

70  Ala.  120.  •  Busey  v.   Hooper,  35  Md.   15;    6 

8  Lauman  v.  R.  R.  Co.,  30  Pa.  St.  Am.  Rep.  350. 

46;  72  Am.  Dec.  685;  Ellis  v.  Mar-  »  King  v.  Westwood,  2  Dow  &  C. 

shall,  2  Mass.  269;  3  Am.  Dec.  94;  21;  R.  v.  Amery,  1  Term  Rep.  589. 

Lexington  etc.  R.  R.  Co.  v.  Chandler,  Lyons  v.  R.  R.  Co.,  32  Md.  18. 

13  Met.  315.  ,l  R.  v.  Amery,  1  Term  Rep.  589. 

*  Lincoln  etc.  Bank  v.  Richardson,  la  St.  Paul  Sons  of  T.  v.  Brown,  11 
1  Greenl.  79;  10  Am.  Deo.  34.  Minn.  356. 
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Illustrations. — Corporators  met  and  by  resolution  accepted 
the  charter,  elected  officers,  authorized  contracts,  and  the  stock 
was  all  subscribed  for.  Held,  that  "the  charter  was  in  opera- 
tion," within  the  meaning  of  the  Illinois  constitution:  McCartney 
v.  R.  R.  Co.,  112  111.  611;  and  see  Ohio  etc.  R.  R.  Co.  v.  Me- 
Pherson,  35  Mo.  13;  86  Am.  Dec.  128.  A  voluntary  association 
became  incorporated  by  an  act  of  the  legislature,  and  a  major- 
ity of  the  members  accepted  the  charter.  Held,  that  a  mem- 
ber who  had  united  in  the  application  for  a  charter,  and  had 
expressed  no  dissent  thereto,  could  not  repudiate  it,  though  he 
was  not  present  at  the  organization  under  the  charter:  FerrU 
v.  Strong,  3  Edw.  Ch.  127.  A  charter  was  granted  by  the  legis- 
lature of  North  Carolina.  The  corporation  held  their  first 
meeting  in  Maryland,  and  accepted  the  charter:  Held,  an  in- 
valid acceptance:  Smith  v.  Silver  Valley  Mining  Co.,  64  Md.  85; 
54  Am.  Rep.  760. 

§  339.  Form  of  Acceptance  of  Grant. — No  particular 
form  of  acceptance  is  essential.  An  intention  on  the  part 
of  the  grantees  to  accept  is  enough.1  Where  persons 
apply  for  a  charter  and  it  is  granted,  acceptance  of  it  by 
them  is  presumed;2  so,  too,  parties  are  presumed  to  have 

1  Bank  v.  Dandridge,  12  Wheat.  71;  to  corporations,  that  as  the  acts  of 
American    Bridge  Co.    v.   Bragg,    11  private  persons,  even  of  the  most  sol' 
N.  H.  102;  Smead  v.  Railroad  Co.,  11  emu   nature,   may    be    presumed  or 
Ind.    104;    Covington   v.    Covington  proved  by  presumptive  evidence,  so 
Bridge,  10  Bush,  70;  Penobscot  Co.  v.  as  to  the  acts  of  a  corporation,  if  they 
Lamson,  16  Me.  224;  33  Am.  Dec.  656;  cannot  be  reasonably  accounted   for 
Blanford  v.  Gibbs,   2  Cush.   39.     In  but  on  the  supposition  of  other  acts 
Middlesex  v.  Davis,  3  Met.  137.  the  done  to  make  them  legally  operative 
court  say:   "It  is  true  that  it  does  and   binding,   they  are  presumptive 
not  appear  by  the  records  of  the  soci-  proofs  of  such  other  acts.     Thus,  as 
ety  that  the  act  of  incorporation  has  deeds  and  grants  to  private  persons, 
been  accepted  by  an  express  vote  to  which  are  beneficial  to  them,  are  pre- 
that  effect;  nor  does  it  appear  in  what  sumed  to  have  been  accepted,  so  also 
manner  the  first  meeting  of  the  corpo-  may  the  acceptance  of  an  act  or  char- 
ration  was  called.    But  the  presump-  ter  of  incorporation,  beneficial  to  the 
tive  proof,  both  of  the  acceptance  of  corporation,  be  presumed  for  the  like 
the  act  of  incorporation  and  of  the  reason.    And  a  long  lapse  of  time,  and 
legal  organization  of  the  society,  is  the  continued  exercise  of  the  corporate 
exceedingly  strong,  and  quite  as  satis-  powers  granted  to  a  corporation,  sum- 
factory  as  direct  evidence.    That  such  ciently  justify  the  presumption  of  the 
presumptive    evidence   is   admissible  acceptance  of  the  charter.     So  if  a 
and  proper,  is  fully  maintained  by  the  particular  charter  is  applied  for,  and 
decisions  in  Dedham  Bank  v.  Chick-  it  is  granted,  the  acceptance  may  be 
ering,   3  Pick.  335;  and  in  Bank  of  presumed  from  such  previous  appusa- 
United  States  v.  Dandridge,  12  Wheat,  tion. " 

71;  and  by  the  numerous  authorities        'Middlesex  v,  Davis,  3  Met.  137; 

cited  in  the  latter  case.    By  these  au-  Atlanta  v.  Gas  Light  Co.,  71  Ga.  106; 

thorities  it  is  now  well  settled,  whatever  Astor  v.  R.  R.  Co.,  48  Hun,  562. 
may  have  been  the  ancient  doctrine  as 
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accepted  a  grant  beneficial  to  them.1  The  question  of  the 
acceptance  of  an  act  of  incorporation  is  for  the  jury.2  A 
charter  granted  to  certain  persons  therein  named  is  pre- 
sumed  to  have  been  granted  at  their  instance,  and  to  have 
been  accepted  by  them;  but  such  presumption  is  rebutted 
by  evidence  that  no  proceedings  were  ever  had  under  the 
charter,  although  seven  years  had  elapsed  since  its  date.3 
Though  it  is  optional  with  members  of  a  private  corpora- 
tion whether  they  will  take  the  benefit  of  their  charter, 
yet  after  they  have  made  their  election  by  executing  the 
powers  granted,  the  duties  and  liabilities  attach  which 
the  charter  imposes.4  Acceptance  of  a  charter  may  be 
shown  by  the  expenditures  and  other  transactions  in 
furtherance  of  the  purpose  thereof,  without  proof  of  any 
formal  organization  by  meeting,  election,  etc.6  It  is  not 
essential  that  the  records  of  the  corporation  should  show 
a  formal  acceptance  of  the  act  by  the  persons  incorpo- 
rated.6 A  company,  by  accepting  a  charter,  becomes 
bound  by  all  its  provisions,  and  cannot  insist  that  the 
enactment  of  any  provision  therein  was  fraudulently  ob- 
tained.7 Exercise  by  a  corporation  of  a  power  granted 
by  an  amendment  to  its  charter  raises  a  presumption  of 
an  acceptance  of  the  amendment.8  Where  a  corporation, 
which  is  already  in  existence,  and  acting  under  a  former 
charter  or  prescription  or  usage,  accepts  a  new  charter 
before  the  expiration  of  the  old,  the  corporation  may  still 
act  under  the  former,  or  partly  under  both,9 

1  Bank  v.  Dandridge,  12  Wheat.  71,  5  McKay  v.  Beard,  20  S.  C.  156. 

and  cases  supra;  Regents  v.  Williams,  *  Russell    v.    McLellan,    14    Pick. 

9  GUI  &  J.  365;  31  Am.  Dec.  72;  Tal-  63. 

ladega  Ins.  Go.  v.  Landers,  43  Ala.  115.  7  Bushwick  and  Newton  Bridge  Co. 

*  Hammond  v.  Straus,  53  Md.  1.  v.  Ebbets,  3  Edw.  Ch.  353. 

8  Newton  v.  Carberry,  5  Cranch  C.  8  Wetnmpka  etc.  R.  R.  v.  Bingham, 

C.  632.  5  Ala.  658;  Palfrey  v.  Paulding,  7  La. 

*  Riddle  v.  Proprietors  of  Locks  eto*  Ann.  363;  Bangor  etc.  R.  R.  Co.  v. 
on  Merrimack  River,  7  Mass.  184;  5  Smith,  47  Me.  34;  Smead  v.  R.  R.  Co., 
Am.   Dec.   35;   Goshen  Turnpike   v.  11  Ind.  104. 

Sears,  7  Conn.  86;  Commonwealth  v.        •  Woodfork  v.  Union  Bank,  3  Cold. 
Worcester  Turnp.  Corp.,  3  Pick.  327.    488. 
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Illustrations.  —  A  statute,  in  addition  to  a  former  act 
creating  a  corporation  for  the  management  of  a  trust  fund,  was 
passed  without  the  knowledge  or  request  of  the  corporation, 
and  was  never  adopted  by  any  direct  vote,  but  the  corporation 
elected  certain  officers,  provided  for  by  the  act  in  addition,  who 
exercised  the  powers  conferred  on  them  for  ten  years.  Held, 
sufficient  evidence  of  a  formal  assent  and  adoption  by  the  cor- 
>ration:  Third  School  District  in  Blandford  v.  Gibbs,  2  Cosh. 
19.  A  statute  was  drawn  up  by  the  attorney  of  an  insurance 
company,  and  passed  upon  the  application  of  a  portion  of  the 
directors,  and  afterwards  recognized  by  the  board  of  directors 
in  various  ways.  Held,  that  it  would  be  presumed  to  have  been 
accepted  by  the  corporation:  Sumrall  v.  Sun  Mut.  Ins.  Co.,  40 
Mo.  27.  The  same  persons  composed  two  corporations,  and 
passed  a  vote,  as  members  of  one  of  them,  proposing  to  enter 
into  a  contract  with  the  other,  and  the  conditions  of  such  pro- 
posal were  partially  executed  by  both  corporations,  without 
any  corporate  vote  on  the  subject.  Held,  to  constitute  an  ac- 
ceptance of  the  proposal:  Proprietors  of  Canal  Bridge  v.  Qordon, 
1  Pick.  297. 


§  340.  Incorporation  tinder  General  Laws — Procedure 
— Conditions  Precedent. — By  the  constitutions  of  most  of 
the  states,  the  legislature  is  forbidden  to  create  corpora- 
tions by  special  charter.  Under  such  general  corporation 
laws,  the  right  to  form  a  corporation  is  extended  to  all 
persons  who  comply  with  certain  prescribed  conditions.1 
A  substantial  compliance  with  these  conditions  precedent 
is  generally  deemed  sufficient.2  Such  an  irregularity  as 
the  failure  of  the  notary  to  certify  that  those  signing  the 
articles  of  incorporation  were  personally  known  to  him, 
is  not  fatal.8  In  Iowa  the  filing  of  the  articles  of  incor- 
poration in  the  office  of  the  secretary  of  state  is  not  es- 
sential.4 In  Nebraska  and  Arkansas  the  filing  of  articles 
of  incorporation  with  the  county  clerk  is  a  condition 
precedent  to  the  existence  of  any  corporate  franchise. 

*  The  charter  of  a  private  corpora-    Mokelumne  Co.  v.  Woodbury,  14  CaL 
turn  organized  under  a  general  law  is    424;  73  Am.  Dec.  658. 
as  inviolable  aj  that  of  one  organized        »  People  t>.  Cheeseman,  7  CoL  376. 

»?  Hn«  ^q?1*1  act:  Pe°Ple  *  Keefie>        *  R»*  Na*-  Bank  of  Davenport  r. 
>  \^to«7        ^  Davies,  43  Iowa,  424;  and  see  Cross  * 

JUoraweteoiLCoiporations,  sec.  17;    PinckneyviUe  Mill  Co.,  17  HL  54. 
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The  law  and  the  articles  so  filed,  taken  together,  are 
considered  in  the  nature  of  a  grant  from  the  state,  and 
constitute  the  charter  of  .the  company.1  In  Kansas  a 
corporation  is  created  when  the  certificate  of  incorpora- 
tion is  filed  with  the  secretary  of  state.2  The  Nebraska 
act  does  not  authorize  corporations  formed  under  it 
to  commence  business  before  the  whole  capital  stock 
has  been  subscribed.8  In  Kentucky  the  statutory  re- 
quirements  of  published  notice  of  names  of  corporators, 
amount  of  stock,  etc.,  must  be  complied  with.4  In  Indi- 
ana the  articles  must  specify  the  objects  of  such  associa- 
tion in  strict  accordance  with  the  statute.5  In  California 
articles  of  incorporation  must  state  that  a  majority  of  the 
members  of  the  association  were  present  and  voted  at  the 
election  of  directors.6  A  defect  in  the  certificate  of  in- 
corporation of  a  company  incorporated  under  a  general 
statute  is  cured  by  a  legislative  recognition  of  such  cor- 
poration.7 If  a  corporation  is  illegally  formed,  the  stock- 
holders are  not  relieved  from  individual  liability  by  the 
good  faith  of  the  corporators,  or  the  actual  transaction  of 
business  by  the  corporation.8  The  neglect  of  the  trustees 
of  a  religious  society  to  make  the  record  of  its  certificate 
of  incorporation  that  the  statute  requires,  does  not  pre- 
clude the  society  from  proving  its  corporate  existence  by 
evidence  of  acts  of  user.*  A  requirement  that  one  half 
the  capital  stock  of  a  corporation  should  be  actually  paid 
in  money  is  substantially  complied  with  if  the  corpora- 
tion has  received  property  whose  market  value  is  greater 

1  Abbott  v.  Omaha  Smelting  Co.,  4  6  West  t>.  Bullakin  Prairie  Ditching 

Neb.  416;  Garnett  t>.  Richardson,  35  Co.,  32  Ind.  138;  O'Reiley  v.  Kanka- 

Ark.  144;  and  see  Bigelowe.  Gregory,  kee  Valley   Draining    Co.,    32   Ind. 

73  111.  197.  169. 

3  Hunt  v.  Kansas  Missouri  Bridge  6  People  v.  Self  ridge,  52  Cal.  331. 

Co.,  11  Kan.  412;  St.  Louis  etc.  B.  K.  7  Basshor  v.  Dressel,  34  Md.  503. 

Co.  v.  Tiernan,  37  Kan.  607.  8  Kaiser  v.  Lawrence  Savings  Bank, 

8  Livesey  v.   Omaha  Hotel  Co.,  5  56  Iowa,  104;  41  Am.  Rep.  85. 

Neb.  50.  *  Washington    Baptist    Church    t>. 

*  Heinig  v.   Adams  and  Westlake  R.  R.  Co.,  5  Mackey,  269. 
Mfg.  Co.,  81  Ky.  300. 
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than  the  par  value  of  the  stock.1  Under  such  a  statute, 
the  subscriptions  must  have  been  made  in  good  faith  by 
persons  having  a  reasonable  expectation  of  being  able  to 
pay.8  Articles  of  association  are  properly  signed  although 
only  the  initial  letter  of  christian  names  is  used.9 

Under  a  constitution  which  provides  that  corporations 
may  be  formed  under  general  laws  only,  the  legislature 
is  restricted  not  only  from  creating,  in  the  strict  sense 
of  the  term,  a  business  corporation  by  a  special  act,  but 
also  from  conferring  by  a  special  act  any  powers  or  fran- 
chises upon  a  corporation.4     So  the  mere  recognition  of 
a  corporate  body  as  an  existing  corporation  in  acts  of 
the  legislature  cannot  operate  to  give  the  organization 
validity.6     The  failure  of  the  corporation  to  file  its  arti- 
cles of  incorporation  in  the  county  in  which  it  owns 
property,  as  required  by  statute,  does  not  prevent  it  from 
defending  an  action  for  work  and  labor  done  on  said 
property.6     The  certificate  of  incorporation  is  made  for 
the  benefit  of  the  public,  and  not  for  the  corporation  or 
its  stockholders;  and  those  who  participated  in  the  incor- 
poration, and  by  a  certificate  made  in  pursuance  of  the 
statute  announced  the  amount  of  the  capital  stock  of 
the  corporation,  cannot,  as  against  its  creditors,  contradict 
the  certificate.7 

Illuotrations.— The  language  of  the  charter  of  a  railroad 
corporation  imported  an  immediate  grant.     A  proviso  required 

wTT611*  of  orations  within  a  specified  time.     BeW, 
tnat  no  condition  precedent  was  created  by  the  proviso:  Cheraw 

crated* *  kJT-  "^  U  S'  C'  6L  A  nilro^  company  was 
the  c^rtt  7 F^uV***  cerate."  A  subsequent  ration  of 
Sail  1 ££ ^aCte<L  ^K "hen  one  hundred  thousand  dollars 
have  \^n^?m^nh?*>  and  one  dollar  on  each  share  shall 
nave  been  paid  in,  the  said  company  may  organize  and  proceed 

**  Am>.  I^00*   **  **   *78;   13        •OwmDe  etc  R.  R.  Co.  r.  Fhunw 
I  Holman  r.  Stat*   ins  t«  j   *-**  County,  37  CaL  354.  I 

'fc^«K&^  6^W«fa*G«Wdi,*S.Co..73<W. 

WW^J^S&f^gri-,    .]£%&**.**,  19  N~.  103; 

«*  9  Am.  Sk  Rep.  707, 
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to  work."  Held,  tbjft  this  requirement  was  sufficiently  complied 
with  when  one  hundred  thousand  dollars  was  subscribed,  and  a 
sum  in  gross  paid  in  equal  to  one  dollar  upon  every  share  sub- 
scribed: Spartanburg  etc.  R.  R.  Co.  v.  Ezell,  14  8.  C.  281.  A 
rifle  club  was  organized  under  the  law  providing  for  the  crea- 
tion of  corporations  for  "literary,  scientific,  and  charitable  pur- 
poses." Held,  that  the  object  of  the  association  was  not  within 
the  purview  of  the  law,  and  that  rifle-shooting  was  not  a  sci- 
ence, though  it  might  be  an  art:  Vrederiburg  v.  Behan}  33  La. 
Ann.  627. 

§  841.  Conditions  Precedent  to  Grant — Performance 
when  Necessary. — Where  the  grant  is  subject  to  the  per- 
formance of  certain  conditions  before  the  grantees  can 
form  the  corporation,  those  conditions  precedent  must 
be  complied  with  or  the  corporation  is  not  legal.1  But 
where  the  performance  of  certain  conditions  is  only  a 
prerequisite  to  the  right  of  the  corporation  to  carry  on 
business  after  it  is  formed,  a  failure  to  perform  those  con- 
ditions does  not  affect  the  existence  of  the  corporation.8 
If  all  the  requirements  of  the  charter  are  observed,  al- 
though not  in  the  order  prescribed,  the  organization  is 
sufficient.*  When  a  charter  is  granted,  and  the  corpora- 
tion is  to  be  brought  into  existence  by  some  future  acts 
of  the  corporators,  the  franchises  or  property  which  the 
charter  grants  to  the  body  remain  in  abeyance  until  such 
acts  are  done.4 

Illustrations. — A  provision  in  a  conveyance  of  real  estate, 
that  part  of  the  purchase  price  should  be  paid  when  a  certain 
contemplated  corporation  should  be  organized,  held,  not  to  re- 
quire an  organization  of  the  corporation  strictly  in  accordance 
with  the  statutory  requirements,  before  the  amount  should  be- 
come due,  but  to  be  satisfied  by  signing  the  certificate  of  incor- 
poration, adopting  by-laws,  electing  officers,  and  other  acts 
effecting  a  de  facto  organization:  ChUds  v.  Smithy  46  N.  Y.  34. 
The  legislative  charter  of  a  religious  corporation  being  about  to 

1  People  v.  Chambers,  42  CaL  201;  142;  Charles  River  Bridge  v.  Warren 

Childfl  v.  Smith,  65  Barb.  46.  Bridge,  7  Pick.  344. 

*  Harrod  v.  Hamer,  32  Wis.   162;  »  Eakright  v.  R.  H.  Co.,  13  Ind.  404. 

City  Hotel  v.  Dickinson,  6  Gray,  693;  4  Dartmouth  College  v.  Woodward, 

Central  Tp.  Co.  v.  Valentine,  10  Pick.  4  Wheat.  513,  691. 
Vol.  L-» 
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expire,  due  application  for  a  renewal  was  made  to  the  clerk. 
Without  the  fault  of  the  corporation  there  was  delay  in  granting 
the  renewal.  Held,  that  when  granted  it  related  back  so  as  to 
prevent  a  reverter  of  property:  St.  Phillips  Church  v.  Zum  Pre*. 
Church,  23  8.  C.  297. 

§  342.  Corporations  by  Prescription. — Public  corpora- 
tions may  exist  by  prescription;  that  is  to  say,  after  a 
certain  length  of  time  a  grant  to  them  will  be  presumed, 
although  it  cannot  be  found.1  But  there  is  no  such  role 
in  favor  of  a  private  corporation.2  If  the  acts  and  pro- 
ceedings of  a  company  or  association,  of  however  long 
standing,  consist  only  of  such  as  it  is  competent  for  in- 
dividuals to  perform  without  an  incorporating  act,  a  grant 
of  such  an  act  cannot  be  inferred.8 

§  343.  Who  may  be  Corporators. — Any  person  capable 
of  contracting  may  be  a  corporator.  So  may  infants, 
married  women,  and  persons  non  compos  mentis  become 
stockholders  by  transfer  or  by  inheritance.  A  corporation 
may  be  a  stockholder  in  another  corporation,  and  so  may 
a  state  or  a  municipality.4 

§  344.  Proof  of  Incorporation,  how  Made. — That  a 
body  is  a  corporation  is  proved  by  showing  the  grant  of 
the  charter  and  its  acceptance.  Of  public  laws  only  will 
the  courts  take  judicial  notice.5  The  legality  of  the  ex- 
istence of  a  corporation  is  presumed.6  A  private  domestic 
corporation  must,  like  a  foreign  corporation,  aver  and 
prove  the  fact  of  its  incorporation.7    The  rule  that  the 

1  Jameson  v.  People,  16  111.  257;  63  v.  Tipton,  5  Ala.  787;  39  Am.  Dec  344, 

Am.  Dec.  304;  Bow  v.  Allenstown,  34  *  Greene  v.  Dennis,  6  Conn.  302;  16 

N.  II.  351;  69  Am.  Dec.  489;  Robie  v.  Am.  Dec.  58. 

Sedgwick,  35  Barb.  326;   Dillingham  *  Morawetz  on  Corporations,  sec  21. 

v.   Snow,   5   Mass.    547;    Sherwin  v.  &  Morawetz  on  Corporations,  sec.  23; 

Bugbee,  16  Vt  439;  Londonderry  v.  Merchants'  Bank  v.  Harrison,  39  Mo, 

Andover,  28  Vt.  416;  New  Boston  v.  433;  93  Am.  Dec  285. 

Dumbarton,  15  N.  H.  201;  All  Saints  *  Hagerstown  Co.  v.  Creeger,  5  Har. 

Church  v.  Lovett,  1  Hall,  191.  &  J.  122;  9  Am.  Dec.  495;  Busey  «. 

8  Morawetz  on  Corporations,  sec.  22.  Hooper,  35  Md.  15;  6  Am.  Rep.  350. 

Bat  see  Greene  v.  Dennis,  6  Conn.  293;  7  Hollo  way  v.  R.  R.  Co.,  23  Tex.  465; 

16  Am.  Dec.  58;  Selma  etc  R.  R.  Co.  76  Am.  Dec  68. 
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existence  of  a  corporation  may  be  proved  by  producing 
its  charter  and  showing  acts  of  user  under  it  has  no  ap- 
plication to  a  corporation  formed  under  the  provisions  of 
a  general  statute,  requiring  certain  acts  to  be  performed 
before  the  corporation  can  be  considered  in  esse,  or  its 
transactions  possess  any  validity.1  Proof  of  user  or  cor- 
porate acts  makes  a  prima  facie  case  of  the  entity  or  iden- 
tity of  a  corporation.2  Where  a  body  professing  to  be  a 
corporation  has  been  dealt  with  expressly  as  such,  those 
who  have  so  dealt  with  it  cannot  question  its  corporate 
existence  for  the  purpose  of  charging  its  members  in- 
dividually as  if  they  were  partners.8  A  body  sued  as  a 
corporation  is  not  estopped  from  denying  its  corporate 
existence  by  reason  of  having  done  acts  which  might  have 
been  done  equally  well  by  an  unincorporated  body.4  A  copy 
of  the  articles  of  association  of  a  corporation,  filed  in  the 
county  recorder's  office,  when  officially  certified  to  as  a 
full,  true,  and  complete  copy  from  the  record,  is  admissible 
as  evidence  of  the  original  articles  which  have  been  lost.5 
A  charter  granted  by  a  sister  state  or  a  foreign  country  is 
proved  like  other  foreign  laws.6  A  copy  of  an  act  to  in- 
corporate a  foreign  corporation,  to  which  is  appended  the 
certificate  of  the  secretary  of  the  state  of  such  corporation 
with  the  seal  of  the  state  affixed,  is  admissible  to  show  the 
business  of  the  corporation.7  Where  a  corporation  sues 
in  a  federal  court,  it  need  not  prove  its  corporate  existence, 
where  defendant  has  pleaded  the  general  issue  only.8  The 
corporate  existence  is  not  admitted  from  the  mere  fact 
that  one  dealing  with  it  has,  in  a  contract  with  the  com- 
pany, designated  it  by  a  name  appropriate  to  a  corporate 

1  Mokelumne  Hill  Min.  Co.  v.  Wood-  •  Walker  v.  Shelbyville  and  Rush- 

buy,  14  Cal.  424;  73  Am.  Dec.  658.  ville  Turnpike  Co.,  80  Ind.  452. 

*  Derrenbacher  v.  R.  R.  Co.,  21  Hun,  e  United  States  Bank  v.  Stearns,  15 
612;  59  How.  Pr.  283;  St  Paul  Ins.  Wend.  314;  Society  v.  Young,  2  N.  H. 
Co.  v.  Allis,  24  Minn.  75.  310;  State  v.  Carr,  5  N.  J?.  367. 

*  Merchants'  Bank  v.  Stone,  38  Mich.  7  Pacific  Guano  Co.  v.  Mullen,  66 
779.  Ala.  582. 

*  Kirkpatrick  v.  Keota  United  Pres-  B  Union  Cement  Co.  v.  Noble,  15 
byterian  Church,  63  Iowa,  372.  Fed.  Rep.  502. 
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body,  unless  it  is  distinctly  stated  in  the  contract  that  it  is 
an  incorporated  company.  Such  designation  admits  only 
the  existence  of  an  association  acting  under  that  name.1 

Illustrations. — In  a  suit  on  a  contract,  the  question  of  the 
corporate  existence  of  a  company  came  up  collaterally.  Held, 
that  as  it  was  only  necessary  to  prove  that  the  company  as- 
sumed to  act  as  a  corporation,  the  duly  identified  book  of  rec- 
ords, showing  organization  and  acts  thereunder,  was  competent 
evidence  on  that  point:  Reynolds  v.  Myers,  51  Vt.  444.  On  a 
trial  a  deed  of  trust,  issued  under  its  corporate  seal  to  secure  the 
plaintiff's  debt,  and  reciting  that  the  corporation  had  been  or- 
ganized in  pursuance  of  law,  was  introduced.  Held,  admissible 
to  prove  the  defendant's  legal  existence  as  a  corporation:  Ander- 
son v.  Kanawha  Coal  Co.,  12  W,  Va.  526. 

§  345.  Proof  of  Performance  of  Conditions  Precedent — 
How  Made. — That  conditions  precedent  have  been  duly 
performed  may  be  proved  by  the  books  and  records  of 
the  company.* 

§  346.  Grant  of  Corporate  Franchise  cannot  Extend 
beyond  Limits  of  State. — A  state  cannot  grant  a  fran- 
chise outside  of  its  territorial  limits,  and  therefore  the 
grant  of  a  privilege  of  acting  in  a  corporate  capacity 
cannot  extend  into  a  foreign  state  or  country.1     The 

1  Holloway  v.  R.  R.  Co.,  23  Tex.  pliance  with  the  requirements  of  the 

465;  76  Am.  Dec.  68.  statute.    Bat  there  is  a  broad  and  ob- 

1  Grant  v.  Coal  Co.,  80  Pa.  St.  208;  vious  distinction  between  each  acta  at 
Wood  v.  Jefferson  Bank,  9  Cow.  194;  are  declared  to  be  necessary  steps  to 
Penobscot  R.  R.  Co.  v.  Dunn,  39  Me.  the  process  of  incorporation,  and  such 
688;  Ryder  v.  Alton,  13  HI.  523;  Hill  as  are  required  of  the  individual  seek- 
v.  Carey,  5  Ga.  239;  Duke  v.  Naviga-  ing  to  become  incorporated,  but  which 
tion  Co.,  10  Ala.  82;  Mokelumne  Min-  are  not  made  prerequisites  to  the  as- 
ing  Co.  v.  Woodbury,  14  Cal.  424;  73  sumption  of  corporate  powers.  In  re- 
Am.  Dec.  668,  the  court  saying:  "The  spect  to  the  former,  any  material 
general  rule  is,  that  the  existence  of  omission  will  be  fatal  to  the  existence 
a  corporation  may  be  proved  by  pro-  of  a  corporation,  and  may  be  taken 
ducing  its  charter,  and  showing  acta  of  advantage  of,  collaterally,  in  any  form 
user  under  it,  but  this  rule  has  no  ap-  which  the  fact  of  incorporation  can 
plication  to  a  corporation  formed  under  properly  be  called  in  question.  In 
the  provisions  of  a  general  statute,  re-  respect  to  the  latter,  the  corporation 
quiring  certain  acts  to  be  performed  is  responsible  only  to  the  government, 
before  the  corporation  can  be  consid-  and  in  a  direct  proceeding  to  forfeit 
ered  in  esse,  or  its  transactions  possess  its  charter." 
any  validity.    The  existence  of  a  cor-  *  Bank  of  Augusta  v.  Earle,  13  Pet. 

E oration  thus  formed  must  be  proved  688;  Paul  v.  Virginia,  8  Wall.  181; 

y  showing  at  least  a  substantial  com-  Clarke  *  Bank,  10  Ark.  516;  62  Am. 
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residence  of  a  corporation  is  in  the  state  which  created 
it,  and  in  the  place  where  its  principal  office  is.1  The 
members  of  a  foreign  corporation,  where  it  sues  or  is 
sued  in  a  United  States  court,  are  conclusively  presumed 
to  be  citizens  of  the  state  or  country  which  created  it.2 
A  national  bank  located  in  New  York  is  a  domestic,  not 
a  foreign,  corporation,  and  may  sue  as  such.8  A  corpora- 
tion does  not,  by  purchasing  and  operating  property  in 
another  state,  under  enabling  acts  of  that  state,  become  a 
corporation  of  that  state.4  In  New  York  a  corporation 
created  by  the  laws  of  that  state  is  deemed  a  resident 
thereof,  although  the  bulk  of  its  property  and  business 
lies  in  a  foreign  state.5  When  the  charter  of  a  corpora- 
tion in  one  state  is  duplicated  in  another  state,  and  the 

Dec.  248;  Allegheny  v.  R.  R.  Co.,  as  natural  persons,  have  no  guch  power. 
51  Pa,  St.  228;  §8  Am.  Dec.  579;  Bal-  The  charter  confers  upon  them  a  new 
timore  etc.  R.  R.  Go.  v.  Glenn,  28  faculty  for  this  purpose;  a  faculty 
Md.  287;  92  Am.  Dec.  688;  Phcenix  which  they  can  have  only  by  virtue  of 
Ins.  Co.  v.  Com.,  5  Bush,  68;  96  Am.  the  law  which  confers  it.  That  law 
Dec.  331.  A  court  may  enjoin  it  with-  is  inoperative  beyond  the  bounds  of 
out  intrusting  property  in  litigation  the  legislative  power,  by  which  it  is 
to  the  custody  oi  anon-resident,  under  enacted.  As  the  corporative  faculty 
circumstances  indicating  an  intention  cannot  accompany  the  natural  persons 
to  remove  it  for  keeping  or  manage-  beyond  the  bounds  of  the  sovereignty 
ment  outside  of  the  state:  Matthews  which  confers  it,  and  they  cannot 
v.  Theological  Seminary,  2  Brewst.  possess  or  exercise  it  there, — can  have 
541.  In  Miller  v.  Ewer,  27  Me.  509,  no  more  power  there  to  make  the  arti- 
46  Am.  Dec.  619,  the  court  say:  ficial  being  act  than  other  persons  not 
"There  are  a  variety  of  corporations,  named  or  associated  as  corporators,  — 
It  will  only  be  necessary  on  this  occa-  any  attempt  to  exercise  such  a  faculty 
sion  to  speak  of  one  class  of  them,  there  is  merely  a  usurpation  of  author- 
corporations  aggregate,  composed  of  ity  by  persons  destitute  of  it,  and  act- 
natural  persons.  It  is  often  stated  in  ing  without  any  legal  capacity  to  act 
the  books  that  such  a  corporation  is  in  that  manner.  It  follows  that  all 
created  by  its  charter.  This  is  not  votes  and  proceedings  of  persons  pro- 
precisely  correct.  The  charter  only  fessing  to  act  in  the  capacity  of  cor- 
confers  the  power  of  life,  or  the  right  porators,  when  assembled  without  the 
to  come  into  existence,  and  provides  bounds  of  the  sovereignty  granting 
the  instruments  by  which  it  may  be-  the  charter,  are  wholly  void.' 
come  an  artificial  being,  or  acting  en-  l  Sangamon  R.  R.  Co.  v.  Morgan 
tity.  Such  a  corporation  has  been  Co.,  14  111.  163;  56  Am.  Dec.  497. 
well  defined  to  be  an  artificial  being,  3  National  S.  S.  Co.  v.  Sugman,  106 
invisible,  intangible,  and  existing  only  U.  S.  118. 

in  contemplation  of  law.    The  instru-  *  Market  Bank  v.  Pacific  Bank,  64 

ments  provided  to  bring  the  artificial  How.  Pr.  1. 

being  into  life  and  active  operation  4  Wilkinson  v,  R.  R.  Co.,  22  Fed. 

are  the  persons  named  in  the  charter,  Rep.  353. 

and  those  who,  by  virtue  of  its  pro-  6  Crowley  v.  R.  R.  Co.,  30  Barb, 

visions,  may  become  associated  with  99;  Inter.  Life  As.  Co.  v.  Sweetland, 

them.    Those  persons  or  corporations,  14  Abb.  Pr.  240. 
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legislature  assumes  to  create  a  home  corporation,  the 
effect  is  to  consolidate  the  two;  but  for  purposes  of  juris- 
diction it  is  a  separate  corporation  within  the  state  of  its 
adoption.1  A  railroad  corporation  chartered  in  Indiana, 
with  authority  to  own  and  manage  property  in  Ohio,  is 
not  thereby  empowered  to  change  its  domicile  to  that 
state.9  A  corporation  chartered  by  two  states  by  the  same 
name  and  style,  clothed  with  the  same  powers,  and  in- 
tended to  accomplish  the  same  objects,  fulfilling  the  same 
duties  in  both  states,  is  a  distinct  and  separate  body  in 
each  state.8  The  new  corporation  resulting  from  the  con- 
solidation of  a  domestic  and  a  foreign  corporation  is  a 
domestic  corporation.4 

Illustrations.  —  A  New  York  corporation  was  authorized  by 
its  charter  to  hold  real  estate  and  to  act  as  trustee,  and  was  ap- 
pointed by  a  New  York  court  trustee  under  the  will  of  a  citizen 
of  that  state.  Held,  that  it  bad  no  power  to  hold  real  estate  of 
the  testator  in  Illinois:  United  States  Trust  Co.  v.  Lee,  73  111. 
142;  24  Am.  Rep.  236.  A  foreign  corporation  took  a  mortgage 
on  lands  in  New  Jersey,  to  secure  a  loan  already  made  to  the 
mortgagor  on  stock  collateral,  which  became  depreciated.  Held, 
that  although  its  charter  may  not  have  authorized  the  taking 
of  a  mortgage  in  another  state  as  an  original  investment,  yet 
the  corporation  might  take  such  mortgage  by  way  of  additional 
security:  National  Trust  Co.  v.  Murphy,  30  N.  J.  Eq.  408. 

§  347.  But  by  Comity  Foreign  Corporations  are  Per- 
mitted to  do  Business. — But  by  the  comity  of  states,  cor- 
porations chartered  by  foreign  states  are  permitted  to 
carry  on  their  business  and  operations  within  the  powers 
granted  by  their  charters  in  states  outside  the  state  which 
chartered  them.*  Acts  done  by  a  corporation  out  of  the 
state  which  created  it,  unless  forbidden  by  its  charter  or 
the  laws  of  the  state  in  which  it  may  attempt  to  act,  are 

*  Blackburn  v.  R.  R.  Co.,  12  Flip.        *  In  re  St  Pan!  etc  R.  R.  Co.,  36 


525. 


Minn.  85. 


^  AS^waU  *  JEL  B.  Co.,  20  Ind.  •  Bank  of  Augusta  «.  Earle,  13  Pet. 

492;  83  Am.  Dec  329.  519;  Christian  Union  v.  Yount  101 

County   of   Allegheny  v.   R.    R.  U.  S.  356;  Commonwealth  v.  Milton, 

£°..   51  Pa.   St  228;   88  Am.  Dec.  12  B.  Mon.  212;  54  Am.  Dec.  522;  Cow- 

°'*'  ell  v,  Colorado  Springs  Co, ,  ,100  U.S.  55. 
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valid.1  But  the  state  in  giving  this  permission  may 
annex  such  conditions  thereto  as  it  wishes.2  A  Texas 
law,  recognizing  the  existence  of  a  corporation  organized 
under  Kansas  law,  and  conferring  on  it  within  Texas  the 
same  rights  and  powers  as  are  granted  it  by  Kansas, 
within  its  territory,  but  not  purporting  to  create  a  new 
corporate  body,  does  not  make  it  a  corporation  or  citizen 
of  Texas.8  A  railroad  corporation  organized  by  the  legis- 
lature of  one  state,  but  having  portions  of  its  line  in  a 
second  state,  will  be  considered  a  corporation  of  the  sec- 
ond state  so  far  as  to  be  amenable  to  its  laws.4  So  one 
incorporated  in  Maryland,  but  leasing  and  operating  a 
railroad  in  Virginia,  is  subject  to  suit  in  Virginia,  and  is 
not  entitled  to  a  removal  of  the  cause  to  the  federal  court.5 
A  federal  court  cannot  interfere  to  prevent  the  organiza- 
tion of  a  corporation  bearing  the  same  name  as  that  of  a 
foreign  corporation  doing  business  in  the  state.6  The 
effect  of  an  omission  to  comply  with  the  requirements  of 
a  statute,  prescribing  terms  on  which  foreign  corporations 
may  do  business  within  the  state,  is  not  to  avoid  the  con- 
tracts which  agents  of  the  corporation  may  make,  but  to 
preclude  enforcing  such  contracts  until  the  statute  has 
been  complied  with.7  Soliciting  and  receiving  subscrip- 
tions for  a  newspaper  published  by  a  corporation  in  an- 
other state  is  not  "doing  business"  in  the  state.8  The 
right  of  a  foreign  corporation  to  do  business  in  a  state 
can  only  be  questioned  by  the  state  itself.9  A  corpora- 
tion, though  doing  no  business  in  the  state  where  it  is 

1  New  York  Floating  Derrick  Go.  v.  6  Baltimore  etc  R.  R.  Co.  v.  Wight- 
New  Jersey  Oil  Co.,  3  Duer,  648;  man,  29  Gratt  431;  26  Am.  Rep. 
Mumford  v.  American  Life  Ins.  etc.  384. 

Co.,  4  N.  Y.  463;  Bard  v.  Poole,  12        •  Lehigh  Valley  Coal  Co.  v.  Ham- 

N.  Y.  495.  blen,  23  Fed.  Rep.  225. 

1  State  v.  Lathrop,  10  La.  Ann.  398;        7  Wood  Mowing  etc  Co.  v.  Cald- 

Erie  R  R  Co.  v.  State,  31  N.  J.  L.  well,  54  Ind.  270;  23  Am.  Rep.  641. 

531;  86  Am.  Dec.  226..  But  see  In  re  Comstock,  3  Saw.  218. 

*  Missouri  etc  R.  R.  Cc  v.  R.  R        B  Beard   v.    Union   and    American 

Co.,  4  Woods,  360.  Publishing  Co.,  71  Ala.  60. 

4  McGregor  v.  R.  R.  Co.,  35  N.  0.  L.        *  Deringer   v.  Deringer,   5   Honst. 

115.  416;  1  Am.  St.  Rep.  15a 
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organized,  may  hold  and  deal  in  land  in  another  state.1 
A  foreign  corporation  may  buy  at  execution  sales  on 
judgments  in  its  favor,2  or  may  acquire  land  in  satisfac- 
tion of  a  debt  due  to  it.8  So  foreign  corporations  may 
sue  one  another  if  both  are  doing  business  within  the 
state,  and  the  cause  of  action  accrued  there.4  A  foreign 
corporation  cannot  purchase  and  hold  real  estate  in  Illi- 
nois beyond  what  is  necessary  for  the  transaction  of  its 
business,  or  the  collection  of  its  debts,  either  for  its  own 
benefit  or  in  trust  for  others.6 

Illustrations. — A  company  was  incorporated  under  the 
laws  of  Pennsylvania,  and  its  charter  provided  that  it  might 
do  business  anywhere,  "except  in  the  state  of  Pennsylvania." 
Held,  that  it  could  not  do  business  in  Kansas:  Land  Orant  etc. 
Co.  v.  Coffey  County,  6  Kan.  245.  A  railroad  corporation  char- 
tered in  Connecticut  bought  the  franchises  and  property  of  a 
railroad  corporation  created  under  the  laws  of  Connecticut  and 
Rhode  Island.  The  Rhode  Island  legislature  ratified  the  sale, 
and  authorized  the  former  company  to  exercise  the  rights  thuB 
acquired.  Held,  that  the  company  thus  became  the  successor  of 
the  former  company,  and  a  Rhode  Island  corporation:  Clark  v. 
Barnard,  108  U.  S.  436. 

§  348.    Subject,  however,  to   Local  Lttra.  —  But  its 

charter  can  give  the  foreign  corporation  no  pjower  to  do 
acts  forbidden  by  the  laws  of  the  country  whifch  it  has 
entered.8  So  a  corporation  which  cannot  take  rekal  estate 
by  devise  in  its  own  state  cannot  take  by  devise  in  ©pother 
state.7  A  corporation  created  in  Connecticut  for  tiro  sole 
purpose  of  buying  and  selling  lands  cannot  buy  an  A  sell 
or  hold  in  perpetuity  lands  in  Illinois.8    A  foreign  inLur- 

1  New  Hampshire  Land  Co.  v.  Til-        6  Milnor  v.  Railroad  Co.,  63  Jf\ Y. 
*°?»J!9  Ped'  ReP-  73-  363;  Bard  v.   Poole.   12  N.  Y.  6f  " 

I  Alston  t,.  Piggott,  94  Ind.  14.  Stetson©.  Bank,  2  Ohio  St.  174;  l** 


--■>»    *~  ***«.  xwj/-  *•**>.  v.  inn.  v--u.,  aw  ju.u.   uuv}  »#  xu**.  *^*~- 

Emerson  v.  McCormick  Harvesting  129;  People  v.  R.  R.  Co.,  48  Barb. 

Machine  Co.,  51  Mich.  5;  Thompson  478. 

r.  Waters,  26  Mich.  211;  12  Am.  Rep.  »  Starkweather  v.  Am.  Bible  Soc,  72 

6  tt  ..  ^  «.  HI.  50;  22  Am.  Rep.  133. 

ni  SS*?^8!**88  J™8*  Co-  ••  ***>  73  •  Carroll  v.  East  St.  Louis,  67  VL 

IU.  142;  24  Am.  Rep.  236.  568;  16  Am.  Rep.  632. 
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ance  company  cannot,  without  first  complying  with  the 
state  laws  enacted  for  its  regulation,  make  contracts 
which  it  may  enforce;  and  where  the  company  fails  to  file 
the  statement  of  its  condition  and  the  consent  of  the 
auditor  to  transact  business  within  the  state,  as  required 
by  law,  the  company  cannot  recover  on  a  note  given  in 
such  state  for  stock  and  premiums,  notwithstanding  the 
law  imposes  a  penalty  for  doing  business  in  such  state  in 
violation  of  its  provisions.1  A  prohibition  against  foreign 
corporations  doing  business  in  the  state,  without  having 
a  known  place  of  business  therein,  and  an  agent  on  whom 
process  may  be  served,  does  not  prohibit  a  single  contract 
of  sale  by  a  foreign  corporation  to  a  citizen  of  the  state, 
and  the  maintenance  of  an  action  in  the  state  by  the  cor- 
poration for  a  breach  of  the  contract.*  Comity  cannot 
extend  to  the  point  of  granting  to  a  foreign  corporation 
privileges  which  its  charter  does  not  permit  it  to  exercise; 
and  in  applying  for  privileges,  it  must  show  that  it  has 
power  to  exercise  them.8  In  a  suit  by  a  foreign  corpora- 
tion, it  must  show  not  only  the  papers  and  proceedings  of 
incorporation,  but  the  statute  of  the  state  where  it  was 
incorporated,  authorizing  such  incorporation.4 

Illustrations. — A  Maryland  corporation  is  authorized  by 
its  charter  to  take  and  receive  devises.  A  devise  is  made  to  it 
in  New  York,  but  by  the  laws  of  New  York  devises  to  corpora- 
tions are  not  legal.  Held,  that  the  corporation  cannot  take: 
White  v.  Howard,  46  N.  Y.  144.  A  corporation  is  authorized 
by  its  charter  to  charge  on  its  loans  a  rate  of  interest  which  by 
the  laws  of  the  state  of  B  is  usurious.  Held,  that  it  cannot 
charge  that  rate  in  the  state  of  B:  Hitchcock  v.  Bank,  7  Ala.  435. 
A  corporation  by  its  charter  was  prohibited  from  lending  money 
at  a  rate  of  interest  exceeding  the  legal  rate.  It  lent  money  in 
another  state  at  a  rate  of  interest  which,  although  legal  there, 
was  higher  than  the  legal  rate  in  the  state  of  its  incorporation. 
Held j  within  its  powers:  United  States  Mortgage  Co.  v.  Sperry, 
24  Fed.  Rep.  838.    A  statute  required  agents  of  foreign  corpo- 

1  Cincinnati    etc.    Assur.    Co.    v.  U.  S.  727;  Sherwood  v.  Alvis,  83  Ala. 

Rosenthal,   65  DL  85;    8  Am.   Rep.  115;  3  Am.  St.  Rep.  695. 

626.  *  Match  Co.  v.  Powers,  51  Mich.  145* 

9  Cooper  Mfg.  Co.  v.  Ferguson,  113  4  Savage  v.  Russell,  84  Ala.  103. 
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rations  to  file  in  certain  offices  evidence  of  their  appointment, 
and  of  their  authority  to  accept  service  of  process  for  the  cor- 
poration, and  imposed  a  penalty  on  them  for  failing  so  to  do; 
and  provided  that  no  such  corporation  should  enforce  a  contract 
made  with  its  agents  before  compliance  with*  the  act  Held, — 
1.  That  the  act  did  not  apply  to  the  agent  of  a  foreign  corpora- 
tion engaged  in  manufacturing  a  patented  article;  and  2.  That 
the  act  did  not  avoid  contracts  so  made,  but  only  suspended  the 
remedy  on  them  until  the  act  was  complied  with:  Walter  A. 
Wood  Mowing  Machine  Co.  v.  CaldweU,  54  Ind.  270;  23  Ain. 
Rep.  641.  A  statute  required  foreign  insurance  companies,  as 
a  condition  precedent  to  receiving  a  license  to  do  business  in 
the  state,  to  agree  not  to  remove  into  the  United  States  courts 
any  actions  brought  against  them  in  the  state  courts;  and  en- 
acted that  on  violation  of  such  agreement  by  an  insurance  com- 
pany it  should  "be  the  imperative  duty  of  the  secretary  of  state 
to  revoke  its  license."  Held, — 1.  That  the  statute  was  consti- 
tutional; and  2.  That  the  secretary  might  be  compelled  to 
revoke  the  license  by  mandamus  at  the  relation  of  any  person 
interested:  State  v.  Doyle,  40  Wis.  175;  22  Am.  Rep.  692, 


8&AQ  ft!  I  I__.TL— lil     *  --  «tf         ftjl— iriMri  I  J......  -Jlf.;.,  VajIamI 

o49.    Uinzensnip   ox   uorporauons  witnin    Federal 

Laws. — The  constitution  of  the  United  States  provides 

that  the  judicial  power  of  the  United  States  shall  extend 

to  "  controversies  between  citizens  of  the  different  states," 

and  that  the  laws  made  in  pursuance  of  the  constitution 

shall  be  the  supreme  law  of  the  land.     The  judiciary  acts 

provide  that  in  any  suit  of  a  civil  nature  at  law  or  in 

equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 

costs,  the  sum  or  value  of  five  hundred  dollars,  in  which 

there  is  a  controversy  between  the  citizens  of  different 

states,  the  United  States  courts  shall  have  jurisdiction.1 

It  was  at  first  held  in  the  federal  courts  that  a  corporation 

was  not  a  "citizen"  within  these  provisions.1    But  this 

decision  has  been  overruled,  and  it  is  now  settled  that  a 

corporation  is  a  citizen  of  the  state  which  created  it.3 

A  corporation  chartered  and  created  by  two  or  more 

1  Act  1789,  1  Stats.  79,  o.  20,  sec  *  U.  S.  v.  Devaux,  6  Oanch,  61. 

12;  Act  1866,  14  Stats.  306,   c.  288;  » R.  R.  Co.  v.  Wfcitton,   13  WalL 

Act  1867,  14  Stats.  588,  c  196;  Act  270;  Marshall  v.  B.  B>  Co.,  16  How. 

1875,  18  Stats.  270,  c.  137.  329. 
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states  is  a  citizen  of  each  state.1  Where  existing  corpora- 
tions of  different  states  are  authorized  by  their  respective 
states  to  consolidate  and  form  one  and  the  same  company, 
such  corporation  is  a  citizen  of  each  state.* 

§  350.  Foreign  Corporations  may  be  Sued. — A  foreign 
corporation  may  be  sued,  provided  it  is  brought  into  court 
in  a  proper  way.3  For  a  tort  committed  by  a  foreign 
corporation  within  a  state,  such  corporation  is  liable  to 
be  sued  therein  if  found  in  the  state  in  the  person  of  an 
officer  or  agent  upon  whom  process  may  be  served.4  The 
members  of  a  corporation  are  legally  presumed  to  be  citi- 
zens of  the  state  by  the  laws  of  which  it  was  created,  and 
in  which  alone  the  corporate  body  has  a  legal  existence. 
And  a  suit  by  or  against  such  corporation  in  its  corporate 
name  must  be  presumed  to  be  a  suit  by  or  against  citizens 

1  Ohio  etc  R.  R.  Co.  v.  Wheeler,  1  96 Am.  Dec.  747.  Inlibby v.  Hodgson, 

Black,  286;  Insurance  Co.  v.  Francis,  9N.  H.  394, Wilcox,  J.,  said:  "If,  upon 

11  Wall  210;  R.  R  Co.  v.  Whitton,  principles  of  law  or  comity,  corpora- 

13  Wall.  270.    In  Baltimore  etc.  R  tions  created  in  one  jurisdiction  are  al- 

R  Co.   v.   Harris,   12  Wall.  82,  the  lowed  to  hold  property  and  maintain 

court  held  that  a  legislative  enactment  suits  in  another,  it  would  be  strange  in- 

of  one  state,  "confirming"  an  act  of  deed  if  they  should  not  also  be  liable  to 

incorporation  of   another  state,   and  be  sued  in  the  same  jurisdiction.  If  we 

granting  the  same  rights  and  privi-  recognize  their  existence  for  one  pur- 

lejges,  and  subjecting  it  to  the  same  pose,  we  must  also  for  the  other.     If 

pains  and  penalties  and  obligations  as  we  admit  and  vindicate  their  rights, 

imposed  by  the  original  act,  and  re-  even-handed  justice  requires  that  we 

serving   the  same  rights,  privileges,  also  enforce  their  liabilities,  and  not 

and  immunities  as  is  reserved  in  the  Bend  our  citizens  to  a  foreign  jurisdio- 

original  act,  did  not  create  a  new  cor-  tion  in  quest  of  redress  tor  injuries 

poration,  but  granted  a  license,  and  committed  here.    There  may  be  diffi- 

nothing  more;  its  unity  and  ownership  culties  in  procuring  legal  service  of  a 

were  unchanged,  and  therefore   such  writ  upon  a  foreign  corporation;  and 

corporation  was  amenable  in  the  Dis-  so,  in  case  of  an  individual  residing  in 

trict  of  Columbia  for  an  injury  com-  a  foreign  jurisdiction,  it  may  be  diffi- 

mitted  in  Virginia.  cult  or  impossible  to  procure  such  ser- 

1  Insurance  Co.  v.  French,  18  How.  vice  of  process  upon  him  as  to  subject 

404;  Sprague  t>.  R  R  Co.,  5  R.  I.  him  to  the  jurisdiction  of  our  courts. 

233;  Maryland  t?.  R  R.  Co.,  18  McL  But  in  either  case,  when  the  service 

193.  can  be  made,  or  when  the  person  of 

*  Bushel  v.  Com.  Ins.  Co.,  15  Serg.  the  corporation  appears  and  submits 

&  R.  176;  Lafayette  Ins.  Co.  v.  French,  to  our  jurisdiction,  we  see  no  objection 

18  How.  407;   City  Fire  Ins.  Co.  v.  to  the  authority  of  the  court  to  pro- 

Carrugi,  41  Ga.  670;  North  Mo.  R  R.  ceed." 

Co.  v.  Akers,  4  Kan.  453;  96  Am.  Dec.        *  Gray     v.     Taper-Sleeve     Pulley 

183;  Folger  v  Ins.  Co.,  99  Mass.  267;  Works,  15  Fed.  Rep.  436. 
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of  the  state  creating  the  corporation.1  An  action  against 
a  foreign  corporation  having  an  agency  in  the  state  where 
the  action. is  commenced  is  not  prevented  from  proceed- 
ing to  judgment  by  a  subsequent  decree  dissolving  the 
corporation  and  appointing  receivers  to  wind  up  its  af- 
fairs made  in  the  state  of  its  creation,  unless  it  is  shown 
that  the  corporation  is  utterly  extinct.1  A  foreign  cor- 
poration can  only  be  sued  in  Massachusetts  by  means  of 
attachment  of  its  property,  unless  by  virtue  of  an  express 
statutory  provision.1 

Illustrations. — The  provisions  of  a  statute  of  Pennsylvania 
limited  the  amount  of  the  debts  and  liabilities  (not  including 
capital  stock)  of  certain  companies  to  the  amount  of  their  capi- 
tal actually  paid  in,  and  further  provided  that  "if  any  debts 
or  liabilities  shall  be  contracted  exceeding  the  said  amount,  the 
directors  and  officers  contracting  the  same,  or  assenting  thereto, 
6hall  be  jointly  and  severally  liable,  in  their  individual  capaci- 
ties, for  the  whole  amount  of  such  excess,  and  the  same  may  be 
recovered  by  action  of  debt  as  in  other  cases."  In  an  action  to 
recover  for  a  violation  of  this  statute,  held,  that  the  liability  so 
created  was  in  the  nature  of  a  penalty,  and  was  not  enforceable 
by  action  outside  of  the  state  which  enacted  the  law:  First  Na- 
tional Bank  of  Plymouth  v.  Price,  33  Md.  487;  3  Am.  Rep.  204. 

§  351.    Service  of  Process  on  Foreign  Corporations. — 

At  common  law,  service  of  process  on  the  managing  agent 
of  the  corporation  in  the  state  is  the  usual  mode  of  obtain- 
ing jurisdiction.4  But  it  is  generally  provided  by  statute 
that  service  on  certain  agents  of  a  foreign  corporation 
shall  be  good,6  or  that  the  corporation  shall  designate  an 
attorney  on  whom  service  of  process  may  be  made.*  Ser- 
vice of  process  upon  an  officer  of  a  foreign  corporation, 
who  is  temporarily  in  another  state,  and  who  does  not 
voluntarily  appear  to  the  action,  does  not  give  the  courts 

1  Hobbe  v.  Insurance  Co.,  66  Me.  *  Newby  v.  Manufacturing  Co.,  L. 
417;  96  Am.  Dec  472.  R.7Q.B,  293;  Iibby  *  Hodgson,  9 

*  Hunt  v.  Insurance  Co., 55  Mo.  290;    N.  H.  394. 

92  Am.  Dec.  592.  5  Morawets  on  Corporations,  sec  524. 

•  Andrews  v.  Railroad  Co.,  99 Mass.  'Gibbet?.  Queen  Ins.  Co.,  63  N.  Y. 
534;  97  Am.  Dec  51.  U4j  20  Am.  Rep.  513. 
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of  that  state  jurisdiction  over  the  corporation.1  But  it  is 
not  necessary  under  the  Michigan  statute  that  the  officer 
or  agent  of  a  corporation  upon  whom  servioe  is  made 
while  in  the  state  should  be  in  the  state  upon  official 
business  for  his  corporation,  or  be  specially  authorized 
by  it  to  receive  service  of  process.2  A  voluntary  appear- 
ance of  a  foreign  corporation  will  confer  upon  a  court 
having  jurisdiction  of  the  subject-matter  full  power  to 
decide  the  matter  in  controversy,  and  the  defendant  cor- 
poration cannot  afterwards  set  up  as  a  defense  want  of 
jurisdiction  of  the  person.* 

1  Latimer  v.  R.  R.  Co.,  43  Mo.  106;  Co.,  61  Mich.  226;  1  Am.  St  Rep. 

way,    43    Mo.    106;    97    Am.    Deo.  671. 

378.  *  North  MiaaonriR  R.  Co.  v.  Akert, 

1  Shickle  Iran  Co.  v.  Construction  4  Kan.  388;  96  Am.  Deo.  18a 
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§  387.    Implied  powers  of  corporations — Other  acts* 

S  388.     Implied  powers  of  corporations — Power  of  expulsion  of  members. 

1 389.  Implied  powers  of  corporations  —  Remedies  for  wrongful  expulsion — 

Restoration. 

1 390.  Corporation  may  do  business  in  foreign  state. 

§  391.     May  employ  its  surplus  or  property  to  best  advantage. 

S  392.     May  alter  its  business  to  suit  changes  of  time  and  circumstances. 

§  393.     Power  to  issue  preferred  stock. 

§  394.    Power  to  issue  preferred  stock — Rights  of  preferred  stockholders. 

1 395.    Power  to  alter  charter. 

S  396.    Power  to  alter  charter — What  not ' '  alterations  " —Grant  of  additional 

franchises — Discharge  of  obligations  to  state. 
1 397.    Effect  of  alteration  on  stockholder's  liability. 
S  396.    Cannot  engage  in  different  business  from  that  which  it  was  chartered 

to  engage  in  —  Illustrations. 
1 399.    Authority  to  wind  up  business. 
§  400.    No  implied  power  to  enter  into  partnership. 
§  401.    No  implied  power  to  deal  in  shares  of  other  corporations. 
§  402.    No  implied  power  to  alter  amount  of  capital  stock,  or  purchase  its  own 

shares. 

1 403.  No  implied  power  to  give  away  property  gratuitously. 

1 404.  The  corporation  name. 
1 406.    The  corporation  seal. 

§  352.  Powers  of  Corporation  are  only  Those  Conferred 
by  Charter. — A  corporation  has  only  such  rights  and 
powers  as  are  expressly  conferred  by  its  charter,  or  as  are 
necessary  to  carry  its  rights  and  powers  into  effect.1  The 
term  ultra  vires,  when  used  in  reference  to  corporations, 
is  employed  in  different  senses.  An  act  is  said  to  be  ultra 
vires  when  it  is  not  in  the  power  of  the  corporation  to 
perform  it  under  any  circumstances;  and  an  act  is  also 
said  to  be  ultra  vires  with  reference  to  the  rights  of  certain 
parties,  when  the  corporation  cannot  perform  it  without 
their  consent;  and  it  may  also  be  ultra  vires  with  reference 

1Head  v.  Providence  Ins.  Co.,  2  27  Pa.  St.  339;  67  Am.  Dec.  471;  Dart- 

Cranch,  127;  New  York  Fireman's  Ins.  mouth  College  v.  Woodward,  4  Wheat. 

Co.  v.  Ely,  6  Conn.  560;  13  Am.  Deo.  636;    Beatty  v.   Marine  Ins.   Co.,   2 

100;  Leggett  v.  New  Jersey  Mfg.  Co.,  Johns.  109;  3  Am.  Dec.  401;  People 

1  N.  J.  Eq.  541;  23  Am.  Deo.  728;  v.  Utica  Ins.   Co.,  15  Johns.  356;  8 

Franklin  Co.  v,  Lewiston  Inst,  for  Sav-  Am.  Dec.  243;  State  v.  Mayor  of  Mo* 

ings,   68  Me.    43;    28  Am.   Rep.  9;  bile,  5  Port  279;  30  Am.  Deo.  564; 

Matthews  v.  Skinker,  62  Mo.  329;  21  Chicago  G.  L.  Co.  v.  People's  G.  L. 

Am.  Rep.  425;  Weckler  v.  Bank,  42  Co.,   121  HL   630;  2  Am.  St.  Rep. 

Md.  581;  Commonwealth  v.  R.  R.  Co.,  124 
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:u  some  specidc  purpose,  when  the  corporation  cannot 
perr^rai  in  5:r  tihac  purpose/  When  the  act  of  the  cor- 
poriLioa  is  *utm  ririw  in  the  first  sense,  it  is  void  in  toto, 
ana  tie  .nrrporacian  may  avail  itself  of  the  plea;  but  when 
it  is  •u>-i  c.-w  La.  ihe  second  or  third  sense,  the  right  of 
trie  **rpora£ioa  to  avail  irself  of  the  plea  will  depend  upon 
tie  vrLrrT -nances  of  the  case.*  Corporations  are  pre- 
sumed :o  ccniract  within  their  powers;  and  general  words 
used  in.  a  corporate  contract,  which  admit  a  doable  con- 
strued': a.  will  fee  cccscrued  consistently  with  the  charter.1 
JL  c^rpcrancn  which  sets  up  a  lack  of  power  to  do  a  par- 
ticular acs  wuim  she  scope  of  it*  general  powers  assumes 
;l2*  biir-Iea  of  proving  such  defense.*  The  burden  of 
iic^rji^  :iac  as.y  contract  of  a  corporation  exceeds  its 
corpora:**  powers  rests  on  the  party  objecting/  A  cor- 
pora:i«:ci  acciz^  within  the  scope  of  its  authority  has  all 
iie  powers  oc  ordinary  pecsoosw* 


§353L    Acts  or  Castzacts  «T  Gtananttas  in  Violation 
q£  Xajtt  of  Law. — JLiy  contract  made  or  act  done  by  a 

cerrcra^cu.  ccurrarv  to  a  rule  of  law.  is  as  invalid  as 
suca  a  ^niract  cr  ace  would  be  in  the  case  of  an  indi- 


1354.    Acts  «r  Contracts  of  OorjuntioBS  in  Violation 

ef  Stasutat — The  sane  principle  applies  to  contracts  or 
acts  rrciicited  tv  <ta:u:eJ*  Thus  it  has  been  held  that 
a  scarce  prcvidizj  that  in  addition  to  the  powers  enu- 
nera:«?d  is.  the  drst  seccion  of  the  act  (which  are  the  or- 
dinary powers  ef  all  corporations),  "and  to  those  expressly 

5T  Cu.  j*J;  ^  la.  P*c  &<X  Ala&n  *Ui—t.  41%  1  Am.  St  ftep. 

^^  -*Jc  **  An  £Vt.  3UH  T^w^^RR.  Co^lOl  U.&  71; 

4  \i  rr-s  «cc.  £L  K.  Co.  n  R.  K  Hars&xd  K.  R.  Oil   &  E.  K  Ool, 

C*.  -\>  N  J.  Y-;.  542.  3   Bote.    41%   Wmiu&n    n   BL   K 

*  ^:-u  *  Cijact  2*fefc  Caaragfc-  Col,  36  X.  J.  I*  413;  13 

*  I\?wa.j^  *    ^^ms  WahuMSua       *riMmuw  &  TTnlliln, 

••*  C**  WX  1L  SMl  fttisBwM^fti    iKl2Hoy>TBL 
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given  in  its  charter,  or  in  the  act  under  which  it  is  or 
shall  be  incorporated,  no  corporation  shall  possess  or  exer- 
cise any  corporate  powers  except  such  as  shall  be  necessary 
to  the  exercise  of  the  powers  so  enumerated  and  given," 
— is  a  prohibition  of  any  acts  not  within  the  scope  of  the 
powers  permitted.1 

§  355.  Acts  or  Contracts  of  Corporations  in  Violation 
of  Charter. — The  same  principle  also  applies  where  the 
act  or  contract  is  in  violation  of  any  provision  in  the 
charter  or  act  of  incorporation.2  Where  a  bank  charter 
provides  that  no  director  shall  be  indebted  to  it  beyond 
a  certain  amount,  a  note  given  to  it  by  a  director  beyond 
that  amount  is  void.8  Parties  dealing  with  corporations 
are  chargeable  with  notice  of  the  limitations  imposed  by 
the  charter  upon  their  powers^4 

§  356.  Statutory  ^Prohibition  against  Exercising  Powers 
not  Granted  by  Charter. — Where  a  statute  prohibits  a 
corporation  from  exercising  any  powers  or  doing  any  act 
except  those  granted  to  it  by  its  charter,  it  is  held  in 
some  states  that  contracts  made  or  acts  done  in  violation 
of  such  statute  are  void.5  In  other  states,  such  a  provision 
is  not  considered  as  rendering  such  unauthorized  con- 
tracts or  acts  wholly  void.6 

1  Morris  etc.  R  R.  Co.  c,  R  R.  Ins,  Co.,  15  Johns. 383;  8  Am.  Dec.  243; 

Co.,  20  N.  J.  Eq.  642.  Bank  v.  Swayne,  8  Ohio,  257;  32  Am. 

*  Taylor  v.  B.  B.  Co.,  L.  B.  2  Ex.  Deo.  707;  Sherwood  v.  Alvis,  83  Ala. 

379;  In  re  Cork  R.  R.  Co.,  L.  B.  4Ch.  115;  3  Am.  St.  Bep.  696. 

App.  748;  In  re  Hitchcock,  7  Ala.,  *  Workingmen's    Banking    Co.    v. 

N?  8.,  386;  Philadelphia  Loan  Co.  v.  Bantenberg,  103  HI.  460;  42  Am.  Bep. 

Towner,    13  Conn.   249;  Whitney  v.  26. 

Peay,  24  Ark.  22;  Rutland  B.  B.  Co.  *  Franklin  Co.  v.  Lewiston  Insti- 

v.  Proctor,  29  Vt.  93;  Ohio  Life  Ins.  Co.  tntion  for  Sayings,  68  Me.  43;  28  Am. 

v.  Merchants'  Ins.  Co.,  11  Hnmph.  24;  Bep.  9. 

63  Am.  Dec.  742;  State  Board  v.  B  B  *  Ashbory  B.  B.  Co.  t>.  Biche,  L.  B. 

Co.,  47  Ind.  411;  Wood  Mac  Co.  t>.  7  H.  L.  663;  Morris  etc.  B.  B  Co.  v. 

Caldwell,  64  Ind.  271;  Bank  v.  Owens,  B.  B  Co.,  20  N.  J.  Eq.  642. 

2  Pet.  527;  Martin  v.  Zellerbach,  38  *  Whitney  Arms  Co.  v.  Barlow,  63 

Cal.  300;  99  Am.  Dec.  365;  Crocker  v.  N.  Y.  62;  20  Am.  Bep.  604;  Moss  v. 

Whitney,  71 N.  Y.  161 ;  People  v.  Utica  Averell,  10  N.  Y.  46a 
Vol.  L  -40 
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§367.  FHftiMtMf  im  Charter— If  Intent  of  Legiria- 
ture  wai  that  Prohibited  Act  staid  be  Void,  Courts  will 
SO  Hold. — Where  it  appears  clear  from  the  words  of  the 
charter  that  the  legislature  intended  that  a  forbidden  act 
or  contract  should  be  absolutely  void,  it  will  be  so  held 
by  the  courts.1 

Illustrations. — The  charter  of  a  bank  prohibits  it  from 
charging  interest  in  excess  of  a  certain  rate.  A  contract  violat- 
ing this  provision  is  void:  Bank  v.  Owens,  2  Pet.  527;  Bank  v. 
Swaynt,  8  Ohio,  257.  A  statute  prohibits  any  banking  corpora- 
tion from  issuing  or  circulating  any  bill  or  note  not  payable  on 
\!om;tml  and  without  interest.  A  bill  or  note  issued  contrary 
to-  this  enactment  is  void:  Tracy  v.  TaUmage,  14  N.  Y.  162;  67 
Arx  IVc.  132.  A  statute  makes  it  unlawful  for  the  agents  of 
Vcv;cn  insurance  companies  to  transact  business  before  procur- 
v.\*  a  certificate  of  authority  from  the  state.  A  promissory  note 
<  *\  v  u*  An  insurance  company  which  had  not  obtained  the 
*v.  .vat*  is  void:  Cincinnati  etc.  Ass'n  Co.  v.  Rosenthal,  55  I1L 
5sX   S  Av,u  Rep.  626. 

$  333.    AUter  where  Prohibition  is  Merely  for  Benefit 
*£  StattKholders, — On  the  other  hand,  where  the  prohibi- 
ts-. >.    ^  ^  charter  appears  to  have  been  inserted  for  the 
V  .:>,  5  *  oc  *he  shareholders  only,  a  contract  or  act  in  viola- 
*  .«  :C  >%»  j*rvh:V:;ion,  though  ultravires,  is  not  absolutely 
^-  .-.,  v;^;  ^*y  b*  executed  and  ratified  by  the  corpora- 
V  *;$:««*  prohibiting  savings  banks  from  loaning 
v-  ,x  ♦  /it  ^i  ^fvrcr;;y  of  names  alone  is  directory  to  the 
:-.>*t.\^  .M'i  J^<.\;~:\I  :>r  the  protection  of  the  deposi- 
<  vx  *.i.*  v.v  :*%;*  ct^vv -:  a  K*nk  from  enforcing  payment 
.    »    ♦  .*  xii.^ih^v  2-:v .».  vh^h-er  the  purchase  was  or  was 
-.-.     i    •  u.o^ii-     «•  i  ::s  rrrvifiens*    Where  property 
x        •   »    •  i-\r»uui,  i-ii^r  ."fr:iir  circumstances,  is  au- 
-.  ^   v    i;v  -  Ki.-vc  v  40; :  -  t*  :s  purchased  in  a  mode 
•    -..  •-»>«.   rv  .»ui  jcr-jvl  :1*  ihle  of  the  corpora- 


iwh  •  >**>  -^  iiu*     *  T    <    ST:  Tfecxtto  r.  Bank,  71 

i      ~'     Xica  ♦.  IT.  Sl  Trwt  Co.,  19 

vmaipuK  ^<tii^i  Bask  r»  Fill, 
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tion  to  the  property  cannot  be  defeated  by  a  party  who 
is  a  stranger  to  the  agreement  by  which  the  property  was 
acquired,  and  who  is  not  injured  by  the  transfer.1  A 
corporation  which  has  been  duly  organized  in  pursuance 
of  the  laws  of  a  state  has  the  power  to  transact  such 
business  as  its  charter  contemplates,  although  the  entire 
amount  of  the  capital  stock  as  fixed  by  the  charter  has 
not  yet  been  subscribed  for  or  taken.3 

§  359.    Same — Formalities  Prescribed  by  Charter. — 

Of  provisions  of  the  kind  referred  to  in  the  last  section 
are  those  in  corporation  charters  or  acts  of  incorporation 
prescribing  certain  formalities  to  be  observed  in  corpo- 
rate acts.  Acts  done  not  in  conformance  with  these  pro- 
visions are  not  absolutely  void.8 

Illustrations.  — The  charter  requires  the  contracts  of  the 
corporation  to  be  executed  in  a  certain  form.  Held,  that  it  is 
liable  upon  its  contracts  made  in  a  different  form:  Bulkley  v. 
Fishing  Ce.,  2  Conn.  252;  7  Am.  Dec.  271;  Kilgore  v.  Bulkley, 
14  Conn.  362.  A  by-law  provided  that  contracts  signed  by  the 
president  and  secretary  should  be  binding.  Held,  that  this 
did  not  exclude  other  modes  of  contracting:  De  Graff?.  Ameri- 
can etc.  Linen  Co.,  21  N.  Y.  124. 

§  360.  Acts  of  majority  of  Corporators  Bind  Corpora- 
tion.— A  majority  of  the  members  of  a  corporation  may 
bind  it,  and  the  will  of  the  majority  is  presumed  to  be 
the  act  of  the  whole,  and  binds  the  dissenting  minority.4 

§  361.    But  only  where  Act  is  Authorized  by  Charter. 

— But  the  majority  can  only  bind  the  entire  body  within 
the  limits  of  its  powers,  and  therefore  a  corporation  is 
not  bound  by  a  majority  of  its  members,  unless  the  act 
was  authorized  by  the  charter.5    The  principle  of  this 

1  Ehrman  v.  Union  Central  Life  Ins.  383.    Bat  see  Kinzie  v.  Trustees,  3 

Co.,  35  Ohio  St.  324.  111.  187;  33  Am.  Dec.  443. 

*  Massev  v.  Citizens'  Building  etc.  *  New  Orleans  etc.  R.  R.  Co.  v.  Har- 

Ass'n,  22  Kan.  624.  ris,  27  Miss.  537. 

8Zabriskiet?.R.R.Co.,23How.381;  *  Burgess's  Case,  31  L.  J.  Ch.  749; 
Bank  v.  Dandridge,  12  Wheat.  64;  Nalush  v.  Irving,  Gow  on  Partner- 
Steam  Nay.  Co.  v.  Weed,  17  Barb,  ship;  Ormsby  v.  Vermont  eta  Co, 
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rule  is,  that  when  several  persons  enter  into  a  contract, 
the  terms  of  the  contract  cannot  be  altered,  except  with 
the  consent  of  all.  On  this  ground  it  has  been  held  that 
a  majority  of  the  stockholders  cannot  accept  an  altera- 
tion of  their  charter, — even  from  the  legislature, — but 
that  the  consent  of  every  member  is  essential.1  Nor  can 
the  majority  effect  a  consolidation  with  another  corpora- 
tion.2 

66  N.  V.  623;  Kean  v.  Johnson,  0  N.  Stevens  ».  R.  R.  Co.,  29  Vt   565; 

J.    Eq.  407,  where  it  is  said:   "  As  New  Orleans  etc.  R.  R.  Co.  c.  Har- 

stockholders,  they  own  the  road  in  ris,   27  Miss.   540;   Tuttle  v.   R.   R. 

common,  to  be  employed  in  specified  Co.,   35  Mich.   247.     In  Lanman  r. 

uses.     Each  owns  a  share  in  the  whole,  R   R.  Co.,  30  Pa.   St.   46,  72  Am. 

and  ia  to  have  a  proportionate  share  io  Dec  685,  the  court  said:   "  He  [the 

its  profits.    Tbey  have  invested  a  por-  dissenting    stockholder]    may    object 

tion  of  their  capital  in  it,  and  in  it  alone,  that  it  is  a  violation  of  the  contract  of 

They  have  a  right  in  the  road  and  in  association  by  which  he  and  his  amo- 

every  dollar  it  earns.    The  directors  ciates  agree  to  become  one  corporate 

are  their  trustees  to  employ  the  joint  company  for  a  given  purpose;  that  he 

capital  in  the  management  of  the  road,  united  in  the  association  for  one  pur- 

and  the  road  only,  to  the  end  that  pose,  then  agreed  on,  and  now  the 

from  the  investment  the  stockholders  majority  are  diverting  their  capital  to 

have  chosen  they  may  reap  the  con-  a  different  purpose.     This  is  a  viola- 

templated  profits.     And   this  is  the  tion  of  chartered  contract, — not  the 

agreement  of  the  stockholders  among  supposed  one  between  the  government 

themselves.    They  each  contract  with  and  the  corporators,  but  the  one  be- 

the  other  that  their  money  shall  be  so  tween  the  corporators  themselves.  He 

employed.     What  the  majority  deter-  may  object   that   his    co-corporators 

mine  \rHkin  the  scope  of  this  mutual  have  no  power  to  make  a  new  contract 

contract,  they  each  agree  to  abide  by;  for  him,  and  thereby  constitute  him  a 

but  there  their  mutual  contract  ends,  member  of  a  new  and  different  corpo- 

an*l  no  majority,  however  large,  has  a  ration;  for  it  is  of  the  very  nature  ox  a 

ru>.:  to  divert  one  cent  of  toe  joint  contract  relation  that  it  can  be  insti- 

cariial  to  any  purpose  not  consistent  tuted  only  by  the  real  parties  to  it, 

Wi:>,.  and  growing  out  of,  this  original  unless  it  be  a  mere  constructive  can- 

&s,v*saental  joint  intention.    To  sell  tract,  which  is  only  a  convenient  form 

iK  rv*  i.  fc> abandon  the  contemplated  or  fiction  of  law,  invented  to  enforce 

^&vr*3«*s:t  and   embark   in  another  a  corresponding  legal  duty.     He  may 

jcCtv-wxi  w^rthtr  entirely  different,  or  object  that  even  the  legislature  can- 

v«r.>  ?r»v*  *\t*n«ve  than  the  original  not  authorize  this,  for   uy  doing  so, 

%v?  x**r.v*tv"»  as  apparent  on  the  face  they  would  authorise  the  destruction 

vx   ;.m  \*£-*rwff.  is*  it  seems  to  me,  of  one  private  contract,  and  the  com- 

<>W\x  >vc;r*_-T  to  the  rights  of  the  pulsory  creation  of  another  in  its  stead, 

*r.v  %  v;**l  ss^vL^Jmis.    If  they  had  and  would  take  away  the  remedy  by 

a*^  •**  *t  «  i%*re*ff*  *"*■  H»enciaries,  due  course  of  law,  which  the  dissent* 

^  V,C  i  «*3*  *>  i*  th».  that  their  ing  stockholder  is  entitled  to,  because 

i»vw  ^  *V*  «a  >*  ,**rc**d  to  that  use,  of  the  departure  or  diversion  of  the 

at^  ^^  ««..-e.'v-*A  ix  ar.T  other,  nor  association  from  its  agreed  purposes; 

•mx-,--**:  v  sW,v\w^y  Wif  it'  end  would,  besides  this,  change  the 

\r*  ^V*avw  **r.  R  R  t\v  n  Har-  essential  nature  of  contracts,  which 

^^v^  „\  *  era  legislative  power  cannot  do,  and 

*  V  **^  *  S.  R  dv,  4  Baa  7S;  much  less  legislative  authority.    He 

Ov-*-%%*<  -    V.««vi.^  1  W*i  25;  ssay  object  that,  though  in  corporate 

TW.N*  *  3k  X.  v\v.  21  H*s\  4*1;  a«tii^  •fter  the  carpcwtion  is  conati- 
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§  362.  Contract  Ultra  Vires  may  be  Avoided  if  Unexe- 
cuted.— A  contract  ultra  vires — that  is  to  say,  outside  of 
and  not  authorized  by  its  charter — may  be  avoided  by 
either  party  so  long  as  it  remains  unexecuted.1  Courts 
will  not  compel  a  corporation  to  perform  a  contract  ultra 
vires.2  Nor  will  they  enforce  specific  performance  of  a 
contract  ultra  vires  at  the  suit  of  the  corporation.8 

§  363.  Defense  of  Ultra  Vires— Not  Good  against  Per- 
son without  Notice. — That  the  corporation  had  no  au- 
thority to  make  a  contract  cannot  be  set  up  by  the  corpo- 
ration as  a  defense  against  a  person  who  had  no  notice  of 
such  want  of  authority.4 

Illustrations. — A  company,  supposing  itself  to  be  incorpo- 
rated, issued  paper  in  its  corporate  name,  but  afterwards  find- 
ing that  it  was  not  properly  organized,  it  dissolved,  and  was 
legally  incorporated  under  a  different  name.  Held,  that  it 
could  not  repudiate  its  paper:  Empire  Mfg.  Co.  v.  Stuart, 
46  Mich.  482.  A  corporation  was  authorized  to  issue  bonds 
secured  by  mortgage  to  the  amount  of  two  thirds  of  its  capital 
paid  in,  and  it  issued  bonds  to  an  amount  less  than  two  thirds 

tuted,  and  its  province  defined,  the  de-  only  so,  bnt  on  the  application  of  a 

tails  of  its  business  and  the  making  of  stockholder,  or  of  any  other  person 

its  contracts  must  necessarily  be  un-  authorized  to  make  the  application,  a 

der  the  control  of  a  majority;  yet  it  is  court  of  chancery  would  interfere  and 

of  the  nature  of  things  that,  in  the  act  forbid  the  execution  of   a    contract 

of  constituting  the  corporation,  and  of  ultra  vires.    So,  too,  if  a  contract  ultra 

taking  stock,  each  man  must  act  for  vires  is  made  between  a  corporation 

himself,  and  therefore  that  he  cannot,  and  another  person,  and  while  it  is 

by  a  vote  of  a  corporate  majority  of  yet  wholly  unexecuted  the  corpora- 

tHe  Lebanon  Company,  and  against  tion    recedes,  the  other    contracting 

his  consent,  be  constituted  a  member  party  would  probably  have  no  claim 

of  the  Reading  Company."  for  damages." 

1  Bradley  v.   Ballard,  65  BL   413,  '  Hitchcock  v.  Galveston,  96  U.  S. 

8  Am.    Rep.  656,  the  court  saying:  341;  Bank  v.  Niles,  Walk.  Ch.   99; 

"This  doctrine  [of  estoppel]  is  applied  New  York  etc.  R.  R.  Co.  v.  Schuyler, 

only  for  the  purpose  of  compelling  34  N.  Y.  30. 

corporations  to  be  honest,  in  the  sim-  *  Bank  v.   Niles,    1   Doug.    (Mich.) 

pleat  and  commonest  sense  of  honesty,  401;  41  Am.  Dec  575;  Nassau  Bank 

and  after  whatever  mischief  may  be-  v.  Jones,  95  N.  Y.  115. 

long  to  the  performance  of  an  act  ultra  *  Safford  v.  Wvckoff,  4  Hill,   442; 

vires   has   been   accomplished.      But  Stoney  v.  Am.  Life  Ins.  Co.,  11  Paige, 

while  a  contract  remains  executory,  it  635;  Bradley  v.  Ballard,  55  HI.  413;  8 

is  perfectly  true  that  the  powers  of  Am.  Rep.  656;  Manufacturing  Co.  v. 

corporations  cannot  be  extended  be-  Canney,  54  N.  H.  296;  Page  v.  R.  R. 

yond  their  proper  limits,  for  the  pur-  Co.,  31  Fed.  Rep.  257. 
pose  of   enforcing   a  contract.    Mot 
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•  ithorized  capital,  but  much  more  Haan  the  amount  paid 
.  /  '/.  :hai  the  bonds  were  enforceable  in  the  hands  of  bona 
..jitters:  Haekcntaek  Water  Co.  Y.De  Kay,  36  N.  J.  Eq. 


.  % 


;  364.     Transfers   of    Property  Valid  though  Ultra 

Virea. — Transfers  of  property — real  or  personal — by  or 

<)  a.  corporation  will  be  recognized  as  valid,  even  though 

lie  transfer  may  have  been  beyond  the  power  or  ultra 

vires  the  corporation.1 

§  365.    Executed  Contracts  Valid  though  Ultra  Vires. 

— And  where  the  contract  has  been  performed  or  par- 
tially performed  by  either  of  the  parties,  the  other  cannot 
set  up  as  a  defense  to  an  action  that  the  corporation  had 
no  authority  to  enter  into  it.2    A  corporation  which  has 

1  Shewalter  r,  Pinter,  55  Mo.  218;  R.  R.  Co.,  1  McCrary,  188.  la 
Runvan  r\  Coster,  14  Pet.  122;  Cow-  Whitney  Arms  Co.  v.  Barlow,  63 
ell  r.  springs  Co.,  100  U.  S.  55;  N&-  N.  Y.  62,  20  Am.  Rep.  504,  a  com- 
tional  Bank  r.  Matthews,  98  U.  S.  621;  pany  chartered  to  manufacture  fire- 
Barrow  r.  Nashville  etc  Co.,  9  Humph,  arms  entered  into  a  contract  to  make 
304;  Chicago  etc.  R.  R.  Co.  v.  Lewis,  53  railroad  locks.  Having  made  and  de- 
Iowa,  101 ;  Leazure  r.  Hillegas,  7  Serg.  livered  a  large  number  of  them,  it  was 
&  R.  313;  Groundie  v.  Northampton  held  that  it  could  recover  the  contract 
Water  Co.,  7  Pa.  St  233;  Grant  v.  price.  Said  the  court:  "It  must  be 
Henry  Clay  Co.,  80  Pa.  St.  218;  Kelly  conceded  that  tho  manufacturing  and 
r.  Transportation  Co.,  3 Or.  189;  R.  It.  vending  of  'railroad  locks'  is  not 
Cix  r.  Howard,  7  WalL  393;  Natoma  within  the  purposes  for  which  the 
Water  Co.  v.  Clarkin,  14  Cal.  552;  plaintiff  was  incorporated,  or  within 
Miner's  Ditch  Co.  v.  Zellerbach,  37  the  powers  conferred  by  its  charter. 
CaL  544;  99  Am.  Dec  300;  Edwards  Neither  is  such  business  incidental  to 
r.  Fairbanks,  27  La.  Ann.  449;  Parish  the  purposes  of  the  incorporation,  or 
n.  Wheeler,  22  N.  Y.  494;  National  in  any  way  necessary  to,  or,  aa  far  as 
Bank  r.  Porter,  125  Mass.  333;  28  Am.  appears,  even  an  aid  in,  the  exercise  of 
Rep.  23.>;  Hough  r.  Cook  Co.  Land  Co.,  the  powers  conferred  upon  the  plaul- 
73  111.  23;  24  Am.  Rep.  230.  tiff  by  its   constitution,   so  that    it 

*  Morawetz  on  Corporations,    sec  could  be  regarded  as  among  the  im- 

100;  Hitohcock  c  Galveston,  96  U.  S.  plied  powers  granted  by  the  legisia- 

341;  Stoam   Nav.  Co.  ©.  Weed,    17  ture,  and  assumed  by  the  corporators. 

Barb.   37$;   Arnot  r.  R.  R.  Co.,  67  Did  the  question  now  made  arise  upon 

N.   Y.  319;    State  Board  r.    R.   R.  an  application  by  the  stockholders  and 

Co.,  47  Ind.  407;  17  Am.  Rep.  702;  corporators,  to  restrain  the  corporate 

Ncwburg  Petroleum  Co.  v.  Weare,  27  agents  from  applying  the  corporate 

Ohio  St  313;  Merchants*  Bank  v.  Con-  funds  to  purposes  foreign  to  the  cor- 

tral  Bank,  1  Ga.  418;  44  Am.  Dec  poration,  or  engaging  in  business  out- 

66o;  Germantown  Mutual  Ins.  Co.  t>.  side  of  that  for  which  the  company 

Dhein,   43  Wis.  420;    28  Am.  Rep.  was  formed,  or  on  proceedings  by  the 

549;  Wright  v.  Pipe  Line  Co.,  101  Pa.  sovereign  power  to  annul  the  charter 

St.  204;  47  Am.  Rep.  701;  San  Fran-  for  an  abuse  of  the  powers  granted,  or 

cisco  Gas  Co.  v.  San  Francisco,  9  CaL  in  a  proceeding  to  enforce  and  for 

4o3;   American   Union  TeL    Co,    v,  the  performance  of  an  executory  con- 
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had  the  benefit  of  another's  bona  fide  performance  of  a 

contract  cannot  avail  itself  of  the  defense  of  ultra  vires 

tract,  where,  upon  a  rescission  or  an-  their  proper  use,  have  a  direct  inter- 
nulling  the  agreement,  both  parties  est  in  reclaiming  and  restoring  to 
would  have  the  same  position  as  if  no  proper  custody,  and  applying  to  legiti- 
contract  had  been  made,  the  rules  of  mate  uses,  the  funds  which  have  been 
decision  would  be  different  from  those  diverted  and  improperly  used  for  pur- 
which  must  prevail  in  the  present  ac-  poses  dehors  the  legitimate  business 
tion.  In  either  of  the  cases  suggested,  of  the  corporation.  The  plea  of  ultra 
it  is  very  likely  the  courts  would  be  vires  should  not,  as  a  general  rule,  pre- 
compelled  to  give  full  effect  to  the  ob-  vail,  whether  interposed  for  or  against 
jection,  and  hold  the  business  unau-  a  corporation,  when  it  would  not  au- 
thorized, and  a  violation  of  the  char-  vance  justice,  but  on  the  contrary 
ter,  and  a  forfeiture  of  the  chartered  would  accomplish  a  legal  wrong.  Here, 
rights,  and  the  contract  null,  and  re-  as  between  two  corporations,  the 
fuse  to  perform  it  or  give  effect  to  it  debtor  and  creditor  corporation,  the 
The  manufacture  of  the  locks,  or  con-  contract  has  been  fully  performed  by 
tract  to  sell  them  to  the  Seal  Lock  the  creditor,  the  plaintiff  in  this  ac- 
company, were  not  acts  immoral  in  tion,  and  the  Seal  Lock  Company  has 
themselves,  or  forbidden  by  any  stat-  received  the  full  consideration  of  its 
ute,  neither  mala  in  sese  or  mala  pro-  promise  to  pay.  The  plaintiff  has 
h&rita,  so  as  to  make  the  contract  il-  parted  with  its  property  to  the  latter 
legal  and  incapable  of  being  the  corporation,  ana  unless  a  legal  liabil- 
foundation  of  an  action,  —  such  a  con-  ity  exists  on  the  part  of  the  latter  to 
tract  as  the  law  will  not  recognize  or  pay,  the  plaintiff  can  neither  reclaim 
enforce;  but  applying  the  maxim,  Ex  the  property  or  recover  compensation, 
facto  illkito  non  oritur  actio,  leave  the  and  under  this  technical  plea  a  great 
parties  as  it  finds  them.  When  acts  wrong  will  be  perpetrated.  A  pur- 
of  corporations  are  spoken  of  as  ultra  chaser  who  acquired  by  contract,  and 
vires,  it  is  not  intended  that  they  are  under  an  agreement  to  pay  for  it,  the 
unlawful,  or  even  such  as  the  corpo-  property  of  a  corporation,  cannot  de- 
ration cannot  perform,  but  merely  teat  the  claim  for  the  purchase  price 
those  which  are  not  within  the  powers  by  impeaching  the  right  of  the  corpo- 
conferred  upon  the  corporation  oy  the  ration  to  become  the  owner  of  the 
act  of  its  creation,  and  are  in  violation  property.  One  who  has  received  from 
of  the  trust  reposed  in  the  managing  a  corporation  the  full  consideration  of 
board  by  the  share-holders,  that  the  his  engagement  to  pay  money,  either 
affairs  shall  be  managed,  and  the  funds  in  services  or  property,  cannot  avail 
applied  solely,  for  carrying  out  the  ob-  himself  of  the  objection  that  the  con- 
jects  for  which  the  corporation  was  tract  thus  fully  performed  by  the  cor- 
created:  Earl  of  Shrewsbury  v.  North  poration  was  ultra  vires,  or  not  within 
Staffordshire  R.  Co.,  L.  R.  1  Eq.  its  chartered  privileges  and  powers. 
593;  Taylor  v.  Chichester  and  Mia-  It  would  be  contrary  to  the  first  prin- 
hurst  R.  Co.,  L.  R.  2  Ex.  356;  Bissell  ciples  of  equity  to  allow  such  a  defense 
v.  Michigan  C.  R.  Co.,  22  N.  Y.  258.  to  prevail  in  an  action  by  the  corpora- 
Whether  the  contract  as  originally  tion.  It  is  now  very  well  settled  that 
made  was  ultra  vires  is  not  a  very  im-  a  corporation  cannot  avail  itself  of  the 
portant  inquiry  at  this  time.  If  it  defense  of  ultra  vires  when  the  con- 
was,  the  fttate  under  whose  sovereign-  tract  has  been  in  good  faith  f ally  per- 
ty  it  dwells,  and  by  whose  act  and  formed  by  the  other  party,  and  the 
favor  it  exists,  has  no  interest  in  ar-  corporation  has  had  the  full  benefit  of 
resting  its  action  for  the  recovery  of  the  performance  and  of  the  contract, 
moneys  equitably  due  upon  a  contract  If  an  action  cannot  be  brought  directly 
fully  execu  ted,  and  a  work  fully  accom-  upon  the  agreement,  either  equity  will 
plished,  whatever  may  be  its  right  to  grant  relief  or  an  action  in  some  other 
annul  its  charter.  The  share-holders  form  will  prevail.  The  same  rule  holds 
whose  confidence  has  been  abused,  and  e  converso*  If  the  other  party  has  had 
whose  funds  have  been  diverted  from  the  benefit  of  a  contract  fully  per- 
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against  a  decree  for  specific  performance.1  A  railroad 
corporation  which,  ultra  vires,  has  taken  a  lease,  and  oc- 
cupied under  it,  cannot,  when  sued  for  the  rent,  set  up  its 
want  of  power  to  take  the  lease.1  A  fire  insurance  com- 
pany having  insured  against  hail,  which  it  was  not  au- 
thorized to  do,  the  insured  having  performed  his  part  of 
the  contract,  and  the  company,  having  accepted  the  bene- 
fit, is  estopped  to  set  up  its  want  of  power  to  issue  such  a 
policy.*  One  who  has  given  a  mortgage  to  a  corporation 
from  which  he  has  received  a  loan  is  estopped  to  deny,  in 
a  suit  to  foreclose,  that  it  had  authority  to  make  the  loan.4 
Where  the  payment  of  bonds  issued  by  one  company  is 
guaranteed  by  another  company,  and  the  guaranty  is 
partly  performed,  the  former  company  cannot  avoid  a 
mortgage  executed  to  indemnify  the  latter  on  the  ground 
that  the  guaranty  was  ultra  vires,  at  least  so  far  as  the 
actual  payments  were  concerned.5  A  corporation  which 
without  legal  authority  has  discounted  commercial  paper 
may  recover  the  money  loaned,  although  the  securities 
are  void.6  A  recovery  may  be  had  for  work  and  labor 
in  engraving  bills  for  a  corporation,  although  the  corpo- 
ration is  prohibited  by  law  from  engaging  in  the  business 
of  banking.7  It  cannot  resist  an  action  to  recover  money 
loaned  to  it,  upon  the  ground  that  the  money  was  bor- 
rowed and  expended  in  a  business  beyond  the  corporate 
powers.8  It  is  bound  by  its  note  in  the  hands  of  an  inno- 
cent holder  for  value,  although  in  executing  it  the  corpo- 

formed  by  the  corporation,  he  will  not  8  Denver  Ins.  Co.  v.  McClellan,  9 

be  heard  to  object  that  the  contract  Col.  11;  59  Am.  Rep.  135. 

and  performance  were  not  within  the  *  Pancoast  v.  Travelers*  Ins.  Co.,  79 

legitimate  powers  of  the  corporation.  Ind.  172. 

Ex  parte  Chippendale,  4  De  Gex,  M.  *  Macon  etc.  R.  R.  Co.  v.  R.  R.  Co., 

&  G.  19;  In  re  National  P.  B.  Bnild.  63  Ga.  103. 

Soc.,  L.  R.  5  Ch.  App.  309;  In  re  Cork  fl  Pratt  v.  Shorty  79  N.  Y.  437;  35 

etc.  R.  C,  L.  R.  4  Ch.  App.   748;  Am.  Rep.  531. 

Fishmongers'    Co.    v.    Robertson,    6  ^  Underwood  v.  Newport  Lyceum, 

t.  be 


McG.  131."  6  B.  Mon.  129;  41  Am.  Dec  260. 

1  People's  Gas  Light  and  Coke  Co.  v.  *  Bradley  v.  Ballard,  55  111.  413;  8 

Gaslight  etc.  Co.,  20111.  App.  473.  Am.  Rep.  656;  Conn.  River  Savings 

«  Camden  etc.  R.  R.  Co.  v.  R.  R.  Bank  v.  Fiake,  60  N.  H.  363. 
Co.,  43  N.  J.  L.  630, 
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ration  exceeded  the  amount  of  indebtedness  which  it  was 
authorized  to  incur.1 

§  366.  Contracts  not  Enforceable  because  Ultra  Vires — 
Benefits  Received  Recoverable. — Where  the  contract  can- 
not be  enforced  because  it  is  ultra  vires,  the  benefits  which 
either  party  has  received  under  the  contract  the  courts 
will  require  to  be  repaid  to  the  other.2  A  corporation 
cannot  retain  property  acquired  under  a  transaction  ultra 
vires,  and  at  the  same  time  repudiate  its  obligations  under 
the  same  transaction.8  It  cannot  retain  money  borrowed, 
and  plead  ultra  vires  to  a  suit  for  its  recovery.4  An  officer 
of  a  corporation,  sued  by  the  corporation  for  unlawfully 
converting  stock  purchased  by  him  for  the  corporation, 
cannot  plead  ultra  vires  in  defense.6 

Illustrations.  —  A  company  incorporated  to  do  business  as 
a  common  carrier  made  a  contract  with  defendant  to  buy  a 
quantity  of  grain.  Held,  that  the  contract  was  ultra  vires,  and 
that  therefore  plaintiff  could  maintain  no  action  for  non-delivery 
of  the  grain,  but  that  it  could  recover  back  the  part  of  the 
purchase-money  already  paid:  Northwestern  Union  Packet  Co. 
v.  Shaw,  37  Wis.  655;  19  Am.  Rep.  781. 

§  367.  Corporations  Liable  for  Torts. — Though  at  one 
time  the  courts  held  that  a  corporation  could  not  commit 
a  tort,6  this  doctrine  is  obsolete,  and  it  is  now  the  settled 
law  that  a  corporation  is  liable  for  the  torts  of  its  agents 
to  the  same  extent  as  an  individual,7  and  the  doctrine  of 

1  Auerbach  v.  Le  Sueur  Mill  Co.,  28  6  St.  Louis  Stoneware  Co.  v.  Pax- 

Minn.  291;  41  Am.  Rep.  285.  tridge,  8  Mo.  App.  217. 

sBrioef8  Ultra  Vires,  2d  ed.,  769;  68ee  Orr  t>.  Bank,  1  Ohio,  36;  13 

Hardy  v.  Land  Co.,  L.  R.  7  Ch.  427;  Am.  Dec.  588. 

In  re  Phoenix  Life  Ass.  Co.,  2  Johns.  7  Main  v.  R.  R.  Co.,  12  Rich.  82;  75 

&   H.    441;    Humphrey   v.    Patrons'  Am.  Dec.  725;  Whiteman  v.  R.  R.  Co., 

Ass'n,   50  Iowa,  607;   In  re  German  2  Harr.  (Del)  514;  33  Am.  Dec.  411; 

Mining  Co.,  4  De  Gex,  M.  &  G.  19;  Underwood  v.  Newport   Lyceum,   5 

In  re  Electric  Tel.  Co.,  29  Beav.  353;  B.  Mon.  129;  41  Am.  Dec.  260;  Meares 

In  re  Cork  etc.  R.  R.  Co.,  L.  R.  4  Ch.  v.   Commissioners  of  Wilmington,   9 

760;  New  Castle  R.  R.  Co.  v.  Simpson,  Ired.  73;  49  Am.  Dec.  412;  Walling 

23  Fed.  Rep.  214.  v.  Mayor,  5  La.  Ann.  660;  52  Am. 

8  Memphis  etc.  R.  R.  Co.  v.  Dow,  Dec.  608;  Raymond  v.  City  of  Lowell, 

19  Fed.  Rep.  388.  6  Cash.  524;  53  Am.  Dec  57;  Atlantic 

*  Millard  v.  St.  Francis  Xavier  Fe-  etc.  R.  R.  Co.  t>.  Dunn,  U  Ohio  St.  162; 

male  Academy,  8  HL  App.  341.  2  Am.  Rep.  382;  Alexander  v.  Relfe, 
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ultra  vires  has  no  application  in  favor  of  corporations  for 
wrongs  committed  by  them.1  Therefore  a  corporation  is 
liable  for  the  deceit  or  false  representations  of  its  agents;2 
for  assault  and  battery;*  for  the  damages  caused  by  the 
wrongful  canceling  of  a  certificate  of  its  stock  by  its 
president  and  secretary ;4  for  libel  or  slander;*  for  the  tort 
of  its  agent  in  refusing  to  deliver  chattels  to  their  owner;* 

74Mo.495;Mooret>.  R.  R.Co.,4Gray,  « Philadelphia   etc   R.  R.   Ca    e. 

465;  64  Am.  Dec  83;  Jones  v.  R.  &  Derby,  14  How.  468;  Hewitt  r.  Swift, 

Co.,  27  Vt.  399;  65  Am.  Dec.  207;  First  3  Allen,  420;  Ramsdmi  r.  R  R.  Co., 

Nat.  Bank  v.  Graham,  100  U.  S.  699,  104  Mass.  117;  6  Am.  Rep.  200;  Chi- 

Mr.  Justice  Swayne  saying:  "Corpora-  cago  etc  R  R  Co.  r.  Williams,  53 

tions  are  liable  for  every  wrong  they  DL  185;  8  Am.  Rep.  641;  St.  Louis 

commit,  and  in  such  cases  the  doctrine  etc  R  R  Co.  v.  Dalby,  19  HL  353; 

of  vifni  tires  has  no  application.    They  Pennsylvania  R  R  Co.  v.  Vandiver, 

are  also  liable  for  the  acts  of  their  42  Pa.  St  365;  82  Am.  Dec  520l 

servants  while  such  servants  are  en*  *  Factors'  etc   Ins.   Co.  r.  Marine 

ga^ed  in  the  business  of  their  princi-  Dry    Dock   etc    Co.,    31    La.    Ann. 

pal,  in  the  same  manner  and  to  the  149. 

same  extent  that  individuals  are  liable  *  Howe  Co.  v.  Bonder,  58  Ga.  64; 

wider  like  circumstances:  Merchants'  Aldrich*.  Press  Co.,  9  Minn.  133;  86 

Bank  r.   State  Bank,   10  WalL  604.  Am.  Dec  84;  Hewitt*.  Pioneer  Press 

An  action  may  be  maintained  against  Co.,  23  Minn.  178;  23  Am.  Rep.  680; 

a  corporation  for  its  malicious  or  neg-  Tinas  v.  Merchants*  Ins.  Co.,  27  La. 

liseat  torts,  however  foreign  they  may  Ann.  367;  Johnson  r.  St.  Louis  etc  Co., 

be  to  the  object  of  its  creation  or  be-  2  Mo.  App.  565;  65  Mo.  539;  27  Am. 

yoni  :ls  granted  powers.     It  may  be  Rep.  293;  Daily  Post  Co.  r.  McArthnr, 

sa<\i  for  assault  ami  battery,  for  fraud  16  Mich.  447;  Philadelphia  etc  R  R 

ac.i  /eoeii,  tor  false  imprisonment,  for  Co.  r.  Quigfey,  21  How.  202;  Tench  v. 

Bui:.r:>2.$   prosecution,    for  nuisance,  R.  R  Co.,  33  (J.  C  Q.  R  8;  Maynardr. 

asi  :\r  L":»eL     In  certain  cases  it  may  Fireman's  Ins.  Co.,  34  CaL  48;  91  Am. 

W  ir^.^:evi  for  misfeasance  or  non-  Dec  672;  McDermott  r.  Evening  Jour- 

ff<asaz:.v.    touching    duties    imposed  nal,  43  N.  J.  L.  488.     A  liter  where  it 

XTv&  it  :t:  wb:ch  the  public  are  inter-  is  not  in  the  coarse  of  the  duty  of  the 

e»r^L     !»  ofenses  may  be  such  as  agent  who  published  it,  and   is  not 

w- ..  -;r:\ :.i  :t*  existence:  R  R  Co.  r.  authorized  or  ratified  by  the  corpora- 

C-~  'if.  --  H -w.  2U9;  2  Wait  on  Ac-  tion:  Southern  Express  Co.  r.  Fitzner, 

tj.-.Tt*  arl  Ititsses.  pp.  337-339;  An-  59  Miss.  581;  42  Am.  Rep.  379.     One 

$vl.  az  i  Arzws  osi  Corporations,  sees,  corporation  may  maintain  an  action 

Isn   v^o;  i\\x«t  on  Torts,  pp.  119,  against   another  which    slanders  its 

*:A\  "  business  and  represents  its  product  to 

;  Nftuvauu  Baxk  r.  Graham,  100  U.  be  of  inferior  quality:  Buffalo  Lubri- 

&  ?V.                                               _  eating  Oil  Co.  r.  Standard  Oil  Cc,  42 

*  V. *.»'•»  v*  PasvMcoCo.,  »»  X.  C  Hun,  153.  An  allegation  that  the  presi- 

?*&   i«  Atl  £«v  4«7:  New  York  etc  dent  of  a  corporation  interfered  with 

K  k  \*  %  -  >v-r  i »  wrH  34  N- Y.  5.*:  F«vg  puin tiff's  trade  and  calling  as  a  mer- 

•    *--*t.  J   \    '■&.  I:  Oilier  r.  Wat-  cb ant,  by  telling  others  that  he  had  no 

fc.  T.S.  '  >  '»"•  \  .  *Vv     Ri:  ?,:*  s^ess  it  right  to  sell  his  goods,  etc,  does  not 


W  * .       t*  ..\c,  u-i-ir,.  op  u<tt«  »  ?c\x£  ssase  a  cause  of  action  against  the  cor- 

w  ,vu» .    v    >,  .x  *;«*.*<&.•*  oe  rsascc^'e  poeit::*:    Perkins  r.   Maysville   Dis- 

$-\m.*«^  .-,   \>  ,jc    H.  *.«.**  etc  R  R  tz^-s  Camp-Meeting  Association,  Ky., 

\\\    •.    \.\  *.*.*    «i>  7:x.    iTf:  Erae  InsS. 


O  >   \-%»  \\  vi*  ».  S*-:**.  :,'•>  Pa,        *  Sherman  «.  Commercial   Printing 
$*  x,;\\  *.:  Ait.  2w*  ivfcw  Ox,  29  Mo.  App.  31. 
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for  malicious  prosecution  and  false  imprisonment;1  or  for 
a  trespass.1 

§  368.  Corporation  Liable  for  Torts  Committed  in  Ultra 
Vires  Transaction.  — A  corporation  is  liable  for  a  tort  com- 
mitted by  it  while  acting  in  or  carrying  on  an  under- 
taking or  business  or  doing  any  act  beyond  its  chartered 
powers.* 

§  369.    De  Facto  Corporation  — Validity  of  Acts  of.  — 

The  validity  of  corporate  acts  performed  by  an  associa- 
tion which  is  not  legally  incorporated  is  governed  by  the 
same  rules  as  the  validity  of  corporate  acts,  performed  by  a 
lawfully  incorporated  company  beyond  its  charter  powers.4 
A  de  facto  corporation  is  estopped  to  deny  its  existence  as 
to  those  who  deal  with  it,  but  this  does  not  preclude  proof 
of  the  subsequent  cessation  of  its  corporate  functions.6 
As  in  the  case  of  an  incorporated  company,  contracts  en- 
tered into  by  a  corporation  de  facto  are  binding  if  exe- 

1  Goodspeed  v.  "East  Haddam  Bank,  ton  etc.  R.   R.   Co.  v.  Donahoe,   56 

22  Conn.  530;  58  Am.  Dec.  439;  Cofly  v.  Tex.    162.      In    Maryland,   where  a 

Grover,  2  Woods,  494;  Carter  v.  Howe,  criminal  prosecution  for  embezzlement 

51  Md.  290;  34  Am.  Rep.  311;  Iron  was  set  in  motion  by  an  employee  or 

Mountain  Bank  v.  Mercantile  Bank,  4  the  corporation,  it  was  held  that,  to 

Mo.  App.  505;  Williams  v.  Planters'  render  the  corporation  liable,  express 

Ins.  Co.,  57  Miss.  759;  34  Am.  Rep.  authority  or  ratification  and  adoption 

494;  Wheless  v.  Nat.  Bank,  57  Tenn.  by  the  corporation  must  be  shown: 

469;  25  Am.  Rep.  783;  Vance  v.  R.  Carter  v.  Howe  Machine  Co.,  51  Md. 

R.  Co.,  32  N.  J.  L.  334;  90  Am.  Bee.  290;  34  Am.  Rep.  311. 

665;  Fen  ton  v.  Wilson  Sewing  Machine  *  Riddle  v.  Proprietors,  7  Mass.  169; 

Co.,   9    Phila.    189;    Reed   v.   Home  5  Am.  Dec.  35;  Chestnut  Hill  Co.  v. 

Savings  Bank,  130  Mass.  443;  39  Am.  Rutter,  4  Serg.  &  R.  6;  8  Am.  Dec.  675; 

Rep.  469;  Jordan  v.   R.  R.   Co.,  74  Main  v.  R.  K.  Co.,  12  Rich.  82;  75 

Ala.  85;  49  Am.  Rep.  800;  Ricord  v.  Am.  Deo.  725;  Brokaw  v.  R.  R.  Co., 

R.  R.  Co.,  15  Nev.  167;  American  Ex.  32  N.  J.  L.  328;  90  Am.  Dec.  659. 

Co.  v.  Patterson,  73  Ind.  430;  Wheeler  8  New  York  etc.  R.  R.  Co.  v.  Harms, 

and  Wilson  Mfg.  Co.  v.  Boyce,  36  Kan.  47  N.  J.  L.  137;  54  Am.  Rep.  123;  Buf- 

350;  59  Am.  Rep.  571;  Hussey  v.  R.  fett  v.  R.  R.  Co.,  40  N.  Y.  168;  Hutch- 

R.  Co.,  98  N.  C.  34;  2  Am.  St.  Rep.  insonv.  R.  R.  Co.,  53  Tenn.  634;  Bird- 

312.     See  Gillett  t>.  R.  R.  Co.,  55  Mo.  sell  v.  R.  R.  Co.,  22  N.  Y.  258;  Central 

315;   17  Am.  Rep.  653,  overruled  in  R.R.  Co.  v.  Smith,  76  Ala.  572;  25 

Boogher  v.  life  Ass'n,  75  Mo.  319;  42  Am.  Rep.  353;  Tinsman  v.  R.  R.  Co., 

Am.  Rep.  413.     A  corporation  which  26  N.  J.  L.  148;  69  Am.  Dec.  565. 

ratifies  or  accepts  the  unauthorized  '  Morawetz   on   Corporations,   sec. 

malicious  acts   of  its  agents  is   lia-  136. 

ble  in  exemplary  damages:   Galves-  6  Dobson  v.  Simonton,  86  N.  C.  492, 
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cuted.1    And  the  same  rule  applies  to  transfers  of  property 
made  by  or  to  a  corporation  de  facto*1 

Illustrations.  —  Certain  persons  drew  up  and  signed  articles 
of  incorporation  of  a  cattle  company,  and  before  they  were  filed 
for  record,  and  before  the  time  fixed  for  the  commencement  of 
the  business  of  the  corporation,  they  selected  a  president,  who, 
in  their  presence  and  with  their  approval,  executed  and  deliv- 
ered to  M.  a  note,  in  consideration  of  certain  property  for  the 
corporation,  which  after  the  organization  was  perfected,  and 
after  the  time  fixed  for  the  commencement  of  its  business  came 
into  its  possession  and  ownership,  and  was  used  and  enjoyed 
by  it  Held,  that  M.'s  indorsee  could  recover  on  the  note 
against  the  corporation:  Paxton  Cattle  Co.  v.  Banky  21  Neb. 
621;  59  Am.  Rep.  852. 

§  370.  Charter  Obtained  by  Fraud — Misuser  or  Nan- 
user  —  No  Defense  in  Collateral  Proceeding.  —  "  It  cannot 
be  shown  in  defense  to  a  suit  by  a  corporation  that  the 
charter  was  obtained  by  fraud.  Neither  can  it  be  shown 
that  the  charter  has  been  forfeited  for  misuser  or  non- 
user.  Advantage  can  only  be  taken  of  such  forfeiture  by 
process  on  behalf  of  the  state,  instituted  directly  against 
the  corporation  for  the  purpose  of  avoiding  its  charter, 
and  individuals  cannot  avail  themselves  of  it  in  collateral 
suits  until  it  be  judicially  declared."*  .  Nor  can  the  validity 

1  Palmer  r.  Lawrence,  3  Sand.  161;  v.  Hills,  6  Cow.  23;  16  Am.  Bee  429; 

Platte  Vallev  Bank   v.    Harding,    1  Penobscot  Boom  Co.   v.  Lamson,   16 

Xvh.  461;  Douglas  Co.  v.  Bolles,  94  Me.  224;  33  Am.  Dec  656;  Mickleso. 

U.  S.   \<M:  Aller  p.  Cameron,  3  Dill.  Rochester  Bank,    11    Paige,    118;  42 

19$;  Doolev  r.  Chester  Glass  Co.,  15  Am.  Dec   103:  Cahill  v.  Ins.  Co.,  2 

Gray.  494: "Ohio  etc  R.  R.  Co.  v.  Mc-  Dong.  (Mich.)  124;  43  Am.  Dec  457; 

Pheram,  35  Mo.  13;  86  Am.  Dec  128.  Jones  v.  Bank,  8  B.  Mon,  122;  46  Am. 

*S:nith   r.  Sheelev,  12  WalL  385;  Dec  540;  Connecticut  etc  R.  R.  Co,  r. 

Snyder  r.  Studebiker,  19  IncL  462;  81  Bailey,  24  Vt  465;  58  Am.  Dec  181; 

Am.    IVc.  41o;  Case  r.   Benedict,  9  Southern  Ins.  Co.  v.  Lanier,  SFla.  110; 

Cash.   o40;    West  Winsted  Bank  v.  58  Am.  Dec  448;  Butchers'  etc  Bank 

Ford.  27  Coao.  232;  71  Am.  Dec  66;  v.  McDonald,  130  Mass.  264;  Hacken- 

FAliuer    r.    Lawrence,   3   Sand.    161;  sack  Water  Co.  v.  De  Kay.  36  N.  J. 

Thompson    r.   Candor.    60   DL    244;  Eq.  548;  Tnrnpike  Co.  v.  McCarty,  8 

Doolev  r,  Wolcott,  4  Allen,  406.  Ind.  392;  65  Am.  Dec  768;  Taggartn. 

*  Kayser    r.   Bremen,    16    Mc  90;  R.  K  Co.,  24  M<L  563;  89  Am.  Dec 

County  of  Macon  r.  Shores,  97  U.  S.  760.    The  state  may  complain  if  a  cor- 

277;   l\u:ison  r.  Building  Ass'n,   63  poration  violates  its  charter,    but  a 

Gjl  373:  Minor  r.  Mechanics'  Bank,  1  third  party  cannot,  unless  he  is  spc- 

Pet,  66:  Chester  Glass  Co.  r.  Dewey,  daily  damaged:  Belcher  Sugar  Refin- 

16  Mass.  94;  8  Am.  Dec  129;  Trustees  ing  Co.  v.  St.  Louis  Grain  KleTator 
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of  the  incorporation  be  impeached  by  proving,  aliunde  the 
certificate  of  incorporation,  that  certain  prerequisites  of 
the  law  have  not  been  complied  with;1  nor  by  irregular- 
ities in  adopting  its  by-laws  or  electing  its  officers.1  The 
validity  of  the  articles  of  incorporation  of  an  association 
cannot  be  inquired  into  collaterally  ;•  and  thus  the  own- 
nership  of  a  wagon-road  claimed  by  a  corporation  can- 
not be  inquired  into  in  a  proceeding  by  a  third  party 
to  compel  the  county  authorities  to  fix  rates  of  toll.4  No 
party  except  the  state  can  object  that  a  corporation  is 
holding  real  estate  in  excess  of  its  rights.*  Until  the 
statutory  requirements  to  organize  a  corporation  have 
been  complied  with,  a  subscriber  to  the  articles  of  asso- 
ciation is  not  estopped  to  deny  the  existence  of  the  corpo- 
ration.* 

Illustrations.  — A  corporation,  authorized  to  receive  grants 
of  land  for  its  purposes,  brings  suit  against  a  trespasser  to  re- 
cover possession  of  lands  granted  to  it.  Held,  that  the  tres- 
passer will  not  be  heard  to  question  its  title  on  the  ground  that 
it  had  no  authority  to  take  them:  Southern  Pacific  R.  R.  Co.  v. 
Orion,  6  Saw.  157.  There  was  a  law  authorizing  the  formation 
of  railroad  companies,  under  which  articles  of  association  were 
prepared  and  filed  with  the  secretary  of  state,  who  issued  the 
certificate  provided  for.  There  was  a  user  of  the  franchise 
purporting  to  be  invested  with  the  association,  and  the  road  was 
built  and  used  under  this  authority.  Held,  that  the  association 
became  a  de  facto  corporation,  and  neither  the  eligibility  of  the 
directors,  nor  the  rightfulness  of  the  existence  of  the  corpora- 
tion, could  be  questioned  collaterally  in  a  suit  by  the  company: 
Cincinnati  etc.  R.  R.  Co.  v.  -R.  R.  Co.,  75  111.  113. 

§  371.  Corporation  must  be  in  Existence,  either  de 
Jure  or  de  Facto.  — .But  a  corporation  must  be  in  existence 

Co.,   10  Mo.   App.   401.     Judgment  *  Keene  v.  Van  Reuth,  48  Md.  184; 

obtained  against  corporation  as  such  Swartwout  o.  R.   R.  Co.,  24   Mich, 

estops  party  from  afterwards  denying  389. 

its   corporate  existence:    Pochelu   v.  *  Weaverville  etc  Wagon  Road  Co. 

Kemper,   14  La.   Ann,  308;  74  Am.  v.  Trinity  County  Supervisors,  64  CaL 

Bee.  433.  69. 

1  Laflin  and  Rand  Powder  Co.  v.  Sins-  *  Alexander  v.  Tolleston  Club,  110 

heimer,  46  Md.  315;  24  Am.  Rep.  522.  111.  65. 

'Ginrich  t>.  Patrons'  Mill  Co.,  21  •  Indianapolis  etc.  Mining  Co.    v. 

61.  Herkimer,  46  Ind.  142. 
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either  de  jure  or  de  facto.  In  an  action  upon  a  contract 
brought  by  a  corporation,  the  defendant  may  always  deny 
the  existence  of  the  corporation.1  A  contract  with  a  cor- 
poration does  not  estop  the  party  making  it  to  dispnte  its 
existence,  if  there  be  no  law  which  authorized  the  sup- 
posed corporation,  or  if  the  statute  authorizing  it  be  un- 
constitutional and  void.9 

§  372.  Proof  of  Existence  of  Corporation. — In  order 
to  establish  the  existence  of  a  corporation,  it  is,  as  a  rule, 
necessary  to  show  the  adoption  of  a  charter  or  articles  of 
association,  and  that  the  corporation  has  held  itself  out  to 
the  world  as  such.*  The  mere  acting  as  a  corporation  for 
any  length  of  time  is  not  sufficient.  If  the  law  provides 
that  a  corporation  may  be  formed  upon  a  subsequent 
compliance  with  prescribed  regulations  and  forms,  some 
of  those  regulations  and  forms  must  have  been  observed, 
although  others  have  been  omitted.4  The  fact  that  a  per- 
son has  entered  into  a  contract  with  a  corporation,  as 
such,  is  prima  facie  evidence  that  it  is  a  corporation  de 
facto  at  least.*  A  corporation  in  suing  need  not  aver  how 
it  was  incorporated.9  That  the  corporation  is  mis-named 
in  a  contract  is  not  material,  if  its  identity  can  be  estab- 
lished.1 

§  373.  Powers  of  Corporation  are  only  Those  Given  by 
Charter. — The  powers  of  a  corporation  are  those  and  those 
only  which  expressly  or  impliedly  are  given  to  it  by  its 
charter  or  act  of  incorporation.  Whatever  acts  are  not 
so  authorized  are  prohibited.    "The  charter  of  a  corpora- 

1  Mmawets   on   Corporations^  sec.  Jones  «.  Type  Foundry,  14  Ind.  90; 

13$,  Dutchess  Mfg.  Co.  v.  Davis,  14  Johns. 

*  Snvder  r.  Stndebaker,  19  In<L  462;  238;  7  Am.  Dec.  459;  CahiU  v.  Kala- 
Sl  Am.  [fee.  415.  mazoo  Ins.  Co.,  2  Dong.  (Mich.)  124; 

*  M  onwetz  on  Corporations,  sec.  139.  43  Am.  Dec  457. 

«  IV  Witt  r,  Hastings,  40  N.  Y.  *  Bank  v.  Smalley,  2  Cow.  770;  14 

Super.    Ct    463;    Abbott   «.    Omaha  Am.  Dec.  526. 

Sawltin?  Co.,  4  Neb.  416.  7  Berks  etc.  Road  Co.  v.  Myers,  6 

*  Williams  «.  Cheney,  3  Gray,  215;  Serg.  &  R.  12;  9  Am.  Deo.  402. 
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tion  is  the  measure  of  its  powers,  and  the  enumeration  of 
these  powers  implies  the-exclusion  of  all  others."1 

§  374.  Or  Implied  from  Nature  of  Business. — In  addi- 
tion to  the  powers  given  in  the  charter,  all  powers  neces- 
sary for  the  carrying  out  of  those  express  powers  are 
impliedly  given,  and  the  courts  are  liberal  in  construing 
charters  so  as  to  include  them.2  The  right  to  construct 
and  to  own  boats  includes  the  right  to  employ  or  navigate 
them;8  to  manufacture  and  sell  musical  instruments  gives 
authority  to  purchase  of  an  agent  a  note  which  he  had 
acquired  by  the  sale  of  an  article  manufactured  by  the 
corporation;4  to  make  all  contracts  necessary  for  the  erec- 
tion of  a  specified  building  gives  power  to  accept  an  order 
in  favor  of  a  material-man,  drawn  by  the  contractor,  and 
payable  from  the  money  due  the  latter  by  the  corpora- 
tion.5 A  turnpike  company  has  a  right  to  take  and  hold 
under  lease  premises  necessary  for  storing  implements 
used  in  road  repairs  and  for  sheltering  its  servants.6  A 
power  to  carry  on  an  iron  furnace  confers  the  power  to 
keep  a  "supply  store"  connected  therewith.7  An  associa- 
tion formed  to  promote  municipal  reform  may  expend  its 
money  in  any  way  calculated  to  promote  its  object.*  Au- 
thority to  construct  and  maintain  a  railroad,  to  make 

1  Thomas  v.  R.  R.  Co.,  101  U.  S.  Colony  R.  R.  Co.  v.  Evans,  6  Gray,  38; 
82;  Dartmouth  College  v.  Woodward,  66  Am.  Dec.  394;  Union  Bank  v.  Ja- 
4  Wheat.  636;  Perrine  v.  Canal  Co.,  9  cobs,  6  Humph.  525;  Ohio  Life  Ins. 
How.  184;  Bellmeyerv. School  District,  Co.  v.  Merchants'  Ins.  Co.,  11  Humph. 
44  Iowa,  564;  Metropolitan  Bank  t>.  22;  53  Am.  Dec.  742;  Clark  v.  Farring- 
Godfrey,  23  111.  579;  Weckler  v.  First  ton,  11  Wis.  333;  Willmarth  v.  Craw- 
Nat.  Bank,  42  Md.  581;  20  Am.  Rep.  ford,  10  Wend.  342;  Dana  v.  Bank,  4 
95;  Matthews  v.  Skinker,  62  Mo.  329;  Minn.  385;  St.  Louis  v.  Weber,  44  Mo. 
21  Am.  Rep.  425;  Overmyer  v.  Wil-  547;  State  v.  Noyes,  47  Me.  189. 
liams,  15  Ohio,  31;  Com.  v.  R  R  Co.,  8Bridgefordv.  Hall,  18  La.  Ann.  211. 
27  Pa.  St.  339;  Brooklyn  Gravel  Co.  v.  *  Western  Cottage  Organ  Co.  v. 
Slaughter,  33  Ind.  185;  City  Council  Reddish,  51  Iowa,  55. 
v.  Plank  Road  Co.,  31  Ala.  76;  Van-  b  Prairie  Lodge  Trustees  v.  Smith, 
dall  v.  South  San  Francisco  Dock  Co.,  58  Miss.  301. 

40  Cal.  83;  Beach  v.  Fulton  Bank,  3  *  Crawford  v.  Longstreet,  43  N.  J.  L. 

Wend.  583.  325. 

*  Whitewater  Valley  Canal  Co.  v.  7  Searight  v.  Payne,  6  Lea,  283. 

Vallette,  21  How.  424;  Barry  v.  Mer-  8  Ingham  v.  Reform  Club,  12  Phila. 

chants'  Ex.  Co.,  1  Sand.  Ch.  289;  Old  264. 
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contracts,  and  'Ho  do  all  acts  needful  to  carry  into  effect 
the  objects  for  which  it  was  created,"  gives  power  to  make 
contracts  for  transportation  for  a  fixed  future  period.1  A 
corporation  organized  to  manufacture  a  certain  article 
may  assume  the  filling  of  a  contract  made  with  another  for 
the  same  article.*  Although  the  charter  of  a  corporation 
mar  not,  in  terms,  authorize  the  company  to  incur  ex- 
pense, on  account  of  injury  received  by  their  employees, 
yet  they  may,  in  exercising  such  franchises,  incur  such 
liability,*  The  fact  that  the  articles  of  incorporation  of 
an  in>titution  did  not  authorize  it  to  raise  an  endowment 
fan  d»  was  not  a  prohibition  against  raising  such  fund.4 
A  corporation  having  the  right  to  mine,  in  organizing 
Another  corporation  for  mining  purposes,  or  in  dealing 
in  the  stock  of  such  corporation,  acts' without  the  scope 
of  its  powers* 

InvsTRATioxs*  —  A  railroad,  which  extended  from  Lake 
Mu'V.Cin  to  the  Mississippi  River,  was  authorized  to  make 
HXs,vh  xvntracts  as  the  management  of  its  railroad  and  the 
<\\uy\  v.vnoe  and  interests  of  the  corporation  might  require," 
avi  %xu>  build  and  run  as  a  part  of  its  corporate  property  such 
y,r.vV  of  steamboats  as  they  may  deem  necessary,"  and  "to 
*„wv*   :Vm  any  other  state  and  use  any  powers  or  privileges 

•  .  -\  applicable  to  the  carrying  of  persons  and  property  by 
r* :l**v  or  steamboat"    Held,  to  have  the  power  to  employ 

iv  .\m:s  belonging  to  others  to  carry  passengers  and  freight 
sVcvc;:on  wi:h  its  own  road:  Green  Bay  etc.  jB.  IL  Co.  v. 
;  »v  .*»  >  cy«\\iJ  (An*  107  U.  S.  98.  The  charter  of  a  corpora- 
;.v\t  ji.  /  .v  5*aI  it  to  purchase  aud  hold,  "in  fee-simple  or  other- 

*  n*.\  r\.i.  a:>i  personal  estate  to  the  amount  of  fifty  thousand 
i..-*  ^.^  *  :>  vh  was  increased  by  subsequent  statutes  to  six  hun- 
i  vo  vo^i-.vi  vlolUrs;  and  provided  that  it  might  appropriate 
r*  ..  ..*  vo  char;.;able  purposes,  and  that  its  annual  income 
Nw  i  '„v  .nr^\vei  among  other  purposes,  "to  promote  inven- 
*.vva  a"*  i  :  Jvrcwuients  in  the  mechanic  arte,  by  granting 

Oouuxi^vKKCiMiHiMNd    rianie*   47   IIL    188;   96   Am.   Doe. 

yw.o.     ^  ^  Olw  $*>  3SI:  *I  Am.    4*k 

>y  v     Nx  *  Simpson     Centaa&ry    College  «. 

k' '  V^.V  vV*  ^'*  Ok  ^  Ks»JbU. «   B*y*n,  50  Iowa*  S93L 

Wv   **    *  K>  Ok  %  **    Miii»«OQ,12Pluk.40L 
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premiums  for  said  inventions  and  improvements."  Neither 
the  charter  nor  the  subsequent  statutes  directed  the  manner  in 
which  the  provisions  for  granting  these  premiums  should  be  car- 
ried out.  Held,  that  it  might  purchase  land  and  erect  a  per- 
manent building  thereon,  in  which  to  hold  exhibitions  and  its 
meetings:  Richardson  v.  Massachusetts  Charitable  etc.  Ass'n,  131 
Mass.  174. 

§  375.  Grants  of  Special  Privileges  to  Corporations 
Strictly  Construed. — On  the  other  hand,  grants  of  special 
privileges  are  strictly  construed  by  the  courts.  Where 
the  corporation  claims  by  virtue  of  its  charter  the  right 
to  do  things  which  the  citizen  cannot  do,  or  an  exemption 
from  duties  to  which  the  citizen  is  subject,  nothing  will 
be  presumed  in  its  favor.  The  proof  is  on  the  corpora- 
tion, and  every  doubt  is  construed  against  the  corporation.1 
One  clause  of  a  charter  is  not  to  be  construed  in  as  large 
a  sense  as  to  silence  other  clauses,  where,  without  violence 
to  the  language,  a  construction  can  be  given  which  will 
make  all  harmonize.1  Ambiguous  words  are  to  be  con- 
strued most  strongly  against  the  corporation.8  Mere 
general  words  in  a  charter  do  not  authorize  the  corpora- 
tion to  do  acts  which  are  prohibited  by  the  general  public 
law  of  the  state.4  Doubtful  expressions  in  a  statute  con- 
ferring franchises  are  construed  to  the  benefit  of  the  pub- 
lic rather  than  to  that  of  the  corporation.5  A  legislative 
intent,  upon  change  or  reorganization  of  a  corporation, 

to  absolve  it  from  existing  liabilities  cannot  be  inferred.6 

i 

§  376.  What  are  Franchises. — A  franchise  is  a  right 
or  privilege  granted  by  law.  The  ordinary  franchise 
granted  to  a  corporation  is  the  right  or  privilege  of  acting 

1  Fertilizing  Co.  v.  Hyde  Park,  97  *  Mcintosh  v.  Merchants'  Co.,  9  La. 

U.  S.  666;  State  v.  Commissioners,  23  Ann.  403. 

N.  J.  L.  610;  57  Am.  Dec.  409;  Chesa-  *  Perrine   v.   Canal   Co.,    9   How. 

peake  Canal  Co.   v.   Key,  3  Cranch  182. 

C.  C.  599;   Mohawk  Bridge  Co.  v.  *  State  v.  Krebe,  64  N.  C.  604. 

R.   R.   Co.,  6    Paige,    554;    Caynoa  5  Spring   Valley  Water  Works  v. 

Bridge  Co.  v.   Magee,  2  Paige,  116;  San  Francisco,  52  Cal.  111. 

Auburn  Plank  Road  Co.  v.  Douglass,  6  University  Trustees  v.  Moody,  62 

9N.  Y.  444.  Ala,  389. 
Vol.  L— 41 
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in  a  corporate  capacity  within  the  limits  of  the  charter. 
Extraordinary  franchises  are  such  as  are  not  essential  to 
the  corporate  existence,  but  give  additional  privileges,  — 
as  the  right  to  take  property  to  build  a  railroad,  or  to  use 
the  public  highway,  or  to  take  tolls,  or  the  like.  The 
term  " franchise"  has  several  significations,  and  there  is 
some  confusion  in  its  use.  The  better  opinion,  deduced 
from  the  authorities,  seems  to  be  that  it  consists  of  the 
entire  privileges  embraced  in  the  grant.  It  does  not, 
then,  embrace  the  property  acquired  by  the  exercise  of 
the  franchise.1  The  franchise  of  a  corporation  cannot  be 
levied  on  for  a  debt,  in  the  absence  of  power  given  either 
by  the  charter  of  the  corporation  or  by  the  general  law.2 

§  377.  Franchises  cannot  be  Transferred. — The  fran- 
chises granted  by  the  state  to  a  corporation  cannot  be 
transferred  without  the  state's  consent.*  Without  legis- 
lative authority,  a  corporation  cannot  alien  its  franchises, 
either  absolutely  or  temporarily,  by  way  of  lease.4  Neither 
can  franchises  be  mortgaged  without  the  state's  consent.6 
An  act  which  empowers  the  leasing  of  completed  rail- 
roads only  will  not  authorize  the  transfer  of  a  franchise 
for  building  a  railroad.0 

§  378.  Consolidation  of  Corporations. — Corporations 
cannot  consolidate  without  authority  from  the  state,  and 
such  authority  must  be  clearly  shown.7    But  where  the  law 

1  Bridgeport  c  R.  R.  Co.,  36  Conn.  Am.  Dec  51S;  State  v.  Morgan,  28 

255,  266;  4  Am.  Rep.  63.  La.  Ann.  482;  State  v.  Sherman,  22 

'New  Orleans  etc  R.  R.   Co.  v.  Ohio  St  428;  Bardstown  etc  R.  R.  Co. 

Delamore,  34  Ia.  Ann.  1225.  v.  Metcalfe,  4  Met.  (Ey.)  199;  81  Am. 

*  Morawetx   on  Corporations,   sec  Bee.  541. 

537;  Coe  r.KRGo.,  10  Ohio  St  372;  •  Wood   *    R    R    Co.,   8    Phila. 

75  A-n.  Dec  518.  94. 

*  Philadelphia  v.  Western  Union  T  Pearee  v.  R.  R.  Co.,  21  How. 
Tel.  Co.,  II  Phila.  327.  442;  Clearwater  «.  Meredith,  1  WalL 

*  Richardson  r.  Sibley,  11  Allen,  67;  25;  State  v.  Bailey,  16  Ind.  51;  79 
87  Am.  Dec  700;  Com.  v.  Smith,  10  Am.  Dec.  405;  Aspinwallv.  R.  R.  Co., 
Alien.  44S;  87  Am.  Dec  672;  Car-  20  Ind.  492;  83  Am.  Dec  329;  Lauman 
penter  r.  Mining  Cc,  65  N.  T.  43;  v.  R.  R.  Cc,  30  Pa.  St.  42;  72  Am. 
AUunaon  c  R.  R.  Co.,  15  Ohio  St  21;  Dec  685;  McMahan  v.  Morrison,  16 
Coe*  R.  K  Co.,  10  Ohio  St  372;  75  Ind.  172;  79  Am.  Dec  418. 
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permits  the  consolidation  of  corporations,  it  is  not  against 
public  policy  for  a  corporation  to  be  organized  with  the 
ulterior  purpose  of  consolidation  with  another.1  To  merge 
or  consolidate  one  company  with  another  is  generally  a 
measure  beyond  the  authority  of  an  executive  committee 
and  directors.     It  requires  the  consent  of  stockholders, 
and  is  inoperative  as  against  those  who  do  not  agree,8  and 
releases  non-consenting  stockholders  from  subscriptions.* 
The  dissenting  stockholders  are  entitled  to  withdraw  their 
shares  of  the  capital  stock,  and  may  enjoin  the  consolida- 
tion till  they  are  secured.4    While  a  corporation  cannot 
relieve  itself  from  responsibility  to  those  to  whom  it  may 
be  indebted,  by  becoming  merged  into  a  new  organiza- 
tion, it  may,  by  the  act  of  merger,  become  so  situated  as 
to  be  estopped  from  claiming  that  it  remains  undissolved.5 
Where  a  new  corporation  is  established  in  the  place  of 
an  old  one,  whose  property  it  purchases,  neither  this  prop- 
erty, excepting  so  far  as  it  is  subject  to  a  prior  lien,  nor 
the  future  earnings  of  the  new  company,  can  be  taken  to 
pay  the  debts  of  the  old  one.6    A  consolidated  corporation 
has  no  power  to  declare  a  dividend,  as  such,  of  the  earnings 
made  prior  to  the  consolidation  by  one  of  the  companies 
which  was  merged  in  the  consolidation,  or  dividends  on 
the  stock  of  that  company  out  of  the  earnings  of  the 
consolidated  one.7    Where  a  new  corporation  is  formed 
by  amalgamation,  under  the  authority  of  the  state,  of 
two  or  more  distinct  corporations  into  one,  it  succeeds 
to  all  the  rights  and  faculties  of  the  several  components, 
and  is  subject  to  all  the  conditions  and  duties  imposed  by 
the  law  of  their  creation,  except  so  far  as  it  may  be  other- 
wise provided  by  the  act  under  which  such  consolidation 
is  effected.0  Where  several  corporations  are  united  in  one, 

1  Hill  v.  Niebet,  100  Ind.  341.  *  Carey  „.  R.  R.Co.,  5  Iowa,  357. 

'Blatchford  v.  Bobs,  54  Barb.  42;        eBrnffett  t>.  R.  R.  Co.,  25  HI.  353. 
Tattle  v.  R.  R.  Co.,  35  Mich.  247.  T  Chase   v.   Vanderbilt,  37    K.   T. 


*  Booe  v.  R.  R.  Co.,  10  Ind.  93.  Sup.  Ct.  344. 

*  State  v.  Bailey,  16  Ind.  46;  79  Am.        *  Chicago  e ™  „.  — ,  ,v 

Dec.  406.  HL  524;  State  t>.  R.  R.  Co.,  66  Me;  48. 
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and  the  property  of  the  old  companies  vested  in  the  new, 
the  latter  is  liable  in  equity  for  the  debts  of  the  former, 
at  least  to  the  extent  of  the  property  received  from  them; 
and  if  it  is  also  liable  at  law,  the  latter  remedy  is  not  ex- 
clusive.1 Equity  cannot  dissolve  a  corporation  consoli- 
dated from  several  other  corporations  on  the  ground 
alleged  by  a  stockholder  in  one  of  the  original  corpora- 
tions, that  the  consolidation  was  for  a  fraudulent  purpose, 
and  not  legally  effected.2  An  action  by  a  railroad  com- 
pany to  enforce  payment  of  a  subscription  to  its  stock  is 
not  defeated  by  the  fact  that  pending  it  the  plaintiff  has 
consolidated  with  another  company,  and  thereby  ceased 
to  exist.*  If  corporations  of  different  states,  by  permis- 
sion of  the  legislatures,  consolidate  into  one  corporation, 
and  as  such  mortgage  the  property  belonging  to  one  of 
the  consolidated  companies,  such  mortgage  is  the  sole 
mortgage  of  said  company,  and  not  of  all  the  consoli- 
dated companies,  and  is  legal  and  valid.4 

The  consolidation  of  corporations  chartered  by  the 
same  state  creates  a  new  and  distinct  corporation.8  A 
corporation  created  by  the  laws  of  Iowa,  although  consol- 
idated with  another  <5f  the  same  name  in  Missouri,  under 
the  authority  of  a  statute  of  each  state,  is,  nevertheless,  in 
Iowa,  a  corporation  existing  there  under  the  laws  of  that 
state  alone.6 

Illustrations. — Two  boom  companies  having  booms  on  the 
same  river  were  consolidated.  Both  were  required  by  their 
separate  charters  to  maintain  booms  sufficiently  strong  to  retain 
all  the  lumber  contained  in  them,  and  by  the  act  of  consolida- 
tion the  company  was  entitled  to  all  the  rights  and  privileges, 

1  Harrison  «.  R.  R  Co.,  4  McGrary,  25;  Shields  «.  Ohio,  95  U.  S.  319;  At- 

264.  lanta  etc.  R.  R.  Co.  v.  State,  63  Ga. 

*  Terhnne  «.  R.  R.  Oc,  38  N.  J.  Eq.  483;  State  v.  Bailey,  16  Ind.  46;  79 
423.  Am.  Deo.  405;  McMahan  v.  Morrison, 

*  Swartwont  «.  R.  R.  Co.,  24  Mich.  16  Ind.  172;  79  Am.  Dec  418;  Ind. 
389.  etc  R  R  Co.  v.  Jones,  29  Ind.  465; 

4  Racine  etc  R  R  Cc  «.  Loan  and  95  Am.  Dec  654;  Miller  v.  Lancaster, 
Trust  Co.,  49111. 331;  95  Am.  Dec  595.    6  Cold.  514. 

*  Clearwater  *  Meredith,  1  WalL       '  Mnller  «.  Dows,  94  U.  S.  444. 
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and  subject  to  all  the  restrictions,  of  the  former  charters.  Held, 
that  the  company  was  liable  for  loss  by  insufficiency  of  the 
boom:  Brown  v.  Boom  Co.,  109  Pa.  St.  57;  58  Am.  Rep.  708.  A 
corporation  acting  under  a  contract  of  consolidation  made  mort- 
tages  and  sold  bonds  to  bona  fide  purchasers  for  several  years. 
Held,  that  both  it  and  its  stockholders  were  estopped  to  assert 
that  the  contract  was  ultra  vires:  Dimpfel  v.  R.  R.  Co.,  9  Bies.  127. 
A  railroad  company  was  consolidated  with  another,  under  an 
act  of  the  legislature,  which  vested  in  the  new  corporation  all 
the  powers,  rights,  franchises,  etc.,  of  the  old  corporations. 
Held,  that  the  new  corporation  might  lawfully  use  a  patented 
axle-box  which  both  the  old  corporations  had  been  licensed  to 
use:  Lightner  v.  Boston  etc,  R.  R.  Co.,  1  Low.  338.  Two  corpo- 
rations were  empowered  by  their  charters  respectively  to  do  all 
that  was  necessary  to  construct  and  put  in  operation  a  railroad 
between  certain  places  named  in  the  acts  of  incorporation. 
Held,  that  the  two  corporations  had  no  right  to  unite  and  place 
both  under  the  same  management,  nor  to  establish  a  steamboat 
line  to  run  in  connection  with  the  railroads:  Pearce  v.  R.  R.  Co., 
21  How.  441.  Two  corporations  created  by  the  acts  of  two 
states  for  the  purpose  of  constructing  a  canal  were  united  by 
new  acts,  and  the  stockholders  of  each  were  made  stockholders 
of  the  other.  Held,  that  they  did  not  cease  to  exist  as  distinct 
corporations:  Farnum  v.  Canal  Corp.,  1  Sum.  46.  A  corpora- 
tion was  chartered  to  make  and  sell  gas  until  a  certain  date. 
Some  time  before  the  charter  expired,  another  corporation  was 
chartered  with  similar  privileges  after  the  said  date.  It  was 
contemplated  that  the  latter  corporation  should  make  prepara- 
tions before  that  date.  Held,  that  a  consolidation  of  the  two 
corporations  on  the  day  preceding  that  date  could  be  had:  New 
Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650.  While 
negotiations  were  pending  between  two  gas  companies  for  their 
consolidation,  upon  a  certain  basis  of  indebtedness,  one  of  the 
companies  passed  a  resolution,  without  the  knowledge  of  the 
other,  declaring  a  scrip  dividend  of  ten  per  cent  on  the  amount 
of  their  capital  stock,  with  interest,  payable  at  the  option  of  the 
company,  thus  increasing  their  indebtedness  to  that  amount. 
Certificates  of  indebtedness  were  issued  in  accordance  with  the 
resolution.  Consolidation  was  effected  between  the  companies 
without  any  knowledge  of  the  other  company  as  to  such  resolu- 
tion and  such  increased  indebtedness.  Held,  that  the  scrip  was 
void:  Bailey  v.  Citizens9  Gas  Light  Co.,  27  N.  J.  Eq.  196. 

§  379.  Implied  Powers  of  Corporations— To  Purchase 
and  Hold  Property. — A  corporation  has  an  implied  right 
to  acquire  and  hold  property  necessary  to  the  carrying 
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on  of  its  business.1  A  corporation  may  hold  land  by  ten- 
ancy in  common,  as  may  a  natural  person;*  or  take  a 
mortgage,  although  unable  to  take  the  oath  required  by 
statute;*  or  purchase  and  hold  any  patent  the  ownership 
of  which  is  appropriate  to  enable  it  to  execute  the  corpo- 
rate purpose;4  or  become  the  assignee  of  a  bond;*  or  hav- 
ing power  to  hire  buildings,  may  enter  into  the  usual 
covenants,  as  to  repair,  etc.;6  or  acquire  by  transfer  title 
to  a  note  taken  in  the  course  of  its  business,  and  sue  upon 
the  note.7  Power  to  purchase  "property  deemed  desir- 
able in  the  transaction  of  its  business"  gives  the  cor- 
poration power  to  purchase  its  own  stock.8  Land  which 
a  corporation  cannot  hold  in  its  own  name  it  cannot  hold 
in  the  name  of  another;  and  when  a  corporation  cannot 
hold  the  legal  title  to  land,  it  cannot  take  a  beneficial 
interest  in  it.0 

Illustrations. — An  agricultural  society  was  authorized  "to 
do  all  acts  necessary  for  the  prosperity  of  the  society  in  the  in- 
tervals of  the  meetings  of  the  board.'  Held,  not  to  give  power 
to  purchase  real  estate:  Tracy  v.  Guthrie  Co.  Agrie.  Soc.,  47 
Iowa,  27.  The  charter  of  a  railroad  gave  it  power  to  acquire  a 
strip  of  land  not  exceeding  one  hundred  feet  wide  for  a  right  of 
way,  and  to  hold  sufficient  ground  for  the  erection  and  main- 
tenance of  depots,  landing-places,  etc.  Held,  that  the  corpora- 
tion had  no  power  to  acquire  land  for  purposes  of  speculation: 
Pacine  it  S.  Co.  v.  Seely,  45  Mo.  212;  100  Am.  Dec.  369.  A 
charter  gave  a  corporation  power  to  "acquire  and  hold  estate, 

1  Thompson  v.  Waters,  25   Mich.  s  Estell  v.  University  of  the  South, 

y*>.  1*  Am.  Rep.  243;  Blanchard'a  12  Lea,  476. 

etc*  Co.  r.  Warner,  1  Blatchf.  258;  *  Lincoln  Savings  Bank  v.  Ewing, 

F&ze  r,Heineberg,40Vt.81;  94  Am,  12  Lea,  69a 

Pec   575-  Moss  r„  Averill,  10  N.  Y.  *  Dorsey   Harvester  Rake    Co.    * 

449.  SpejLr  r,  Crawford,  14  Wend.  23;  Marsh,  6  Pish.  Pat.  Gas.  387. 

<S  \^u  IVc,  513;  The  Banks  v.  Poi-  *  Bennington  Iron  Co.   c   Rather- 

Skix.  3  Rind.  1*;  15  Am.  Dec  706;  ford,  18  N.  J.  L.  467. 

M  .-Carte*  tu  Orphan  Asylum,  9  Cow.  •  Abby  *  Billups,  35  Miss.  618;  72 

437;   1>  Am.   Dec  517;   Lathrop  v.  Am.  Dec  143. 

lUiYk  *  Dana,  114;  33  Am.  Dec  481;  7  Wayland  University  v.  Boorman, 

Rv^N»r.Co.r.Daw3ons,3Gratt  56  Wis.  657. 

1<>«  4o  \:n.  Pw.  183;  Callaway  Cc  «.  ■  Iowa  Lumber  Co.  v.   Foster,   49 

C  irk.  32  \Lx  305.    A  corporation  in  Iowa,  25;  31  Am.  Rep.  140. 

takr^a  moruageto  secure  a  debt  is  •  Coleman  v.  S.  R>  T.  R>  Co..  49  CaL 

tK*  .uvUinc  in  Uads:  Blunt  r.  Walker,  617. 
11  Wis.  SS4s  W  Am.  Dec  709. 


647  powers.  §  380 

real,  personal,  or  mixed,  and  the  same  to  buy,  exchange,  sell, 
and  mortgage,  transfer,  pledge,  or  otherwise  encumber  or  alien, 
ate,  as  the  board  of  directors  of  said  association  may  deem 
expedient."  Held,  to  give  it  power  to  loan  its  surplus  funds: 
Western  Boatmen'*  Benevolent  Ass'n  v.  Kribben,  48  Mo.  37.  A 
corporation  was  authorized  by  its  articles  to  "  purchase  and 
hold,  sell  or  exchange,  any  real  estate  or  other  property  deemed 
desirable  in  the  transaction  of  its  business."  Held,  to  have 
power  to  buy  shares  of  its  own  stock:  Iowa  Lumber  Co.  v.  Fos- 
ter, 49  Iowa,  25;  31  Am.  Rep.  140.  A  statute  gave  a  corporation 
power  to  discount  non-negotiable  notes,  and  to  take,  bold,  and 
convey  any  property,  real,  personal,  or  mixed.  Held,  that  it 
might  take  and  hold  city  warrants:  Aull  Savings  Bank  v.  Lex- 
ington, 74  Mo.  104. 

§  380.  Implied  Powers  of  Corporations — To  Transfer 
or  Dispose  of  Property. — A  corporation  has  implied  au- 
thority to  transfer  or  dispose  of  its  property  whenever 
necessary  for  the  purposes  of  its  business.1  The  right  of 
corporations  to  sell  their  property  is  absolute  at  common 
law,  where  they  act  by  a  majority  of  their  stockholders; 
and  this  right  is  not  limited  as  to  objects,  circumstances, 
or  quantity.2  A  corporation  may  sell  its  property  to  an- 
other corporation.8  It  may  sell  its  assets  to  a  new  corpo- 
ration, and  take  the  stock  of  the  latter  in  payment,  with 
the  assent  of  the  majority  of  the  stockholders  of  the  old 
corporation.4  A  corporation  organized  for  the  purpose  of 
owning  ditches  for  the  conveyance  and  sale  of  water  has 
power  to  sell  and  convey  all  its  corporate  property,  pro- 
vided the  sale  is  made  for  corporate  or  lawful  purposes.5 

1  White  Water  Canal  Co.  v.  Valletta,  423;  Pierce  v.  Emery,  32  N.  H.  486; 

21  How.   424;    Barry  v.    Merchants'  Story  v.  Flank  Road  Co.,  16  N.  J.  Eq. 

Ex.  Co.,  1  Sand.  Ch.  280;  Reynolds  13;  84  Am.  Dec.  134.     A  power  to 

v.  Commissioners,  5  Ohio,  204;  Town  "sell"  does  not  authorize  a  Darter  or 

Council  v.  Elliott,  5  Ohio  St.  113;  Buell  exchange:  City  of  Cleveland  v.  State 

v.  Buckingham,  16  Iowa,  284;  85  Am.  Bank,  16  Ohio  St.  236;  88  Am.  Dec. 

Dec.  516;  Aurora  Agric.  Soc.  v.  Fad-  445. 

dock,  80  111.  263;  Miners' Ditch  Co.  v.  '  Treadwell  v.  Manufacturing  Co.,  7 


Zellerbach,  37  Cat  543;  99  Am.  Dec.     Gray,  393;  66  Am.  Dec.  490. 

Wt 

Am.  St.  itep. 
114" Mass.  37;  Partridge  v.  Badger,  25        *  Treadwell  v.  Manufacturing  Co.,  7 


300;  Burton's  Appeal,  57  Fa.  St.  213;        *  Warfield  v.  Canning  Co.,  72  Iowa, 
Dupee  v.  Boston  Water  Power  Co.,     666;  2  Am.  St.  Rep.  263. 


Barb.  146;  Beers  v.  Phoenix  Glass  Co.,    Gray,  393;  66  Am.  Deo.  492. 

14  Barb.  358;  Dana  v.  Bank,  5  Watts  &        *  Miners'  Ditch  Co.  v.  Zellerbach,  37 

8.  223;  U.  S.  Bank  v.  Huth,  4  B.  Man.    Cal.  543;  99  Am.  Deo.  300. 
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1  H.  -:.  ^.*-        "  criiB»:  3»j  d>':  Spry.  J^  a  Vasil 

ii  !♦:. ..  r^a^  sz»l  >^5cna*.  «rrg  a.    C*.   r.   AjexiAoer.   2J  Tex.   3<5t>;    7S 
:.:  .a  -jg  crcii:  a«  aw  ¥M    i&  D*«  36&;  IXanger  r.  Iteriager;  5 

4M;  1  Am.  Sk  B«p,  15a 
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corporation  cannot  be  a  trustee  for  purposes  foreign  to  its 
institution.1  A  corporation  authorized  by  its  charter  "  to 
receive  deposits  on  trust"  may  receive  money  on  deposit, 
and  give  certificates  therefor,  and  this  power  is  not  affected 
by  a  proviso  prohibiting  the  corporation  from  issuing  bills, 
bonds,  notes,  or  other  securities,  to  circulate  in  the  com- 
munity as  money.1  Power  vested  in  a  corporation  "  to 
acquire  property  by  gift,  purchase,  or  otherwise,"  as  fully 
authorizes  it  to  acquire  a  leasehold  interest  in  lands  and 
houses  for  a  term  or  for  life  as  to  become  the  owner 
thereof  in  fee.1 


§  382.  Implied  Powers  of  Corporations — To  Take  by 
Devise. — At  common  law,  a  devise  of  realty  to  a  corpora- 
tion was  not  legal.  The  power  of  corporations  to  take 
property  by  devise  is  now  generally  regulated  by  statute 
in  the  different  states.4 

§  383.  Implied  Powers  of  Corporations — To  Borrow 
Honey  and  Make  Debts. — A  corporation  has  an  implied 
power  tp  borrow  money  and  make  debts  for  the  purposes 
of  its  business.6  The  power  to  create  debts  is  treated  as 
an  incident  to  the  express  powers,  and  not  as  in  itself  one 

1  Trustees  v.  Peaslee,    15   N.    H.  shall,  23  N.   Y.  366;   80  Am.  Deo. 

317.  290. 

*  Talladega  Ins.  Co.  v.  Landers,  43  6  Rockwell   v.    Elkhom   Bank,    13 
Ala.  115.  Wis.  653;  Tucker  v.  City  of  Raleigh, 

*  Abby  v.  Billnps,  35  Miss.  618;  72  75  N.  C.  267;  Commissioners  v.  R.  R. 
Am.  Dec.  143.  Co.,   77  N.   C.   289;    Barry  v.   Mer- 

4  Morawctz  on  Corporations,   sees,  chants'  Ex.   Co.,    1    Sand.   Ch.   280; 

161,  162;  McCartee  v.  Orphan  Soc.,  9  Partridge  v.   Badger,   25  Barb.    146; 

Cow.  437;  18  Am.  Dec.  516;  Page  v.  Clark  v.  Titcomb,  42  Barb.  122;  Cur- 

Heineberg,  40  Vt.  81;  94  Am.  Deo.  tis  v.  Leavitt,  15  N.  Y.  9;  Barnes  v. 

378.     A  private  corporation  may  take  Ontario  Bank,  19  N.  Y.  152;  Smith  v. 

a  bequest  in  trust  for  religions  uses:  Law,  21  N.  Y.  296;  Nelson  v.  Eaton, 

Protestant  Episcopal   Education  So-  26  N.  Y.  416;  Magee  v.  Canal  Co.,  5 

ciety  v.  Churchman,  80  Va.  718.     A  Cal.   258;    Hamilton   v.    R.   R.   Co., 

charter  of  a  corporation  empowering  it  9  Ind.  359;  Fay  v.  Noble,  12  Cush. 

"  to  hold,  purchase,  and  convey"  real  1;  Oxford  Iron  Co.  v.  Spradley,  46 

estate,  authorizes  it  to  receive  a  de-  Ala.    98;  Alabama  etc.    Ids.   Co.    v. 

vise:  American  Bible  Society  v.  Mar-  Central  Ass.  Co.,  54  Ala.  73;  Moss  v. 

shall,  15  Ohio  St.  537.     So  authority  Hespeteh    Academy,    7    Heisk.    285; 

to  take  "  by  direct  purchase  or  other-  Union  Mining  Co.  v.  Bank,   2  Col. 

wise"  is  an  "express  authority  to  248;  Mahoney  Mining  Co.  v.  Bank, 

take  by  devise":  Downing  v.  Max*  104 U.S.  192. 
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of  the  express  powers.1    Authority  to  borrow  includes 
authority  to  give  evidences  of  indebtedness.2 

g  384.  Implied  Powers  of  Corporations — To  Mortgage 
Property. — The  right  to  mortgage  its  property  is  always 
implied  where  the  right  to  borrow  or  to  incur  a  debt  is 
jiwn  to  the  corporation.1  The  power  to  mortgage  is  in- 
*V«)dcd  in  a  power  to  "sell and  dispose  of "  property;4  the 
T\^hl  u>  "use,  rent,  or  sell"  hydraulic  powers  and  privi- 
V^p^  $iv*s  power  to  mortgage  them.5  Any  corporation, 
■m.ji\*  at  private,  has  capacity,  if  not  prohibited,  to  make 
4  uwi^jt^  as  security  for  a  debt  contracted  in  further- 
4a\*t  *i  *i*  cbV?cta  of  its  creation.6  Authority  to  a  plank 
nmu  juiu^a^v  to  ** mortgage  the  road  or  other  property" 
*.to&'niii»  s  ii»j«.ragw  of  the  franchise  of  receiving  tolls; 
but  not  :hu  moi^pig*  of  any  franchise  essentially  corpo- 
rate -a  ii>  -iaourtf*  :*ad  not  enjoyable  by  a  natural  person.7 
A  cor*>or*ji:on  authorised  to  raise  money  by  mortgage 
may  morr^-j^  vo  a  Grussee  for  creditors.8  Goods  bought 
by  a  corpora:  ion  aJSra  erww  become  their  property,  and 
thvy  cau  ^U  or  mcr?^p?  them.0  The  pledging  by  a  turn- 
pike cotapaay  of  tiw;r  income  and  tolls  is  not  a  mort- 
gage of  the  road.*  A  corporation,  having  authority  to 
mor: gap?  its  property  for  the  purpose  of  carrying  on  its 
bus::K$s,  is  not  prohibited  by  she  laws  of  the  state  from 
executing  such  a  mortgage,  to  secure  the  payment  of 

«S~.v:>  *.  F~r*ka  Floor  MtlKCCaL  *£<jc&n»  *.  Preston,  1  Watts,  385; 

I    x-    ...   v  AoaIvL  3  Graft.  21*.  *  Am*  Itet  75.    Hie  power  to  "dia- 

".  *  c  nvu  *.  Ro&ason,  55  M«L  »n»  **  *e  a  seat  in  a  stock  exchange 

4  \<  rncltiiltt*  the  power  to  mortgage  it: 

*  V.-rtv;u   <o   Crtporatan&i  sec*  Cfctw  «r.  Loreland,  68  CaL  254. 

v~\     u-n   Acrv-i  rJlrii  Nvk^t  r.  *  W^jwartie    Mfg.   Co.    r.   British 

V«    "v*.   S>  I       SKfc  Ti.vrrwca  *.  Cociaura*  Busk,  119  U.  S.  191. 

L^.:.  v    .   *«  V  ^-w  r^  W*~*  A>*  •  :ss*5*  *  Rice,  65  Ala.  83;  Taylor 

^^  'x     w  >\  c-  ■*  v  :ij^ij  *  R.  K.  *  Arrjcalsgraland  Mechanical  Assoc, 

C^.  ♦«  v  .-.  :.v.  ^i^m  R  K.   ^Jikia 

O.  *  \.c;  v.  *  V^o.   i*    ;afc,  >:        ;Jcr*  Jatkaoo  etc.  Co.,  11  Mich. 

v ,  .»  >v.'    ».   **:-«  •  VicHuass  Es-        *  Wrsrfct  a  Band?,  11  In<L  398. 
„^t  v,  '   S-.i»-\  vi  -iS.^  Jvauan  *        *F*rea  r.  Wheeler,  22  X.  Y.  494: 
0**:v..   if  vW  &**  li  -ka.  Dm.       •Fir-wiV  Tmpikn  Ool  «.  Coren- 

14.  *J.»-  ~ 
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money  to  be  thereafter  advanced.1  Authority  to  mortgage 
its  "road,  income,  and  other  property"  does  not  author- 
ize a  mortgage  of  its  franchises,  though  such  authority 
includes  the  power  to  make  a  deed  of  trust  in  the  nature 
of  a  mortgage.2  The  power  of  a  corporation  to  pledge 
securities  owned  by  it  for  the  payment  of  its  debts  is 
included  in  the  power  to  sell  such  securities  for  that 
purpose.*  Power  to  pledge  franchises  and  rights  of  a 
corporation  implies,  as  incident  thereto,  the  power  to 
pledge  everything  that  may  be  necessary  to  the  enjoy- 
ment of  the  franchise,  and  upon  which  its  real  value 
depends.4  One  who  becomes  the  sole  owner  of  all  the 
corporate  stock  of  a  private  business  corporation  may 
individually  make  a  valid  mortgage  of  its  property.5  The 
bonds  of  a  railroad  company  are  not  made  void  by 
being  secured  by  a  mortgage  which  the  company  had  no 
power  to  execute.  Nor  is  the  holder's  right  to  recover 
on  such  bonds  at  all  affected  by  a  memorandum  thereon 
that  they  were  issued  by  the  company  in  accordance  with 
its  charter,  and  that  the  mortgage  therein  recited  had 
been  duly  executed.6  A  mortgage  by  a  corporation  to 
secure  a  debt  in  excess  of  the  limit  allowed  by  its  articles 
of  incorporation  is  not  for  that  reason  invalid,  although 
given  to  the  directors  and  share-holders  as  preferred  cred- 
itors.7 

§  385.  Implied  Powers  of  Corporations  —  To  Issue 
Negotiable  Paper.  — A  corporation  has  an  implied  power 
to  issue  negotiable  paper  for  the  purposes  of  its  busi- 
ness, or  to  take  and  negotiate  the  notes  of  others.0    It 

1  Jones  v.  New  York  Guaranty  etc.  T  Warfield  v.  Canning  Co.,  72  Iowa, 

Co.,  101  U.  S.  622.  666;  2  Am.  St  Rep.  263. 

'  Pnllan  v.  R.  Co.,  4  Bias.  36.  8  Morawete   on    Corporations,  see. 

*  Leo  v.  R.  R.  Co.,  17  Fed.  Rep.  273.  177;   Munn   v.  Commission   Co.,   15 

*  Phillips  v.  Winslow,  18  B.  Mon.  Johns.  44;  8  Am.  Deo.  219;  Moss  v. 
431;  68  Am.  Dec.  729.  Oakley,  2  Hill,  267;  Safford  v.  Wyck- 

6  Swift  v.  Smith,   65  Md.  428;  57  off,  4  Hill,  446;  Curtis  v.  Leavitt,  15 

Am.  Rep.  336.  N.   Y.   173;  Mclntire  v.   Preston,  5 

•Philadelphia  etc.   R.    R.   Co.   v.  Gilm.  48;  48  Am.  Dec.  321;  Kelley  v. 

Lewis,  33  Pa,  St>  33;  75  Am.  Deo.  574.  Mayor,  4  Hill,  263;  Clark  v.  School 
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may  guarantee  the  bonds  of  another  corporation.1  A  cor- 
poration authorized  to  employ  its  stock  solely  in  advancing 
money  upon  goods  and  selling  them  upon  commission 
may  lawfully  accept  bills  drawn  on  account  of  future  con- 
signments or  deposits  of  goods,  and  is  bound  by  its  agent's 
acceptance  of  such  bills.8  Authority  to  "borrow  money 
and  issue  its  bonds  therefor"  imports  power  to  make 
negotiable  or  non-negotiable  notes,  and  give  such  secu- 
rities as  may  be  deemed  most  advantageous.*  A  provision 
prohibiting  the  corporation  from  dealing  in  commercial 
paper  will  not  extend  to  the  receiving  and  selling  of 
notes  given  for  the  sale  of  its  lands.4  Authority  "in 
the  prosecution  of  its  business  to  accept  and  indorse  bills 
and  notes*'  does  not  empower  it  to  accept  accommodation 
psper.*  The  officers  6f  a  corporation  have  no  power  to 
au:horize  the  execution  of  a  note  for  a  debt  of  a  third 
par.y  to  the  payee,  having  no  relation  to  the  corporate 
business,  and  in  which  the  corporation  has  no  interest.6 
A  corporation  has  power  to  transfer  notes  of  third  parties 
hell  by  it  to  secure  the  payment  of  its  debts.7    A  corpo- 

^-jsr^  JK.I  l$>:  Smith  «.  Eaveka  demand,  when  such  note  is  given  for 

\  .^  *  Oil   1:  R*vkw*U  *.   Bank,  any  of   the  legitimate  purposes   for 

:5  \>  s.  ?*\^  GvxvLr.vh  r»  Reynolds,  which  the  company  was  incorporated: 

&    1..  *A\  ?3  A tv  Pvc.  240;  Lncas  Attorney-General  v.  life  and  Fire  In- 

*  T  v».  i?  X  J.  L.  221;  after  in  snrance  Co.,  9  Paige,  470;  Mott  *. 
v^w.^  \  >r-%vY:a  oa  Corporations,  Hicks,  1  Cow.  513;  13  Am.  Dec  550; 
^"*  ~X  V  **  *  AtctuL  10  N.  Y.  Barber  v.  Mechanics' Insurance  Co.,  3 
^  T  _x  .-  -  -i  Mv.if  "  If  the  corpo-  Wend.  04;  Moss  v.  Oakley,  2  Hill,  265; 
-w  -m  .-.w  ^  z^kkV  lie  purchase,  as  it  Safford  v.  Wyckoff,  4  Hill,  442;  Kel- 
>.^  voi»^«  w<t<\xs£A  they  might  ley  v.  Mayor  of  Brooklyn,  4  Hill, 
u*  >.  •.  ?i  hi*  tox^s^ct  notes  on  263;  Moss  v.  Rossie  Lead  Mining  Co., 
t  m.     c     •.      v-?;  aa  aMitr  to  make  5  Hill,   137;    Conro  v.   Port   Henry 

a  ,w^s    i*  *  **  «  *>  -  %▼  *»  «*«*•    Ipon  Co-»  12  Barb-  27" 

*  n- -*».>»-.  *«.»*,  Ui«*J.  the  stat-  lLowa  R  Co.,  52  CaL  53;  28  Am. 
,  «,      .■%    >.-  ^a.^.-rc  sec**  and  bills    Bep.  629. 

a    *\  *»  *;  ••■    uwiukT  ^hzJes  eor-  *  Munnv.  Commission  Co.,  15  Johns. 

tv^.  ».u*  ].»'•:/  a  {*>**?  to  make  44;8Am.  Dec.  219. 

Vu  ^.^  *-•  w^  :>*  ?*«c*s  who  may  *  Talladega  Ins.  Co.  v.  Peacock,  67 

^  ^  a  V.:ir  1  K.&,  768,  Ala.  253. 

rC    TV  <  **Ji  *  **«i  set-  *  £ckley  »  Br^  30  Mo.  452. 

*  >.  ,  -or  •.*  >v  ^  u.*i  li^t  a«roo-  •farmers'  etc  Bank  tr.  Empire  etc 
^   vu!  *x*     -c  :.^A.\Tiswtn«do-  Co.,  5  £osw.  275. 

„  ^  fcw  «  .-^i  asy  «?«i.p**r       •HaU  *  Anburnj^pike  Cc,  27 
-    - -^  -  c  ■  r  n*i  *crxwe,  may    CaL  255;  87  Am.  Dec  75. 
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ration  which  has  indorsed  negotiable  paper  for  the  ac- 
commodation of  the  maker  is  liable  to  a  bona  fide  holder 
who  has  discounted  it  before  maturity  in  good  faith  and 
in  the  usual  course  of  business.1  A  draft  by  the  secre- 
tary on  the  treasurer  of  the  corporation  is  but  an  order 
of  the  corporation  upon  itself,  and  need  not  be  presented 
for  acceptance,  nor  need  any  notice  of  non-payment  be 
given.2  A  corporation  note  given  for  an  individual  obli- 
gation is  presumptively  ultra  vires? 

§  386.  Implied  Powers  of  Corporations — To  Sue  and 
be  Sued. — A  corporation  may  sue  in  its  corporate  capa- 
city. "  It  may  avail  itself  of  any  legal  or  equitable  remedy 
which  would  be  available  to  an  individual  under  similar 
circumstances/94  It  may  maintain  an  action  for  libel 
upon  averment  and  proof  of  special  damages.6  The  words 
"to  sue  and  be  sued"  in  a  charter  or  act  give  the  corpo- 
ration no  greater  powers  and  subject  it  to  no  greater  lia- 
bility than  if  it  was  a  natural  person.6  Two  corporations 
may  unite  in  an  action  to  recover  money  deposited  in  a 
bank  in  their  joint  names.7  The  managing  agents  of  a 
corporation  have  a  right  to  employ  counsel  to  give  legal 
advice,  or  to  institute  legal  proceedings.8  It  may  defend 
legal  proceedings  taken  against  its  agents  in  acting  for  it.9 
A  corporation  is  such  a  legal  entity  that  a  stockholder 
may  maintain  an  action  against  it,  either  at  law  or  in 
chancery.10    The  trustees  of  a  stock  corporation  have  not 

1  Mechanics'  etc.  Ass'n  v.  New  York  6  Knickerbocker  etc.  Ins.  Co.  v. 
etc.  Co.,  35  N.  Y.  605.  Ecclesine,  11  Abb.  Fr.,  N.  &,  385;  42 

*  Dennis  v.  Table  etc  Co.,  10  CaL    How.  Pr.  201. 

309.  •  Freeholders  v.  Sirader,  18  N.  J.  L. 

*  Merchants'  Nat.  Bank  v.  Detroit    108;  35  Am.  Deo.  530. 

Knitting  and  Corset  Works,  Mich.,  T  Sharon  Canal  Co.  v.  Fulton  Bank, 

1888.  7  Wend.  412;  Gathwright  v.  Callaway 

4  Morawetz   on   Corporations,   soc  Comity,  10  Mo.  663. 

184.    A  railroad  company  may  sue  in  *  Western  Bank  v.  Gilstrap,  45  Mo. 

its  own  name  on  a  written  order  to  419;  Pixley  v.  R.  R.  Co.,  33  CaL  183; 

deliver  stock  to  "  D.  A.  N.f  president  91  Am.  Deo.  623. 

of  the  Eastern  Railroad  Company  °:  •  Morawetz  on  Corporations,  sec.  235. 

Eastern  R.  R  Co.  v.  Benedict,  5  Gray,  10«Wilson  v.  Cheyenne  Bank,  1  Wy. 

561;  66  Am.  Deo.  384.  Ter.  108. 
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power  to  direct  the  filing  of  a  petition  to  have  the  cor- 
poration adjudged  a  bankrupt.1  A  person  about  to  be 
damaged  by  the  act  of  a  company  assuming  to  act  as  a 
corporation,  bat  not  legally  organized,  may  bring  his 
action  against  such  company  in  the  corporate  name.9  In 
a  suit  to  enjoin  the  use  of  a  corporate  name,  the  corpora- 
tion whose  name  is  alleged  to  be  wrongfully  used  must  be 
a  party  plaintiff  or  defendant.  If  the  corporation  refuses 
to  bring  such  suit  upon  request,  its  bond-holder  or  credi- 
tor may  do  so,  and  make  such  corporation  a  party  defend- 
ant.* A  railroad  corporation  having  no  residence  in  a 
certain  county  cannot  there  maintain  puits  against  resi- 
dents of  other  counties.4 

§  387.  Other  Acts. — A  corporation,  unless  restricted 
by  its  charter,  or  prevented  by  the  operation  of  some 
bankrupt  or  insolvent  law,  may  make  an  assignment  of 
its  effects,  entire  or  partial,  if  made  bona  fide  for  the  pay- 
ment of  its  debts,  the  same  as  any  natural  person  may 
do.*  It  may  become  a  joint  owner  of  a  ferry.6  It  has,  as 
incidental  to  its  common-law  power  to  make  contracts, 
a  right  to  make  an  agreement  with  an  agent  to  compen- 
sate him  for  obtaining  subscriptions  to  the  stock.7  A 
company  incorporated  to  make  spermaceti  candles  may 
purchase  state  bonds,  and  engage  to  pay  for  them  at  a 
future  day.8  A  statute  authorizing  a  city  to  subscribe  its 
bonds  for  certain  railroad  stock  authorizes  that  railroad 
to  receive  the  subscription.9  A  railroad  corporation,  au- 
thorized to  buy  land  for  the  purpose  of  procuring  stone 
and  other  material  necessary  for  the  construction  of  the 

1Matterof  LatyBryan  Mining  Co.,  401;  20  Am.  Dec.  49;   Hopkins  «. 

2  Abb.  527.  Gallatin  Turnpike  Co.,  4  Humph.  403. 

1  Newton  County  Draining  Co.  v.  •  Hackett  t>.  R.  R.  Co.,  12  Or.  124; 

Hofsingcr,  43  Ind.  660.  53  Am.  Rep.  327. 

»  Newby  r.  R.  R.  Co.,  Deady,  609.  T  Cincinnati  etc.  R.  R.  Co.  «.  dark- 

4  Connecticut   etc.    R.    R.  Co.    *  son,  7  Ind.  595. 

Cooper,  30  Vt  476;  73  Am.  Dec  319.  •  Indiana  «.  Woram,  6  Hill,  33. 

'Ringo  *  Real   Estate  Bank,  13  'Clark  v.  Janesville,  10  Wis.  136} 

Ark.  663;  Pope  r.  Brandon,  2  Stew.  Baafanell «.  Beloit,  10  Wis.  196. 
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road,  has  power  to  buy  land  for  the  purpose  of  getting 
cross-ties  and  fire-wood.1  A  corporation  may  make  a 
valid  bond  in  a  judicial  proceeding  as  an  appeal  bond, 
reciting  that  S.,  "as  superintendent  of"  a  certain  "rail- 
road company,"  and  the  other  persons  whose  names  were 
signed  thereto,  "  are  held  and  firmly  bound,"  etc.2 

A  corporation  has  not  the  legal  capacity  to  take  an  oath.8 
It  has  no  authority  to  change  its  domicile  to  another 
state  because  of  authority  granted  to  it  to  own  and 
manage  property  in  that  state.4  It  has  power  to  waive 
its  legal  rights,  and  is  bound  by  estoppels  in  pais  like 
natural  persons.5  Corporate  acts  performed  by  the  body 
of  the  corporation  sitting  out  of  the  state  creating  it  are 
void.8  A  corporation  may  prefer  one  creditor  to  another, 
even  though  he  is  a  stockholder.7  A  railroad  has  no 
power  to  guarantee  payment  of  dividends  to  the  sub- 
scribers of  stock  in  an  elevator  company.8  A  corpora- 
tion cannot  take  out  letters  of  administration.9 

§  388.  Power  of  Expulsion  of  Members. — The  power 
of  expulsion  of  members  is  an  incident  of  every  corpora- 
tion, being  considered  in  proper  cases  a  power  necessary 
to  their  proper  government.10  But  under  a  power  to  admit 
members,  the  directors  of  a  corporation  cannot  disfran- 

1  Mallett  v.  Simpson,  94  N.  0.  37;  corporation  cannot  do:  Deringer  v. 
65  Am.  Rep.  595.  Deringer,  5  Houst.  416;    1  Am.  St. 

*  Collins  v.  Hammock,  59  Ala.  448.    Rep.  150. 

8  Alabama  etc.  R.  R.  Co.  v.  Oaks,  37  »  Pilcher  v.  Board  of  Trade,  121  111. 

Ala.  694.  412;  Smith  v.  Smith,  3  Desau.  557; 

4  Aspinwall  v.  R.  R.  Co.,  20  Ind.  King  v.  Richardson,  1  Burr.  517;  2 

492;  83  Am.  Dec.  329.  Kent's  Com.  297;  Gregg  v.  Massachu- 

*  Hale  v.  Ins.  Co.,  32  N.  H.  295;  -64  setts  Soc.,  Ill  Mass.  185;  15  Am. 
Am.  Dec.  370.  Rep.  24;  Society  v.  Com.,  52  Pa.  St. 

•  Aspinwall  v.  R.  R.  Co.,  20 Ind.  492;  125;  91  Am.  Dec.  139.  An  injunction 
83  Am.  Dec.  329.  indefinitely  suspending  an  officer  of  a 

7  Warfield  v.  Canning  Co.,  72  Iowa,  corporation  is  an  indirect  mode  of 
663;  2  Am.  St.  Rep.  263;  Foster  v.  effecting  his  removal,  and  a  court  of 
Mullanphy  Co.,  92  Mo.  79.  equity  has  no  power  to  grant  it.     The 

8  Elevator  Co.  v.  R.  R.  Co.,  85  Term,  power  of  a  motion  belongs  to  the  corpo- 
703;  4  Am.  St.  Rep.  798.  ration:  Griffin  v.  St.  Louis  Vine  etc. 

•  But  it  may  act  as  administrator  Assoc  f  4  Mo.  App.  596.  The  right  to 
whore  administrator  is  not  required  remove  a  member  for  improper  con- 
to  take  oath  or  do  any  act  which  a  duct  is  incident  to  every  corporation.. 
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*":,.^  zitfZLr^Ere-1  T"he  power  of  expulsion  belongs  only  to 
n*f  *:••  .re -7  u  1*^5*,  unless  the  charter  or  some  by-law 
5..hl-l~£  :cl  n  transfe*  ihi*  power  to  a  select  few.1  Btrt 
_i_5  tov-«t  1-iz.r.  :g  t*  exercised  in  the  case  of  companies 
r^:?.T  ?-£  ::r  jnri, — the  member  cannot  be  deprived  of 
i_=  T»f."rT".L**r  rzLi^rest  without  his  consent.*    But  if  the 


il^r^r  "i-rii-f^s  ti&t  sL&res  may  be  forfeited  for  non- 
iii~n*z  «  ili*  nay  be  dine.*  Where  the  charter  does  not 
sge!-_7  iiLj  iiriirct  grocuds  for  removal,  the  corporation 
ins  az.  izLjlir-I  prwer  to  expel,  where  the  member  has 
I'f-f-r  rnil~  :f  a  criiae  iridiciable  by  the  laws  of  the  land,* 
m  i  zzfir~  ms.  et  i  wbcre  he  has  been  guilty  of  an  offense 
1^:1 .  t,^  il-f  riTTCTaiirn  itself.*  A  member  of  a  corpora- 
^•ri,  l  "ij-Ilv  :-f  wii^h  provides  for  the  expulsion  of  a 
:n?£rz_*:»tT  -  vl:  frirns  Li*nself  sick  without  being  so,  or 
VL-:  r:~"iz."a*s  r:  iz*w  relief  after  his  recovery,"  may  be 
crptlf- 1  ::r  -Lis*-  cfc25es.T  Begulations  of  an  asylum  for 
iL7f-£  sfin?* r.  Viiii  f^rtid  inmates  to  leave  the  premises 
^-.i:r;  j*frr  i^j-r-Ti  frcra  the  governor  or  an  assistant, 
ti £  n;:  jl  c ziii  Sezneanor  at  the  table,  on  pain  of  expul- 
5lt*i-  i^?  r^isr-rjirf  regulations,  and  an  expulsion  for  a 
"ic-nci  re  ti^n  is  iiwfcL*    "Vilifying "  a  fellow-member 


of  ymfc   Swt3hb»  laet*  1  luiiHmiie  Soc^  15  La.  Am.  73; 

"V";—-.  «*       X*  j^.tl  r*Ar.  ~22t  rpa  and  Ames  an.  Corporations,  , 

-  *.&*^r    «r     *':  jut*-mrak    ■ttmJ  Hope  e.  IateraarioMl  Ffntnrtil  80c, 

jc*^      -  r^j.  ^     *  W.3.  C  US76)  257. 

.  r«  ..  ..   ,    K-srL  ff-  Yr^at.  »EL  *Com  r.  St.  Patrick's  80c.,  2Bmn. 

":*4    ..-  •:  «    -.—-.  *  Sn-ves.  571:  US:  4  Am.  Dec.  453;  People  9.  lied. 

5  --=*  *  r:— i^-A-fc  «7mK  5*  P*.  Sl  Socl,  24  Barb.  570;  32  K.  Y.    187; 

Fmet   c  darks,    13  Wend.  476; 

7  -^  *  ^.i^a-^rim  C!a&  5fr  Pa.  P«^«e  «.  FSre  Underwriters,  7  Him, 

^    »  *    >-.-.--  •  ^jmmuL^flLTA.  5£  S!±>;  Society  «.  Com.,  52  Pa*  St  125; 

*v  S.    :c-.   ••    .*.».   Iwi  -3K  Laoem  *1  Am.  Dee.  139. 

%     ?  ~— >.  £   «-*«■<<;   5T.    B.intiBana  *  Cam.  r.  St  Patrick's  80c,  2  Bmn. 

%    3      t .  •   1.  ^  ?  3U.  i?.   T^t.'ht  t_  44S;  4  Am.  Dee.  453;  People  v.  Fbe 

\       _•..-    ,•..    >.;    i^  Jlli    Sfc  UaSenrriten,  7  Han,  248;   Pfcge  r. 

1  -^   *     fc-:.i  .-.    I^-i^  2  Bait  Board  <rf  Trade,  45  HL  112;  People  «. 

**.    >?..v.    %    r-.-t:    i  7*r.  »"*  X.  Y.  Com.  AaaX  18  Abb.  Pr.  271. 

«.vw    '» »     'V   r*^h.«*  «  X:-r»f  i^^er  "  Sot  lor  VttitiHnn  of  toe  Sick  e. 

X.                    :.*«  s^  £%   f  Am  Ii«u  Camuuaieemltb,  52  Pa.   St   125;  91 

^^:    »"•».  ,^t  *    r  ^.v^   J  ***ris>  4a:  Am.  Dee.  139. 

S.  vt»     ..   >t    *.  ^t-rttr-r?:  Lxn<eai  •Peopie  «.  Sailor's  Song  Harbor,  5 

xX  f  * :^  I*:.  X   5^  l*k  ittaat  *  Aim  Pt,  X.  a,  lit. 
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is  not  a  good  ground  of  expulsion.1  Charges  that  the 
member  of  "  a  society  for  mutual  support  and  assistance" 
"  assisted,  as  president  of  the  society,  in  defrauding  the 
society  out  of  the  sum  of  fifty  cents,"  and  "  of  defaming 
and  injuring  the  same  in  public  taverns/1  are  not  suffi- 
cient cause  of  disfranchisement.* 

But  a  member  can  in.no  case  be  expelled  without  no- 
tice of  the  intention  and  the  reason  for  such  act,  and  an 
opportunity  to  be  heard  in  his  defense.*  A  reasonable 
time  must  be  given  in  which  to  answer  the  charges  and 
produce  the  testimony;  and  he  is  also  entitled  to  be  repre- 
sented by  counsel,  to  cross-examine  the  witnesses,  and  to 
except  to  the  proofs  against  him.4  But  when  a  member 
has  been  convicted  by  a  jury  of  an  infamous  crime,  a 
vote  of  expulsion  would  be  legal  without  any  notice  or 
preferment  of  charges,  however  necessary  those  cere- 
monies might  be  when  the  offense  concerned  the  corpo- 
rate interests.* 

Illustrations. — A  private  corporation  or  club  owning  prop- 
erty, and  at  liberty  to  accumulate  more,  expelled  one  of  its 
members  for  quarreling  with  and  striking  another  member 
within  the  walls  of  the  club-house.  Held,  that  the  club  had  no 
authority  for  such  expulsion,  in  the  absence  of  any  provision 
therefor  in  the  charter:  Evans  v.  Philadelphia  Club,  50  Pa.  St. 
107.  The  articles  of  a  corporation  authorized  the  expulsion  of 
a  member  for  scandalous  or  improper  proceedings,  which  might 

1  Com.  v.  St.  Patrick's  Soc.,  2  Binn.  Delacy  v.  Neuse  Riv.  Co.,  1  Hawks, 

448;  4  Am.  Dec.  453.  274;  9  Am.  Dec.   636;  South  Plank 

1  Commonwealth  v.  German  Soc.,  15  Road  Co.  v.  Hixon,  5  Ind.  165;  Leech 

Pa.  St.  251.  v.  Harris,   2  Brews*.   571;  White  v. 

8  Black  and  Wtyte  Smiths'  Soc  v.  Brownell,  2  Daly,  329;  Sibley  v.  Car- 

Vandyke,  2  Whart.  309;  30  Am.  Dec  teret  Club,  40  N.  J.  L.  295;  State  v. 

263;  Green  v.  Afr.  Meth.  Epis.  Soc,  Chamber  of  Commerce,  47  Wis.  6«0; 

1  Serg.  ft  R.  254;  Com.  v.  Penn.  Ben.  contra:  Manning  v.  San  Antonio  Club, 

Inst,  2  Serg.  ft  R.  141;  Com.  v.  Guar-  63  Tex.  166;  51  Am.  Rep.  639. 
dians,  6  Serg.  ft  R.  469;  Com.  v.  Pike        *  State  t>.  Bryoe,  7  Ohio,  414;  Rez 

Ben.  Soc,  8  Watts  ft  S.  247;  Wash-  v.  Richardson,  1  Burr.  540;  Rez  v. 

ington  Soc.  v.  Bacher,  20  Pa.  St  425;  Liverpool,  2  Burr.  734;  Murdock  v. 

Fuller  r.  Plainfield  Acad.,  6  Conn.  52g;  Academy/  12    Piok.     244;    Rex    v. 

Barrows  v.  Med.  Soc,  12  Cush.  402;  Chalke,    1  Ld.   Raym.   226;    Rex  v. 

People  n.  St  Franciscus  Ben.  Soc,  24  Derby,  Cas.  temp.  Hardw.  154. 
How.  Pr.  216;  People  v.  N.  Y.  Com.        °  Angell  and  Ames  on  Corporations, 

Ass'n,   16  Abb.   Pr.   271;    People  v.  246. 
Sailor's  Snug  Harbor,  54  Barb.  532; 
Vol.  L— 42 
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injure  the  reputation  of  the  society.  Held,  to  be  a  good  cause 
of  expulsion,  that  a  member  claiming  relief  from  the  society 
had  altered  the  amount  of  a  physician's  bill  from  four  dollars 
to  forty  dollars,  and  had  presented  the  bill  to  the  president  as 
the  basis  of  his  claim:  Commonwealth  v.  Philanthropic  Soc.,  5 
Binn.  436.  The  charter  of  an  incorporated  company  stated  that 
the  company  was  formed,  among  other  things,  "to  inculcate 
just  and  equitable  principles  in  trade."  Held,  that  they  might 
expel  a  member  tor  obtaining  goods  under  false  pretenses, 
though  the  offense  was  not  committed  within  the  local  juris- 
diction of  the  corporation,  nor  against  a  member  thereof:  People 
v.  y.  Y.  Commercial  Ass^n,  18  Abb.  Pr.  271.  A  corporation  was 
empowered  by  its  charter  to  expel  members  in  the  manner  to 
be  prescribed  by  its  rules  and  by-laws.  A  by-law  provided  for 
the  expulsion  of  a  member  for  non-fulfillment  of  any  contract, 
whether  written  or  verbal.  Held,  that  the  by-law  was  reason- 
able, and  authorized  the  expulsion  of  a  member  refusing  to  per- 
form a  contract  void  by  the  statute  of  frauds:  Dickenson  v. 
Chamber  of  Commerce  of  Milwaukee,  29  Wis.  45;  9  Am.  Rep. 
544.  A  medical  society  under  power  to  make  by-laws  con- 
tained in  its  charter  adopted  a  law  providing  for  the  expulsion 
of  a  member  who  shall  be  guilty  of  un gentlemanly  conduct 
during  a  session  of  the  society,  or  shall  conduct  himself  out  of 
the  society  in  such  a  manner  as  would  render  him  ineligible  to 
membership.  Held,  valid;  but  the  society  has  not  an  uncon- 
trollable discretion  in  its  construction  and  enforcement:  State 
v.  Georgia  Med.  Soc.,  38  Ga.  608;  95  Am.  Dec.  408. 

§  389.  Remedies  for  Wrongful  Expulsion — Restora- 
tion.— When  a  member  of  a  corporation  is  illegally  re- 
moved, he  may  be  restored  by  application  to  the  court 
The  remedy  is  by  Tnandamus.1  Equity  will  not  enjoin  a 
private  corporation  from  expelling  a  member  for  violating 
the  by-laws;  his  remedy,  if  any,  is  at  law.4    A  person 


1  Borrows  r.  Matt.   Med.  Socy  12  Mich.  86;  State  v.  Chamber  of  Com., 

Cosh  4i>2;  Crocker  v.  Old  South  Soc,  20  Wis.  68;  Society  v.  Com.,  52  Fa.  Si. 

106   Mass.  439;  Sleeper  r.   Franklin  125;  91  Am.  Dec  139;  Com.  v.  Soc,  S 

Lyceum.  7  R.  L  523;  People  *.  St  Binn.  441;  Franklin  Ben.  Soc  r.  Com., 

Krar.ei^cua  Soc,   24    How.   Pr.   216;  10  Pa,  St.  357;  Com.  v.  German  Soc, 

Poorle   r.  Med.   Soc,   24  Barb.  670;  15  Pa.  St  251;  Evans  v.  Phila.  dub, 

Pcw.br.  St  Stephen  s  Church,  6  Lans.  50  Pa.  St   107;    Cook  v.  College  of 

i;*;  People  r.  Ben.  Soc,  3  Hun,  361;  Physicians,  9  Bush,  541;   Black  and 

IVUcvr.  N>use  Riv.  Co.,  1  Hawks,  White    Smiths'   Soc.  r.  Vandyke,  2 

*>~4-  9  Am.  Dec,  636;  State  v.  Georgia  Whart  309;  30  Am.  Bee  263;  SiWey 

Mod.  Soc.  38  Ga.  608;  95  Am.  Dec  v.  Carteret  Club,  40  N.  J.  L.  295k 

408-  State  n  Lu&itanian  Soc,  15  La.  *  Sturges  v.  Chicago  Board  of  Trad* 

Abb.  73;  People  *  Mich.  Aid  Soc,  22  86  HL  441. 
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having  been  suspended  as  a  member  of  the  stock  exchange, 
on  his  confession  of  insolvency,  cannot  be  reinstated,  or 
maintain  any  claim  against  the  association,  except  in 
accordance  with  its  rules;  and  where  they  provide  an 
ample  remedy,  equity  will  not  relieve.1  One  who  for  nine- 
teen years  has  acquiesced  in  his  expulsion  from  the  mem- 
bership of  a  corporation  for  non-payment  of  corporate 
dues  will  not  be  reinstated  by  the  court.* 

g  390.  May  do  Business  in  Foreign  State. — In  the 
absence  of  any  limitation  in  its  charter,  a  corporation 
may  do  business  outside  the  state  which  chartered  it;3 
provided,  of  course,  that  it  has  the  consent  of  the  foreign 
state.  But  it  should  have  its  central  office,  or  place  of 
management,  within  the  state  which  gave  it  its  charter.4 
A  corporation  cannot  enact  or  pass  a  by-law,  or  any  rule 
or  resolution  for  its  government,  except  within  the  state 
under  whose  laws  it  is  organized,  and  where  it  has  a  cor- 
porate existence.5 

g  391.  May  Employ  Surplus  of  Money  or  Property  to 
Beet  Advantage. — A  corporation  which  has  a  surplus  of 
money  or  property  is  not  obliged  to  let  it  remain  idle 
because  it  is  unable  to  use  it  for  the  purposes  for  which 
the  company  was  formed.  It  may  employ  such  surplus 
in  the  most  profitable  manner  it  can.6 

1  Moxey  v.  Philadelphia  Stock  Ex-  by  which  an  act  creating  a  corporation 

change,  14  Phila.  185.  for  certain  specific  objects,  or  to  carry 

1  Bostwick  v.  Detroit  Fire  Depart-  on  a  particular  trade  or  business,  is  to 

ment,  49  Mich.  513.  be  strictly  construed  as  prohibitory  of 

9  Bank  of  Augusta  v.  Earle,  13  Pet.  all  other  dealings  or  transactions  not 

558.  coming  within  the  exact  scope  of  those 

4  State  v.  R.  R.  Co.,  45  Wis.  579.  designated.    Undoubtedly,  the  main 

6  Mitchell  v.  Vermont  Copper  Min.  business  of  a  corporation  is  to  be  con- 
Co.,  40  N.  Y.  Sup.  Ct.  406.  fined  to  that  class  of  operations  which 

6  Simpson  v.  Hotel  Co.,  8  H.  L.  Cas.  properly  appertain  to  the  general  pur- 

712;  Forrest  v.  R.  R.  Co.,  30  Bear,  poses  for  which  its  charter  was  granted. 

40.    In  Brown  v.  WinnisimmetCo.,  11  But  it  may  also  enter  into  contracts 

Allen,  326,  a  ferry  company  was  held  and  engage  in  transactions  which  are 

to  have  power  to  lease  its  surplus  incidental    or  auxiliary  to  its   main 

boats  to  other  parties.     "  We  know  of  business,  or  which  may  become  neces- 

no  rale,"  said  the  court,  "or  principle,  sary,  expedient,  or  profitable  in  the 
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|392.  Hay  liter  its  Busmen  to  Suit  Changes  of  Time 
m  CLrcustneeib — "It  is  implied  in  the  formation  of 
*t~tj  c:  rr-:- ration  that  it  shall  adapt  itself  to  changes  of 
rine  &~  i  circumstances,  and  that  it  may  avail  itself  of  any 
LtT  ij  z  livnces  or  inventions  which  are  deemed  necessary 
cr  convenient  to  a  successful  prosecution  of  its  business. 
....  This  is  no  departure  from  the  original  agreement 
cf  ;le  c:  rporators,  although  the  latter  could  not  possibly 
Live  o.  mem  plated  the  alterations  which  time  and  events 
Live  IrruzLt  about."1  Thus  it  has  been  held  that  a  cor- 
jvri:; :n.  chartered  to  purchase  lands  and  create  water 
p:-rer  by  the  erection  of  dams,  might,  after  changes  in 
the  or  zmrry  had  made  water  privileges  of  little  account, 
the  grade  of  its  lands,  and  then  sell  them;2  that  a 


t  of  the  piupeily  ■**>    We  can  see  do  substantial  differ- 

wr  •-•i  ::  a*  *-:r?:e--Bed  to  held  under  enoe  between  transactions  of  this  char- 

tae  &rs  :r  wt^ri  it  ra  created.     For  acter  and  that  which  the  defendants 

tTfr-- V*  rt  n\ci5  peri^ps  be  held  entered  into  when  they  made  the  can- 

»\.lt  i  .  ;rjv«-*^7a  estaihifeed  for  the  tracts  with  the  plaintiffs." 

Huroje  cc  sat^zLi utcring  cotton  and  1  Morawets   on   Corporations,   sec. 

w.vtS3,  d.ca  ctcl  I  not  properly  inrest  192. 

*_  :is  etr  :ai  u  *=~>±  powers  and  priv-  *  Dnpee  r.  Boston  Water  Power  Co*, 

!>.£•?*>  a£i  eexase  exciusrely  in  the  114  Mass.  37,  the  court  saying:  "It 

y^.yat  or  i&udiz  them  to  others  to  is  contended  that  a  sale  of  the  lands  of 

>*  ^j»iu  f  :c  =»n:£:Artiiricz  purposes,  the  corporation  in  the  mode  proposed 

cr  tiu  n  cccli  not  law&ly  confine  would  be  a  breach  of  trust.    This  de- 

;s*  ocerazxos  to  tie  i^'x'-nj*  ot  steam-  pends  upon  the  question  whether  a 

cs^-j*  iz.i  rsftcrjaes  for  sale.     But  sale  on  such  terms  is  by  reasonable 

»r\c*  .veil  dxU  th&t  it  would  be  implication  within  the  chartered  pow- 

^-_:_v  ^  .-:,;  jocc^ci  its  powers  to  allow  era  of  such  a  corporation.     It  is  not 

aa.c^r  pfrscfi  or  corporation,  for  a  enough  that  the  proposed  action  may 

rr-kscca .  1*  ^jcrj^asaticau  to  draw  sur-  be  shown  to  be  prejudicial  to  the  gen- 

*vr*  w^r^r  troa  its  null-pond,  or  to  eral  corporate  interests,  if  it  is  not 


« ~-     v  \z*s  rorson  oc  its  steam  power  illegal,  and  if  it  equally  affects  all  the 

wl^iwassot  w^uaed  for  its  ovn  use.  corporators.    Begird  must  be  had  to 

£c  &  sOLre^v-ttA  cvxspany  or  a  street-  the  peculiar  situation  of  the  property. 

rs-.'w-Av'ctr^catxi  would  exceed  its  The  increase  of  population  since  the 

corror^  jvVers  u  it  engaged  exten-  original  act  of  incorporation  has  given 

t£\\  .r  m  lie  tri=5T*T5»t>on  of  passen-  greatly  increased  value  to  the  lands 

£*^~'k>£  s&fr.'^idise  on  land  or  sea  acquired  by  the  company.     The  busi- 

vr  ■j—j,:^    Szt  it  would    be  acting  ness  of  the  company  can  no  longer  be 

^.■:>  «  Vvjs  the  ksussof  its  capa-  profitably  confined   to  the    develop- 

c::j  ::"::  siocli  coasxxi^Yletahorse,  ment  and  use  of  its  water  privileges. 

%v  \  *o*^a.  or  a  cat.  not  required  for  It  has,  by  contract  with  the  common- 

m  or:  :rr»odiA»  ivsrpwm.  to  another  wealth,  the  city,  and  other  owners  of 

rvr*vt"or  e*'«*«tt:oa.  or  should  enter  land,  extinguished  its  water  power, 

i.x:o  *  cve«rt  for  the  employment  of  and  now  owns  instead  thereof  exten- 

ir*  vor^tf  ir.  Another  occupation  during  sive  and  valuable  tracts  of  land,  over 

a  ivctxooi  tie  tost,  when  the  business  which  it  had  originally  only  the  right 

wtWw\xxwr«t^  did  not  require  their  to  flow.    This  change  in  its  business 
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• 
canal  company  may  widen  and  deepen  its  canal  to  meet 

the  requirement's  of  greater  traffic;1  that  a  manufacturing 
company  may  buy  new  machinery  and  patents;2  that 
a  land  improvement  company  may  build  a  saw-mill  and 
a  hotel; 8  that  a  manufacturing  company  may  open  a  shop 
to  supply  its  employees  with  necessaries;4  that  a  railroad 
company  may  agree  to  carry  beyond  its  line.*  A  com- 
pany incorporated  "for  the  purpose  of  manufacturing  and 
selling  glass"  may  purchase  glassware  to  supply  their 
customers,  while  repairing  their  works.6 

§393.  Power  to  Issue  Preferred  Stock. — Preferred 
shares  are  those  the  owners  of  which  are  entitled  to 
profits  to  a  certain  extent  in  preference  to  other  share- 
holders. The  holders  of  such  shares  are  not  creditors  of, 
but  stockholders  in,  the  company.  They  differ  from  other 
share-holders  only  in  being  entitled,  as  against  them, 
to  payment  of  dividends  in  priority  to  them.  Preferred, 
preference,  preferential,  or  guaranteed  shares,  as  they  are 
indifferently  called,7  are  usually  issued  by  companies  who 
have  expended  their  original  capital  for  the  purpose  of 
obtaining  further  capital,  and  therefore  where  the  author- 
ity to  issue  preference  stock  is  given,  it  is  necessary  that 
it  shall  be  employed  for  that  purpose  alone,  and  the  corn- 
has  made  it  necessary  to  fill  in  and  receive  it  in  pledge  or  in  payment  in 
improve  the  land,  that  it  might  be  the  lawful  exercise  of  its  corporate 
made  available  as  assets  of  the  com-  powers:  Lelandv.  Hay  den,  102  Mass. 
pany,  and  thia.necesaity  has  been  rec-  542;  American  Railway-Frog  Co.  v. 
ognized  by  a  resolve  of  the  legislature  Haven,  101  Mass.  398;  3  Am.  Rep. 
authorizing  an  increase  of  capital  for  377;  Nesmith  v.  Washington  Bank,  6 
that  purpose:  Res.  1866,  c.  76.  There  is  Pick.  324,  329;  Coleman  v.  Columbia 
nothing  in  the  general  laws  of  the  com-  Oil  Co.,  51  Pa.  St.  74;  City  Bank  of 
mon wealth,  or  in  the  company's  char-  Columbus  v.  Bruce,  17  N.  Y.  507;  Ex 
ter,  which  forbids  the  sale  proposed,  parte  Holmes,  5  Cow.  426." 
The  power  to  purchase  and  hold  implies  *  Selden  v,  Delaware  Canal  Co.,  29 
the  power  to  Bell,  and  to  sell  upon  such    N.  Y.  634. 

terms  as  to  secure  the  highest  price.        s  In  re  British  etc  Cork  Co.,  L.  R. 
The  whole  capital  is  now  represented    1  Eg.  231. 

by  these  lands  from  the  sale,  and  not        '  Watt's  Appeal,  78  Pa.  St.  370. 
from  the  income  or  use,  of  which  the        *  Dauchy  v.  Brown,  24  Vt.  197.  _ 
share-holders  must  derive  their  return.        *  See  post,  title  Bailments;  Carriers. 
In  the  absence  of  legislative  provision       *  Lyndeborough  Glass  Co.  v.  Mass. 
to  the  contrary,  a  corporation  may    Glass  Co.,  HI  Mass.  315. 
hold  and  sell  its  own  stock,  and  may       7  Henry  v.  R.  R.  Co.,  4  Kay  &  J.  1. 
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pany  cannot,  for  example,  pay  dividends  with  such  stock.1 
The  issue  of  preferred  stock  cannot  be  justified  except  for 
the  purpose  of  strengthening  the  company's  standing  or 
enlarging  its  business.  The  corporation  has  reached  a 
crisis  in  its  affairs;  the  stockholders  are  unable  or  un- 
willing to  sink  more  money  in  the  enterprise,  but  yet  are 
ready  to  give  to  those  who  will  do  so  a  preference  in  any 
profits  which  the  increased  means  may  enable  the  concern 
to  make.  These  considerations  render  the  transaction 
fair  and  equitable.8  A  distinction  is  made  by  the  courts 
between  dividends  or  interest  upon  preferred  stock,  and 
upon  common  stock,  and  it  is  this:  that  as  to  the  latter, 
their  declaration  is  discretionary  with  the  directors;  while 
as  to  the  former,  the  question  of  ability  to  pay  will  be  de- 
cided by  the  court,  and  the  decision  of  the  directors  is  not 
conclusive.*  Equity  will  compel  directors  of  a  corporation 
to  declare  dividends  in  favor  of  holders  of  preferred  stock 
who  are  shown  to  be  entitled  thereto.4  Preferred  stock 
cannot  be  issued  without  express  or  implied  authority  in 
the  charter,  unless  with  the  assent  of  all  the  stockholders. 
The  effect  of  it  would  of  course  be  to  impair  the  contract  of 
the  original  stockholders,  which  could  not  be  done  against 
their  wishes.*    A  power  to  borrow  money  does  not  give 

1  Hoole  v.  R.  R.  Co.,  L.  R.  3  Cb.  thousand  pounds,  to  be  divided  into 

App.  262.  twelve  thousand  shares,  of  ten  pound* 

a  Lockhardt   v.    Van    Alstyne,    31  each.    In  the  articles  of  association, 

Mich.  76;  18  Am.  Rep.  156.  there  are  provisions  in  regard  to  the 

8  Barnard  v.  R.  R.  Co.,  7  Allen,  512;  payment  of  the  dividends,  that  they 

Bryant  v.  Ohio  College,    1   Cin.   67;  shall  not  be  paid  out  of  capital,  and 

Dickinson  v.  R.  R.  Co.,  7  W.  Va.  390;  that  when  dividends  are  paid  to  the 

King  v.  R.  R.  Co.,  9  Rep.  431;  Fur-  share-holders  they  are  to  be  in  proper- 

ness  v.  R.  R.  Co.,  25  Beav.  614;  Chase  tion  to  the  shares  which  they  hold. 


v.  Vanderbilt,  37  N\  Y.  334.  So  that  when  any  person  takes  a  num- 

bhis  company 
1  Am.  St.  Rep.  331.  tract  is  entered  into  between  him  and 


*  Hazel  tine  v.  R.  R.  Co.,  79  Me.  41*1;    ber  of  shares  in  this  company  a  con- 


6  Kent  v.  Quicksilver  Mining  Co.,  the  general  body  of  share-holders,  to 

78  N.  Y.  159.     In  Hutton  v.  Scarbor-  the  effect  that  all    those  who  have 

ough  Cliff  Hotel  Co.,  2  Drew,  ft  S.  taken  or  shall  take  any  of  the  twelve 

514,  4  De  Gex,  J.  &  S.  672,  the  court  thousand  shares  shall  have  a  ratable 

said:  "  I  think  it  is  clear  that  this  is  dividend,  whenever  there  is  a  divi- 

a  case  for  an  injunction.    There  is  dend,  in  proportion  to  their  respective 

a  memorandum  of  association  which  shares.     This  is  the  contract  between 

prescribes  that  the  capital  of  the  com-  the  parties.     The  question  then  really 

pany  shall  be  one  hundred  and  twenty  comes  to  this:  Can  the  majority  of  the 
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authority  to  issue  preferred  stock.1  But  where  such  stock 
was  secured  by  bond  and  mortgage,  the  holders  being 
expressly  prohibited  by  statute  from  being  members  of 
the  corporation,2  where  the  preferred  stock  was  surren- 
dered, and  a  bond  and  mortgage  taken  in  its  stead,  the 
preferential  share-holders  thereafter  not  being  entered  as 
members  of  the  corporation,*  where  there  was  a  provision 
for  the  redemption  of  the  stock,4  and  where  there  was  a  con- 
dition for  payment  of  interest  until  the  company  should 
go  into  operation,6 —  in  all  these  cases  the  proceedings 
were  adjudged  not  ultra  vires,  being  looked  upon  as 
in  the  nature  of  loans. 

But  where  the  charter  authorizes  the  issue  of  preferred 
stock,  no  question  as  to  the  power  to  issue  it  can  be 
raised  by  a  dissenting  stockholder.6  And  where  its  is- 
sue is  agreed  to  by  all  the  stockholders,  it  is,  of  course, 
legal.7  The  legislative  authority  may  be  given  subse- 
quent to  the  organization  of  the  corporation.8  The  issue 
of  preferred  stock  may  be  acquiesced  in,  so  as  to  bar  the 
other  stockholders  from  objecting,  from  their  recognizing 

share-holders,  in  order  to  induoe  per-  that  the  directors  have  no  right  to 

sons  to  take  some  of    these  twelve  commit." 

thousand  shares,  which  are  not  yet  l  Kent  v.  Quicksilver  Mining  Co., 
issued,  authorize  the  directors  to  make  78  K.  Y.  159. 
an  arrangement  for  giving  to  them,  'Burt  v.  Battle,  31  Ohio  St.  116. 
not  that  which  all  the  existing  share-  8  Totten  v.  Tison,  54  Ga.  139. 
holders  contracted  should  he  given,  *  Westchester  etc.  R.  R.  Co.  v.  Jack- 
viz.,  a  dividend  in  proportion  to  their  son,  77  Pa.  St.  321. 
shares,  but  a  preferential  dividend,  so  6  Richardson  v.  R.  R.  Co.,  44  Vt. 
that  every  one  who  has  contracted  613. 

that   he  shall    have  a  proportionate  6  Matthews  v.  R.  R.  Co.,  48  L.  J. 

dividend  with  all  those  who  take  any  J.  Ch.  375;  Henry  v.  R.  R.  Co.,  1  Be 

of  the  twelve  thousand  shares  will  no  Gex  &  J.  606;  Taft  v.  B,  R.  Co.,  8  R. 

longer  have  a  proportionate  dividend,  I.  310;  5  Am.  Rep.  575;  St.  John  v.  R. 

but  his  dividend  will  not  be  paid  at  R.  Co.,  10  Blatchf.  271;  22  Wall.  136; 

all  or  at  least  suspended,  untu  other  Davis  v.  Proprietors,  8  Met.  321;  In 

persons  who  shall  have  been  induced  re  Anglo- Danubian  Steam  Nav.  Co., 

to  take  some  of  these  twelve  thousand  L.  R.  20  Eq.  339. 

shares  shall  have  been  paid  their  divi-  7  Prouty    v.   R.    R.    Co.,    1    Hun, 

dend  in  full?    That  is  a  clear  breach  655. 

and  violation  of  the  contract  which  8  Rutland  etc.  R.  R.  Co.  v.  Thrall, 

the  parties  entered  into.     It  is  not  35  Vt.  536;  City  of  Covington  v.  Cov- 

necessary  that  there  should  be  a  case  ington  etc.  Bridge  Co.,  10  Bush,  69; 

of  fraud  in  the  moral  sense  of  the  Midland  R.  R.  Co.  v.  Gordon,  16  Mees. 

term.    It  is  a  breach  of  contract,  and  &  W.  804. 
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it  at  corporate  meetings;1  and  especially  where  it  has 
passed  into  the  hands  of  innocent  holders.2 

§  394.  Rights  of  Preferred  Stockholders. — Interest  or 
dividends  to  preferred  stockholders  can  be  paid  only  out 
of  the  profits  actually  earned.*  Therefore,  an  express 
guaranty  to  pay  a  certain  dividend  on  preferred  stock  en- 
titles the  holders  only  to  such  dividends  when  there  are 
profits  out  of  which  they  can  be  paid.4  But  arrears  in 
one  year  may  be  made  up,  it  seems,  from  profits  earned  in 
subsequent  years.5  In  declaring  dividends  on  preferred 
stock,  the  arrearages  of  one  year  cannot  be  paid  out  of 
the  earnings  of  a  subsequent  year,  when  the  by-law  of  the 
corporation  upon  the  subject  implies  that  the  entire  net 
earnings  of  each  year  shall  be  paid  out  in  dividends.* 
But  preferred  stockholders  are  entitled  to  dividends  from 
earnings  on  hand  without  first  making  provision  for  the 
payment  of  the  principal  of  the  bonded  debt,  where  the 
corporation  is  in  good  circumstances  and  credit,  and 
could  doubtless  provide  for  an  extension  of  the  time  for 
paying  such  debt,  or  make  payment  by  the  issue  of  other 
bonds.7  Preferred  stockholders  have  no  control  over  the 
corporation  which  is  not  enjoyed  by  common  stockholders; 
the  difference  between  them  is  simply  this:  that  the  one 
class  is  to  be  first  paid  out  of  a  certain  fund,  to  the  exclu- 
sion of  the  other,  if  that  fund  be  inadequate  to  pay  both. 

1  Lockhart  v.  Van  Alstyne,  SI  Mich,  erenoe  to  its  ability  to  pay  them  from 
76;  IS  Am.  Rep.  156.                              'earning*,  was  voii 

1  Kent  t>.  Quicksilver  Min.  Co.,  12        *  Lockhart  v.  Van  Alstyne,  31  Mich. 

Hun,  53;  78  N.  Y.  159;  Hovtv.  Quick-  76;  18  Am.  Rep.  156;  Taft  v.  R.  R. 

silver  Min.  Co.,  17  Hun,  169.  Co.,  8  R.  I.  310;  5  Am.  Rep.  575. 

8  McDougall  v.  Jersey  Imperial  Hotel        b  Henry  v.  R.  R.  Co. ,  IDe  Gex  &  J. 

Co.,   2  Hem.   &  M.  528;  Pitts,  etc.  606;  Matthews  v.  R.  R.  Co.,  28  L.  J. 

R.  Co.  v.  Allegheny  Co.,  63  Pa.  St.  Ch.   375;  Lockhart  v.  Van   Alstyne, 

126-    Curran  v.   Arkansas,    15  How.  31  Mich.  76;  18  Am.  Rep.  156;  Taft 

304*  Bates  v.  R.  R.  Co.,  49  Me.  491;  v.  R.  R.  Co.,  8  R.  L  310;  5  Am.  Rep. 

Taft  t>.  R.  R.  Co.,  8  R.  I.  310;  5  Am.  575;   Prouty  *  R.   R.   Co.,  1   Hun, 

Rep.  575.     In  Lockhart  v.  Van  Al-  655. 

styne,  31  Mich.  76,  18  Am.  Rep.  156,        6  Haseltine  v.  R.  R.  Co.,  79  Me.  411; 

it  was  held  that  an  agreement  by  a  1  Am  St.  Rep.  330. 
corporation  to  pay  annual  dividends        7  Hazeltinev.  R.  R.  Co.,  79  Me.  411; 

to  preferred  BtockholdefsHfithout  ref-  1  Am.  St  Rep.  331. 
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The  corporation  is  no  more  a  trustee  for  the  holders  of 
preferred  stock  than  for  the  holders  of  common  stock, 
and  consequently  the  former  have  no  right  to  complain  of 
acts  of  the  directors,  which  simply  make  it  less  likely  that 
the  particular  fund  from  which  they  expect  to  he  paid  will 
prove  sufficient  to  satisfy  their  claims.  Therefore,  the  exe- 
cution of  a  mortgage  upon  the  whole  line  of  a  railroad,  for 
the  purpose  of  raising  funds  for  the  company,  and  subse- 
quent to  the  issuance  by  the  corporation  of  preferred 
stock,  is  not  in  derogation  of  the  rights  of  the  preference 
share-holders,  and  an  injunction  will  not  issue  to  restrain 
the  execution  of  such  mortgage;1  and  so  preferred  stock- 
holders who  are  entitled  to  receive  interest  in  preference 
to  the  payment  of  dividends  on  the  common  stock,  and 
after  payment  of  the  mortgage  interest,  are  not  to  be  con- 
sidered prejudiced  by  the  corporation  issuing  mortgage 
bonds  consolidating  prior  and  subsequent  indebtedness.2 
Owners  of  preferred  railroad  stock  entitled  to  an  annual 
non-accumulating  dividend,  dependent  on  a  declaration 
of  profits  by  a  board  of  directors,  which  has  reported 
more  than  sufficient  net  profits  for  the  payment  of  the 
dividend,  but  which  has  determined  to  use  it  all  for  the 
improvement  of  the  road,  can  compel  payment  to  them- 
selves.3 4Where  an  option  was  given  to  common  stock- 
holders to  become  preferred  ones  by  surrendering  their 
stock  before  a  given  day,  a  stockholder  who  receives  no 
notice  in  time  to  make  the  exchange,  on  account  of  his 
living  abroad,  is  not  entitled  to  relief.4  So  where  an  op- 
tion was  given  to  convert  loan  notes  into  shares  within  a 
given  time,5  and  where  by  the  terms  of  a  railroad  bond 
a  time  was  fixed  within  which  it  might  be  converted  into 
stock  if  the  holder  so  desired,  an  extension  of  the  time  of 
payment  of  the  bond  was  held  not  to  extend  the  time  of 

1  Garrett  v.  May,  19  Md.  177.  ■  Nickals  v.  R.  R.  Co.,  15  Fed.  Rep. 

*  Thompson  v.  R.  R.  Co.,  42  How.  575. 

Fr.  68;   11   Abb.  Pr.  188;  45  N.  Y.  *  Pearson  v.  R.  R.  Co.,  14  Sim.  541. 

468.  5CampbeUt>.R.R.Co.,5Hare,  519. 
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the  right  of  conversion.1  Preferred  stock  was  entitled  to 
preferred  dividends  "  out  of  the  net  earnings  of  the  road, 
....  after  payment  of  mortgage  interest  and  delayed 
coupons  in  full."  Subsequent  to  the  issne  of  this  stock, 
the  company  leased  new  roads,  and  borrowed  money  for 
the  repair  and  equipment  of  the  road,  as  it  had  power  to 
do.  The  rent  of  the  new  road  and  the  interest  on  this 
borrowed  money,  it  was  held  in  the  supreme  court  of  the 
United  States,  had  priority  over  the  preferred  stock* 
Where  the  certificate  of  preferred  stock  provides  that 
after  the  payment  of  the  guaranteed  per  cent  the  pre- 
ferred stockholders  shall  share  in  any  surplus  beyond  a 
certain  per  cent  which  may  be  divided  upon  the  common 
stock,  such  preference  share-holders  are,  after  receiving 
their  guaranteed  per  cent,  to  be  deferred  until  the  com- 
mon share-holders  have  received  their  specified  per  cent, 
and  then  all  stockholders  are  to  be  on  the  same  footing  as 
to  any  remaining  surplus.8 

The  right  of  the  holders  of  preferred  stock  extends  only 
to  a  priority  as  to  dividends;  as  to  assets  or  capital,  they 
stand  in  the  same  position  as  ordinary  share-holders.4 

1  Muhlenberg  v.  R.  R.  Co.,  47  Fa.  profits  than  is  the  proportion  borne  by 

St.  16.  his  share  of  the  capital  to  the  capital 

3  St.  John  v.  R.  R.  Co.,  10  Blatchf.  of  the  others,  whether  on  account  of 
271;  22  Wall.  137.  his  services  (which  is  tile  more  £re- 

1  Bailey  v.  R.  R  Co.,  1  DilL  174;  17  quent  ground  in  cases  of  partnership 

Wall.  90.  tor  giving  the  larger  share),  or  on  ac- 

4  In  re  London  Rubber  Co.,  L.  R  5  count  of  the  services  of  others  formerly 
Eq.  519.  Where  the  power  wasexpresB,  given  to  the  partnership,  which  is 
preference  capital  was  issued  by  an  sometimes  done,  especially  in  the  case 
English  corporation,  and  its  validity  of  a  second  or  third  generation,  that 
sustained:  In  re  Bangor  etc.  Slab  Co.,  privilege  ceases  when  the  partnership 
L.  R.  20  Eq.  59.  So  in  an  American  case,  is  dissolved.  If  you  give  an  annuity 
where  it  was  allowed  by  statute:  Mc-  out  of  profits  to  a  widow  during  the 
Gregor  v.  Home  Ins.  Co.,  33  N.  J.  Eq.  continuance  of  the  partnership,  she 
181.  The  rule  was  clearly  laid  down  having  no  share  of  the  capital,  of 
in  an  English  case,  Griffith  v.  Paget,  course  that  ex  vi  termini  will  come  to 
L.  R  6  Ch.  Div.  511,  in  these  words:  an  end  at  the  dissolution  of  the  part- 
"These  companies  are  commercial  nership.  If  you  give  a  managing  part- 
partnerships,  and  are,  in  the  absence  ner  a  salary,  or  a  burger  share  of  profits 
of  express  provisions,  statutory  or  than  his  proportion  of  the  capital,  of 
otherwise,  subject  to  the  same  consid-  course,  at  the  dissolution,  the  manage- 
erations.  If  in  an  ordinary  commer-  ment  comes  to  an  end  and  his  larger 
cial  partnership  one  or  more  of  the  share  of  profits.  But  in  the  ordinary 
partners  has  a  larger  share  of   the  case,  when  the  profits  are  unequally 
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Illustrations. — A  corporation  authorized  to  issue  preferred 
stock  after  it  had  received  a  certain  6um  for  each  share,  which 
should  be  payable  on  dissolution  in  full  next  after  the  pay- 
ment of  debts,  guaranteed  that  it "  shall  receive  semi-annual 
dividends  of  four  dollars  on  each  share."  Held,  that  the  guar- 
anty was  absolute,  and  independent  of  the  profits  earned: 
Williams  v.  Parker,  136  Mass.  204.  "A  supplement  to  the  char- 
ter of  a  corporation  authorized  issuance  of  preferred  stock, 
and  provided  "that  when  so  issued,  the  holders  thereof,  respect- 
ively, shall  be  entitled  to  receive  dividends  on  the  same,  not  to 
exceed  seven  per  centum  per  annum,  before  any  dividend  shall 
be  set  apart  or  paid  on  the  other  and  ordinary  stock  of  said 
company."  Held,  that  holders  of  preferred  stock  were  entitled 
to  such  dividends,  up  to  seven  per  cent,  as  the  profits  of  a  par- 
ticular year  would  yield,  before  any  dividends  were  paid  to  the 
common  stockholders,  although  the  deficiency  of  profits  in  one 
year  was  not  to  be  made  up  in  another  year;  and  when  a  holder 
of  preferred  stock  failed  to  claim  his  rights  in  certain  years,  a 
subsequent  owner  thereof  could  claim  reimbursement:  Elkins 
v.  fi.  R.  Co.,  36  N.  J.  Eq.  233. 

§  395.     No  Implied  Power  to  Alter  Charter. — The 

charter  of  the  corporation  cannot  be  altered  without  the 
consent  of  the  legislature,1  and  the  consent  of  every  mem- 
ber of  the  corporation.2    A  legislature,  under  an  express 

divided,  that  is,  unequally  as  regards  continuance  of  the  partnership  would 

the  share  of  the  capital,  the  same  rule  have  no  direct  bearing  on  the  division 

Srevails,  and  that  is  quite  indepen-  of  the  capital,  as  distinguished  from 

ent  of  the  circumstance  whether  the  profits  earned  up  to  the  time  of  the 

excess  of  profits  is  given  for  services,  dissolution,   after  the   dissolution  of 

or  given  to  a  sleeping  partner  for  the  the  company." 

use  of  his  name  or  otherwise.     When        l  Morawetz    on   Corporations,  sec. 

the  partnership  comes  to  an  end,  the  196. 

right  to  the  share  of  the  profits  comes        *  Morawetz    on    Corporations,   sec. 

to  an  end  also;  and  you  distribute  the  196;  Union  Looks  Co.   v.   Towne,  1 

assets,  after  providing  for  the  profits  N.  H.  44;  8  Am.  Dec   33;  Com.  v. 

earned  up  to  the  time  of  the  dissolu-  Cullen,  13  Pa.  St.  133;  53  Am.  Dec. 

tion  in  proportion  to  the    partners'  450;  Brown  v.  Fairmount  Mining  Co., 

shares    of    the    partnership    capital.  10  Phila.  32;  contra  in  New  York  and 

That  is  the  general  rule  of  law  in  a  Massachusetts;  See  Morawetz  on  Cor- 

commercial    partnership.     Therefore,  porations,  sec.  202.     In  Zabriskie  v. 

you  would  distribute  the  assets  simply  R.  R.  Co.,  18  N.  J.  Eq.  191,  90  Am. 

in  proportion  to  the  capital.     This  is  Dec.   627,  the  court  say:    "The  de- 

a  commercial  partnership  subject  to  cisions  in  the  cases  of  Banet  v.   R. 

certain  statutory  provisions.     There-  R.    Co.,  13   HI.    504,  Pacific   R.   R. 

fore,  if  there  were  no  provision  to  be  v.  Renshaw,  18  Mo.  210,  and  Pacific 

found  anywhere,  you  would  distribute  R.  R.  v.  Hughes,  22  Mo.  291,  64  Am. 

the  assets  in  proportion  to  the  capital,  Dec.  265,  hold  that  the  majority  of 

and   the  mere  arrangement    for  the  the  stockholders,  by  authority  of  the 

division  of  profits  inter  sc  during  the  legislature,  may  make  a  change,  pro* 
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reservation  of  power  to  "repeal,  alter,  or  modify'*  the 
charter  of  a  private  corporation,  cannot  modify  it  without 
the  consent  of  the  corporation.  But  if  the  corporation 
refuses  to  accept  a  statutory  modification,  it  must  cease  to 
transact  business  in  a  corporate  capacity.1  Whenever  a 
corporation  accepts  a  material  alteration  of  its  charter 
from  the  legislature,  by  regular  action  of  the  stockholders 
in  general  meeting  duly  organized,  the  act  i3  binding  upon 
each  individual  member,  unless  he  shall  expressly  dissent 
therefrom  before  any  debts  are  contfacted  or  rights  inure 
to  third  parties  in  carrying  out  the  new  designs  or  enter- 
prise.2 If  a  statute,  in  force  at  the  time  a  subscription  to 
the  capital  stock  of  a  railroad  company  is  made,  author- 
izes au  extension  of  the  line  of  the  road,  the  subsequent 
exercise  of  such  power  by  the  company  will  not  affect  the 
subscription.1 

§  396.    What  not  "Alterations  "—Grant  of  Additional 
Franchises — Discharge  of  Obligations  to  State. — But  the 


Ti'Lxi  it  is  not  great  or  a  radical  one.  enter  upon  sack 

They,  in  express  terms*  say  that  a  allowed  by  the    legislature.     Again, 

chiiriLT-  1"  -itf  thi*  would  not  be  war-  the  power  of  the  legislature  has  its 

run  :«-•!,  jjiI  so  fir  as  cf  authority  are  limits*     It  can.  repeal  or  rnmprnd  the 

on  tiie  side  of  the  compiai^aat.     Bat  charter;  it  can  alter  or  modify  it;  it 

the  pr-nci^Ie  on  winch   they  are  de-  can  take  away  the  charter;  bntitcen- 

cided    f*   w^-m;:    and    if    is   is  once  not  impose  a  new  one,  and  oblige  the 

conceded  that  j.  mai.irtT  ot  the  cor-  stockholders  to  accept  it.     It  can  alter 

pen:. ri  civ.  by  authority  from  the  or  modify  the  old  one;  bat  power  to 

L^:?!  trni,  oi.w  jge  the  oL>;ect  of  the  alter  or  modify  anything  can  never  he 

enter  tia?  :n  smad.  thiajrs  there  is  no  held  to  imply  a  power  to  substitute  a 

pria.  ~i?  o£  Law  by  wii  jh  they  can  be  thing  entirely  diiferent.     It  is  not  the 

rcstr^aed  in  any  a  Little  larger  or  in  meaning  of  the  words  in  their  usually 

the  charu::;:rot  the  wjole  work.    The  received   sense.      Power    to    alter  a 

same  rr.nc:*:!*  will  lead  the  courts  of  mansion-house  would  never   be  con- 

IlimcL*  a,:d  Missouri,  as  it  did  those  strued  to  mean  a  power  to  tear  down 

in  N-j :w  V  irk.  to  aliow  radical  changes*  all  but  the  back   kitchen  and   front 

andaiuiw  iicv\^L*teati/ apolied,  allow  piazza,  and  build  one  three  times  as 

a  charter  :  :c  a  railroad  to  be  used  for  Urge  in  its  place.    In.  anything  altered, 

bank, -ij:  or  insurance  business*  or  for  something  most  be  preserved  to  keep 

a    cauai,    theater,    brewery,   or    beer  up  its  identity:  and  a  matter  of  the 

sal  ou.     T^«ere  l>  no  other  alternative  same    kind,   wholly  or  chiedy  new, 

to  the  rrj^^:;.-a  that  while  the  power  substituted  for  another,  is  not  an  al~ 

reserved    authorizes    the   lec^iature,  teradoa;  it  is  a  change. *" 

wtth^i  certain,  limits*,  to  make   such  l  Teaton  v.  Bank  of  the  Old 

alterations  as  they  choose  to  impose,  ion,  SI  Gract  593L 

it  jnves  no  authority,  when  the  legis-  *  Martin  r»  R-  R»  Col,  S  Fix.  371 

lature  does  net  impose  them,  for  the  An.  Dec  7131 

majority  to  adopt  sauh  alarafcirtna  or  *  Jewett «. R.  B»  Co*,340hioS&>  owl. 
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grant  of  additional  franchises  by  the  legislature  to  the 
corporation  is  not  an  alteration,  and  may  be  accepted  by 
a  majority  of  the  corporators.1  So,  also,  the  discharge 
of  obligations  due  the  state  by  the  corporation  is  not  an 
alteration  of  the  charter  within  the  last  section.2  An  act 
extending  the  charter  is  valid  as  to  creditors  without 
acceptance.*  An  alteration  in  the  charter  increasing  the 
number  of  directors  may  be  accepted  by  a  majority  of  the 
stockholders.4  Amendments  which  are  necessary  to  carry 
into  effect  its  main  design  may  be  made  without  the  con- 
sent of  a  share-holder;  but  not  an  amendment  which 
fundamentally  changes  the  object  and  purposes  of  the  act 
of  incorporation.5  A  subscriber  to  the  capital  stock  of  a 
company,  who  agrees  to  be  subject  to  the  rules  and  regula- 
tions which  may  from  time  to  time  be  adopted  by  the 
directors,  cannot  avoid  payment  because  the  charter  has 
been  amended,  reducing  the  number  of  days  of  notice  to 
be  given,  if  the  amendment  of  the  charter  has  been  ac- 
cepted.6 

Illustrations.  —  An  agricultural  society's  object  was  "to 
improve  the  condition  of  agriculture,  horticulture,  and  the  me- 
chanic and  household  arts."  It  was  reorganized  into  a  joint- 
stock  company,  "  to  improve  the  condition  of  agriculture,  horti- 
culture, floriculture,  mechanic  and  household  arts,"  the  name 
being  changed  only  by  substituting  the  word  "board"  for 
"  society."  The  old  society  provided  for  holding  annual  fairs, 
and  the  new  for  annual  fairs  and  exhibitions.  Held,  that  there 
was  no  substantial  change  in  the  objects  of  the  society:  Living- 
ston  County  Agricultural  Society  v.  Hunter }  110  111.  155. 

§  397.  Effect  of  Alteration  on  Stockholder's  Liability. 
— A  subscriber  to  the  capital  stock  of  a  corporation  is 

1  Fry  v.  R.  R.  Co.,  2  Met  (Ky.)  322;  470;  Milford  v.  Brush,  10  Ohio,  111; 

Irwine  v.  Turnpike  Co.,  2  Penr.  &;  W.  36  Am.  Dec.  78. 
466;  23  Am.  Dec  53;  Gray  v.  Monon-        s  Vose  v.  Handy,  2  Me.  322;  11  Am, 

gahela  Nav.  Co.,  2  Watts  &  S.  156;  37  Dec.  101. 

Am.  Dec   500;  Pacific  R.  R.  Co.  v.        *  Mower  v.  Staples,  32  Minn.  284. 
Hughes,  22  Mo.  291;  64  Am.  Dec.  265;       6  Fry  v.  R.  R.  Co.,  2  Met.  (Ky.) 

Cross  v.  R.  R.  Co.,  00  Pa.  St  392.  314. 

3  Joy  v.  Jackson  Plank  Road  Co.,  11        *  Illinois  River  R.  R.  Co.  v.  Been, 

Mich.  155;  Wilson  v.  R.  R.  Co.,  33  Ga.  27 I1L  185. 


§  398  CORPORATIONS.  670 

discharged  from  his  liability  on  his  subscription  by  the 
alteration  of  the  charter  by  the  legislature,  even  though 
the  alteration  is  adopted  by  a  majority  of  the  stockhold- 
ers.1 But  the  role  is  different  where  the  legislature  has 
reserved  the  right  at  the  beginning  to  amend  or  alter  the 
charter.1 

Illustrations. — The  defendant  subscribed  for  stock  in  the 
B.  &  C.  Railroad  Company;  the  legislature  changed  the  terminus 
from  B.  to  M.,  and  authorized  thecompany  to  run  a  line  of  steamers 
beyond  their  terminus.  Held,  that  the  defendant  was  released 
from  his  subscription:  Marietta  etc.  &  R.  Co.  v.  Elliott,  10  Ohio  St. 
57;  Tiiompson  v.  Guton,  5  Jones  Eq.  113.  A  had  contracted  to 
take  a  share  in  a  corporation  created  for  the  purpose  of  making 
a  river  navigable,  and  empowered  to  hold  real  estate  not  exceed- 
ing 6ix  acres,  and  to  collect  a  toll  for  forty  years,  not  exceeding 
twelve  per  cent  per  annum  on  the  amount  of  money  expended; 
and  afterwards  the  legislature,  on  the  petition  of  the  corporation, 
but  without  the  consent  of  A,  authorized  them  to  hold  real  es- 
tate to  the  amount  of  one  hundred  acres,  and  to  collect  a  toll 
unlimited  as  to  its  amount  and  duration.  Held,  that  A  was  dis- 
charged from  his  contract,  and  not  liable  for  any  subsequen- 
assessment  on  the  share:  Union  Locks  and  CanaU  v.  Towne,  1 
N.  H.  44;  8  Am.  Dec.  32. 

§  398.  No  Implied  Power  to  Engage  in  Business  out- 
side of  That  Which  It  was  Chartered  to  Carry  on.  — There 
is  no  implied  authority  in  a  corporation  to  engage  in  a 
business  outside  of  the  particular  business  it  was  chartered 
to  carry  on.1  Thus  it  has  been  held  that  a  railroad  com- 
pany has  no  implied  power  to  purchase  and  hold  land  for 
speculation  and  sale/  nor  a  coal-mining  company  to  buy 
coals  in  the  market  as  a  speculation/  nor  a  toll-bridge 
company  to  build  a  wharf  and  rent  it/  nor  a  railroad  to 
trade  in  coals/  or  become  a  steamboat  company,  or  carry 

1  Hartford  etc  R.  R.  Co.  v.  CrosweU,  *  Rensselaer  R.  R.  Co.  v.  Davis,  43 

5  Hill  3S3;  40  Am.  Dec  354;  Troy  N.  Y.  137;  Pacific  R.  R.  Co  v.  Seeley, 

etc  K  K  Co.  *  Kerr,  17  Barb.  606;  45  Ma  212;  100  Am.  Dec  369. 

McCullough  v.  Moss,  5  Denio,   580;  *  Alexander  v.  Canldwell,  83  K.  Y. 

Bank  r.  Charlotte,  85  N.  C.  433.  480. 

1  Northern  R.  R.  Co.  *  Miller,  10  *  Toll-bridge    Co.     «.    Osbora,    35 

Barb.  200.  Conn.  7. 

3  Clark  r.  Farrington,  11  Wis.  306;  7  Attorney-General  *  R.  R.  Co.,  1 

Waldo*  R.  R.  Co.,  14  Wis.  575.  Drew.  &  a  154. 
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on  a  brewery,1  nor  a  fire  or  life  insurance  company  to  do 
a  marine  business,8  nor  a  toll-road  to  establish  a  stage  line 
and  carry  the  mails,3  nor  a  company  for  manufacturing 
and  selling  railroad  carriages  to  obtain  a  charter  and 
build  a  railroad  in  a  foreign  country,4  nor  a  railroad  to 
do  a  banking  business.5  A  corporation  chartered  to  dock 
and  repair  vessels  cannot  engage  in  the  owning  and  navi- 
gating of  ships.8  A  corporation  chartered  to  do  an  insur- 
ance business  cannot  engage  in  banking.7  A  contract  by 
a  railroad  company  to  guarantee  the  expenses  of  a  musi- 
cal festival  is  ultra  vires.  So  is  the  same  contract  by  a 
corporation  chartered  to  manufacture  and  sell  musical 
instruments.8  A  corporation  organized  for  the  purpose 
of  engaging  in  the  "general  freight  and  transfer  busi- 
ness" is  not  bound  by  its  contract  of  suretyship  in  a 
matter  outside  of  its  regular  business.9  A  corporation 
chartered  for  the  purpose  of  manufacturing  machinery 
cannot  act  as  selling  agent  of  another  manufacturer's 
machinery.10 

Illustrations. — A  corporation  was  chartered  to  construct 
and  operate  a  railroad  between  Savannah  and  Macon,  and  to 
organize  and  carry  on  a  banking  business.  Held,  to  have  no 
authority  to  enter  into  a  partnership  with  a  private  individual 
to  purchase  and  run  a  steamboat  on  the  Chattahoochie  River, 
forming  no  part  of  its  route:  Central  R.  R.  &  Banking  Co.  v. 
Smith,  76  Ala.  572;  52  Am.  Rep.  353.  A  company  was  incor- 
porated "  for  the  purpose  of  establishing  and  conducting  a  line 
or  lines  of  steamboats,  vessels,  and  stages,  or  other  carriages 
between  P.  and  B.,  for  the  conveyance  of  passengers  and  trans- 
portation of  merchandise  and  other  articles."  Held,  that  a  con- 
tract of  such   company  for  the  breaking  of  ice  and   towing 

1  Lyde  v.  R.  R.  Oa,  36  Beav.  14.  T  Blair  v.  Perpetual  Ins.  Co.,  10  Mo. 

*  In  re  Phffinix  Life  Ins.  Co.,  2  659;  47  Am.  Dec.  129;  Ohio  etc.  Ins. 
Johns,  &  H.  441.  Co.  v.  Merchants' Ins.  Co.,  11  Humph. 

»  Downing  v.  R.  R.  Co.,  40  N.  H.  230.  1 ;  53  Am.  Dec.  742. 

« Riche  v.  R.  R.  Co.,  L.  R.  9  Ex.  224.  8  Davis  v.  R.  R.  Co.,  131  Mass.  221; 

6  People  v.  R.  R  Co.,  12  Mich.  389;  41  Am.  Rep.  236. 

86  Am.  Dec  64.  •  Lucas  v.  White  Line  Transfer  Co., 

•  New  Orleans  Steam  Co.  t>.  Ocean  70  Iowa,  541;  59  Am.  Rep.  449. 

Dry  Dock  Co.,  28  La.  Ann.  173;  26  10  Westinghonse  Machine  Co.  v.Wil- 
Am,  Rep.  9a  kinson,  79  Ala.  312. 
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vessels  through  the  track  thus  broken,  such  vessels  being  bound 
for  V.,  is  invalid:  Steam  Nav.  Co.  v.  Dandridge,  8  Gill  &  J.  248. 
A  private  corporation  was  chartered  by  the  name  of  the  "State 
Grange  of  the  Patrons  of  Husbandry  of  Alabama."  Held,  that 
it  had  no  power  to  lend  money;  such  power  is  excluded  by  the 
declaration  that  the  corporation  is  not  created  for  pecuniary 
profit:  Chambers  v.  Falkner,  65  Ala.  448. 

§  399.  Authority  to  Wind  up  Business. — A  corporation 
cannot,  except  with  the  consent  of  the  legislature,  alienate 
its  property,  and  relinquish  the  control  and  management 
of  its  affairs,  so  as  to  divest  itself  of  all  further  responsibil- 
ity.1 Trading  or  manufacturing  corporations  have  an 
implied  authority,  with  the  consent  of  a  majority  of  the 
stockholders,  to  wind  up  the  business,  distribute  the  assets, 
and  surrender  the  charter.2 

1  York  etc.  R.  R.  Co.  v.  Winans,  17  the  right  of  eminent  domain,  and  other 

How.  30;  see  post,  Dissolution  of  Cor-  large  privileges  are  granted  in  order  to 

porations.  enable  them  to  accommodate  the  pub- 

3  Wilson  v.  Central  Bridge  Co.,  9  lie,  may  fall  within  the  exception;  as 
R.  I.  590;  Wood  v.  R.  R.  Co.,  8  Phila,  also  charitable  and  religions  bodies,  in 
94;  Black  v.  R.  R.  Co.,  22  N.  J.  Eq.  the  administration  of  whose  amurs  the 
404;  Lauman  v.  R.  R.  Co.,  30  Pa.  St.  community,  or  some  portion  of  it,  has 
42;  72  Am.  Dec.  685.  In  Treadwell  an  interest  to  see  that  their  corporate 
v.  Salisbury  Mfg.  Co.,  7  Gray,  393,  66  duties  are  properly  discharged.  Such 
Am.  Dec.  490,  it  is  said:  "We  enter-  corporations  may  perhaps  be  restrained 
tain  no  doubt  of  the  right  of  a  corpora-  from  alienating  their  property,  and 
tion  established  solely  for  trading  and  compelled  to  appropriate  it  to  specific 
manufacturing  purposes,  by  a  vote  of  uses  by  mandamus  or  other  proper 
the  majority  of  their  stockholders,  to  process.  But  it  is  not  so  with  corpora- 
wind  up  their  affairs  and  close  their  tions  of  a  private  character,  established 
business,  if  in  the  exercise  of  a  sound  solely  for  trading  and  manufacturing 
discretion  they  deem  it  expedient  so  to  purposes.  Neither  the  public  nor  the 
do.  At  common  law,  the  right  of  cor-  legislature  have  any  direct  interest  in 
porations  acting  by  a  majority  of  their  their  business  or  its  management, 
stockholders  to  sell  their  property  is  These  are  committed  solely  to  the 
absolute,  and  is  not  limited  as  to  stockholders,  who  have  a  pecuniary 
objects,  circumstances,  or  quantity:  stake  in  the  proper  conduct  of  their 
Angell  aud  Ames  on  Corporations,  sees,  affairs.  By  accepting  a  charter  they 
127  et  seq.;  2  Kent's  Com.,  6th  ed.,  do  not  undertake  to  carry  on  the  boa- 
280;  Mayor  etc.  of  Colchester  v.  Low-  ness  for  which  they  are  incorporated, 
ton,  1  Ves.  &  B.  226,  240, 244;  Binney's  indefinitely,  and  without  any  regard 
Case,  2  Bland,  142.  To  this  general  to  the  condition  of  their  corporate 
rule  there  are  many  exceptions  arising  property.  Public  policy  does  not  re- 
froin  the  nature  of  particular  corpora-  quire  them  to  go  on  at  a  loss.  On  the 
tions,  the  purposes  for  which  they  were  contrary,  it  would  seem  very  clearly 
created,  and  the  duties  and  liabilities  for  the  public  welfare,  as  well  as  for 
imposed  on  them  by  their  charters,  the  interest  of  the  stockholders,  that 
Corporations  established  for  objects  they  should  cease  to  transact  business 
quasi  public,  such  as  railway,  canal,  as  soon  as,  in  the  exercise  of  a  sound 
and  turnpike  corporations,  to  which  judgment,  it  is  found  that  it  cannot  be 
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§  400.    No  Implied  Power  to  Enter  into  Partnership. — 

Nor  has  a  corporation  any  implied  authority  to  enter  into 
a  partnership.1  But  it  may  make  joint  contracts  by  which 
both  parties  may  become  liable.*  A  corporation  may  be 
a  joint  owner  of  a  ferry,  and  be  entitled  to  an  accounting.8 
A  corporation  established  to  manufacture  iron  may  be  a 
partner  with  an  individual  in  carrying  on  that  business.4 

§  401.    Nor  to  Deal  in  Shares  of  Other  Corporations. — 

Nor  has  a  corporation  any  implied  authority  to  deal  in 
shares  in  another  company.8  Though  a  railroad  corpo- 
ration may  take  the  stock  of  another  railroad  corporation 
by  way  of  security  for  a  debt,  it  has  no  right  to  invest  its 

prudently  continued.  If  this  be  not  so,  capital  stock  of  another  corporation, 
we  do  not  see  that  any  limit  could  be  unless  authority  to  become  such  is 
put  to  the  business  of  a  trading  cor-  clearly  conferred  by  statute:  Mutual 
poration  short  of  the  entire  loss  or  de-  Savings  Bank  etc.  v.  Meriden  Agency, 
struction  of  the  corporate  property.  24  Conn.  159;  Franklin  Co.  v,  Lewis- 
Tbe  stockholders  could  be  compelled  ton  Inst.,  68  Me.  43;  28  Am.  Rep.  9; 
to  carry  it  on  until  it  came  to  actual  Central  R.  R.  Co.  v.  Collins,  40  Ga. 
insolvency.  Such  a  doctrine  is  with-  582;  Sumner  v.  Marcy,  3  Wood,  &  M. 
out  any  support  in  reason  or  author*  105.  Were  this  not  so,  one  corpore- 
ity." tion,  by  buying  up  the  majority  of 

1  Marine  Bank  v.  Ogden,  29  Hi  248;  the  shares  of  the  stock  of  another, 

New  York  etc  Canal  Co.  v.  Fulton  could  take  the  entire  management  of 

Bank,  7  Wend.  412;  Whittenton  Mills  its   business,  however    foreign   such 

v.  Upton,  10  Gray,  582;  71  Am.  Dec.  business  might  be  to  that  which  the 

681;  Morris  etc  Coal  Co.  v.  Barclay,  corporation  so  purchasing  said  shares 

68  Pa.  8t.  173.  was  created  to  carry  on.     A  banking 

1  Marine  Bank  v,  Ogden,  29  HL  248.  corporation  could  become  the  opera- 

s  Hackett  v.  R.  Rw  Co.,  12  Or.  124;  tor  of  a  railroad,  or  carry  on  the  busi- 

53  Am.  Rep.  327.  ness  of  manufacturing,  and  any  other 

4  Catskill  Bank  v.  Gray,  14  Barb,  corporation  could  engage  in  banking 

471.  by  obtaining  the  control  of  the  bank  ^5 

*  Sumner  v.  Marcy,  3  Wood.  &  M.  stock.  Nor  would  this  result  follow 
105;  Mechanics'  Bank  v.  Meriden  any  the  less  certainly  if  the  shares  of 
Agency,  24  Conn.  159;  Central  R.  R.  stock  were  received  in  pledge  only  to 
Co.  v.  Collins,  40  G  a.  582;  Hazlehurst  secure  the  payment  of  a  debt,  provided 
v.  R.  R.  Co.,  43  Ga.  13;  Berry  v.  the  shares  were  transferred  on  the 
Yates,  24  Barb.  199;  Franklin  Co.  v.  books  of  the  company  to  the  name  of 
Lewiston  Inst.,  68  Me.  43;  28  Am.  the  pledgee.  A  person  in  whose  name 
Rep.  9;  Coppin  v.  Greenless  Co.,  38  the  stock  of  the  corporation  stands 
Ohio  St  275;  43  Am.  Rep.  425.  In  on  the  books  of  the  corporation  is  as  to 
Franklin  Bank  t>.  Commercial  Bank,  the  corporation  a  stockholder,  and  has 
36  Ohio  St.  350,  38  Am.  Rep.  594,  the  the  right  to  vote  upon  the  stock:  State 
court  say:  "There  would  seem  to  be  ex  ret.  White  v.  Ferris,  42  Conn.  560; 
little  doubt,  either  upon  principle  or  Ex  parte  Willcocks,  7  Cow.  402;  17 
authority,  and  independently  of  ex-  Am.  Dec.  525;  In  re  Barker,  6  Wend, 
press  statutory  prohibition  of  the  509;  Hoppin  v.  Bufifum,  9  R.  I.  513; 
same,  that  one  corporation  cannot  be-  11  Am.  Rep.  291;  Field  on  Corpora- 
come  the  owner  of  any  portion  of  the  tiona,  sec.  69." 
Vol.  L—  48 
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corporate  funds  in  the  purchase  of  such  stock.    Such  an 
investment  is  ultra  vires} 

§  402.  Nor  to  Alter  Amount  of  Capital  Stock  or  Pur- 
chase  its  Own  Shares. — A  corporation  has  no  implied 
authority  to  increase  or  diminish  the  number  or  value  of 
its  shares.9  The  power  to  increase  its  capital  stock  cannot 
be  exercised  by  the  directors,  unless  they  are  specially 
authorized  so  to  do,  either  by  the  charter  or  by  the  stock- 
holders.* Where  a  corporation  has  power  to  increase  its 
stock,  those  holding  stock  in  the  first  instance  are  entitled 
to  subscribe  for  the  new  stock  according  to  their  respective 
shares,  and  may  sue  the  corporation  for  refusing  them 
this  right.4  A  majority  of  the  stockholders  of  a  corpora- 
tion cannot,  without  the  consent  of  the  minority,  dispose 
of  new  stock  without  regard  to  its  actual  value.*  A  cor- 
poration cannot,  by  by-laws  or  otherwise,  deprive  an 
unconsenting  stockholder  of  a  right  secured  to  him  by  the 
corporate  articles.  Thus  a  building  association  cannot 
retire  and  cancel  shares  of  stock  against  the  will  of  the 
holder  thereof.6  Therefore  it  cannot,  without  express 
authority,  buy  shares  of  its  own  stock,  as  this  would  in- 
crease the  value  of  each  remaining  share;7  but  it  may 
acquire  its  own  shares  by  bequest,*  or  in  satisfaction  of 
debts  due  it.9  A  corporation  may  purchase  its  own  stock, 
there  being  no  element  of  fraud  in  the  transaction,  and 
the  corporation  neither  being  insolvent  nor  contemplat- 
ing dissolution.10 

1  Milbank  v.  R.  R.  Co.,  64  How.  Pr.  T  German  Savings  Bank  r.  Wolfe- 

20.  knhler,  19  Kan.  60;  Currier  r.  Leb- 

1 R.  R  Co.  v.  Allerton,  18  Wall,  anon    Slate    Co.,    66    N.    H.    262; 

.235;  Knowlton  v.  Congress  etc.  Co.,  14  contra,  Iowa  Lumber  Co.  v.  Foster,  49 

Blatchf.  364;  Yew  York  etc.  R.  R.  Co.  Iowa,  25;  31  Am.  Rep.  140. 

v.  Schuyler,  34  K.  Y.  30;  Sutherland  8  Rivanna  Nav.  Co.  v.  Dawsona,  3 

v.  Olcott,  95  N.  Y.  93.  Gratt.  19. 

*  Eidman  v.  Bowman,  58  I1L  444;  11  •  Taylor  v.   Ex.  Co.,  6  Ohio,  177; 
Am.  Rep.  90.  State  Bank  v.  Fox,  3  Blatchf.   431; 

*  Gray  v.  Portland  Bank,  3  Mass.  Barton  v.  Plank  Road  Co..  17  Barb. 
364;  3  Am.  Dec  156.  397;    Cooper   v.    Frederick,    9   Ala. 

5  Jones  v.  Morrison,  31  Minn.  140.        738. 

*  Bergman  v.  St.  Paul  Mutual  Build-        10  Eraser   v.  Ritchie,  8    DL    App. 
ing  Wn,  29  Minn.  275.  554. 
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Illustrations. — The  constitution  and  laws  of  Louisiana  pro- 
vide for  the  increase  of  corporate  stock,  but  not  for  its  decrease. 
Held,  that  a  corporation  is  without  power  to  make  a  decrease: 
Seignouret  v.  Home  Ins.  Co.,  24  Fed.  Kep.  332.  Unissued  stock 
of  a  corporation  was,  by  agreement  of  all  the  stockholders  (there 
being  no  creditors),  paid  for  with  corporate  funds,  and  issued  to 
one  stockholder  to  be  held  in  trust  for  all.  Held,  that  the  issue 
was  valid,  and  that  the  directors  had  no  authority  afterwards  to 
direct  the  stock  to  be  sold:  Jones  v.  Morrison,  31  Minn.  140. 
The  charter  of  a  corporation  provided  for  sixty  days'  notice  of 
authorization  of  any  increase  of  the  capital  stock,  within  which 
time  any  stockholder  might  have  the  privilege  of  taking  addi- 
tional shares.  Held,  that  any  stockholder  not  applying  and 
tendering  payment  within  such  time  would  forfeit  the  privilege: 
Hart  v.  St.  Charles  Street  R  R.  Co.,  30  La.  Ann.,  pt.  1, 758.  In- 
creasing the  capital  stock  of  a  corporation,  and  issuing  new  shares 
to  be  sold  at  less  than  par  to  supply  a  fund  actually  needed  by 
the  corporation,  held,  not  a  "fictitious  increase  of  the  stock," 
within  the  California  constitution  avoiding  such  increases: 
Stein  v.  Howard,  65  Gal.  616.  By  the  charter  of  an  insurance 
company,  its  capital  stock  was  fixed  at  a  certain  sum,  with  au- 
thority to  increase  it  at  the  discretion  of  the  stockholders.  Held, 
that  no  formal  vote  of  the  stockholders  was  necessary  to  make 
the  increase.  The  requisite  assent  of  the  stockholders  could  be 
shown  by  their  conduct  and  acquiescence:  Payson  v.  Stosver,  2 
Dill.  428.  The  A.  Life  Association  bought  the  greater  part  of 
the  capital  stock  in  the  L.  Life  Ins.  Co.,  paying  with  drafts. 
The  directors  of  the  A.  were  then  elected  directors  of  the  L.,  and 
the  larger  part  of  the  shares  purchased  were  presented  for  re- 
demption and  redeemed,  the  consideration  being  the  return  of 
the  largest  draft,  and  by  other  transactions  all  the  other  drafts 
given  by  the  A.  for  the  stock  were  returned  to  it.  Held,  that 
these  acts  which  resulted  in  the  cancellation  and  retirement  of 
the  capital  stock  of  the  L.  were  constructively  fraudulent:  Alex- 
ander v.  Relpe,  74  Mo.  495. 

§  403.  Nor  to  Give  Away  Property. — There  is  no 
implied  authority  in  a  corporation  or  any  of  its  agents 
to  transfer  or  give  away  any  of  its  funds  or  property 
gratuitously.1  Thus  it  has  no  authority  to  sign  accom- 
modation paper  for  others,  or  to  lend  its  credit,  or  give 
a  guaranty  without  consideration.*    A  corporation  may 

1  Morawetz   on   Corporations,  boo.        *  Lafayette  Bank  v.  St.  Louis  Stone- 
232.  ware  Co.,  2  Mo.  App.  299;  Morford  v. 
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dispose  of  its  stock  for  less  than  its  face  value,  and  the 
transaction,  as  between  the  corporation  and  the  pur- 
chaser, will  be  valid  unless  prohibited  by  statute.1 

§  404.  The  Corporation  Name.  — A  corporation  should 
use  the  name  which  its  charter  gives  it,*  though  it  seems 
it  may  acquire  a  different  name  by  usage.*  A  change  in 
the  name  of  a  corporation  can  only  be  affected  by  chan- 
ging the  articles  of  incorporation,  and  the  best  evidence  of 
this  change  is  the  articles  themselves.4  A  court  of  equity 
may,  upon  objection  made  to  the  organization  of  a  cor- 
poration by  a  specific  name,  on  the  ground  that  another 
corporation  has  already  adopted  the  proposed  name,  or 
one  so  near  like  it  as  to  lead  to  confusion,  require  a  suffi- 
cient modification  of  the  name  to  obviate  objection.5  An 
injunction  may  be  granted  by  analogy  to  the  law  of  trade- 
marks to  a  corporation,  to  restrain  persons  from  adopting 
and  using  the  same  corporate  name  with  that  previously 
adopted  regularly,  and  in  good  faith  by  complainant.6  A 
contract  is  not  avoided  by  the  misnaming  therein  of  the 
corporation  with  which  it  is  made.7  A  misnomer  in  a 
grant  by  statute,  or  by  devise  to  a  corporation,  does  not 
avoid  the  grant,  though  the  right  name  of  the  corporation 
be  not  used,  provided  the  corporation  really  intended  be 
made  apparent.8  "  The  Enterprise  Manufacturing  Co.," 
when  the  charter  name  was   "  Enterprise  Manufacturing 

Farmers'  Bank,  26  Barb.  668;  Savage  bins,  16  Gray,  77;  77  Am.  Dec.  396; 

Mfg.  Co.  v.  Worthington,  1  Gill,  284;  Fuller  v.  Hooper,  3  Gray,  341. 

Monument  Nat.  Bank  v.  Globe  Works,  4  Chicago  etc.  R.  R.  Co.  t».  Keiael, 

101  Mass.  57;  3  Am.  Rep.  322.    But  43  Iowa,  39. 

see  Taunton  v.  Royal  Ins.  Co.,  2  Hem.  6  Ex  parte  Walker,  1  Term.  Ch.  97. 

&  M.  135.  •  Newly  v.  R.  R.  Co.,  Deady,  609; 

1  Harrison  v.  R.  R.  Co.,  4  McCrary,  Holmes  v.  Holmes  etc  Mfg.  Co.,  37 

264.  Conn.  278;  9  Am.  Rep.  324.     So  by 

3  Glass  «.  Turnpike   Co.,   32   Ala.  statute  in  some  states  a  certificate  of 

376.  incorporation  will  not  be  granted  for  a 

9  Minot  v.  Curtis,  7  Mass.  441;  Mel-  name  the  same  as,  or  an  imitation  of, 

ledge  v.  Boston  Iron  Co.,  5  Cush.  158;  a  prior  one:  State  v.  McGrath,  92  Mo. 

51  Am.  Deo.  59;  Smith  v.  Plank  Road  355. 

Co.,  30  Ala.  650;  South  District  v.  7  Hoboken  etc  Ass.  v.  Martin,    13 

Blakeslee,   13  Conn.   227;   Brown  v.  N.  J.  Eq.  427. 

Parker,  7  Allen,  338;  Williams  v.  Rob-  *  Vansant  v.  Roberts,  3  Md.  119. 
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Co.,"  is  not  a  material  variance.1  Where  a  corporation 
has  been  sued  by  a  wrong  name,  the  mistake  may  be  cor- 
rected by  an  amendment  of  the  writ.*  Mere  change  of  a 
corporation's  name  by  the  legislature  does  not  affect  third 
persons,  as  long  as  its  identity  appears.3  A  subscription  to 
the  capital  stock  of  a  corporation  is  not  invalidated  by  a 
legislative  change  in  the  name,  and  may  be  recovered  in 
a  suit  under  the  new  name.4  Although  the  name  of  a  cor- 
poration has  been  changed  by  an  act  of  the  legislature,  if 
the  corporation  continues  to  conduct  its  business  in  its 
original  name,  and  otherwise  exclusively  uses  that  name 
after  the  passage  of  the  act,  it  may  by  usage  regain  such 
original  name,  and  can  be  lawfully  sued  and  proceeded 
against  in  bankruptcy  by  that  name.6 

Illustrations.  —  A  statute  forbade  a  corporation  to  take 
the  name  of  a  person  or  firm  without  adding  the  word  "  com- 
pany "  or  "  corporation,"  together  with  some  word  designating 
the  business.  Held,  that  uMallinckrodt  Chemical  Works" 
was  not  objectionable,  although  "Mallinckrodt"  is  a  family 
name:  State  v.  McGrath,  75  Mo.  424.  Pending  a  suit  by  a  cor- 
poration, an  act  of  the  legislature  was  passed  changing  the  name 
of  the  corporation,  if  the  corporators  should  consent,  and  the 
suit  proceeded  to  judgment  in  the  original  name.  Held,  that  it 
was  too  late  after  judgment  for  the  defendant  to  set  up  that 
there  was  no  such  corporation,  especially  if  he  fails  to  make  it 
appear  that  the  corporators  accepted  the  new  name:  Water  Lot 
Company  v.  Bank  of  Brunswick,  53  Ga.  30. 

§  405.    Corporation  Seal — Not  now  Always  Essential. 

— A  corporation  contracts  by  the  hands  of  its  agents. 
Formerly  the  assent  of  the  corporation  could  only  be 
shown   by  the  use  of  its  corporate  seal,  but  it  is  now 

1  Jackson  v.  8tate,  76  Ga.  552.  law,  and  will  be  strictly  construed.    A 

1  Barnham  t>.  Savings  Bank,  5  N.  H.  misnomer  is  fatal:  King  v.  Randlett, 

573;   Sherman  v.   Connecticut  River  33  Cal.  318. 

Bridge  Co.,  11  Mass.  338;  Ballard  v.  »  Rosenthal  v.  Madison  P.  R.  Co.,  10 

Nantucket  Bank,  5  Mass.  99;  George-  Ind.  359. 

town  v.  Beatty,  1  Cranch  C.  C.  234;  '  Bucksport  ete.  K  R.  Co.  v.  Buck, 

Lane   v.    R.    R.   Co.,    5   Jones,  25.  68  Me.  81. 

The  statute  authorizing   suit  to   be  6  Alexander  v.  Berney,  28  N.  J.  Eq. 

brought   against   a  company   by  its  90. 

name  is  in  derogation  of  the  common 
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well  settled,  in  this  country  at  least,  that  this  is  not 
essential,  and  that  a  corporation  may  make  a  valid  con- 
tract without  the  use  of  a  seal.1  A  certificate  of  stock 
is  valid  without  a  seal.1  The  corporate  seal  is  not  essen- 
tial to  the  validity  of  a  mortgage  purporting  to  have  been 
executed  by  a  private  business  corporation  through  its 
proper  officers.*  A  corporation  may  use  any  seal  it 
pleases,  but  the  seal  used  must  be  shown  to  have  been 
adopted  by  the  corporation,  and  to  have  been  affixed  by 
the  proper  officers.4  It  seems  that  a  corporation  may 
adopt  and  make  effectual  as  its  seal  the  individual  seals 
of  its  officers  affixed  to  its  deed,  when  it  has  no  seal  of  its 
own.*  The  seal  of  a  corporation  must  be  proved.6  Proof 
of  the  corporation  seal  is  not  necessary,  where  it  is  affixed 
by  the  proper  officer  of  the  company.7  The  use  of  a  cor- 
porate seal  will  be  presumed  to  be  a  lawful  use.8  The 
corporate  seal  attached  to  a  contract  is  prima  facie  evi- 
dence that  it  was  duly  entered  into  by  the  corporation." 
The  secretary  of  a  corporation  is  the  proper  custodian 
of  the  corporate  seal;  and  when  the  secretary  affixes  it  to 
a  mortgage  or  other  instrument,  the  presumption  is,  he 
did  it  by  the  direction  of  the  corporation,  and  it  devolves 
upon  those  who  dispute  the  validity  of  the  deed  to  prove 
that  he  acted  without  authority.10    The  usual  practice  is 

1  Moraweti  on  Corporations,  sees.  Danforth  v.  Schoharie  Turnpike  Co., 

167-170;  Mott  v.  Hicks,  1  Cow.  513;  12  Johns.  227. 

13  Am.  Dec  651;  Angell  and  Ames  on        *  Fitzhugh  v.  Bank,  3  T.  B.  Mon. 

Corporations,  sec  257;  The  Banks  v.  126;  16  Am.  Dec.  90. 
Poitiaux,  3  Band.  136;  15  Am.  Dec        *  Leinkanf  v.  Caiman,  N.  Y.,  1888. 
706;  Barker  v.  Ins.  Co.,  3  Wend.  94;        *  Perry  v.  Price,  1  Mo.  664;  14  Am. 

20  Am.  Dec  664;  Garrison  v.  Combs,  Dec.  316. 

7  J.  J.  Marsh.  84;  22  Am.  Dec  121;        *  Taylor  v.  Heggie,  83  N.  C.  244. 
Am.  Ins.  Co.  v.  Oakley,  9  Paige,  496;        •  Den  v.  Vreelandt,  7  K.  J.  L.  352; 
38  Am.  Dec  561;  Ross  v.  City,  1  Ind.  11  Am.  Dec  551. 

281;  48  Am.  Dec  361;  Chestnut  Hill  T  Susquehanna  Bridge  Co.  v.  Gen- 
Turnpike  v.  Ratter,  4  Sere.  ft  R.  6;    eral  Ins.  Co.,  3  Md.  305;  56  Am.  Dec 

8  Am.  Dec  675;  School  District  in    740. 

Rumfordv.  Wood,  13  MasB.  199;  Bank  •  Indianapolis   etc    R.    R.    Co.   v. 

of   United   States  v.   Dandridge,   12  Morganstern,  103 I1L  149. 

Wheat.  64;  Bank  of  Colombia  v.  Pat-  '  Berks  Road  Co.  v.  Myers,  6  Serg. 

terson,  7  Cranch,  299;  Union  Bank  v.  ft  R.  12;  9  Am.  Dec  403;  Mnsser  n. 

Ridgely,  1  Har.  ft  6.  324;  Fleckner  v.  Johnson,  42  Mo.  74;  97  Am.  Dec.  316. 

Bank  of  United  States,  8  Wheat  338;  "Eras  v.  Lee,  11  Nev.  194. 
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to  prove  the  identity  of  a  corporate  seal  by  a  witness 
acquainted  with  its  impression.1  The  use  of  the  seal 
gives  no  validity  to  a  contract  ultra  vires.2  A  court  of 
equity  will  not  declare  a  contract  between  two  corpora- 
tions void  merely  because  the  seals  of  the  corporation  are 
not  affixed  to  it;  but  if  necessary,  will  rather  compel  the 
parties  to  affix  their  seals.3  A  corporate  seal  otherwise 
sufficient,  which  is  affixed  to  bonds  by  the  printer,  under 
direction  of  the  corporate  officers,  who  afterwards  sign  and 
issue  the  bonds,  renders  them  valid  as  obligations  under 
seal.4  The  name  of  a  corporation  need  not  be  signed  to  its 
sealed  instruments,  as  a  corporation  executes  its  convey- 
ances under  its  corporate  seal,  and  the  corporate  name 
being  subscribed  would  not  give  the  instrument  greater 
validity.5 

1  City  Council  v.  Moorhead,  2  Rich.  4  Royal  Bank  of  Liverpool  v.  R.  R. 

430.  Co.,   100   Mass.  444;    97   Am.   Dec. 

3  Gibson  v.  Goldthwaite,  7  Ala.  281;  115. 

42  Am.  Dec.  592.  6  Johnston  v.  Crawley,  25  Ga.  613; 

8  Missouri  River  etc  R.  R.  ft  Com-  71  Am.  Deo.  174. 
miasioners,  12  Kan.  482. 
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CHAPTER  XXVI. 

THE  POWERS  AND  LIABILITIES  OF  OFFICERS  AND  AGENTS  OF 

CORPORATIONS. 

§  406.  Powers  of  agents  of  corporations  generally. 

§  407.  Liability  of  corporations  for  acts  of  promoters. 

§  406.  The  board  of  directors  have  all  powers  of  the  corporation* 

§  409.  The  board  of  directors  cannot  make  radical  changes. 

§  410.  The  board  of  directors  cannot  wind  up  corporation. 

§  411.  Directors  are  trustees  for  corporation. 

§  412.  The  board  of  directors  must  not  have  conflicting  interests. 

§  413.  Liability  of  directors  for  fraud. 

§  414.  Liability  of  directors  for  neglect. 

§  415.  Liability  of  directors  for  mistakes  made  in  good  faith. 

9  416.  Directors  must  act  as  board —  Majority  govern. 

§  417.  Directors'  meetings. 

§  418.  Implied  authority  to  appoint  inferior  agents  and  delegate  authority. 

§  419.  Powers  of  secretary  and  treasurer. 

§  420.  President  of  corporation — Powers  of. 

§  421.  Removal  of  officers. 

§  422.  Corporation  bound  by  acts  of  agents  within  their  authority. 

§  423.  AUter  when  outside  authority. 

§  424.  Acts  of  agent  not  in  form  required  by  statute  not  binding. 

§  425.  Agent  with  general  powers — Third  person  without  notice  of  limita- 
tions of  his  power  not  bound — Presumption. 

§  426.  Third  persons  presumed  to  know  limitations  in  charter. 

§  427.  But  third  persons  not  presumed  to  know  limitations  not  in  by-laws  or 
regulations  of  company. 

§  428.  Liability  of  corporations  for  fraudulent  representations  of  agent. 

§  429.  Unauthorised  act  of  agent  may  be  ratified  by  corporation. 

§  430.  Unauthorized  act  of  agent  may  be  ratified  by  superior  agent. 

§  431.  Ratification  inferred  from  conduct. 

§  432.  Act  beyond  authority  of  agent  cannot  be  ratified  by  majority  of  stock- 
holders. 

§  433.  Implied  ratification  by  stockholders  from  conduct 

§  434.  What  acts  cannot  be  ratified. 

§  406.    Powers  of  Agents  of  Corporations  Generally. — So 

far  as  the  powers  and  liabilities  of  agents  of  corporations 
are  governed  by  the  general  principles  of  the  law  of  agency, 
see  the  title  "Principal  and  Agent,"  where  the  subject  is 
discussed  at  length.    In  this  and  the  succeeding  sections 
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will  be  considered  only  the  powers  of  the  various  agents  of 
a  corporation,  as  given  or  ag  limited  by  the  charter  or  by 
general  statutes  relating  to  corporations.  A  corporation, 
unless  expressly  restrained  by  its  charter,  may  contract 
through  the  agency  of  a  select  committee  of  its  members.1 
When  the  common  seal  of  a  corporation  is  affixed  to  an 
instrument,  and  the  signature  of  the  proper  officers  are 
proved,  courts  presume  that  the  officers  did  not  exceed 
their  authority.* 

§  407.  Liability  of  Corporation  for  Acts  of  Promoters. 
— A  corporation  is  not  responsible  for  the  engagements 
of  its  promoters,*  but  it  may  become  liable  by  adopting 
and  taking  the  benefit  of  their  acts,  and  this  adoption 
may  be  either  express  or  implied.4  To  make  a  corpora- 
tion liable  for  services  performed  under  a  contract  with 
the  promoter  of  the  corporation  before  its  organization, 
the  services  must  inure  to  its  benefit,  and  have  been  ren- 
dered on  its  credit,  not  on  that  of  individuals.6  Where, 
after  the  charter  and  before  the  organization  of  a  cor- 
poration, services  are  rendered  which  are  necessary  to 
complete  that  organization,  and  after  it  has  been  per- 
fected the  corporation  elects  to  take  the  benefit  of  such 
services,  knowing  that  they  were  rendered  with  the  un- 
derstanding that  compensation  was  to  be  made,  it  will  be 
held  liable  to  pay  for  them,  upon  the  ground  that  it  must 
take  the  burden  with  the  benefit.6 

Illustrations.  —  An  action  was  brought  against  a  railroad 
company  to  recover  the  value  of  services  performed  before  the 

1  Berks  and  Dauphin  Co.  v.  Myers,  v.  Loan  etc.  Co.,  26  La.  Ann.   389; 

6  Serg.  &  R.  16;  9  Am.  Dec.  402.  Frost  v.  Belmont,  6  Allen,  152;  White 

1  St.  Louis  Public  Schools  v.  Risley,  v.  Mfg.  Co.,  1  Pick.  215;  11  Am.  Dec. 

28  Mo.  415;  75  Am.  Dec.  131.  168;  Munson  v.  R.  R.  Co.,  103  N.  Y. 

8  Rockford  etc.  R.  R.  Co.  v.  Sage,  58. 

65  HI.  328;  16  Am.  Rep.  587;  Safety  *  Bells  Gap  R.  R.  Co.  v.  Christy,  79 

Deposit  Life  Co.  v.  Smith,  65  111.  309;  Pa.  St.  54;  21  Am.  Rep.  39;  Frankfort 

Western  Screw  Co.  r.  Cousley,  72  111.  Co.  v.  Churchill,  6  T.  B.  Mon.  427;  17 

531;  Franklin  Fire  Ins.  Co.  v.  Hart,  Am.  Deo.  159. 

31  Md.  59;  New  York  etc  R.  R.  Co.  *  Perry  v.  R.  R.  Co.,  44  Ark.  383. 

v.  Ketchum,  27  Conn.  170;  Marchand  *  Low  v.  R.  R.  Co.,  45  N.  H.  370. 
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incorporation,  in  procuring  the  charter,  making  surveys,  etc. 
Held,  that  plaintiff  conld  not  recover,  in  the  absence  of  proof 
that  a  majority  of  the  corporators  or  promoters  of  the  corpora- 
tion authorized  the  service:  Bells  Gap  R.  R.  Co.  v.  Christy,  79 
Pa.  St.  54;  21  Am.  Rep.  39.  An  agreement  among  parties 
owning  a  mine,  and  who  expected  to  incorporate  themselves,  but 
did  not  then  do  so,  that  a  person  was  entitled  to  two  thousand 
five  hundred  shares  of  the  stock  of  the  company,  held,  not  to  be 
the  agreement  of  the  corporation:  Morrison  v.  Gold  Mountain  Co.7 
52  Cal.  307.  Certain  persons  about  to  organize  a  corporation 
agreed  to  pay  B.  a  royalty  on  articles  to  be  manufactured  un- 
der a  patent  he  had  applied  for,  and  after  the  organization 
he  obtained  the  patent.  Held,  that  the  corporation's  payment 
of  the  royalty  for  a  while  was  a  ratification  of  the  contract, 
and  rendered  it  liable  to  account  to  B.:  Bommerv.  American 
Spiral  etc.  Hinge  Mfg.  Co.,  81  N.  Y.  480.  By  an  agreement 
among  the  promoters,  before  organization,  of  a  hotel  corpora- 
tion, its  principal  subscriber  turned  over  to  it,  at  its  organiza- 
tion, furniture  equal  in  value  to  the  amount  of  his  subscription, 
and  to  release  it  from  prior  encumbrances  took  its  notes  there- 
for, secured  by  chattel  mortgage  thereof.  Held,  that  these  were 
valid  obligations:  ReichwcUd  v.  Commercial  Hotel  Co.f  106  111. 
439. 

§  408.  The  Board  of  Directors — Have  All  Powers  of 
Corporation. — The  board  of  directors  of  a  corporation 
have  implied  authority  to  do  every  thing  in  the  manage- 
ment of  the  business  of  the  company  that  the  corporation 
can  itself  do.  They  have,  in  short,  all  the  powers  of  the 
corporation  delegated  to  them.  This  arises  from  the  fact 
that  it  cannot  be  expected  that  the  whole  body  of  the 
corporators,  or  even  a  majority  of  them,  will  or  can  take 
an  active  part  at  all  times  in  the  management  of  the  busi- 
ness of  the  corporation,  and  therefore  the  corporation 
must  act  by  some  authorized  hand,  and  this  authorized 
hand  is  usually  denominated  the  board  of  directors.1  The 
power  to  have  a  board  of  directors  is  inherent  in  all  pri- 
vate corporations.  No  special  power  need  be  conferred 
by  statute.* 

1  Burrill  v.  Nahant  Bank,  2  Met.  159;  Salem  Bank  v.  Gloucester  Bank, 

163;  35  Am.  Dec.  396;  Hoyle  v.  R.  R.  17  Mass.  29;  9  Am.  Dec.  111. 

Co.,  54  N.  Y.  314;  13  Am.  Rep.  595;  '  Hurlbnt  v.  M^i»*li  62  Wis.  69a 
Bank  v.  Rutland  etc.  R.  R.  Co.,  30  Vt 


683  LIABILITIES.  §  408 

Unless  required  by  charter  or  statute,  a  director  need 
not  be  a  stockholder.1  Where  the  charter  provided  that 
stockholders  only  should  be  elected  directors,  persons 
having  no  interest  in  the  stock,  but  fraudulently  and 
collusively  receiving  the  transfer  of  a  share  to  qualify 
them,  are  not  eligible;  and  such  fraud  on  the  charter  will 
prevent  those  participating  in  it  from  receiving  any  pro- 
tection under  its  provisions  to  escape  private  responsi- 
bility.2 

The  directors  have  power  to  authorize  the  president 
and  cashier  to  borrow  money.3  The  action  of  a  board  of 
directors  de  facto,  which  has  been  ratified  by  the  subse- 
quent action  of  the  corporation,  is  valid,  although  after 
their  election,  but  before  the  action  was  taken,  another 
board  of  directors  had  been  chosen,  no  evidence  being 
offered  that  the  second  board  ever  accepted  their  trust.4 
Directors  of  a  corporation  formed  under  a  general  law 
are  chargeable  with  knowledge  of  the  provisions  of  the 
law  regulating  their  duties,  or  imposing  liabilities  upon 
them.5 

But  the  corporation  is  not  bound  unless  the  directors 
act  in  the  manner  required  by  the  charter.6  The  pro- 
ceedings of  a  board  of  de  facto  directors  of  a  private  corpo- 
ration are  presumed  regular  until  irregularity  is  shown; 
therefore,  when  acting  under  a  by-law,  they  remove  an 
officer,  it  will  be  presumed  that  they  acted  on  sufficient 
grounds,  until  their  action  is  impeached  by  proof.7  Au- 
thority given  to  a  board  of  directors  to  alter  or  amend 
the  by-laws  does  not  authorize  them  to  alter  or  annul  a 
by-law  imposing  a  limitation  on  their  powers.8    And 

1  Wight  v.  R.  R.  Co.,  117  Mass.  226;  °  Van   Etten   v.   Eaton,   19  Mioh. 

19  Am.  Rep.  412.  187. 

1  Bartholomew  v.  Bentley,  1  Ohio  '  Beatty  v.  Ins.  Co.,  2  Johns.  109;  3 

St.  37.  Am.  Dec  401. 

9  Ridgway  v.  Bank,  12  Serg.  &  R.  7  State   t>.   Kupferle,   44  Mo.    154; 

256;  14  Am.  Dec  681.  100  Am.  Dec  265. 

*  Penobscot  etc  R.  R.  Co.  v.  Dunn,  *  Stevens  v.  Davison,  18  Gratt  819; 

39  Me.  587.  98  Am.  Dec  692. 
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when  the  directors  have  been  selected  by  the  stock- 
holders, the  powers  given  to  them  cannot  be  interfered 
with  by  a  majority  of  the  stockholders.1  The  by-laws  of 
a  corporation  giving  to  the  directors  "a  general  superin- 
tendence and  control  over  the  affairs  of  the  corporation," 
with  power  to  sell  lands  and  tenements  on  such  terms  as 
they  may  deem  advantageous,  gives  the  directors  no  au- 
thority to  delegate  to  an  attorney  power  to  lease  lands.1 
The  power  to  fill  vacancies  in  a  corporation  and  elect  offi- 
cers is  a  corporate  incident,  but  this  power  does  not 
attach  to  the  board  of  officers  to  fill  vacancies  in  their 
own  board.* 

Illustrations. — A  stockholder's  resolution  that  "it  is  not 
deemed  necessary  to  adopt  by-laws,  for  the  reason  that  the 
articles  of  incorporation  provide  that  the  control  and  manage- 
ment of  the  corporation  shall  be  in  the  hands  of  the  board  of 
directors."    Held,  to  leave  the  entire  control  of  the  corporate 
business  with  the  directory:  Reichwald  v.  Commercial  Hotel  Co., 
106  111.  439.    A  statute  authorized  a  railroad  company  to  take 
for  a  passenger  station  land  occupied  by  another  railroad.    The 
by-laws  of  the  company  provided  that  the  directors  might  pur- 
chase all  real  estate  they  deemed  needful  for  the  railroad,  and 
exercise  all  powers  granted  to  the  company  by  their  charter  for 
the  purpose  of  locating,  constructing,  and  completing  the  rail- 
road, and  all  other  powers  necessary  and  proper  to  carry  out 
the  objects  of  the  company  and  the  purposes  of  their  charter. 
Held,  that  an  acceptance  of  the  statute  by  the  stockholders  was 
not  necessary  to  authorize  the  directors  to  take  the  land:  East- 
ern R.  R.  Co.  v.  jR.  R.  Co.,  Ill  Mass.  125;  15  Am.  Rep.  13.    The 
by-laws  of  a  corporation  provided  that  the  directors  should  have, 
in  the  management  of  the  affairs  of  the  corporation,  all  the 
powers  which  the  corporation  itself  possessed,  not  incompati- 
ble with  the  provisions  of  the  by-laws  and  the  laws  of  the  com- 
monwealth.   Held,  that  the  directors  might  mortgage  the  lands 
of  the  corporation  in  security  for  its  bonds,  where  the  by-laws 
permitted:  Hendee  v.  Pinkerton,  14  Allen,  381.    A  provision  in  a 
bank  charter  required  a  certain  portion  of  the  directors  to  be 
practical  mechanics.     Held,  not  to  require  that  they  should  be 
in  actual  practice  at  the  time  of  election:  Gray  v.  Mechanics9 
Bank  of  Alexandria,  2  Cranch  C.  C.  51. 

*  Coopo  v.  Port  Henry  Iron  Co.,  12      "Gillian  Bailey,  21  K.  H.  149. 
WD'  **'  »  Kearney*  Andrews,  ION.  J.  Eq.  70. 
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§  409.    Exceptions — Cannot  Make  Radical  Changes. — 

But  the  authority  of  directors  "extends  merely  to  the 
supervision  and  management  of  the  company's  ordinary 
or  regular  business.  A  board  of  directors  have  no  im- 
plied authority  to  make  a  material  and  permanent  altera- 
tion of  the  business  or  constitution  of  a  corporation,  even 
though  the  alteration  be  within  the  company's  chartered 
powers."1  No  fundamental  change  in  the  charter  of  a 
corporation,  which  vitally  and  radically  affects  fixed  and 
established  rights,  can  be  forced  by  the  acts  of  the  major- 
ity upon  an  unwilling  stockholder.2  The  directors  of  an 
incorporated  company,  to  whom  the  management  of  the 
concern  is  given  generally,  have  no  authority  to  apply  to 
the  legislature  to  increase  their  powers;  and  an  act  of 
the  legislature,  passed  on  such  application  without  author- 
ity from  the  company,  giving  power  to  the  company  to 
raise  an  additional  assessment  on  the  stockholders,  is 
void.8  Directors  of  a  corporation,  unless  specially  em- 
powered, have  no  authority  to  make  sale  of  any  portion 
of  its  estate  essentially  necessary  for  the  transaction  of 
its  customary  business.4  A  majority  of  the  board  of 
directors  of  a  passenger  railway  company,  though  con- 
trolling a  majority  of  the  stock,  have  no  power,  without 
special  authority  in  their  charter,  to  execute  a  lease  of  the 
road  and  property  without  first  submitting  the  question 
to  the  stockholders  at  a  meeting  called  in  accordance  with 
their  charter.6  Where  the  charter  of  a  corporation  says 
that  the  capital  stock  of  the  corporation  shall  be  a  sum 
named,  "and  may  be  increased  from  time  to  time  at  the 
pleasure  of  the  said  corporation,"  the  directors  alone,  and 
without  the  matter  being  submitted  to  and  approved  by 
the  stockholders,  have  no  power  to  increase  it,  unless 

1  Morawetz  on   Corporations,   sec.        '  Marlborough  Mfg.  Co.  v.  Smith,  2 

239;  Railway  Co.  v.  Allerton,  IS  Wall.  Conn.  579. 
233;   New  York  etc.   R.  R.   Co.  v.        *  Rollins  v.  Clay,  33  Me.  132. 
Schuyler,  38  Barb.  534.  »  Martin  v.  R.  R.  Co.,   14   Phila. 

'  Hoey  v.  Henderson,  32  La.  Ann.  10. 
1069. 
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expressly  authorized  thereto.  The  fact  that  the  charter 
declares  that  "all  the  corporate  powers  of  the  said  cor- 
poration shall  be  vested  in  and  exercised  by  a  board  of 
directors,  and  such  officers  and  agents  as  said  board  shall 
appoint/'  does  not  alter  the  case.  The  powers  thus  granted 
to  the  directors  refer  to  the  ordinary  business  transac- 
tions of  the  corporation.1 

Illustrations. — The  charter  of  a  corporation  provided  that 
its  capital  stock  should  be  one  hundred  thousand  dollars,  with 
the  power  to  increase  it  to  five  hundred  thousand  dollars,  but 
did  not  provide  by  whom  this  power  should  be  exercised.  Held, 
that  the  board  of  directors  could  not  increase  the  capital  stock 
without  the  assent  of  the  stockholders:  Eidman  v.  Bowman,  58 
111.  444;  11  Am.  Rep.  90.  A  board  of  directors  of  a  mining 
corporation  makes  a  nominal  lease  of  the  mine  owned  by  the 
corporation,  to  a  party  really  acting  in  the  interests  of  a  mi- 
nority of  the  stockholders,  not  in  the  ordinary  course  of  the  busi- 
ness of  the  corporation,  but  for  the  purpose  of  withdrawing  the 
mine  from  the  control  of  a  board  of  directors  about  to  be  elected 
at  an  approaching  meeting  of  the  stockholders,  and  thereby 
perpetuating  the  control  of  the  minority.  Held,  that  a  court  of 
equity  will  cancel  the  lease  on  a  bill  filed  by  the  corporation 
for  that  purpose:  Mahoney  Mining  Co.  v.  Bennett,  5  Saw.  141. 
The  powers  and  privileges  of  the  Norfolk  Manufacturing  Com- 
pany were,  by  its  charter,  made  subject  to  the  provisions  of  an 
act  vesting  the  levying  of  assessments  exclusively  in  the  corpo- 
ration. A  by-law  was  passed,  authorizing  the  directors  "to  take 
care  of  the  interests  and  manage  the  concerns  of  the  corpora- 
tion." Held,  that  the  corporation  had  no  power  to  delegate  an 
authority  to  the  directors  to  lay  assessments,  and  that  the  by- 
law did  not,  in  fact,  import  an  intention  to  delegate  it:  Ex  parts 
Henry  Winsor,  3  Story,  411. 

§  410.  Cannot  Wind  up  Corporation. — Nor  have  the 
directors  implied  authority  to  wind  up  the  company,  or  to 
sell  property  necessary  to  carry  on  its  business,*  or  io  give 
away  its  funds,  or  deprive  it  of  any  of  the  means  to  ac- 
complish the  purposo  for  which  it  was  chartered.1    A 

1  Railway  Co.  v.  Allerton,  IS  WalL  Rubber  Co.,  33  Barb.  578;  Rollins  «. 

233.  Clay,  33  Me.  J32. 

1  Bank  Commissioners  v.  Brest,  1  '  Bedford  R.  R.  Co.  «.  Bowser,  48 

Harr.   Ch.   106;  Abbot  v.  American  Pa.  St  29. 
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corporation's  assignment  for  benefit  of  creditors,  made  by 
the  board  of  directors,  without  consent  of  the  stockhold- 
ers, is  void  as  against  the  stockholders,  but  not  as  against 
a  mere  creditor.1 

§  411.  Directors  Trustees  for  Corporation. — The  di- 
rectors of  a  corporation  stand  in  a  fiduciary  relation  to 
the  stockholders,  and  are  generally  recognized  as  trustees. 
Hence,  they  are  held  to  the  utmost  good  faith  in  their 
dealings  for  and  with  the  corporation.8  A  director  of  a 
corporation  occupies  a  trust  relation  towards  the  stock- 
holders, which  disables  him  from  taking  any  personal 
benefit  under  a  contract  entered  into  by  the  board,  on 
behalf  of  the  corporation.  Thus  a  railroad  director  can- 
not be  individually  interested  in  a  contract  for  the  con- 
struction of  the  road.1  So  where  a  director,  by  means  of 
his  power  as  such,  secures  to  himself  any  advantage  over 
other  stockholders  or  creditors,  equity  will  treat  the  trans- 
action as  void,  or  charge  him,  as  trustee,  for  the  benefit 
of  the  injured  parties;  nor  can  such  director,  as  to  such 

1  Eppright  v.   Nickerson,   78   Mo.  the  corporation.    From  this  position 

482.  arose  the  duty  of  managing  and  con- 

9  Keohler  v.  Black  River  Iron  Co.,  ducting  its  affairs  to  the  best  advan- 
2  Black,  715;  European  etc.  B.  B.  Co.  tage,  and  the  obligation  not  to  let  the 
v.  Poor,  59  Me.  277;  Butts  v.  Wood,  private  interests  of  any  individual  di- 
88  Barb.  188;  Cumberland  Coal  Co.  v.  rector  compete  with  his  duty  toward 
Sherman,  30  Barb.  553;  Port  v.  Bus-  the  corporation.  Whether  a  director 
sel,  36  Ind.  60;  10  Am.  Hep.  5;  Kim-  of  a  corporation  is  to  be  called  a 
meil  v.  Geeting,  2  Grant  Cas.  125;  trustee  or  not,  in  a  strict  sense,  there 
Bedmund  v.  Dickerson,  9  N.  J.  Eq.  can  be  no  doubt  that  his  character  is 
507;  59  Am.  Deo.  418;  Blair  Town  fiduciary,  being  intrusted  by  others 
Lot  Co.  v.  Walker,  50  Iowa,  376;  Lit-  with  powers  which  are  to  be  exercised 
tie  Rock  B.  B.  Co.  v.  Page,  35  Ark.  for  the  common  and  general  interests 
904;  Chouteau  v.  Allen,  70  Mo.  290;  of  the  corporation,  and  not  for  his  own 
Hoffman  etc.  Coal  Co.  v.  Cumberland  private  interests.  He  falls,  therefore, 
Coal  Co.,  16  Md.  456;  77  Am.  Dec.  within  the  great  rule  by  which  equity 
311;  Simons  v.  Vulcan  Oil  Co.,  61  Pa.  requires  that  confidence  shall  not  be 
St.  202;  100  Am.  Dec.  628;  Hoyle  v.  abused  by  the  party  in  whom  it  is  re- 
B.  R.  Co.,  54  N.  Y.  314,  13  Am.  Bep.  posed,  and  which  it  enforces  by  im- 
595,  the  court  saying:  "Vilas  was  a  posing  a  disability,  either  partial  or 
director  of  the  railroad  company  dur-  complete,  upon  the  party  intrusted  to 
ing  the  whole  period  of  the  transac-  deal,  on  his  own  behalf,  in  respect  to 
tions  in  question.  He  and  his  co-  any  matter  involved  in  such  conn- 
directors  were  together  clothed  with  dence." 

the  power  of  managing  the  corporate       *  European  etc.  B.  B.  Co.  v.  Poor, 

property  and  conducting  the  affairs  of  59  Me.  277. 
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parties,  claim  to  have  acted  in  ignorance  of  what  it  was 
his  duty  to  know  concerning  the  conduct  and  condition 
of  the  affairs  of  the  corporation.1  Equity  will  not  permit 
a  director  in  the  exercise  of  his  official  duties  to  make  a 
profit  for  himself,  to  the  exclusion  of  the  other  stockhold- 
ers.1 A  resolution  of  the  board  of  trustees,  carried  by  the 
casting  vote  of  the  president,  ratifying  an  unauthorized 
act  of  the  president,  in  a  matter  in  which  he  was  per- 
sonally interested,  is  void.1  When  a  director  assents  to 
a  contract  from  which  he  is  to  derive  a  secret  profit, 
equity  will  compel  him  to  surrender  it  to  the  company.4 
A  director  cannot  enforce  a  contract  made  with  his  co- 
directors,  under  which  he  is  to  have  one  third  of  a  profit 
of  one  hundred  thousand  dollars  for  selling  a  railroad 
property,  his  services  being  trifling.  Such  a  contract  is 
beyond  the  power  of  the  directors  to  make.5  A  director 
cannot  use  the  funds  of  the  corporation  in  payment  of  a 
note  made  by  them  to  the  president  of  the  corporation  as 
payee,  and  for  its  benefit.6  So  directors  who  sell  to  them- 
selves stock  at  one  third  of  its  par  value  are  liable  to  the 
company  and  its  creditors  for  the  full  value  of  the  stock.7 
A  director  cannot  speculate  with  the  funds  of  the  corpo- 
ration, and  appropriate  the  profit.  Nor  can  he  in  making 
sales  and  purchases  take  advantage  of  his  position  for  his 
own  profit.8  A  sale  by  directors  of  its  assets  to  another 
corporation  in  which  the  same  persons  are  interested  as 
stockholders,  for  an  inadequate  price,  should  be  set  aside 
as  against  any  stockholders  in  the  former  company  who 
have  not  consented  to  it.  Such  a  sale  is  in  effect  a  sale 
by  a  trustee  to  himself.  The  vendor  and  purchaser  are 
in  the  same  interest.    It  is  the  duty  of  the  managing 

1Corbett  v.  Woodward,    5    Saw.  *  Hubbard  v.  New  York  eta  Invest- 

403.  ment  Co.,  14  Fed.  Rep.  675. 

3  Farmers'  etc.  Bank  v.  Downey,  63  e  Gallery  v.  Albion  Exchange  Bank, 

Cal.  466;  31  Am.  Rep.  62.  41  Mich.  169. 

8  Chamberlain  v.  Pacific  Wool-grow-  7  Freeman  v.  Stine,  15  Phila.  37. 

ing  Co.,  54  Cal.  103.  *  Redmond  v.  Diekerson,  9  N.  J. 

?Bentt>.  Priest*  10  Mo.  App.  643.  Eg..  607;  69  Am.  Dec.  418. 
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directors  of  the  vendor  company,  as  such,  to  obtain  the 
highest  price  for  the  property;  while,  as  stockholders  in 
the  purchasing  company,  it  is  their  interest  to  buy  it  as 
low  as  possible.1  A  director  who,  by  agreement  with  his 
co-directors,  sells  the  bonds  of  the  corporation  on  his 
private  account,  must  account  for  the  profit  realized  to 
creditors  or  stockholders.2  The  stockholders  and  credi- 
tors of  a  canal  company  may  compel  a  railroad  to  account 
for  the  additional  value  of  property  of  the  canal  company 
appropriated  by  the  railroad  company  for  railroad  pur- 
poses, with  the  assent  of  the  board  of  directors  of  the 
canal  company  elected  in  the  interest  of  the  railroad  com- 
pany, the  compensation  therefor  being  agreed  upon  by 
the  directors  of  the  two  companies,  and  being  far  below 
the  value  of  the  property,  although  they  cannot,  after  the 
railroad  has  been  completed,  reclaim  the  property  or  en- 
join its  use/  The  executive  committee  of  a  company 
have  no  right  to  vote  money  to  themselves  in  addition  to 
their  regular  compensation,  for  their  services  as  promoters 
and  originators  of  the  company,  or  in  consideration  of 
the  members  retiring  from  the  executive  committee. 
And  if  large  sums  are  granted  for  those  purposes,  this 
affords  a  good  reason  for  the  appointment  of  a  receiver.4 
A  creditor  of  a  corporation  may  pursue  its  property  into 
the  hands  of  a  director,  a  share-holder,  to  whose  use  were 
appropriated  bonds,  assets  of  the  corporation,  under  a 
resolution  in  the  passage  of  which  he  aided,  he  being 
liable  to  the  creditors  as  trustee  for  the  value  of  such 
bonds.6  A  creditor  holding  property  of  a  corporation,  in 
order  to  apply  the  profits  thereof  to  reimburse  himself 
and  pay  its  other  debts,  is  analogous  to  a  trustee,  and 
must  return  to  the  stockholders  the  remnant  of  the  prop- 

1  Goodin  v.  Canal  Co.,  18  Ohio  St  *  Blatohford  v.  Hobs,  64  Barb.  42; 

109;  98  Am.  Dec.  95.  5  Abb.  Pr.,  N.  S.,  434;  37  How.  Pr. 

a  Widrig  v.  R.  R.  Co.,  82  Ky.  611.  110. 

*  Goodin  v.  Canal  Co.,  18  Ohio  St  6  Union  Bank  v.  Douglass,   1  Mc- 

169;  98  Am.  Dec.  96.  Crary,  86. 
Vol.  L— 44 
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erty  in  his  hands  after  the  purposes  of  the  quasi  trust 
have  been  subserved.1  Directors  are  quasi  trustees,  and 
without  special  power  under  the  charter  cannot  bind  the 
corporation  or  its  assets  by  a  contract  to  pay  usury.1 
A  promissory  note  made  by  a  corporation  to  its  trustees 
is  void  as  against  public  policy .*  The  officers  and  direc- 
tors of  a  railroad  corporation  are  not  technical  trustees, 
and  have  a  perfect  right  to  buy  up  the  shares  of  stock- 
holders at  less  than  the  par  value,  and  sell  them  at  a  profit 
to  another  corporation,  which  thereby  acquires  a  majority 
of  the  stock,  and  so  the  control  of  the  railroad.4  A  direc- 
tor may  become  its  creditor,  and  foreclose  a  mortgage  and 
purchase  at  the  execution  sale,  but  he  is  bound  to  act  in 
the  utmost  good  faith,  and  the  sale  will  be  set  aside  on 
slighter  grounds  than  in  ordinary  cases.*  The  doctrine 
that  the  directors  are  trustees  for  the  stockholders  has 
relation  only  to  the  acts  of  the  directors  in  connection 
with  the  property  held  by  the  corporation  itself,  and  to 
their  management  of  its  business.  And  a  director  in 
purchasing  his  stock  is  not  bound  to  communicate  to  the 
stockholder  his  knowledge  of  its  worth,  although  the 
same  was  obtained  by  reason  of  his  official  relation  to  the 
company;  nor  is  he  bound,  in  order  to  make  a  valid  pur- 
chase, to  pay  a  fair  and  adequate  price  therefor.6  A  di- 
rector of  a  railroad  company  stands  in  a  fiduciary  relation 
to  a  stockholder,  and  in  acting  for  him  in  his  absence  can- 
not be  regarded  as  a  stranger.7 

Illustrations.  —  A  majority  of  stockholders,  authorized  by 
law  to  dissolve  the  corporation  and  distribute  its  property, 
themselves  having  become  the  purchasers  at  an  unfair  ap- 
praisal,  held,   accountable  to  the  other  stockholders  for  its 

:  Pioneer  Gold  Mining  Co.  v.  Baker,  *  Hallara  v.  Indianola  Hotel  Ox,  66 

20  Fed.  Rep.  4.  Iowa,  178. 

a  Planters'  Warehouse  Co.  v.  John-  *  Comm'ra  of  Tippecanoe  County  v. 

son,  62  Ga.  308.  Reynolds,  44  Ind.  509;  15  Am.  Rep. 

*  Wilbur  v.  Lynde,  49  CaL  290;  19  245. 

Am.  Rep.  645.  7  Philadelphia  etc  R.  R.  Co.  r.  Cow. 

*  Deaderick  v.  Wilson,  8  Bait.  108.    ell,  28  Pa.  St.  329;  70  Am.  Dec  128. 
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value:  Ervin  v.  Oregon  RJy  &  Nov.  Co.,  20  Fed.  Rep.  577.    A 
director  of  a  bank  loaned  the  moneys  of  a  bank  on  a  note  run- 
ning to  the  bank  at  a  stipulated  rate  of  interest,  but  on  a  secret 
agreement  with  the  borrowers  that  he  should  participate  in  the 
profits  of  lands  to  be  purchased  with  the  moneys.    Held,  that 
he  was  bound  to  surrender  those  acquired  profits  to  the  bank. 
Farmers'  etc.  Bank  v.  Downey,  53  Cal.  466;  31  Am.  Rep.  62. 
The  president  of  a  company  who  was  also  director,  having 
knowledge  through  his  official  position  that  the  company's 
stock  was  worth  more  than  its   nominal   market  value,  pur- 
chased stock  of  a  stockholder  for  the  market  price,  and  without 
disclosing  to  him  the  facts  within  his  knowledge,  as  to  the  real 
value.    Held,  that  there  was  no  relation  of  trust  between  the 
parties,  and  that  in  the  absence  of  actual  fraud  the  purchase 
was  valid:    Commissioners  v.  Reynolds,  44  Ind.  509;    15  Am. 
Rep.  245.     One,  in  order  to  secure  his  pay  as  president  and 
attorney  of  a  private  corporation,  caused  its  secretary  to  assign 
to  him  certain  certificates  of  purchase  of  land  held  by  the  corpo- 
ration, and  in  their  possession  as  officers  thereof.    Held,  that  a 
court  of  equity  might  compel  an  unconditional  return  of  the  cer- 
tificates; the  officers  had  no  lien  thereon:  Emporium  etc.  v.  Emrie, 
54  111.  345.    A  bill  was  brought  by  the  assignees  of  a  foreign  cor- 
poration against  several  citizens  of  Massachusetts,  who  had  been 
directors  of  said  corporation,  alleging  that  they  had  not  used 
the  property  and  moneys  of  the  corporation  for  lawful  purposes, 
but  had  illegally  misused  and  expended  it,  and  divided  some 
of  the  money  among  themselves  for  their  own  benefit.    Held, 
that  it  was  not  demurrable:    Gindrat  v.  Dane,  4  Cliff.  260, 
The  trustees  of  a  corporation  resolved  by  vote  to  borrow  money 
upon  mortgage  of  the  corporate  property  to  pay  corporation 
debts,  and  authorized  A,  the  president,  to  execute  a  mortgage. 
A  purchased  the  debts,  and  had  them  assigned  to  a  firm  of 
which  he  was  a  member,  to  which  firm  the  mortgage  was  made. 
In  an  action  to  foreclose,  held,  that  this  transaction  was  not 
authorized  by  the  resolution  of  the  trustees,  nor  would  the  law 
permit  the  president  thus  to  deal  with  himself:  Davis  v.  Rock 
Creek  etc.  mining  Co.,  55  Cal.  359;  36  Am.  Rep.  40.    The  trus- 
tee of  a  corporation  contracted  to  purchase  land  for  the  corpo- 
ration, to  take  the  title  in  his  own  name,  and  to  then  convey  to 
the  corporation,  the  land  having  been  paid  for.    Held,  that  he 
could   be  compelled  to  accept  a  deed  and  to  convey:   Eins- 
phar  v.  Wagner,  12  Neb.  458.     A  sale  to  a  stockholder  of  the 
corporate  property  ordered  sold  at  a  general  meeting  of  the 
stockholders,  not  all  the  stockholders  being  present,  there  being 
no  board   of  directors,  held,  voidable,  though  the   purchaser 
paid  a  fair  price:  Reilly  v.  Oglebay,  25  W.  Va.  36.    B  and  C,  as 
promoters  of  a  projected  corporation,  negotiated  an  agreement 
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between  it  and  A,  a  patent  owner,  by  which  B  and  C  were  to 
receive  certain  shares  of  the  stock.  B  and  C  then  offered  the 
public  an  option  to  take  stock,  disclosing  that  a  portion  was  to 
be  issued  to  A  in  part  payment,  but  not  that  B  and  C  were  to 
have  stock  on  any  different  terms.  B  was  elected  president 
and  C  treasurer,  and  they  placed  a  large  amount  at  seven  dol- 
lars a  share,  getting  their  own  stock  for  nothing.  Held,  that 
their  fiduciary  relation  was  such  that  any  secret  profits  must 
be  refunded  to  the  company;  and  that  they  were  jointly  liable 
therein  as  partners:  Chandler  v.  Bacon,  30  Fed.  Rep.  538.  A 
lease  was  made  by  the  board  of  directors  on  tbe  day  their  terms 
of  office  expired,  two  of  the  board  having  been  concerned  in  a 
fraudulent  issue  of  spurious  stock  to  two  lessees  in  the  employ 
of  the  corporation,  one  of  whom  had  been  an  agent  in  the  issue 
of  such  stock,  and  securing  such  lessees  a  clear  profit  equal  to 
one  half  of  the  gross  earnings  of  the  road.  Held,  a  fraud  on  the 
rights  of  the  stockholders:  Stevens  v.  Davison,  18  Gratt.  819;  98 
Am.  Dec.  692.  A  debt  of  a  corporation  beyond  the  limit  pre- 
scribed by  its  charter  was  held  by  its  directors,  and  they  in 
good  faith  took  a  mortgage  on  the  property  of  the  corporation 
for  security.  Held,  that  they  may  enforce  such  security,  even 
though  they  participated  in  the  management  of  the  corporate 
business  in  such  a  way  as  to  permit  the  accumulation  of  the 
debt  beyond  the  allowed  limit,  and  though  the  corporation  was 
insolvent  when  the  mortgage  was  taken,  and  the  mortgage  gave 
them  a  preference  over  other  creditors:  Oarrett  v.  Plow  Co.,  70 
Iowa,  697;  59  Am.  Rep.  461. 

§  412.  Must  not  have  Contrary  Interests. — Therefore 
a  director  cannot  represent  the  company  when  he  has 
adverse  interests  of  his  own  in  any  transaction.1  Acts  of 
officers  of  a  corporation,  in  any  transaction  in  which  both 
the  corporation  and  they  themselves  individually  are  inter- 
ested, do  not  bind  the  corporation.2  A  contract  between 
a  railroad  and  a  construction  company  is  void,  when  any 

1  Hoyler.  R.  R.  Co.,  64  N.  Y.  314;  Vt  144;  Wardell  v.  RR.  Co.,  4  DDL 

13  Am.  Rep.  595;  Cumberland  Bank  330;  103  U.  a  751;  European  etc  R. 

v.  Sherman,  30  Barb.  553;  Oilman  etc.  R  Co.  p.  Poor,  59  Me.  277;  First  Nat. 

R   R    Co.   v.   KeUey,   77    HL    426;  Bank  v.  Gifford,  47  Iowa,  575;  Stew- 

Goodin*.  Canal  Co.,  18  Ohio  St  169;  art  v.  R.  R  Co.,  38  N.  J.'  I*  505; 

98  Am.  Dec  95;  Simons  v.  Vulcan  Oil  San  Diego  v.  R  R  Co.,  44  CaL  106; 

Co.,  61  Pa.  St  204;  100  Am.  Dec  628;  Gallery  v.  Bank,  41  Mich.  169;  32  Am. 

Covington  R  R  Co.  v.  Bowler,  9  Bush,  Rep.  149. 

468;  Paine  v.  R  R  Co.,  31  Ind.  283;        *  Davenport   Bank   v.   Gifford,    47 

Cook  v.  Berlin  Wool  Ca,  43  Wis.  413;  Iowa,  575. 
Stark  Bank  v.  U.  S.  Pottery  Co.,  34 


693  .  LIABILITIES.  §  412 

of  the  directors  of  the  railroad  are  members  of  the  con- 
struction company,  and  the  fact  of  long  acquiescence  on 
the  part  of  the  stockholders  of  the  railroad  makes  no  dif- 
ference.1 Directors  of  one  telegraph  company,  who  are 
also  directors  of  another  company,  which  owns  two  fifths 
of  the  stock  of  the  former  company,  cannot  vote  to  lease 
the  former  company  to  the  latter.2  A  contract  between 
a  corporation  and  a  director  thereof,  embodied  in  a  reso- 
lution for  the  passage  of  which  the  director's  vote  was 
necessary  and  was  given,  is  invalid.8  A  contract  between 
two  corporations  is  not  void  because  all  the  directors  of 
one  corporation  are  members  of  the  board  of  directors 
of  the  other  corporation.4  A  purchase  by  a  corporation 
will  not  be  set  aside  because  of  the  interest  of  one  of  the 
directors,  where  the  complaining  stockholder  has  suffered 
no  damage.5  A  party  who  constructs  ditches  under  a 
written  contract  with  the  directors  of  a  draining  com- 
pany may  recover  on  the  contract,  although  he  was  one 
of  the  directors  at  the  time  of  its  execution.6  In  order  to 
enable  a  manufacturing  corporation  to  pay  its  debts,  and 
thus  continue  its  business,  its  directors  may  guarantee 
payment  of  its  note  made  to  its  own  order,  and  take  as 
security  for  their  liability  its  mortgage  on  all  its  prop- 
erty.7 While  an  arrangement  by  which  a  managing 
director  of  a  railroad  corporation  puts  forward  a  third 
person  as  a  contractor  to  do  work  for  the  corporation,  the 
director  designing  to  secure  a  special  benefit  to  himself 
may  be  constructively  fraudulent,  yet  where  the  relation 
of  the  director  to  the  contract  is  hot  that  of  an  undis- 
closed principal,  and  the  stockholders  have  knowledge  of 
the  facts  and  power  to  prevent  the  consummation  of  the 

1  Thomas  v.  R.  R.  Co.,  1  McCrary,  *  Alexander  v.  Willanw,  14  Mo.  App. 

392.  13. 

>  BUI  v.  Western  Union  Tel.  Co.,  16  5  Hill  v.  Nisbet,  100  Ind.  341. 

Fed.  Rep.  14.  *  Ward  «.  Polk,  70  Ind.  309. 

*  Bennett  v.  St.  Louis  Car  Roofing  T  Hopson  v.  Mtn&  Axle  and  Spring 

Co.,  19  Mo.  App.  349.  Co.,  50  Conn.  597. 
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contract,  if  they  choose,  actual  fraud  not  existing,  con- 
structive fraud  will  not  he  presumed.1 

Illustrations. — The  president  of  a  railroad  company,  who 
was  not  a  stockholder,  loaned  it  $81,000,  to  secure  which  its 
hoard  of  directors  directed  its  treasurer  to  deliver  to  him,  for  it, 
810  of  its  bonds,  each  for  $1000.  In  an  action  to  foreclose  a 
mortgage  given  to  secure  its  bonds,  held,  that  in  absence  of  any 
showing  of  fraud  or  of  insolvency  of  the  company  when  he  was 
entitled  to  take  the  bonds,  he  might  prove  them  for  their  fall 
amount,  and  share  in  the  distribution  up  to  the  amount  of  his 
claim;  and  this  though  two  other  members  of  the  board  were 
guarantors:  Duncomb  v.  R.  R.  Co.,  88  N.  Y.  1. 

§  413.  Liability  of  Directors  for  Fraud.  —The  direc- 
tors are  liable  to  the  company  for  losses  resulting  from 
their  frauds  or  willful  acts.2  For  the  damage  sustained 
by  a  stockholder  from  illegal  and  fraudulent  acts  of  di- 
rectors and  officers  of  a  company,  an  action  may  be  sus- 
tained by  the  stockholder  against  the  officers  and  directors.8 
So  a  court  of  equity,  at  the  instance  of  the  stockholders, 
may  call  the  directors  of  a  corporation  to  account  for 
abuse  of  trust,  waste,  or  misapplication  of  funds.4  Direc- 
tors of  a  corporation  placing  bonds  in  the  hands  of  an 
agent  for  sale,  and  falsely  and  knowingly  causing  them 
to  be  indorsed  "first-mortgage  bonds,"  are  liable  in  dam- 
ages to  purchasers  in  good  faith  relying  on  such  indorse- 
ment and  injured  by  the  misrepresentation.6  So  if  direc- 
tors of  a  corporation  knowingly  issue  spurious  stock  and 
obtain  a  loan  on  it,  they  are  personally  liable.6  A  director 
of  a  corporation  who  sees  a  card  issued  by  the  officers  of 
the  company  in  the  ordinary  course  of  their  business, 

1  Union  Pacific  R.  B.  Co.  v.  Credit  One  who  has  acted  as  trustee  may  be 

Mobilier,  135  Mass.  367.  liable,  although  he  was  not  legally 

3  Percy  v.   Millaudon,   3  La.   568;  elected,  and  was  not  a  stockholder: 

United  Society  v.  Underwood,  9  Bush,  Halstead  v.  Dodge,  51  N.  Y.  Sup.  Ct. 

617;  15  Am.  Rep.  731;  Verplauch  v.  169. 

Ins.  Co.,  1  Edw.  Ch.  87;  Robinson  v.  8  Crook  v.  Jewett,  12  How.  Pr.  19. 

Smith,  3  Paige,  222;   24  Am.  Dec.  *Baylesst>.  Orne,  1  Freem.  Ch.  161. 

212;  Smith  v.  Rathbun,  66  Barb.  405;  '  Clark  v.  Edgar,  12  Mo.  App.  345; 

Hodges  v.  New  England  Screw  Co.,  1  84  Mo.  106;  64  Am.  Rep.  84. 

K  I.  312;  53  Am.  Dec.  624;  Smith  v.  °  Exchange  Bank  v.  Sibley,  71  Ga. 

Poor,  40  Me.  415;  63  Am.  Dec.  672.  726. 
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with  the  names  of  the  directors  attached,  cannot'  be  held 
liable  for  false  representations  contained  in  the  card, 
where  it  appears  that  he  did  not  circulate  the  cards,  and 
had  no  knowledge  as  to  the  truth  or  untruth  of  the  repre- 
sentations thereon,  but  allowed  his  name  to  be  used 
without  reflection  as  to  the  consequences.1  A  director  of 
a  manufacturing  company,  who  has  assented  to  a  dividend 
amounting  to  more  than  the  profits,  may  be  sued  for  such 
violation  of  duty  without  joining  with  him  the  company 
as  defendant.2  False  representations,  made  by  the  officers 
of  a  corporation  which  has  become  a  stockholder  in  an- 
other corporation,  as  to  the  financial  condition  of  the 
latter,  do  not  subject  the  former  to  liability  as  a  member 
of  the  latter  for  debts,  etc.*  The  directors  of  an  insurance 
company  are  liable  personally  to  the  assured,  who,  by 
reason  of  the  insolvency  of  the  company,  has  been  unable 
to  recover  upon  his  policy,  where  they  have  fraudulently 
made  and  published  false  representations  as  to  the  finan- 
cial condition  of  the  company  whereby  the  plaintiff  was 
induced  to  insure  therein;  and  it  is  no  defense  that  they 
were  acting  officially,  or  that  there  was  no  privity  of  con- 
tract between  them  and  the  plaintiff.4 

Illustrations. — An  insolvent  corporation  being  indebted  to 
its  officers  and  directors,  they  executed  the  notes  of  the  corpo- 
ration in  their  own  favor,  and  having  obtained  judgment  by 
default,  issued  execution  thereon.  In  the  distribution  of  the 
proceeds  of  the  sheriff's  sale  of  the  personal  property  of  the  cor- 
poration, held,  that  this  conduct  of  the  officers  was  a  fraud  in 
law,  which  gave  them  no  preference  over  general  creditors  in 
the  distribution:  Hopkim's  Appeal,  90  Pa.  St.  69.  The  defend- 
ant, a  director  in  a  life  insurance  company,  in  consideration  of 
certain  railroad  bonds  delivered  to  his  business  partner,  agreed 
to  and  did  advocate  and  vote  for  the  assignment  of  the  com- 
pany's policies  to  another  company,  and  for  the  reinsurance  of 
the  same  in  the  latter  company.  Held,  that  so  many  of  the 
bonds  as  defendant  received  belonged  to  the  corporation  of 

1  Wakeman   v.    Dalley,    44    Barb.  *  Langan  v.  Iowa   and  Minnesota 

498.  Constr.  Co.,  49  Iowa,  317. 

'Hill    t>.     Frazier,    22    Pa.    St.  *  Salmon  v.  Richardson,  30  Conn. 

320.  360;  79  Am.  Dec.  255. 
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which  he  was  a  director,  and  on  his  failure  to  produce  the  same, 
a  judgment  for  their  estimated  value  was  rightly  entered:  Bod 
v.  Priest,  86  Mo.  475.  A  treasurer  of  a  corporation  presented 
his  claim  for  pay  for  services  to  the  board  of  directors,  and  it 
was  allowed;  all  the  proceedings  were  strictly  regular,  but  it 
was  shown  that  the  quorum  of  directors  present  at  the  meeting 
consisted  of  the  treasurer  himself,  his  father,  and  another  rela- 
tive. The  payment  of  such  compensation  to  the  treasurer  was 
contrary  to  the  distinct  understanding  of  the  parties.  Held,  that 
a  suit  against  these  three  directors  by  one  stockholder,  in  behalf 
also  of  the  rest,  would  lie,  and  that  a  judgment  setting  aside  the 
transaction  as  an  abuse  of  trust,  and  for  the  repayment  of  the 
money,  was  correct:  Butts  v.  Wood,  38  Barb.  181.  A  statute,  pro- 
viding for  the  making  of  a  return  by  the  officers  of  certain  corpo- 
rations, enacted  that  if  the  certificate  of  the  state  of  the  company 
were  false  in  any  material  representation,  the  officers  signing  it 
should  be  personally  liable,  etc.  A  certificate  set  forth  that  the 
capital  stock  had  been  paid  in  in  cash,  whereas  in  fact  it  had 
been  paid  in  in  property  of  an  uncertain  value.  Held,  that  this 
was  a  material  misrepresentation,  and  the  officers  were  liable: 
Waters  v.  Quimby,  27  N.  J.  L.  198.  Certain  partners,  as  direc- 
tors in  a  corporation,  voted  to  award  a  construction  contract, 
which  they  knew  was  then  going  to  be  transferred,  to  their  co- 
partners, who  were  also  directors.  Held,  that  they  could  not 
enforce  an  agreement  giving  them  a  share  in  the  transaction,  as 
they  were  participants  in  the  fraud:  Weed  v.  R.  R.  Co.,  31 
Minn.  154.  A.  bought  property  for  eighty  thousand  dollars, 
and  eight  months  afterwards  conveyed  it  to  a  corporation  for 
the  nominal  sum  of  seven  hundred  thousand  dollars,  taking 
all  the  capital  stock  of  the  corporation  in  payment.  The  direc- 
tors swore  to  a  certificate  stating  that  the  amount  of  capital 
stock  paid  in  full  was  seven  hundred  thousand  dollars.  Held, 
that  the  directors  were  properly  found  to  have  sworn  to  a 
false  certificate,  and  therefore  to  be  personally  liable  to  a  credi- 
tor of  the  corporation:  Huntington  v.  Attritt,  42  Hun,  459. 

§  414.    Liability  of  Directors  for  Neglect.— They  are 

likewise  liable  for  losses  caused  by  their  carelessness  or 
neglect  in  attending  to  the  duties  of  their  office.1  It  is 
no  defense  that  they  acted  gratuitously  and  without  com- 
pensation. The  law  requires  that  he  who  undertakes  the 
responsibilities  of  the  position  of  a  director  shall  bring 
to  the  exercise  of  his  trust  a  skill  and  knowledge  com- 

1  Sperisgs'B  Appeal,  71  Pa.  St,  11;  10  Am.  Rep.  684. 
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mensurate  with  the  duties  of  that  important  position.    A 
director  is  liable  for  ordinary  neglect,  and  is  bound  to 
exercise  reasonable  diligence  proportionate  in  every  case 
to  the  undertaking.1    When  directors  of  a  corporation 
have  the  means  of  knowledge,  ignorance  will  not  excuse 
them  for  allowing  the  funds  thereof  to  be  diverted  from 
the  purposes  of  the  trust;   and  they  are  individually  re- 
sponsible therefor.2    To  charge  a  trustee  of  a  manufactur- 
ing corporation  within   the  statute  for  signing  a  false 
report,  knowing  it  to  be  false,  some  fact  or  circumstance 
must  be  shown  indicating  that  it  was  made  in  bad  faith, 
or  for  some  fraudulent  purpose,  and  not  ignorantly  nor 
inadvertently;-  and  this  is  a  question  of  fact  that  must  be 
passed  upon  before  the  liability  can  be  adjudged.     If  the 
report  filed  be  untrue,  and  constitutes  a  false  representa- 
tion, it  renders  liable  only  the  trustee  who  signed  it,  and 
who  signed  knowing  it  to  be  false.*    A  creditor  of  a  cor- 
poration cannot  maintain  an  action  against  the  directors 
for  damages,  on  the  ground  that  their  misconduct  has 
caused  the  insolvency  of  the  corporation.4    Directors  are 
not  necessarily  bound  to  keep  corporate  property  insured.5 
Under  a  statute  making  the  directors  of  a  corporation 
liable  to  its  creditors  for  losses  occurring  from  their  of- 
ficial  mismanagement,  they  are  personally  responsible 
only  for  the  official  mismanagement  which  occurred  dur- 
ing the  year  for  which  they  were  chosen,  and  during 
which  they  acted.     One#board  of  directors  cannot  be  an- 
swerable for  renewals  of  worthless  paper,  discounted  by  a 
previous  board.6    Under  a  statute   making  the  trustees 
of  a  manufacturing  corporation  liable  for  debts  existing 
at  the  time  of  the  neglect  of  the  trustees  to  file  the  annual 
report  required,  a  judgment  existing  at  the  time  of  such 

1  Bank  v.  Hill,  56  Me.  386;  96  Am.  *  Winter  t>.  Baker,  34  How.  Pr.  183. 

Dec  471.  *  Charleatown  Boot  and  Shoe  Co.  v. 

a  Shea  v.  Mabry,  1  Lea,  319.  Dunsmore,  60  N.  H.  85. 

*  Pier  v.  Hanmore,   86  N.  Y.   95;  *  Bank  of   Mutual  Redemption  v. 

Pier  v.  George,  86  N.  Y.  613.  Hill,  56  Me.  385;  96  Am.  Dec.  470. 
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neglect  is  a  "debt"  within  the  meaning  of  the  statute.1 
Under  a  statute  mating  directors  of  a  corporation  liable 
for  debts  beyond  the  amount  of  its  capital,  debts  to  them 
are  not  to  be  counted.1 

8  415.    Liability  for  Mistakes  Hade  in  Good  Faith.— 

Directors,  like  mandataries  and  other  agents,  are  not  re- 
sponsible for  an  error  in  judgment  when  duty  compels 
them  to  choose  between  difficulties,  and  the  case  is  one 
in  which  doubt  mav  reasonably  be  said  to  exist  and  it  i3 
hard  to  sav  which  is  the  safe  course.  But  when  the  error 
is  gross,  the  necessity  for  the  act  not  apparent,  and  the 
consequences  fatal,  they  must  be  held  responsible,  or  the 
principal  be  left  without  protection.*    Where  certain  per- 

1  Lewis  «.  Armstrong  8  Abb.  K.  C  responsible  for  mistakes  of  judgment, 
385.  or  want  of  skill  and  knowledge*    They 

2  McCIave  «.   ThosBpson,   36  Hon,  have  been  requested  by  their  co-stock- 
363.  holders  to  take  their  positions,   and 

*  Hoi  cres  r.  New  England  Screw  Co.,  they  hare  given  their  services  without 
B.  L  312;  53  Am.  Dec.  624;  Scott  v.  compensation.     We  are  dealing  now 
Depeyner,  1  Edw.  Ch.  513.     In  Sper-  with    their   responsibility    to    stock- 
ing s  Appeal,  71  Pa.  St.  11,  10  Am.  holders,    not    to    outside    parties, — 
Rep.  6>4,  the  law  is  well  stated  by  creditors  and  despositors.     It  is  un- 
Sharswood,  J.,  as  follows:  "It  is  by  necessary  to  consider  what  the   rule 
no  mean.?  a  well-settled  point  what  is  may   be  as  to  them.     Upon  a  close 
the  precise  relation  which  directors  examination  of  all  the  reported  cades, 
sustain   to  stockholders.      They  are,  although   there   are  many   dicti  not 
undoubtedly,  said  in  many  authorities  easily  reconcilable,  yet  I  have  fou^d 
to  be  trustees,  but  that,  as  I  apprehend,  no  judgment  or  decree  which  has  held 
is  only  in  a  general  sense  as  we  term  directors  to  account,  except  when  they 
an  agent  or  any  bailee  intrusted  with  have  themselves  been  personally  guihy 
the  care  and  management  of  the  prop-  of  some  fraud  on  the  corporation,  or 
erty  of  another.     It  is  certain  that  have  known  and  connived  at  some 
they  are  not  technical  trustees.     They  fraud  in  others,  or  where  such  fraud 
can  only  be  regarded  as  madataries,  —  might  have  been  prevented  had  they 
persons  who  Lave  gratuitously  under-  given    ordinary    attention    to    their 
taken  to  perform  certain  duties,  and  duties,     I  do  not  mean  to  say  by  any 
who  are  therefore  bound  to  apply  or-  means    that    their    responsibility    is 
dinary   skill    and    diligence,    but    no  limited  to  these  cases,  and  that  there 
more.     Indeed,   as   the  directors  are  might  not  exist  such  a  case  of  negli- 
themselves  stockholders,  interested  as  gence,  or  of  acts  clearly  ultni  Wres,  as 
well  as  all  others  that  the  affairs  and  would  make  perfectly  honest  directors 
business  of  the  corporation  should  be  personally  liable.     But  it  is  evident 
successful'  when  we  ascertain  and  de-  that  gentleman  elected  by  the  stock- 
termine  that  they  have  not  sought  to  holders  from  their  own  body  ought  not 
ZEZZhVi  pr°fit  not  comiaon  to  all  the  to  be  judged  by  the  same  strict  stan- 
•nmnfi™  l1?  <"!  ™?  a  8tronS  P*8"  dard  ** the  ■**»*  <*  trustee  of  a  private 
thTLrn^    *    *  theyL  have  brongnt  to  estate.     Were  such  a  rule  applied,  no 
™ao^nistr^ion  their  best  judgment  gentlemen  of  character  and  responsi- 
*»"  muu.     Ought  they  to   be   held  bility  would  be  found  willing  to  accept 
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sons  enter  into  a  contract  claiming  to  be  directors  of  a 
corporation,  if  no  such  corporation  really  exists,  such 
persons  are  individually  liable  on  the  contract.1  The 
publication  by  sayings  bank  directors,  that  directors  and 
stockholders  are  personally  responsible  for  its  debts,  does 
not  constitute  a  contract  with  depositors,  but  if  intention- 
ally false,  affords  the  basis  of  an  action  for  deceit.2 

Illustrations. — The  officers  of  a  public  corporation  in  their 
official  capacity  made  a  contract  under  a  mistake  of  law.  The 
other  party  to  the  contract  was  equally  mistaken  as  to  the  law. 
Each  had  the  same  opportunities  of  knowing  the  law.  Held, 
that  the  officers  were  not  personally  liable,  and  that  a  like  rule 
would  apply  to  public  bodies  not  incorporated:  Humphrey  v. 
Jones,  71  Mo.  62.  The  directors  of  an  insurance  company  re- 
elected their  secretary,  but  took  no  new  bond,  supposing  that 
the  bond  first  given  was  a  continuing  security.  They  took  no 
legal  advice,  but  were  good  business  men,  stockholders  in  the 
company,  and  acted  in  good  faith.  Held,  that  they  could  not 
be  made  personally  liable  for  the  secretary's  defalcation :  Vance 
v.  Ph&niz  In*.  Co.,  4  Lea,  385.  The  president  of  an  omnibus 
company  directed  its  drivers  to  exclude  all  colored  persons. 
Held,  that  he  was  individually  liable  for  the  ejection  and  per- 
sonal injury  of  such  persons,  although  an  action  might  have 
been  maintained  against  the  company:  Peck  v.  Cooper,  112  111. 
192;  54  Am.  Rep.  231. 

§  416.  Directors  must  Act  as  Board — Majority  Gov- 
ern.— The  directors  must  act  as  a  board,  and  not  singly. 
All  must  either  be  present  or  have  been  notified,  and  the 
vote  of  a  majority  binds  all.8  A  majority  of  the  directors 
must  be  present  to  constitute  a  board  competent  to  trans- 
such  places These  citations,     so  gross  as  to  appear  to  us  absurd  and 

which  might  be  multiplied,  establish,    ridiculous,  provided  they  are  honest, 
as  it  seems  to  me,  that  while  directors    and  provided  they  are  fairly  within 
are  personally  responsible  to  the  stock-    the  scope  of  the  powers  and  discretion 
holders  for  any  losses  resulting  from    confided  to  the  managing  body.1* 
fraud,  embezzlement,  or  willful  mis-        *  Herod  v.  Rodman,  lGlnd.  241. 
conduct,  or  breach  of  trust  for  their        *  Westervelt  t>.  Demarest,  46  N.  J. 
own  benefit,  and  not  for  the  benofit  of    L.  37;  50  Am.  Rep.  400. 
the  stockholders,  for  gross  inattention        *  Morawetz   on    Corporations,   sec. 
and  negligence  by  which  such  fraud  or    247;  Despatch  Line  t\  Bellamy  Mfg. 
misconduct  has  been  perpetrated  by    Co.,  12  A.  H.  205;  37  Am.  Dec  203; 
agents,   officers,   or  co-directors,   yet    Elliot  v.   Abbot,  12  N.   H.   549;  37 
they  are  not  liable  for  mistakes  of    Am.  Dec  227;  BueU  v.  Buckingham, 
judgment,  even  though  they  may  be    16  Iowa,  284;  85  Am.  Dec.  516. 
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act  business.1  A  contract  by  a  board  of  directors  cannot 
be  changed  by  less  than  a  quorum.1  Where  a  quorum 
votes  to  make  a  contract  with  one  of  their  number,  the 
contract  is  not  necessarily  void  because  such  member 
voted,  no  fraud  or  bad  faith  being  charged.8  Where  a 
quorum  attend  a  meeting,  it  will  be  presumed  that  all 
were  notified.4  If  a  quorum  meet  and  unite  in  any 
action,  the  corporation  is  bound,  although  the  other 
directors  were  not  notified.6  An  assessment  on  stock, 
authorized  to  be  made  by  a  board  of  managers,  may,  in 
the  absence  of  a  regulation  as  to  the  number  necessary  to 
constitute  a  quorum,  be  made  by  a  majority  of  the  board.8 
An  assignment  for  the  benefit  of  creditors,  made  by  a 
majority  of  the  directors  constituting  a  legal  quorum,  is 
not  invalid  because  two  of  the  directors,  being  out  of  the 
state  at  the  time,  failed  to  receive  actual  notice  of  the 
meeting.7 

Illustrations. — The  charter  of  a  corporation  empowered  the 
president  and  directors  to  make  by-laws.  Held,  that  the  power 
might  be  exercised  by  the  president  and  a  majority  only  of  the 
directors:  CahUl  v.  Kalamazoo  Mutual  Ins.  Co.,  2  Doug.  (Mich.) 
124;  43  Am.  Dec.  457.  An  original  charter  granted  by  the  state 
of  Connecticut  required  four  directors  to  constitute  a  quorum. 
The  company  was  afterwards  merged  with  a  corporation  char- 
tered by  Rhode  Island,  whose  charter  was  silent  as  to  the  num- 
ber required.  By  the  contract  of  merger,  which  was  affirmed 
by  the  Rhode  Island  legislature,  the  latter  company  surren- 
dered its  franchises,  powers,  and  privileges  to  the  Connecticut 
company;  and  the  Connecticut  legislature,  by  an  act  confirm- 
ing the  merger,  declared  that  all  the  rights  of  the  old  company 
in  this  state  should  be  preserved  to  the  new  one.  Held,  that 
after  the  merger,  four  only,  and  not  a  majority,  were  necessary 
for  a  quorum:  Lane  v.  Brainerd,  30  Conn.  565.  The  charter  of 
a  railroad  company  provided  that  for  non-payment  of  assess- 
ments, "the  directors  may  order  the  treasurer  to  sell   such 

1  Ex  parte  Willcooka,  7  Cow.  402;  6  Edgerly  v.  Emerson,  23  N.  H.  555; 

17  Am.  Deo.  525.  55  Am.  Dec.  207. 

*  Tennessee  etc.  R.  R.  Co.  t;.  R.  R.  <  St.   Louis    Colonization  Aw  n   ts. 

Co.,  73  Ala.  426.  Hennessy,  11  Mo.  App.  555. 

!  Jf**1***-  Mining  Co.,  3  Utah,  285.  7  Chase  v.  Tattle,  55  Conn.  455;  3 

«  Chateau  Ins.  Co.  v.  Holmes,  68  Am.  St  Rep.  64. 
Mo.  601;  30  Am.  Rep.  807. 
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shares  at  auction,  etc.,  and  the  delinquent  subscriber  shall  be 
held  accountable  lor  the  balance,  if  the  shares  sell  for  less  than 
the  assessments."  The  directors  voted  that  the  president  and 
treasurer  be  a  committee  to  collect  arrearages,  and  enforce  such 
collection  by  sales  or  otherwise.  Held,  that  a  sale  under  this 
vote  was  void;  that  the  directors  could  not  delegate  the  power 
of  ordering  sales  to  a  committee,  and  that  an  order  to  the  treas- 
urer must  be  absolute,  and  not  in  the  alternative:  York  etc. 
R.  R.  Co.  v.  Ritchie,  40  Me.  425. 

§  417.  Directors'  Meetings. — It  is  immaterial  in  what 
manner  the  stated  meetings  of  directors  have  been  fixed. 
It  is  enough  if  they  are  in  fact  regularly  held  on  stated 
days.1  Where  the  charter  of  such  corporation  does  not 
restrict  the  directors  as  to  the  place  of  their  meeting,  they 
may  meet  in  another  state,  and  there  appoint  a  secretary.2 
A  trustee  elected  to  fill  a  vacancy  holds  over  until  his  suc- 
cessor is  elected  and  qualified,  if  that  is  the  rule  as  to  or- 
dinary trustees.8  Where  the  action  of  the  directors  at  a 
special  meeting  is  ratified  at  a  subsequent  special  meet- 
ing, of  which  all  the  directors  had  legal  notice,  and  at 
the  next  regular  meeting  "the  minutes  of  the  last  two 
meetings  were  read  and  approved,"  it  is  immaterial 
whether  all  the  directors  were  legally  notified  of  such  first 
special  meeting,  in  the  absence  of  fraud  or  conspiracy.4 

Illustrations. — A  mortgage  was  executed  under  a  resolution 
passed  at  a  special  meeting  of  the  directors.  The  resolution 
recited  that  written  notices  of  the  meeting  had  been  served  on 
each  director.  The  purpose  of  the  meeting  was  not  specified 
in  the  notices.  Held,  that  the  meeting  was  regularly  called, 
and  the  mortgage  valid :  Granger  v.  Original  Empire  Mill  etc. 
Co.,  59  Cal.  678.  The  by-laws  of  a  corporation  fixed  stated 
days  for  directors'  meetings,  and  provided  that  when  less  than 
a  quorum,  but  more  than  three,  should  be  present,  they  might 
adjourn  to  any  day  prior  to  the  next  regular  meeting.  Held, 
that  at  a  meeting  so  adjourned  the  acts  of  a  majority  of  a  quorum 
present  were  binding,  though  the  absentees  had  no  special  no- 

1  Atlantic  Fire  Ins.  Go.  v.  Sanders,  *  Huguenot  Nat.  Bank  v.  Studwell, 

36  N.  H.  252.  6  Daly,  13. 

'MoCallv.  Bryam  Mfg.  Co.,  6  Conn.  '  County  Court  v.  R.  R.  Co.,  36  Fed. 

428.  Rep.  161. 
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ticc  of  the  adjourned  meeting:  Smith  v.  L«,  M  ****  * 
meeting  of  the  directors  of  a  ^"  ^™Sa.  in  Sew 
the  cashier,  by  direction  of  the  I^tant,  wnow  ^^ 

York,  by  pemmal  ^*^£%Si  rf  A^dng^M. 
Sarins  £ani  T.  Davit,  8  Conn.  191. 

§418.    Implied  Authority  to  Appabit  Interior  Agerrta, 
Jl  Delegate  Authority- -The directors  have  >»P»«l£ 
thority  to  employ  inferior  agents  to  attend  to  the  affairs 
of  the  corporation/    But  the  general  power  of  naanage- 
ment  cannot  be  delegated  by  the  directors     "Hence,    says 
Mr.  Morawetz,«  "it  has  been  held  that  the  board  of  di- 
rectors of  a  colliery  company  cannot  delegate  the  power 
of  allotting  shares  to  two  members  of  the  board  and  the 
manager;*  nor  can  the  directors  of  a  corporation  delegate 
the  power  of  making  calls/  or  of  declaring  dividends,  or 
of  ordering  a  sale  of  shares  for  non-payment  of  assess- 
ments."*   The  board  of  directors  may  appoint  agents  to 
receive  subscriptions  to  its  capital  stock,  and  the  sub- 
scriptions so  received  are  binding.7    If  a  corporation  fur- 
nishes its  secretary  with  money  to  pay  its  employees,  and 
an  employee  monthly  delivers  to  the  secretary  receipts 
for  the  month's  salary,  and  leaves  the  money  with _the 
secretary,  the  corporation  is  not  liable  for  the  default 
of  the  secretary  in  failing  afterwards  to  pay  over  the 
amounts.8     In  order  to  render  a  corporation  liable  for 
services  of  an  attorney  employed  by  a  subordinate  agent, 
a  delegation  of  authority  to  employ  must  be  shown.* 

Illustrations.— The  articles  of  association  provided  that 
the  directors  should  have  power  to  appoint  and  remove  agents 

1  Western  Bank  v.  GOatrap,  45  Mo.  R.  L  164;  Farmer*'  Mutual  Ins.  Co-  «• 

419;   Kitchen  v.  R.  R.  Co.,  59  Mo.  Chase,  66  N.  H.  341. 

614;  Hoyt  t>.  Thompson,  19  N.  Y.  207;  •  Grate  v.  Redd,  4  B.  Mon.  U»- 

Burrill  v.  Nahant  Bank;  2  Met  163.  •  York  etc  R.  R.  Co.  v.  Ritchie,  40 

« Morawets    on    Corporations,   see.    Me.  425.  _   „      „  _     ,  „ 

24».  *»*-»,  Ij0hmJia  „.  R.  R.  Co..  2  Sand.  39. 

•  Howard'.  Case,  L.  R.  1  Ch.  App.        •  Gardner  v.  R.  R.  Co.,  63  CaL  326. 
661.  *r        ,  jj^  ^  „    Virginia  Lead  Mining 

*  SUver  Hook  Road  v.  Greene,  12    Co.,  78  Mo.  24. 
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of  the  corporation.  Held,  that  a  contract  with  A,  agreeing  to 
appoint  B  the  agent  and  manager  of  all  the  mining  property  of 
the  corporation,  and  that  B  should  be  retained  in  that  position 
until  B  should  pay  A  out  of  the  profits  a  certain  sum  which  A 
claimed  was  due  him,  and  that  B  should  be  removable  at  A's 
pleasure,  was  one  which  the  directors  had  no  power  to  make, 
and  was  not  binding  upon  the  corporation:  Flagstaff  Silver 
Mining  Co.  v.  Patrick,  2  Utah,  304. 

§  419.    Powers   of   Secretary   and   Treasurer.  —  The 

clerk  of  a  corporation,  unless  the  laws  of  the  state  or  .by- 
laws of  the  corporation  provide  otherwise,  remains  in 
office  until  another  is  chosen.1  A  signature  by  a  corpora- 
tion by  their  secretary  is  prima  facie  their  act,  and  must 
be  denied  under  oath.2  The  secretary  is  the  proper  per- 
son to  prove  the  corporate  books.*  He  cannot,  in  the  ab- 
sence of  special  authority,  bind  the  corporation  by  a 
"due  bill"  given  a  stockholder  in  consideration  of  his 
surrender  of  his  stock.4  The  secretary  of  a  mining  com- 
pany has  no  implied  authority  to  make  an  assignment  of 
promissory  notes  belonging  to  the  company.* 

It  is  the  ,duty  of  a  treasurer  to  keep  the  moneys  of  his 
principal  distinct  from  his  own  (unless  a  special  agree- 
ment be  made  to  the  contrary),  and  to  be  able  and  ready 
at  all  times  to  pay  over  what  balance  he  owes  to  his  prin- 
cipal, and  to  pay  it  upon  demand.6  The  treasurer,  who 
holds  money  to  pay  a  dividend  which  has  been  declared, 
and  who  refuses  to  pay  the  dividend  upon  certain  shares, 
upon  the  ground  that  he  is  himself  the  owner  of  the 
shares,  is  liable  personally  to  an  action  of  assumpsit  for 
money  had  and  received,  brought  in  the  name  of  the  real 
owner  of  the  shares,  to  recover  the  amount  of  such  divi- 
dend.7   The  treasurer,  who  is  held  out  to  the  world  as  the 

1  South  Bay  Meadow  Dam  Co.  v.  5  Blood  v.  Marcuse,  38  Gal.  590;  99 

Gray,  30  Me.  547.  Am.  Dec.  435. 

a  Frye  v.  Tucker,  24  111.  180.  •  Second  Avenue  R.  R.  Co.  v.  Cole- 

*  Smith  v.  Natchez  Steamboat  Co.,  man,  24  Barb.  300. 

2Miaa.  479.  'Williams    v.    Fullerton,    20    Vt. 

'  Gregory  v.  Lamb,  16  Neb.  205.  346. 
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proper  agent  to  whom  a  payment  to  the  corporation  is  to 
be  made,  is  an  agent  to  whom  notice  may  be  given  as  to 
the  purpose  for  which  the  payment  is  made.1  The  treas- 
urer has  the  right  to  negotiate  notes  or  bills  taken  in  the 
name  of  his  office.1  If  the  directors  authorize  their  treas- 
urer to  indorse  notes  of  the  corporation  to  a  third  person, 
or  if  such  treasurer  is  suffered  to  draw  and  accept  drafts, 
to  indorse  notes  payable  to  the  corporation,  and  to  do 
other  similar  acts  whereby  he  is  held  out  to  the  public  as 
haying  the  general  authority  implied  from  his  official 
name  and  character,  an  indorsement  made  in  pursuance 
of  such  express  or  implied  authority  passes  a  valid  title 
to  the  indorsee.3  A  treasurer  has  no  authority  to  pay 
himself  a  claim  he  holds  against  it,  unless  the  claim  has 
been  approved  and  its  payment  authorized  by  the  cor- 
poration.4 If  the  power  of  the  treasurer  of  an  association, 
incorporated  for  the  purpose  of  erecting  and  obtaining  a 
monument,  is  expressly  limited  in  the  by-laws  to  the 
payment  of  such  bills  as  have  been  approved  by  the  direc- 
tors in  a  particular  form,  he  cannot  bind  the  corporation 
by  a  negotiable  promissory  note  on  demand,  given  in 
part  payment  for  the  monument,  although  the  directors 
have  authorized  a  committee  to  contract  for  the  same, 
and  draw  on  the  treasurer  for  the  price,  and  the  com- 
mittee have  accordingly  contracted  for  the  same,  and  the 
monument  has  been  erected  and  approved  by  the  corpora- 
tion, and  the  committee  have  verbally  authorized  the 
treasurer  to  pay  the  price,  and  he  thereupon,  not  having 
on  hand  sufficient  money  for  the  purpose,  has  executed 
the  note.5  The  treasurer  of  a  corporation  has  not  any 
authority  to  pay  the  debts  of  the  corporation,  nor  set  off 
the  debts  due  from,  by  those  due  to,  the  company;6  nor  to 

"New  England  Car  Spring  Co.  v.  *  Peterborough  R.R.  Co.  v.  Wood,  61 

Union  India  Rubber  Co.,  4  Blatchf.  N.  H.  418. 

1.  5Torrey  v.   Dostm    eta    An\  5 

'  Perkins  v.  Bradley,  24  Vt.  60.  Allen,  327. 

8  Lester  v.  Webb,  1  Allen,  34.  *  Brown  v.  Weymouth,  30  Me.  414. 
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confess  judgment  for  it;1  nor  to  assume  a  debt  against  a 
third  person.1 

Illustrations.  — On  a  bill  by  a  sayings  bank  to  foreclose  a 
mortgage,  where  the  defense*  of  usury  was  set  up,  there  was 

{>roof  that  a  premium  had  been  paid  to  its  treasurer,  for  the 
oan,  in  pursuance  of  a  contract  made  by  him  with  the  borrower 
in  the  name  of  the  corporation.  Held,  that  the  premium  must 
be  presumed  to  have  been  paid  to  the  corporation:  Dime  Sav- 
ings Inst,  v.  Mvlfordy  31  N.  J.  Eq.  99.  The  treasurer  of  an 
incorporated  joint-stock  company,  who  was  charged  with  the 
custody  of  the  corporate  seal,  and  of  all  the  books  relating  to 
the  issue  and  transfer  of  stock  certificates,  borrowed  through  a 
broker  large  sums  of  money  on  certificates  fraudulently  issued 
by  himself  These  certificates  bore  the  signature  of  the  presi- 
dent of  the  company,  were  countersigned  by  the  treasurer,  sealed 
with  the  corporate  seal,  and  purported  to  be  genuine  in  every 
respect.  The  lender  of  the  money  acted  in  good  faith,  not 
knowing  for  whom  the  money  was  wanted,  and  supposing  the 
certificate  to  be  genuine.  Held,  that  the  company  was  bound 
by  the  act  of  its  agent,  and  was  liable  in  damages  to  the  lender 
of  the  money:  Tome  v.  R.  R.  Co.,  39  Md.  36.  An  employee  of 
a  corporation  was  accustomed  to  leave  part  of  his  wages  on 
deposit  with  the  treasurer,  the  amount  being  indorsed  on  the 
pay-roll,  supposing  it  was  deposited  with  the  corporation.  This 
practice  was  not  known  to  the  other  officers,  and  the  treasurer 
appropriated  the  funds.  Held,  that  the  company  was  liable  to 
the  employee:  CarroU  v.  People's  Ry  Co.,  14  Mo.  App.  490. 

§420.  President  of  Corporation — Powers  of — It  has 
been  laid  down  in  some  cases  that  the  president  of  a  cor- 
poration has,  as  such,  no  greater  power — except  that  of 
presiding  officer — than  any  other  member  of  the  board  of 
directors.*  The  express  powers  of  a  president  are  usually, 
however,  larger  than  this,  and  are  given  either  by  the 
charter  or  the  by-laws  of  the  corporation.  He  may,  without 
express  authority,  perform  all  acts  which  are  incident  to 
the  execution  of  the  trust  reposed  in  him,  and  which  cus- 
tom or  necessity  imposes  upon  the  office.4    His  powers, 

1  Stevens  v.  Carp  River  Iron  Co.,  67  98;  Walworth  Co.  Bank  v.  Loan  Co., 

Mich.  427.  14  Wis.  325;  bat  see  Smith  v.  Smith, 

*  Stark  Bank  v.  United  States  Pot-  62  HL  493. 

tery  Co.,  34  Vt.  144.  '  Mitchell  v.  Deeds,  49  111.  416;  95 

'Titos  v.  R.  B.  Co.,  37  N.  J    L.  Am.  Deo.  621;  Chicago  etc.  B.  B.  Co. 
VokL-45 
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however,  to  bind  by  contracts,  extend  only  to  matters 
arising  in  the  ordinary  course  of  its  business.1  If  he 
was  in  the  habit  of  acting  as  a.  business  agent  for  the 
company  with  its  knowledge-  and  without  objection,  ac- 
tual authority  will  be  inferred  from  such  acts,  and  the 
company  will  be  bound  by  them.*  His  power  to  bind 
the  company  as  its  agent  may  be  implied  from  acts  and 
circumstances.*  When  a  corporate  body  intrusts  its 
president,  or  other  principal  officer,  with  the  conduct  of 
its  proper  business,  it  thus  clothes  him  with  the  power  of 
a  general  agent,  and  the  restrictions  imposed  privately 
on  him  will  be  immaterial  to  third  parties.4  A  vote  of 
the  directors  that  the  president  have  full  power  and  control 
of  its  business  authorizes  him  to  purchase  the  materials 
to  be  used  in  its  operations,  and  to  borrow  money  for  the 
corporation,  and  give  its  note  for  the  money  borrowed.6 
Where  a  corporation  is  embarrassed,  and  without  funds 
to  purchase  its  past-due  outstanding  bond,  its  president 
may  purchase  the  same  and  hold  it  as  against  the  com- 
pany, but  not  if  he  purchase  with  the  funds  or  credit  of 
the  company.6  The  president  has  implied  power  to  in- 
stitute suit  to  enjoin  a  party  from  illegally  using  water 
belonging  to  the  corporation;7  to  take  a  lease  of  an 
office  on  behalf  of  a  foreign  corporation;8  to  appear  and 
confess  a  judgment  against  it;9  to  indorse  securities  for 
transfer.10  With  power  to  contract  on  its  behalf,  he  has 
power  to  release  a  contract."    Where  the  president  of 

v.  Coleman,  18  111.  297;  68  Am.  Bee        *  Grafius  v.  Land  Co.,  3  PhiL  447. 

644.     A  corporation  cannot  be  bound       6  Castle  v,  Belfast  Foundry  Co.,  72 

by  a  contract  made  by  its  president,  Me.  167. 

unless  power  to  bind  it  is  given  to  him       *  Bradjy   v,  Williams,   3    Hughes, 

by  the  act  of  incorporation,  or  he  is  26. 

authorized  by  the  corporation  to  make       7  Reno  Water  Co.  v.  Leete,  17  Nev. 

the    contract:    Mount   Sterling   etc.  203. 

Turnpike  Road  v.  Looney,  1  Met.(Ey.)        8  Steamboat  Co.  v.  McCutcheon,  13 

550;  71  Am.  Dec.  491.  Pa.  St.  13. 

1  Bien  v.  Bear  River  etc.  Co.,  20  CaL        •  Chamberlin  v.  Mammoth  Miniog 

602;  81  Am.  Dec.  132.  Co.,  20  Mo.  96. 

3  Dougherty  v.  Hunter,  64  Pa.  St.  380.        »  Caryl  v.  McELrath,  3  Sand.  176. 

*  Northern  etc  R.  R.  Co.  v.  Bastian,        n  Indianapolis  Rolling  Mill  Co.  «. 

15  Md.  494.  R.  R.  Co.,  120  U.  8.  2o£ 
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a  private  business  corporation  has  previously  been  its 
attorney,  and  has  general  charge  of  its  business,  au- 
thority on  his  part  to  employ  attorneys  is  implied.1 
He  has  the  right  to  indorse  and  assign  notes  and  mort- 
gages given  to  it  to  aid  in  its  construction,  and  the  in- 
dorsee, before  maturity,  takes  the  notes  free  from  any 
equities  between  the  maker  and  the  company.2  Where 
notice  is  required  to  be  given  by  the  president  of  a  bank, 
a  notice  by  the  president  and  directors,  under  the  seal  of 
the  corporotion,  is  sufficient.*  Presidents  and  cashiers 
of  incorporated  companies,  acting  as  their  executive  offi- 
cers, can  make  indorsements  in  their  behalf  by  simply 
indorsing  their  own  names,  with  their  titles  of  office.4 
That  the  president  of  a  railroad  usually  gave  notes  of 
the  company  on  printed  forms,  and  signed  them  as  pres- 
ident, will  not  prevent  a  recovery  against  the  company 
upon  a  due  bill  not  upon  a  printed  form,  and  not  signed 
as  president,  but  is  a  mere  circumstance  to  be  weighed 
by  the  jury  in  determining  whether  or  not  the  considera- 
tion passed  to  the  company  so  as  to  make  them  liable.6 
A  president  of  a  corporation  has  no  authority  ex  officio  to 
buy  or  sell  land  for  the  corporation.6  He  cannot  borrow 
money  in  its  name  and  pledge  its  responsibility,  unless 
authorized  by  its  charter  or  by  a  by-law  or  resolution  of 
the  directors.7  He  has  no  authority  ex  officio  to  execute  a 
bond  and  warrant  of  attorney  for  an  entry  of  judgment 
against  the  corporation.6  A  corporation  which,  by  its 
charter,  can  only  act  through  its  board  of  directors 
cannot  contract,  through  its  president,  without  the  au- 
thority of  the  board,  except  as  to  matters  of  simple 
administration,  which  of  necessity  should  be  managed 

1  Wetherbee  v.  Fitch,  117  EL  67.  *  Bliss  v.  Kaweah  Canal  and  Irriga- 

1  Irwin  v.  Bailey,  8  Biss.  623.  tion  Co.,  65  Cal.  602;  Blen  v.  Water 

8  Crawford  v.  State  Bank,  6  Ala.  Co.,  20  Cal.  602;  81  Am.  Dec.  132. 

679.  '  Life  and  Fire  Ins.  Co.  v.  Mechan- 

*  State  Bank  v.  Fox,  3  Blatchf.  431.  ics'  Fire  Ins.  Co.,  7  Wend.  31. 

*  Richmond  etc.  B.  B.  Co.  v.  Snead,  8  Stokes  v.  New  Jersey  Pottery  Co., 
19  Gratt  364;  100  Am.  Dec.  670.  46  K.  J.  L.  237. 
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by  the  president  without  such  authority.1  A  deed  de- 
scribing the  grantors  as  a  corporation,  executed  by  the 
president  thereof  in  his  own  name,  and  under  his  own 
seal,  does  not  pass  the  title  from  the  corporation.2 

Although  a  president  of  a  corporation  should  have  con- 
sulted the  board  of  directors  before  authorizing  certain 
expenditures,  yet  if  he  acted  in  good  faith,  and  did  only 
what  they  would  probably  have  authorized,  he  is  not  lia- 
ble to  the  corporation  for  damages;  nor  can  it  set  up  his 
conduct,  by  set-off  or  otherwise,  in  bar  of  his  action  for 
his  salary .*  Where  the  constitution  and  by-laws  of  a  large 
corporation  likely  to  be  engaged  in  litigation  are  silent 
as  to  the  duties  of  its  president,  he  has  authority  to  de- 
fend suits  brought  against  it,  and  may  apply  for  a  writ  of 
error,  and  employ  and  dismiss  counsel,  unless  restrained 
by  some  act  of  the  directors.4  A  by-law  of  a  railroad  cor- 
poration authorizing  its  president  to  act  as  its  "business 
and  financial  agent"  does  not  authorize  him  to  mortgage 
a  locomotive  owned  and  in  use  by  it.*  A  by4aw  giving 
the  president  of  a  corporation  "the  general  charge  and 
direction  of  the  business  of  the  company,  as  well  as  all 
matters  connected  with  the  interests  and  objects  of  the 
corporation,"  does  not  authorize  him  to  do  an  act  which, 
by  another  by-law,  is  expressly  given  to  a  committee.6 
Where  a  board  of  directors  refers  a  matter  to  a  com- 
mittee of  three,  one  of  whom  is  the  president  of  the 
corporation,  the  president  cannot  act  alone  so  as  to 
bind  the  corporation.7  The  president  is  liable  for  ne- 
glect in  not  taking  a  bond  from  the  secretary,  where 
the  by-laws  make  it  his  duty  to  take  bonds  from  the  offi- 
cers.8   The  president  of  a  corporation  is  not  made  liable 

1  Bright  v.  Metairie  Cemetery  Aas'n,  5Luse  v.  R.  R  Co.,  6  Or.  125;  25 

33  La.  Ann.  58.  Am.  Rep.  506. 

3  Hatch  t>.  Barr,  1  Ohio,  890.  •  Twelfth  Street  Market  Co.  v.  Jack- 

8  Davis  v.  R  R  Co.,  22  Fed.  Rep.  eon,  102  Pa.  St.  269. 

883.  T  Railroad  Co.  t>.  Ebling,  12  Daly,  99. 

*  Colman  v.  West  Virginia  Oil  eta  *  Pontchartrain  R  R  Co.  v.  Pauld- 

Co.,  25  W.  Va.  14a  ing,  11  La.  41;  30  Am.  Dec  708. 


709  LIABILITIES.  §  420 

to  an  action  for  a  personal  injury  merely  by  transmitting 
an  order  of  the  corporation  to  a  servant,  who  in  executing 
it  uses  illegal  force;  but  if  the  order  is  issued  by  him  on 
his  own  responsibility,  he  is  liable.1  On  the  deafli  of  the 
president,  the  vice-president  may  act  in  his  stead,  though 
that  office  was  not  provided  for  by  name  in  the  by-laws, 
the  directors  simply  being  authorized  to  create  other 
offices,  and  they  having  created  that  of  vice-president.8 
The  president  of  a  corporation  properly  elected  holds 
over  until  another  president  is  elected,  although  there 
is  no  special  provision  in  the  charter  to  that  effect.8 
The  death  of  a  bank  president  in  whose  name  a  judgment 
was  obtained  does  not  abate  a  suit  brought  in  behalf  of 
the  bank.4  A  contract  entered  into  by  the  president  of  a 
corporation  is  binding  upon  the  corporation,  and  not  ultra 
vires  and  void,  though  the  power  to  make  contracts  is 
vested  in  the  board  of  directors,  if  the  evidence  suffi- 
ciently establishes  a  ratification  by  the  directors  in  pais 
of  the  president's  act.6  When  the  charter  of  a  corpora- 
toin  provides  that  certain  officers  may  be  elected,  and 
their  salary  fixed  by  a  board  of  directors,  and  a  president 
is  thus  elected,  but  without  a  salary  being  named,  the  law 
raises  an  assumpsit  on  the  part  of  the  corporation  to  pay 
a  reasonable  compensation  for  his  services  rendered  after 
such  election.6 

Illustrations.  —  A  note  was  made  by  the  directors  of  one 
corporation,  as  individuals,  and  transferred  to  another  corpora- 
tion, one  of  the  makers  being  payee  and  indorser,  and  president 
of  both  corporations.  Held,  that  he  could  not  consent  for  the 
creditor  to  any  arrangement  releasing  or  impairing  the  indi- 
vidual liability  of  himself  or  his  co-directors:  Gallery  v.  Nar 
tional  Exchange  Bank  of  Albion,  41  Mich.  169;  32  Am.  Rep.  149. 
The  president  and  superintendent  of  a  corporation  had  author- 
ity to  buy  and  sell  material,  and  to  make  contracts  for  it.   Held, 

1  Hewett  v.  Swift,  3  Allen,  420.  '  Wright  v.  Rogers,  26  Ind.  218. 

1  Colman  v.  West  Virginia  Oil  etc  6  Pixley  v.  R.  R.  Co.,  33  Cal.  183; 

Co.,  25  W.  Va.  148.  91  Am.  Dec.  623. 

»  Olcott  v.  R.  R.  Co.,  27  N.  Y.  646;  6  Grimy  v.  Pine  Hill  Coal  Co.,  Ky. 

84  Am.  Deo.  298.  1888. 
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that  their  authority  extended  to  releasing  the  purchaser  (who 
had  become  unable  to  meet  his  payments),  ana  to  substituting 
a  third  person  in  his  stead:  Indianapolis  Rolling  Mitt  Co.  v.  R. 
R.  Co.,  26  Fed.  Rep.  140.  The  president  of  a  corporation  sub- 
scribed for  stock  in  the  name  of  the  defendant,  promising  "to 
take  care  of  it  for  him."  There  was  also  evidence  tending  to 
show  that  he  transferred  a  portion  of  the  defendant's  stock. 
Held,  that  in  all  that  the  president  did  for  the  defendant,  he 
must  be  regarded  simply  as'the  defendant's  private  agent,  and 
that  the  character  of  his  acts  as  such  could  not  be  affected  by 
the  fact  of  his  presidency:  St.  Nicholas  Ins.  Co.  v.  Howe,  7  Bosw. 
450.  A  steamship  company  had  virtually  ceased  to  exist  for 
all  purposes  of  business,  and  for  promoting  the  object  of  the 
charter  as  originally  granted,  all  its  powers  had  been  taken 
away,  its  property  was  expended,  and  it  was  hopelessly  insol- 
vent. Held,  that  the  president  might  contract  on  his  individual 
behalf  to  run  steamers,  and  do  the  business  which  the  company 
had  ceased  to  do,  provided  he  put  no  duty,  obligation,  or  re- 
straint upon  the  company:  Murray  v.  Vanderbilt,  39  Barb.  140. 
The  president  of  a  corporation  had  general  discretionary  powers 
as  to  all  matters  in  the  prosecution  of  the  company  projects;  he 
bought  a  house,  to  be  used  as  an  office,  and  the  trustees  held 
their  meetings  in  it  during  six  weeks.  Held,  that  even  if  he 
had  no  authority,  the  trustees  had  ratified  his  acts,  and  there- 
fore that  a  subsequent  rejection  of  the  contract  was  of  no  avail, 
and  could  not  excuse  the  company  from  payment:  Sharer  v. 
Bear  River  etc.  Co.y  10  Cal.  396.  An  article  in  the  by-laws  of  a 
religious  corporation  provided  that  the  president  should  convene 
the  board  of  trustees  at  least  once  in  every  month,  and  might 
call  extra  meetings,  whenever  in  his  opinion,  or  in  the  opinion 
of  three  members  of  that  body,  it  should  be  deemed  necessary 
for  the  interest  or  welfare  of  the  congregation.  Another  article 
provided  that  a  majority  of  the  board  might  admit  new  mem- 
bers. The  president,  on  application  by  four  members  of  the 
board,  refused  to  call  a  meeting  thereof,  after  which  a  majority 
of  the  board  convened  without  such  call,  after  giving  the  presi- 
dent notice  of  the  time  and  place  of  their  intended  meeting. 
Held,  that  the  board  thus  convened  had  no  power  to  elect  new 
members  of  the  corporation,  and  that  all  their  acts  were  illegal 
and  void:  State  v.  Ancker,  2  Rich.  245. 

§  421.  Removal  of  Officers. —  The  power  of  amotion, 
i.  e.,  of  removal  of  its  officers  for  cause,  is  inherent  in  a 
corporation.1    But  a  corporation  cannot  exercise  the  power 

1  Angell   and   Ames   on    Corpora-    pal  Corporations,  270;  2  Kent's  Com. 
tions,  408,  409;  Wilcock  on  Mnnici-    277. 
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of  amotion  except  for  reasonable  cause, —  as  to  those  offi- 
cers who  are  of  the  essence  of  the  corporation,  that  is, 
who  have  such  voice  or  office  in  the  management  and 
direction  of  the  corporation  that  without  them  its  busi- 
ness could  not  be  carried  on,  as  directors  of  private  cor- 
porations, or  aldermen  in  municipal  corporations.1  As  to 
mere  ministerial  officers,  such  as  clerks,  agents,  or  subor- 
dinates, they  may  be  discharged  as  any  other  master  may 
discharge  a  servant.2 

The  causes  for  which  an  officer  may  be  removed  were 
stated  by  Lord  Mansfield  in  an  English  case,8  and  his 
classification  has  been  adopted  in  our  courts.4  They  are: 
1.  The  commission  of  an  infamous  offense;  or  2.  A  vio- 
tion  of  official  duty  so  gross  as  to  amount  to  a  breach  of 
the  tacit  condition  annexed  to  the  office;  or  3.  An  offense 
constituting  not  only  a  breach  of  official  duty,  but  also 
matter  indictable  at  common  law.  The  power  to  remove 
directors  is  conferred  in  some  cases  by  express  statute,  or 
the  charter  of  the  corporation,  or  the  by-laws  provide  for 
such  contingencies.5  Where  by  such  statutory  power  the 
stockholders  may  remove  for  "reasonable  cause,"  their 
discretion  in  deciding  what  is  or  is  not  such  cause  will 
not  be  inquired  into  (except  in  cases  of  fraud)  by  the 
courts.6  When  they  prescribe  the  terms  and  conditions 
under  which  the  power  can  be  exercised,  their  provisions 
must  be  pursued.7  Where,  however,  the  charter  enu- 
merates certain  causes  for  which  removal  will  lie,  whether 
this  excludes  the  power  to  remove  for  causes  not  enumer- 
ated would  depend  on  the  legislative  intent  as  gathered 
from  the  whole  charter.     Thus  where  power  was  given  to 

1  Fuller  v.  Plainfield  School,  6  Conn.     Wis.  63;  Potter  on  Corporations,  725; 
632.  Dillon    on    Municipal    Corporations, 

2  Angell  and  Ames  on  Corporations,     189. 

sec.  426,  429.  5  Hunter  v.  Ins.  Co.,  26  La.  Ann.  13. 

•R.  v.  Richardson,  1  Burr.  517.  "  Inderwick  v.  Snell,  2  McN.  &  S. 

*  Evans  v.  Philadelphia  Club,  50  Pa.  216. 

St.    107,    114;  Coin.   v.  St.  Patrick's  7  State  v.  Vincennes  University,  5 

Society,  2  Binn.  441;  4  Am.  Dec.  453;  Ind.  77,  89;  State  v.  Bryce,  7  'Ohio, 

State  v.  Chamber  of  Commerce,  20  pt.  2,  pp.  82,  83. 
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appoint,  "subject  to  removal  only  for/'  etc.  this  was  held 
to  limit  the  power  of  removal  to  the  specified  causes.1  In 
the  absence  of  statutory  or  charter  power,  a  suit  will  lie  at 
the  instance  of  either  the  corporation  or  a  stockholder  to 
remove  a  director  who  is  incapable  or  unwilling  to  per- 
form his  trusts.2  But  except  in  a  gross  case  of  miscon- 
duct, a  director  elected  for  the  ordinary  term  of  a  year 
cannot  be  removed  before  that  time.3 

Charges  must  be  made  setting  forth  with  substantial 
accuracy  the  grounds  of  complaint,  and  a  reasonable  no- 
tice of  these  charges,  and  of  the  time  and  place  of  hearing 
them,  should  be  given  to  the  party  accused.  A  hearing  of 
the  evidence  in  support  of  the  charges  must  be  had,  and 
an  opportunity  given  to  the  party  of  making  his  defense, 
either  in  person  or  by  counsel,  and  a  sentence  of  the  loss 
of  the  right  to  the  office  must  be  pronounced.4  In  Cali- 
fornia it  is  held  that  the  removal  of  mere  private  or  min- 
isterial officers  of  a  corporation  is  a  right  which  belongs 
to  the  corporation  alone,  and  the  courts  have  no  jurisdic- 
tion to  order  such  removal,  or,  it  seems,  to  enjoin  such 
officer  from  acting.5  The  individual  bankruptcy  of  a  per- 
son who  is  a  stockholder  in  and  a  director  and  officer  of 
a  corporation  which  is  not  in  bankruptcy  does  not  in- 
capacitate him  from  exercising  his  functions  as  such  offi- 
cer, nor  render  inoperative  and  void,  as  to  third  parties, 
the  acts  and  conveyances  done  and  executed  through  him 

1  State  v.  Higgins,  15  HI.  110.  this.    A  vote  passing  a  resolution  re- 

*  Morawetz    on   Corporations,   sec.     citing  the  offense  and  conviction,  and 
543.  declaring  the  right  to  the  office  for- 

*  Taylor  on  Corporations,  sec.  650.     feited,  is  all  that  is  required:  Angell 
4  State  v.  Vincennes  University,  5    and  Ames  on  Corporations,  422.     The 

Ind.  89,  90;  State  u.  Bryce,  7  Ohio,  stockholders  of  a  corporation  in  which 

pt.  2,  p.  82;  State  v.  Adams,  44  Mo.  the  general  public  has  no  interest  may 

686,  587;  Dillon  on  Municipal  Corpo-  depose  its  officers,  for  causes  stated  in 

rations,  sec.  188.     But  where  an  offi-  the  charter  or  by-laws,  without  notice 

cer  is  removed  because  convicted  of  an  and  trial:   Adamantine  Brick  Co.  v. 

infamous  offense,  it  is  not  necessary  to  Woodruff,  4  McAr.  218, 

prefer  charges  and  have  a  hearing  be-  6  NeaU  v.  Hill,  16  Cal.  145;  76  Am. 

fore  the  corporation;  the  conviction  Dec.  508;  and  see  Griffin  v.  St.  Louis 

in  a  court  of  law  takes  the  place  of  Wine  Co.,  4  Mo.  App.  595. 
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as  its  representative.1  Where,  after  a  decision  removing 
certain  directors  from  office,  they,  on  the  same  day,  met 
and  executed  a  note  for  the  company,  and  on  the  next 
day  the  judgment  was  filed  and  recorded,  it  was  held  that 
they  being  de  facto  directors,  the  note  was  binding  on  the 
company.2  The  title  of  directors  of  a  corporation,  who 
are  in  under  color  of  an  election,  cannot  be  inquired  into 
in  a  suit  in  equity,  instituted  to  restrain  them  from  exer- 
cising the  functions  of  directors,  upon  the  ground  of  an 
irregularity  in  their  election.8  The  directors  of  a  corpo- 
ration against  which  judgment  of  ouster  has  been  pro- 
nounced are  individually  answerable  for  the  costs  of  the 
proceeding,  though  they  had  no  direct  agency  in  defend- 
ing the  suit.4  The  effect  of  an  amotion  is  to  vacate  the 
office,  and  the  subsequent  acts  of  the  officer  are  not  bind- 
ing unless  permitted  by  the  corporation.5  But  his  rights 
as  a  member  of  the  corporation  are  not  affected. 

Where  the  removal  is  unauthorized,  because  of  insuffi- 
cient cause,  or  because  the  proceedings  were  irregular  and 
illegal,  the  officer  may  be  restored  by  mandamus,*  except 
that  the  court  will  only  in  extreme  cases,  when  the  cause 
is  sufficient  and  the  proceedings  simply  irregular,  compel 
the  restoration,  for  the  reason  that  the  officer  being  still 
subject  to  removal  in  a  new  proceeding,  the  order  will 
have  little  effect.7  A  director  improperly  excluded  from 
meetings  by  his  co-directors  has  an  individual  right  of 
action  against  them  for  the  injury  caused  to  him  by  such 
•  exclusion.8 

1  Atlas  Bank  v.  F.  B.  Gardner  Go.,  20  Wis.  63;  Sibley  v.  Carteret  Club, 

8  Bias.  537.  40  N.  J.  L.  295.    And  by  the  restora- 

*  Mahoney  Mining  Go.  v.  Anglo-  tion  the  acts  of  the  officer  while  bo  re- 
Calif ornian  Bank,  104  U.  S.  192;  San  moved  are  made  valid:  Angell  and 
Jose  Sav.  Bank  v.  Lumber  Co.,  63  Cal.  Ames  on  Corporations,  431. 

179.  7  Dillon  on  Municipal  Corporations, 

'  Hughes  v.  Parker,  20  N.  H.  58.         Bee.  192;  R.   v.  Griffiths,  5  Barn.  & 

*  People  t;.  Ballou,  12  Wend.  277.        Aid.  7  35. 

6  Dillon  on  Municipal  Corporations,  8  Pulbrook  t>.  Richmond  Mining  Co., 

194.  27  Week.  Rep.  377,  the  court  saving: 

6  Fuller  v.  Plainfield  School,  6  Conn.  "  This  motion  raises  a  question  of  im- 

532;  State  v.  Chamber  of  Commerce,  portance,  viz.,  whether  a  director  who 
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§  422.  Corporation  Bound  by  Acts  of  Agents  within 
their  Authority.  —  Corporations,  like  natural  persons,  are 
bound,  and  bound  only,  by  the  acts  and  contracts  of  their 
agents,  done  and  made  within  the  scope  of  their  author- 
ity.1 But  to  establish  agency  on  behalf  of  a  corporation, 
it  is  not  indispensable  to  show  a  written  authority,  or  vote 
or  resolution  of  the  corporation.*  Drafts  accepted  by  the 
treasurer  of  a  corporation  are  presumed  to  be  properly  ac- 
cepted by  the  corporation,  there  being  no  circumstances 
to  indicate  fraud  or  illegality;  and  in  an  action  by  the 
holder  against  the  corporation  as  acceptor,  the  burden  of 
proof  is  upon  the  defendant  corporation  to  show  that  the 
plaintiff  had  knowledge  that  the  acceptances  were  for 
accommodation,  and  that  he  was  not  a  bona  fide  holder  for 
value.* 

Illustrations. — A  trustee  under  a  marriage  settlement  was 
also  president  and  acting  manager  of  a  mining  corporation,  and 
in  violation  of  his  duty  as  trustee  sold  all  the  trust  property  at 
public  auction,  part  of  which  he  purchased  at  the  sale,  as  man- 
ager of  the  company.  Held,  that  the  corporation  was  liable  as 
a  participator  in  the  breach  of  trust:  Barfodale  v.  Finney,  14 
Gratt.  338. 

is  improperly  excluded  by  his  brother  is  done  to  the  company  by  excluding 

directors  from  the  board  is  entitled  to  a  director  from  board  meetings,  the 

an  order  restraining  his  brother  direc-  company  must  sue,  that  is,  for  a  wrong 

tors  from  so  excluding  him.     As  a  done  to  the  company,  and  not  for  one 

director  he  is  entitled  to  certain  fees,  done  to  the  individual     It  may  hap- 

and  it  is  doubtful  whether  he  could  pen  that  the  wrong  is  done  to  both; 

claim  such  fees  if  he  did  not  attend  but  in  the  case  of  an  individual  wrong, 

meetings.    Therefore,  it  seems  to  me,  a  shore-holder  cannot,  on  behalf  of 

his  exclusion  is  an  individual  wrong,  himself  and  others,  not  sufferers  by 

and  an  invasion  of  his  legal  rights,  for  the  wrong,  main  tain  an  action  for  that 

which    the   directors  are    personally  wrong.     Therefore  the  plaintiff  here   • 

liable.     He  has  a  right  to  take  a  part  has  a  right  of  action." 

in  the  management  of  the  company,  *  Chicago  etc.  R.  R.  Co.  v.  James,  22 

and  to  vote  at  the  meetings,  and  a  Wis.  199;  Hayden  v.  Middlesex  Tp. 

right  to  know  what  takes  place  at  the  Co.,  10  Mass.  397;  6  Am.  Dec.  143; 

meetings,   because  it  has  sometimes  Mott  v.  Hicks,  1  Cow.  513;   13  Am. 

been  held  that  a  director  not  attending  Dec.  550;  Rabassa  v.  Orleans  Nav.  Co., 

is  liable  for  what  is  done.     Besides,  he  5  La.  461 ;  25  Am.  Dec.  200;  Lamm  v. 

is  in  the  position  of  a  managing  part-  Port  Deposit  etc.  Ass.,  49  Md.  233;  33 

ner,  and  has  a  right  to  remain  so,  and  Am.  Rep.   246;  Peterborough  R.  R. 

to  receive  remuneration  for  his  ser-  Co.  v.  R.  R.  Co.,  59  N.  H.  385. 

vices.     Therefore,  for  the  injury  done  *  Williams  v.  Christian  Female  Col- 

him  by  excluding  him  from  the  meet-  lege,  29  Mo.  250;  77  Am.  Dec.  569. 

ings,  he  has  a  right  to  sue;  and  when  *  Credit  Co.  v.  Howe  Machine  Co., 

the  decisions  say  that  when  a  wrong  54  Conn,  357;  1  Am.  St.  Rep.  123. 
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§  423.  Acts  of  Agents  beyond  Powers  of  Corporation 
not  Binding.  — Acts  of  an  agent  in  excess  of  the  chartered 
powers  of  the  corporation  are  of  course  not  binding  on  the 
corporation.1  Where  a  director  assumes  a  power  never 
delegated,  such,  for  instance,  as  to  tell  a  merchant  that 
the  corporation  will  be  responsible  for  goods  furnished 
to  an  employee  of  the  corporation,  the  merchant  cannot 
charge  the  corporation  for  goods  furnished  in  the  belief 
that  the  corporation  would  pay  for  them.2  Where  an 
agent  of  a  railroad  company  is  empowered  "  to  procure 
a  right  of  way,"  this  does  not  give  him  power  to  promise 
an  owner  of  land  that  the  company  will  locate  a  depot  in 
a  certain  place.8  The  president  of  a  corporation,  who,  in 
behalf  of  the  corporation,  attempts  to  bind  it  by  a  contract 
ultra  vires  the  corporation,  does  not  bind  himself,  the 
other  party  knowing  that  his  action  was  not  so  intended.4 
The  officers  of  a  corporation  have  no  power  to  make  or 
ratify  a  note  given  by  one  of  their  number  to  secure  his 
individual  indebtedness;5  nor  to  authorize  the  execution  of 
a  note  as  surety  for  another  in  respect  to  a  matter  having 
no  relation  to  the  corporate  business;  and  a  party  receiv- 
ing such  note  with  notice  cannot  recover  it.6  A  person 
dealing  with  a  corporation  is  bound  to  know  whether  or 
not  the  officer  or  agent  who  represents  it  and  acts  in  its 
name  is  authorized  so  to  do.  If  he  is,  and  the  act  is 
within  the  apparent  scope  of  his  authority,  the  dealer  is 
not  bound  to  have  knowledge  of  intrinsic  facts  making  it 
improper  for  him  to  act  in  that  case.7  Though  by  the 
by-laws  of  a  corporation  an  officer  has  power  to  make  con- 

1  Morawetz  on  Corporations,  boo.  60:  *  Holt  v.  Winfield  Bank,  25  Fed. 

Rollins  v.  Clay,  33  Me.  133;  The  Floyd  Rep.  812. 

Acceptances,  7  Wall.  666;  New  Haven  b  Hall  v.  Turnpike  Co.,  27  Cai.  255; 

etc.  K.  R.  Co.  v.  Hayden,  107  Mass.  87  Am.  Dec.  75. 

625;  Boynton  v.  Lynn  Gaslight  Co.,  fl  Hall  v.  Turnpike  Co.,  27  Cal.  255; 

124  Mass.  197.  87  Am.  Dec.  75. 

*  Rice  v.  Peninsular  Club,  62  Mich.  T  Credit    Co.     v.     Howe     Machine 
87.  Co.,   64  Conn.  357;  1  Am.  St.  Rep. 

*  Houston  etc.  R.  R.  Co.  v.  McKin-  123. 
ney,  65  Tex.  176. 
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tracts  and  execute  conveyances,  yet  where  a  contract  is 
made  directly  with  the  corporation  and  registered  on  its 
books,  any  papers  executed  by  the  officer  to  carry  the 
contract  into  effect  are  prima  fade  unwarranted,  in  so  far 
as  they  depart  from  the  terms  agreed  upon  and  so 
registered.1 

§  424.  Acts  of  Agents  not  in  Form  Required  by  Char- 
ter not  Binding.  — In  like  manner,  the  acts  of  an  agent 
not  in  the  form  required  by  the  charter  are  not  binding 
on  the  principal.* 

§  425.  Agent  with  General  Powers — Third  Parties  not 
Presumed  to  Know  Limitations  of  his  Power. — But  where 
an  agent  has  general  power  to  do  similar  acts,  his  power 
in  the  particular  case  depending  on  the  existence  of  facts 
peculiarly  within  the  knowledge  of  the  principal,  a  party 
dealing  with  him  has  a  right  to  presume  his  authority, 
and  the  corporation  will  be  bound  by  his  acts  or  con- 
tracts.8 Officers  of  a  corporation  are  special  and  not 
general  agents,  consequently  they  have  no  power  to  bind 
the  corporation  except  within  the  limits  prescribed  by 
the  charter  and  by-laws.  Persons  dealing  with  such  offi- 
cers are  charged  with  notice  of  the  authority  conferred 
upon  them,  and  of  the  limitations  and  restrictions  upon 
it  contained  in  the  charter  and  by-laws.  Nor  is  there 
any  grant  of  power  in  the  name  by  which  such  officer  is 

x  East  Rome  Town  Co.  v.  firower,  People  Ins.  Co.  *  Westcott,  14  Gray, 

Ga.  1SS8.  440;  St  Andrews  Bay  Land  Co.  «l 

■  McCnllongh  v.  Moss,  5  Denio,  667;  Mitchell,  4  Fla.  192;  54  Am.  Dec  34a 

Beatty  r.  Marine  Ins.  Co.,  2  Johns.  »  New  York  etc.  R.  R.  Co.  r.  Schuy- 

109;  3  Am.  Dec.  401;  Dawes  v.  North  ler,   34  K.   Y.   30;    West  St.   Louis 

River  Co.,  7  Cow.  462;  Hemming  v.  Bank  *  Shawnee  Bank,  95  U.  S.  557; 

U.  b.  Ins.  Co.,  47  Mo.  425;  Murphy  East  River  Nat.  Bank  *.  Gove,  57  N. 

r.    Louisville,    9   Bush,    189;    Salem  Y.  597;  Ossipee  Manufacturing  Co.  «. 

Bank  r.  Gloucester  Bank,  17  Mass.  1;  Canney,  54  H.  H.  295;  Bank  of  G«n- 

r.     ?Ao  w      U1;  Ba<1Ser  *  Am.  Ins.  essee  t*.  Patchin  Bank,  13  N.  Y.  309; 

iVn   ^Jf '  2A*;  SmowU.  Wyckoff,  19  N.  Y.  312;  Moss  v.  Mining  Co.,  5 

\v.Vfo  w-    L0?"10!,  v'   Preston,    1  Hill,  137;  Royal  British  Bank  v.  Tnr- 

Pw^.nXi;  f6  A^  Dec"  75>  Head  «■  q**nd,  6  EL  ft  R  327;  Ryan  *.  Don- 

Providence  Ins.  Co.,  2  Cranch,  127;  lap,  17  HL  40;  63  Am.  Del  334. 
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designated.1  Directions  and  assurances  made  by  the 
managing  agent  and  superintendent  of  a  company,  if 
made  within  the  general  scope  of  his  powers  and  duties, 
are  binding  upon  the  company,  although  not  authorized 
by  them,  unless  the  party  who  claims  to  have  acted  in 
reliance  upon  them  is  chargeable  with  notice  of  the  want 
of  authority.2 

Illustrations. — The  president  of  a  railroad  company  fraudu- 
lently issued  certificates  of  stock,  properly  signed  and  sealed,  in 
excess  of  the  amount  authorized  by  law.  Held,  that  the  stock 
should  be  treated  as  genuine  in  the  hands  of  bona  fide  holders: 
Willis  v.  Fry,  13  Phila.  33.  The  president  and  treasurer  of  a 
railroad  corporation  confided  to  a  clerk  the  duty  of  filling  up 
and  supplying  certificates  to  the  holders  of  coupons.  The  cer- 
tificates were  delivered,  signed,  to  the  clerk,  who  fraudulently 
filed  them  up,  and  put  them  on  the  market,  whence  they  came 
into  the  hands  of  innocent  purchasers  for  value,  without  knowl- 
edge of  the  fraud.  Held,  that  the  railroad  corporation  was 
responsible  for  the  fraud  of  its  clerk,  and  must  bear  the  loss: 
Western  Maryland  R.  R.  Co.  v.  Franklin  Bank,  60  Md.  36. 

§  426.  Third  Person  Presumed  to  Know  Limitations  in 
Charter .  —  A  person  dealing  with  the  agent  of  a  corpora- 
tion is  bound  to  know  the  limits  of  his  authority  as  con- 
tained in  the  charter  or  articles  of  association.8  Under  a 
statute  providing  that  officers  of  a  corporation  shall  have 
no  powers  except  such  as  are  conferred  by  resolution  or 
by-laws  of  the  stockholders,  which  by-laws  must  be  filed 
with  the  county  recorder,  after  which  all  contracts  made 
by  such  officers  in  violation  of  the  by-laws,  or  in  excess  of 
their  powers  under  them,  shall  be  void  as  against  the  cor- 
poration, but  binding  upon  all  officers  making  them  or 
dissenting  therefrom,  such  officers,  by  virtue  of  their 
office,  acquire  no  power  whatever.    Their  office  is  dor- 

1  Adriance  v.  Roome,  62  Barb.  399.  v.  R.  R.  Co.,  21  How.  443;  Hoyt  v. 

1  Speiman  v.   Fisher  Iron  Co.,   66  Thompson,  19  N.  Y.  207;  Alexander 

Barb.  19(1.  v.  Cauldwell,  S3  N.  Y.  480;  Bocock  v. 

*  Merrittv.  Lambert,  1  Hoff.  Ch.  168;  Alleghany  Coal  etc.  Co.,  82  Va.  913; 

Silliman  v.  R.  R.  Co.,  27  Gratt.  119;  3  Am.  St.  Rep.  128. 
Root  v.  Wallace,  4  McLean,  8;  Pearce 
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mant  until  they  have  heen  vested  with  power  by  by-laws 
adopted  and  filed  by  the  corporation.  Until  then  their 
personal  liability  does  not  begin;  they  have  no  power  ex 
officio,  and  can  do  no  act  and  makeno  contract  which 
will  be  binding  upon  the  corporation.1 

§  427.    But  not  Bylaws  or  Regulation*  of  Company. 

—But  this  rule  does  not  extend  to  the  rules  or  by-laws  of 
the  corporation.8  A  by-law  which  is  a  mere  rule  for  the 
government  of  the  officers  of  the  corporation  in  conducting 
their  own  business  can  have  no  effect  upon  the  contracts 
of  the  corporation  with  other  parties.1  But  it  was  held  in 
a  New  York  case  that  the  president  of  a  manufacturing 
company,  organized  under  the  general  act  of  1848,  cannot 
lawfully  bind  it  in  the  purchase  of  goods  required  in  its 
business,  where  there  is  a  resolution  to  the  contrary  on 
its  books,  even  if  the  other  party  has  no  notice  thereof, 
unless  there  has  been  a  well-recognized  general  course  of 
dealing  creating  an  implied  authority.4 

§  428.  Liability  of  Corporation  for  Fraudulent  Repre- 
sentations of  Agents. — The  liability  of  a  corporation  for 
the  fraudulent  representations  of  its  agents  depends  on 
the  same  principles  as  its  liability  for  their  contracts,  as 
shown  in  the  previous  sections.* 

Illustrations. — The  treasurer  of  a  private  corporation,  whose 
duty  it  was  to  issue  certificates  of  the  stock  of  the  corporation, 
fraudulently  issued  certificates*  regular  in  form,  but  not  repre- 
senting any  real  stock,  and  pledged  them  to  secure  money  bor- 
rowed by  himself!  Held,  that  the  corporation  was  liable  to  the 
pledgee^  who  had  no  notice  of  the  fraud,  for  the  amount  lent  by 


K  H*~*  »«  Ctttadall,  29  C*L  567;  »  »Saaraela  a.  Geafeal  etc  Ex.  Co^ 

Am.  IVv'.  64.  McCahoo,    214.      A    stockholder    « 

^-va  r*  Sr-th,  <52  HL  498:  Wild  not   chargeable  with  notice  of  rales 

£  ^V1^   S   Mwn.  5C»;   Stands  «.  adopted  br  the  director*:  Paanall  a. 

o'"^  l  W^~  **>;  Jacbn  Ins.  Tel?Cc,  44  Han,  632. 

^^jj.    ec?f?a,r  •**  ***  *  *  Xea*  York  ate.  R.  B*  Cb.  «l  Sckay- 
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him,  with  interest:  Tome  v.  R.  R.  Co.,  39  Md.  36;  17  Am.  Rep. 
640.  The  general  manager  of  a  corporation,  who  was  authorized 
to  collect  its  checks,  etc.,  presented  a  check  belonging  to  it  to  a 
hank  for  payment.  By  mistake,  the  bank  overpaid  him.  Held, 
that  the  corporation  was  liable  for  the  amount  of  the  over- 
payment, without  regard  to  whether  the  manager  accounted  to 
the  corporation  for  the  amount:  Kansas  Lumber  Co.  v.  Central 
Bank,  34  Kan.  635. 

§  429.  Unauthorized  Act  of  Agent  may  be  Ratified  by 
Corporation.  — An  unauthorized  act  of  an  agent  or  agents 
may  be  ratified  by  the  corporation,  and  will  then  bind  it.1 
The  corporation  cannot  afterwards  dispute  his  authority 
on  the  ground  that  he  was  not  regularly  appointed  by 
the  directors.2 

§  430.  Or  by  Superior  Agent. — An  act  performed 
by  an  inferior  agent  without  authority  may  be  ratified 
by  a  superior  agent  in  some  cases.  The  directors  of  a 
corporation,  for  instance,  have,  in  very  many  cases,  power 
to  ratify  the  unauthorized  acts  of  inferior  agents  of  the 
corporation.8 

§  431.    Ratification  may  be  Inferred  from  Conduct.  — 

A  ratification  need  not  be  in  words,  but  may  be  implied 
from  conduct  or  acquiescence.4  A  binding  contract  may 
be  implied  from  the  acts  of  a  corporation,  without  proof 
of  an  express  vote.5  It  is  immaterial  as  against  strangers 
whether  the  person  acting  as  managing  director  of  a  cor- 

1  Morawetz   on   Corporations,   sec  St.  426;  Payson  v.  Stoever,  2  Dill.  427; 

74;  Rent  v.  Quicksilver  Mining  Co.,  Walworth  Bank  v.  Farmers'  Trust  Co., 

78  N.  Y.  159;  Watt's  Appeal,  78  Pa.  16  Wis.  629;  Chicago  etc.  R.  R.  v. 

St.  370;  Ohio  etc.  R.  R.  Co.  v.  Mc-  James,  24  Wis.  388;  Daist  v.  Gale,  83 

Pherson,  35  Mo.  13;  86  Am.  Dec.  128;  111.  136;  Perry  v.  Simpson,  27  Conn. 

Blen  v.  Water  and  Mining  Co.,  20  Cal.  520;  Pacifio  R.  R.  Co.  v.  Thomas,  19 

602;    81    Am.    Dec.    132.    See   title  Kas.  256;  Union  Gold  Mining  Co.  v. 

Agency,  supra.  National  Bank,  96  U.  S.  640;  Blen  v. 

*  Flynn  v.  R.  R.  Co.,  63  Iowa,  490.  Bear  River  W.  &  M.  Co.,  20  Cal.  602; 
8  Fleckner  v.  Bank,  8  Wheat.  338;  81  Am.  Dec.    132;  Bank   of    United 

Kelsey  v.  Bank,  69  Pa.  St.  426;  Sher-  States  v.  Dandridge,  12  Wheat.   64; 

man  v.  Fitch,  98  Mass.  59;   Lynde-  Bank  v.  Comegys,   12  Ala.   772;  46 

borough  Glass  Co.  v.  Mass.  Glass  Co.,  Am.  Dec.  278. 

Ill  Mass.  315.  '  Canal  Bridge  v.  Gordon,  1  Pick. 

*  Kelsey  v.  National  Bank,  69  Pa.  296;  11  Am.  Deo.  171. 
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poration  received  a  specific  appointment  to  that  position 
from  the  board  of  directors,  if  he  has  long  acted  in  that 
capacity  without  objection,  and  if  his  services  as  such 
have  been  invariably  accepted.1 

Illustrations. — The  cashier  of  a  bank,  having  agreed  to  dis- 
charge his  duties  without  compensation,  appropriated  funds  of 
the  bank  for  compensation.  Knowing  that  the  rules  of  the 
bank  forbade  interest  on  demand  certificates,  he  issued  demand 
certificates  on  interest  to  himself,  and  took  funds  of  the  bank 
to  pay  such  interest.  He  also  sold  bonds  belonging  to  the  bank 
to  himself  for  less  than  their  value.  These  transactions  were 
entered  on  the  bank  books,  but  the  directors  had  no  actual 
knowledge  thereof.  Held,  that  a  ratification  by  the  bank  could 
not  be  implied:  First  National  Bank  of  Fort  Scott  v.  Droit,  29 
Kan.  311;  44  Am.  Rep.  646. 

§  432.  Act  beyond  Authority  of  Agent  cannot  be  Bat- 
ified  by  Majority  of  Share-holders. — Acts  in  excess  of  the 
authority  of  the  charter  can  only  be  ratified  by  all  the 
stockholders.     A  majority  cannot  ratify  such  an  act*1 

S  433.    Implied  Ratification  by  Stockholders  from  Con- 
duct. —  The  question  whether  there  has  been  a  ratification 
by  the  share-holders  of  a  corporation  is  generally  a  ques- 
tion of  fact.     Proof  that  every  individual  share-holder 
concurred  is  not  essential.     It  is  sufficient  if  it  appear 
that  the  act  in  question  was  generally  known  among  the 
share-holders,  and  that  none  of  them  objected.1    These 
circumstances  have  been  held  evidence  of  ratification  on 
the  part  of  the  share-holders;  viz.,  that  the  share-holders, 
knowing  of  the  unauthorized  act  having  been  performed 
by  their  agents,  took  no  steps  to  set  it  aside  or  to  disaffirm 
it;    that  the  share-holders  have  abstained  from  inquiring 


igUo.,  78  JN.  Y.  157, 
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into  the  affairs  of  the  company  and  attending  its  meetings;1 
that  the  corporation  has  accepted  the  benefits  of  the  act;2 
that  a  share-holder  or  share-holders  have  not  protested 
against  a  vote  of  the  majority,  though  they  did  not  join  in 
it.*  Stockholders  of  a  corporation  who  do  not  vote  against 
the  re-election  of  directors  may  be  deemed  to  acquiesce, 
by  such  omission,  in  acts  of  such  directors  done  prior  to 
the  re-election,  and  of  which  such  stockholders  had  in- 
formation sufficient  to  put  them  on  inquiry,  and  are  not 
entitled  afterward  to  have  those  directors  suspended  on 
the  ground  of  misconduct  previous  to  the  re-election.4 
Where,  at  the  meeting  of  a  board  of  directors  of  a  cor- 
poration formed  for  purposes  of  pecuniary  profit,  an  act 
is  ordered  to  be  done  without  objection  either  then  or 
subsequently  made  to  the  regularity  of  the  meeting  by 
any  director  or  stockholder,  and  the  act  thus  author- 
ized is  afterwards  performed,  its  legality  cannot  afterwards 
be  questioned  in  a  suit  in  equity  on  the  ground  of  irreg- 
ularity.5 If  stockholders  would  impeach  transactions  en- 
tered iAto  on  behalf  of  the  corporation  by  the  fraud  of  its 
directors,  they  must  act  promptly;  they  cannot,  however, 
be  charged  with  acquiescence  by  remaining  still  while 
some  of  their  number  are  seeking  to  impeach  the  trans- 
actions.6 Where  the  directors  have  transferred  its  original 
charter  without  authority  of  stockholders,  and  such  stock- 
holders have  subsequently  participated  in  the  company's 

upon  them.    Their  conduct  may  have  without  loss.    It  is  the  doctrine  of 

been  such,  though  negative  in  char-  equitable  estoppel,  which  applies  to 

acter,  as  to  be  taken  for  an  acquiescence  members  of   corporate  or  associated 

in  the  act;   and  when  harm  would  bodies,  as  well  as  to  persons  acting  in 

come  to  such  third  parties  if  the  act  a  natural  capacity." 

were  held  invalid,  the  stockholders  are  *  Morawets  on  Corporations,  sec.  79. 

estopped  from  questioning   it.      We  *  Burrill  t*.    Nahant  Bank,  2  Met. 

suppose  acquiescence  or  tacit  assent  163;  35  Am.  Dec.  395. 

to  mean  the  neglect  to  promptly  and  *  Riche  v.  Ashbury  Carriage  Co.,  L. 

actively  condemn   the   unauthorized  R.  9  Ex.  224. 

act,  and  to  seek  judicial  redress,  after  *  Ramsey  v.  R.  R.  Co.,  7  Abb.  Fr., 

knowledge  of   the  committal   of   it,  N.  S.,  156;  3S  How.  Pr.  193. 

whereby  innocent  third  parties  have  5  Samuel  v.  Holladay,  1  Woolw.  400. 

been  led  to  put  themselves  in  a  position  •  Metropolitan  etc.  R.  R.  Co.  v.  R. 

from   which  they  cannot   be   taken  R.  Co.,  14  AbU  N.  C.  1031 
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business  under  a  new  management,  or  permitted  the 
scheme  to  be  carried  out  without  objection,  they  are 
estopped  from  denying  the  validity  of  the  transfer.1 
Where  the  bank  account  of  a  mining  company  is  over- 
drawn by  its  president  and  secretary,  without  special 
authority  of  its  directors,  the  company  will,  notwithstand- 
ing, be  held  liable  for  the  overdraft,  if  their  acts  in  this 
respect  be  subsequently  ratified  by  the  directors.  Such 
ratification  may  be  made  by  their  ordering  the  issue  of 
a  note  of  the  company  for  the  amount  overdrawn.2  When 
the  directors  have  allowed  the  president  to  purchase  loco- 
motives, and  have  afterwards  taken  possession  of  them 
and  acquiesced  in  their  use  on  the  company's  road  for 
several  years,  they  cannot  repudiate  the  president's  au- 
thority to  draw  bills  in  payment  for  them.*  Where  stock- 
holders sanctioned  a  contract  under  which  moneys  were 
loaned  to  a  corporation  by  its  directors,  and  its  bonds 
therefor  secured  by  a  mortgage  given,  and  the  moneys 
have  been  properly  applied,  the  corporation  is  estopped 
from  setting  up  that  the  bonds  and  mortgage  are  void  by 
reason  of  the  trust  relations  which  the  directors  sustained 
to  it.4  A  bill  to  restrain  a  corporation  from  employing 
its  assets  in  excess  of  its  corporate  powers  must  show  due 
diligence  to  prevent  the  same.  The  right  to  restrain 
ceases  when  the  members  have  consented  to  the  rule  of 
the  majority  within  such  powers.5 

Illustrations. — The  constitution  and  by-laws  of  an  associa- 
tion provided  that  its  business  should  be  conducted  upon  the 
cash  principle,  and  that  no  credit  should  in  any  case  be  given. 
Held,  that  the  holder  of  a  note  against  the  association  might 
prove  that  the  cash  system  was  abandoned,  that  goods  were  sold 
on  credit,  and  the  money  was  hired  with  the  knowledge  and 
consent  of  the  association:  Dow  v.  Moore,  47  N.  H.  419.  By 
the  by-laws  of  the  defendent  corporation,  the  executive  com- 
mittee, which  was  empowered  to  hire  rooms,  required  for  a 

1  Upton  v.  Jackson,  1  Flip.  413.  *  Hotel  Company  v.  Wade.  97  U.  a 

*  Anglo-Californian    Bank    v.    Ma-  13. 

honey  Mining  Co.,  5  Saw.  255.  »Leo  v.  R.  B.  Co.,  19  Fed.  Rep. 

» OlcotttTk  R.  Co.,  27  N.  Y.  546.  283. 
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quorum  to  transact  business  two  directors  and  the  president, 
and  if  the  latter  were  absent  a  president  pro  tern,  must  be 
chosen.  Two  of  this  committee  met  informally  in  the  absence 
of  the  president,  and  without  electing  any  pro  tern,  notified 
the  agent  of  the  plaintiff  corporation,  who  was  a  third  member 
of  such  committee,  that  they  would  hire  the  rooms  to  be  let  by 
the  plaintiff  corporation.  The  defendants  ne^er  occupied  the 
rooms.  Held,  on  suit  brought  for  rent,  that  there  was  no  con- 
tract made  which  was  binding  on  the  defendants,  and  no  ratifi- 
cation of  the  informal  action  by  the  subsequent  acts  of  the 
corporation:  Corn  Exchange  Bank  v.  Cumberland  Coal  Co.,  1 
Bosw.  436.  The  U.,  a  rolling-stock  company,  and  the  A.,  a 
railroad  company,  by  their  respective  boards  of  directors,  en- 
tered into  a  contract  whereby  the  U.  agreed  to  supply  the  A. 
with  all  the  rolling  stock  required  in  the  operation  of  the  A.'s 
railroad  for  seven  years,  at  an  agreed  monthly  rental.  The 
five  persons  composing  the  A.'s  board  were  members  of  the 
U.'s  board,  which  consisted  of  thirteen  persons.  At  the  meet- 
ing of  the  U.'s  board,  at  which  the  contract  was  confirmed, 
there  were  present  only  eight  directors,  two  of  whom  were  di- 
rectors of  the  A.  The  U.  supplied  the  rolling  stock  as  agreed, 
and  the  A.  received  and  used  the  same  for  nearly  two  years 
and  a  half,  when  the  contract  was  terminated.  Held,  that  even 
if  the  contract  was  voidable  in  equity  at  the  election  of  the  U. 
within  a  reasonable  time,  for  want  of  a  quorum  of  directors  at  the 
meeting  who  were  not  directors  of  the  A.,  the  delay  in  exercising 
the  election  to  avoid  it  operated  as  a  waiver  of  the  right  so  to 
do:  United  States  Rolling  Stock  Co.  v.  R.  R.  Co.,  34  Ohio  St.  450; 
32  Am.  Rep.  380.  A  corporation  paid  a  bill  for  furniture  con- 
tracted by  A,  and  subsequently  used  other  furniture  also  bought 
by  him.  Held,  that  they  were  liable  therefor,  as  having  made 
A  their  agent,  though  he  had  never  been  appointed  by  any  act 
under  the  corporate  seal:  Bancroft  v.  Wilmington  Conference 
Academy,  5  Del.  577. 

§  434.  What  Acts  cannot  be  Ratified. — Acts  in  viola- 
tion of  the  charter  of  the  corporation  or  contrary  to  law 
or  statute  are  void,  and  cannot  be  ratified.1  A  corpora- 
tion cannot  ratify  a  contract  made  by  their  agent  which 
they  could  not  lawfully  authorize.1  A  proposition  from 
the  officers  of  a  corporation  to  settle  a  suit  brought  against 
the  corporation  for  malicious  prosecution  does  not  import 
a  ratification  of  the  act  or  charge  complained  of  therein.8 

1  In  re  Comstock,  3  Saw.  218;  Tip-        *  Downing   v.  Mount   Washington 

Secanoe  Co.  v.  R.  R.  Co.,  50  Ind.    etc.  Co.,  40  N.  H.  230. 
5.  s  Green  v.  South.  Ex.  Co.,  41  Ga.  515. 
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§  435.    The  Contract  of  Membership — How  Created. — 

Persons  become  stockholders  either  by  original  contract 
with  the  other  members  at  the  formation,  or  by  substitu- 
tion for  some  original  share-holder.1  Thus  if  the  statute 
requires  the  subscriptions  to  be  in  writing,  an  oral  sub- 

1  Morawetz    on    Corporations,   sec.  either  as  between  themselves  and  the 

255.     A  broker,  purchasing  stock  for  corporation    or  creditors.     They  are 

a  customer,  and  treating  it  as  his  own,  still  entitled  to  show  that  they  held 

may  bo  charged  with  the  liability  of  a  such  stock  as  collateral  security,  and 

stockholder:  McKim  v.  Glenn,  66  Md.  not  otherwise:  Union  Sav.  Co.  v.  Se- 

479.    But  the  act  of  voting  stock  does  ligman,  92  Ma  635$  1  Am.  St.  Rep. 

not  make  voters  absolute  stockholders,  776. 
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scription  is  not  valid.1  It  is  competent  evidence,  to  show 
a  person  to  be  a  stockholder  in  a  corporation,  that  he 
had  subscribed  for  some  shares  therein;  that  his  name 
was  entered  upon  the  records  of  the  corporation;  that  he 
had  stated  that  he  had  taken  such  shares;  and  that  the 
corporation  treasurer  had  offered  him  his  certificate  there- 
for.8 A  receipt  for  a  certificate  of  stock,  written  on  the 
margin  of  the  subscription-book,  is  a  sufficient  subscrip- 
tion for  stock.8  Subscriptions  for  shares  in  the  stock  of 
an  incorporated  company  constitutes  the  subscriber  a 
stockholder  in  such  company,  even  though  he  fail  to 
meet  the  subsequent  calls  on  his  subscription.4  A 
subscription  to  stock  is  not  only  an  undertaking  with 
the  company,  but  with  all  other  subscribers,  and  a  sub- 
scriber cannot  be  permitted  to  set  up  a  secret  parol 
arrangement  with  the  agents  of  the  company,  by  which 
he  may  be  released  from  his  subscription,  while  his 
fellow-subscribers  continue  to  be  bound.3  A  certificate 
issued  in  the  ordinary  form  of  certificates  of  stock,  but 
containing  a  promise  on  the  part  of  the  corporation  to 
pay  interest  thereon  until  the  happening  of  a  specified 
event,  constitutes  the  person  to  whom  it  is  issued  a  stock- 
holder.6 A  signature  to  articles  of  association,  setting 
forth  the  name  of  the  proposed  company,  the  amount  of 
the  capital  stock,  and  the  number  of  shares,  imports 
that  the  subscriber  will  take  and  pay  for  the  number  of 
shares  set  opposite  his  name.7  A  writing  reciting  an 
association  for  the  purpose  of  organizing  a  bank,  and 
stating,  among  other  things,  "the  names  and  residences 
of  the  share-holders,  with  the  number  of  shares  held  by 

1  Vreeland  v.  Stone  Co.,  29  N.  J.  Phoenix  Warehousing  Co.  v.  Badger, 

Eq.  188;  Pittsburgh  etc.  R.  R.  Co,  v.  67  N.  Y.  294. 

Gazzam,  32  Pa.  St.  340.  »  Miller  v.  R.  R.  Co.,  87  Pa.  St  95; 

*  New  Hampshire  Cent.  R.  R.  Co.  30  Am.  Rep.  349. 

v.  Johnson,  30N.  H.  390;  64  Am.  Dec  6  McLaughlin  v.  R.  R.  Co.,  8  Mich. 

800.  100. 

8  Lohman  v.  R.  R.  Co.,  2  Sand.  39.  7  Rensselaer  etc  Plank  Road  Co.  v. 

*  Schaeffer  v.  Ins.  Co.,  46  Mo.  248;  Barton,  16  N.  Y.  457,  note. 
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each/'  and  subscribed  by  the  incorporators,  constitutes  a 
subscription  to  the  capital  stock  on  the  part  of  the  sign- 
ers, and  binds  them  to  pay  for  the  number  of  shares  set 
opposite  their  respective  names.1  A  widow  who  assents 
to  an  order  of  distribution  of  her  husband's  estate,  by 
which  certain  shares  of  stock  are  allotted  to  her,  becomes 
a  stockholder,  and  liable  to  creditors  of  the  corporation, 
though  she  has  not  received  the  certificates  of  stock,  and 
though  they  have  not  been  transferred  on  the  company's 
books.2  If  persons  sign  the  subscription-book  of  a  cor- 
poration, leaving  the  amount  blank,  intending  that  they 
shall  be  represented  as  subscribers  for  the  purpose  of  in- 
fluencing others,  as  to  creditors  seeking  to  recover  unpaid 
subscriptions,  such  persons  impliedly  authorize  the  fill- 
ing up  of  the  blanks  by  those  taking  the  subscriptions.8 
An  agreement  to  subscribe  for  stock  in  a  corporation  is 
not  a  subscription.4  One  who  signs  a  mere  subscription 
paper,  agreeing  to  take  a  number  of  shares  in  a  corpora- 
tion to  be  formed,  is  not  liable  thereon  after  the  forma- 
tion of  the  company.5  An  action  will  not  lie  on  a  stock 
subscription,  unless  its  terms  express  a  promise  to  pay.6 
An  oral  promise,  pending  the  organization  of  a  corpora- 
tion, to  take  shares  of  the  stock,  does  not  constitute  the 
promisor  a  stockholder  or  member,  and  will  not  support 
a  note  given  by  him  to  pay  for  such  shares.7  The  mere 
fact  of  subscribing  to  the  stock  of  an  incorporated  com- 
pany does  not  constitute  the  subscriber  a  stockholder; 
but  it  seems  that  such  a  subscription  puts  it  in  his  power 
to  become  a  stockholder,  by  compelling  the  corporation 
to  give  him  the  legal  evidence  of  his  being  a  stockholder, 

1  Nulton  v.  Clayton,  54  Iowa,  425;  nacht,  21  Pa.  St.  220;  60  Am.  Dec.  49; 

37  Am.  Rep.  213.  Hedge's    Appeal,    63    Pa.    St.    279; 

"  Coquard  v.  Marshall,  14  Mo.  App.  McClure  v.  K.  R.  Co.,  90  Pa.  St.  271; 

80.  Peninsular  R.  R.  Co.  v.  Duncan,  28 

8  Jewell  v.  Rock  River  Paper  Co.,  Mich.  152. 

101  HI.  57.  •  Odd  FelloW  Hall  Co.  v.  Glazier,  5 

*  Mt.  Sterling  Coalroad  Co.  v.  Little,  Harr.  172. 

14  Bush,  429.  7  Fanning  v.  Ins.  Co.,  37  Ohio  St 

6  Strastmrg  R.  R.  Co.  v.   Echter-  339;  41  Am.  Rep.  517. 


§  435  CORPORATIONS.  728 

upon  Lis  complying  with  the  terms  of  the  subscription.1 
One  who  signed,  with  others,  a  subscription  paper,  prom- 
ising to  take  and  pay  for  shares  in  a  joint-stock  associa- 
tion to  build  a  hotel,  most  of  which  subscribers  were 
afterwards  incorporated,  but  the  defendant  was  not  one 
of  them,  is  not  bound  by  his  subscription  to  pay  for  his 
shares  to  the  corporation,  there  being  no  privity  of  con- 
tract.2 The  issue  of  a  certificate  of  stock  is  not  essential 
to  make  a  subscriber  a  stockholder.8  Making  a  certificate 
and  mailing  it  to  a  stockholder  is  regarded  as  the  issuing 
of  it.4  No  certificate  of  stock  need  be  tendered  before 
bringing  a  suit  for  the  subscription.5  The  loss  of  plain- 
tiff's certificates  and  the  advertisement  thereof  being 
sufficiently  established,  the  defendants  cannot  refuse  to 
issue  new  certificates  on  the  ground  that  a  bond  of  in- 
demnity is  not  furnished.  The  stock  cannot  be  trans- 
ferred by  relator  except  upon  the  books  of  the  respondent, 
and  on  the  production  of  the  certificates.  This  is  suffi- 
cient protection  to  the  company.6  The  authority  of  an 
agent  appointed  to  receive  subscriptions  to  the  stock  of  a 
company  is  exhausted  by  the  act  of  receiving  the  sub- 
scriptions. The  subscription  instantly  inures  to  the  bene- 
fit of  the  company,  creating  a  contract  between  it  and  the 
subscriber,  which  the  agent  cannot  rescind.7  Where  a 
corporation  has  no  secretary  or  clerk,  and  the  president 
has  charge  of  the  stock-books,  a  demand  on  the  latter  to 
make  the  necessary  transfer  of  stock  to  a  purchaser  of 
outstanding  shares  is  sufficient.8 

Illustrations. — A  stock  subscription  simply  agreed  "to  take 
the  amount  of  shares  set  against  our  respective  names."  Held, 
to  impose  no  personal  obligation  to  pay  for  the  shares:  Belfast 

1  Busey  v.  Hooper,   35  Md.   15;  6       6  Vawter  t>.  R.  R.  Co.,  14  Ind.  174; 

Am.  Rep.  350.  Hardy  v.  Merriweather,  14  Ind.  203. 

*  Machias  Hotel  Go.  v.  Coyle,  35  Me.        6  State  v.  New  Orleans  Gas  Light 

405;  58  Am.  Dec.  712.  Co.,  25  La.  Ann.  413. 

«  Butler  Univ.  v.  Scoonover,  114  Ind.        7  Lowe  v.  R  R  Co.,  1  Head,  659. 
381.  8  Qreen  Mount  etc  Turnpike  Co.  v. 

♦Jones*  RR.  Co.,  17How.Pr.  529.  Bulla,  45  Ind,  1. 
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etc.  R.  R.  Co.  v.  Moore,  60  Me.  561.  The  Btate  of  North  Carolina 
subscribed  twenty-five  thousand  dollars  to  the  stock  of  a  cor- 
poration, to  be  paid  in  sums  "not  exceeding  ten  thousand  dol- 
lars in  any  one  year,"  and  no  time  was  specified  when  the  state 
should  become  a  stockholder.  Held,  that  she  became  a  stock- 
holder upon  subscription:  Attorney-General  v.  Cape  Fear  Nav. 
Co.,  2  Ired.  Eq.  444.  An  association  was  incorporated  for  the 
purpose  of  improving  the  breed  of  Holstein-Friesian  cattle,  and 
of  disseminating  information  concerning  them.  Held,  that  the 
courts  could  not  compel  the  admission  of  certain  owners  and 
breeders  of  such  cattle  to  membership,  membership  being  neces- 
sary, under  the  corporate  by-laws,  to  the  registration  of  cattle, 
and  such  registration  constituting  an  important  factor  in  their 
marketable  price:  People  v.  HolsteinrFriesian  Ase'n,  16  Abb. 
N.  C.  307.  A  subscription  of  stock,  "subject  always  to  the  by- 
laws, rules,  and  articles  of  incorporation,"  one  of  which  was 
that  the  stock  should  be  paid  for  after  five  hundred  shares  had 
been  subscribed,  and  that  ten  per  cent  should  be  payable  on  the 
fifteenth  of  each  month.  Held,  to  render  the  subscriber  a  share- 
holder; and  the  installments  to  come  due  even  if  no  assessments 
were  made:  Waukon  etc.  R.  R.  Co.  v.  Dwyer,  49  Iowa,  121.  The 
members  of  a  corporation  took  subscriptions  on  a  sheet  of  paper, 
which  was  placed  in  a  bound  book  used  as  a  record  of  the  com- 
pany. The  names  of  the  subscribers  and  the  amounts  sub- 
scribed were  then  entered  in  the  book  by  the  commissioners 
appointed  to  open  books  of  subscription.  Held,  that  this  was  a 
sufficient  subscription  to  the  stock  of  the  corporation:  Woodruff. 
v.  McDonald,  33  Ark.  97. 

§  436.  Statutory  Modes  of  Becoming  Stockholder  must 
be  Followed. — Where  the  charter  or  a  general  statute 
prescribes  the  mode  in  which  a  person  shall  become  a 
stockholder,  that  method  must  be  followed.1  It  is  generally 
sufficient  that  the  requirements  be  substantially  complied 
with.2  Where  notice  is  directed  to  be  given  of  the  time 
and  place  for  receiving  subscriptions  for  stock  in  an  in- 
corporated  company,  the  object  is  to  prevent  a  monopoly 
of  the  stock,  and  the  want  of  the  notice  is  no  defense  to 

1Morawetz   on   Corporations,   sec.  13  Am.  Rep.  178;  Ashtabula  R.  R.  Co. 

258,  265;  Childs  v.  Smith,  55  Barb.  45;  v.  Smith,  15  Ohio  St.  328;  Brownlee  v. 

Carlisle  v.  R.  R.  Co.,  27  Mich.  315;  R.  R.  Co.,  18  Ind.  68;  Hamilton  etc. 

Hibernia  Corporation  v.  Henderson,  8  R.  R.  Co.  v.  Rice,  7  Barb.  157;  Maltby 

Sera.  &  R.  219;  11  Am.  Dec.  593.  v.  R.  R.  Co.,  16  Md.  422, 

'People  v.  R.  R.  Co.,  45  CaL  906; 
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one  who  does  subscribe.1  The  failure  of  a  corporation  to 
issue  certificates  of  stock  to  a  stockholder  is  no  defense 
to  an  action  by  the  corporation  against  the  stockholder 
for  borrowed  money.2  Where  the  power  to  require  pay- 
ment from  stockholders  is  vested  in  a  board  of  directors, 
an  action  will  not  lie  to  recover  installments,  unless  all 
the  prerequisites  of  the  charter  have  been  complied  with.3 
"Where  the  charter  provides  that  the  president  and  direc- 
tors shall  cause  a  certificate  to  be  given  to  each  share- 
holder, signed  by  them,  and  countersigned  by  the  treasurer, 
certificates  issued  by  the  president  alone,  signed  by  him, 
and  countersigned  by  the  treasurer,  without  authority  of 
the  directors,  and  without  consideration,  are  void.  And 
since  the  president,  in  issuing  such  certificates,  acts  with- 
out the  scope  of  his  authority,  the  corporation  is  not 
liable  for  his  act.4 

Illustrations.  — The  constitution  of  a  charitable  corporation 
provided  that  any  person  could  apply  for  admission  by  paying 
an  admittance  fee,  and  when  declared  elected,  could,  after 
signing  the  constitution,  vote  at  all  meetings  and  be  eligible  to 
office;  and  that  each  member  should  pay  a  certain  amount 
yearly  to  the  corporation.  Held,  that  the  signing  of  the  con- 
stitution was  not  a  prerequisite  to  membership;  and  that  an 
action  would  lie  by  the  corporation  against  a  member  who  had 
not  signed,  for  his  yearly  dues:  United  Hebrew  Benevolent  Ass'n 
v.  Benshimol,  130  Mass.  325.  The  defendant  had  subscribed  for 
additional  stock,  and  his  subscription  was  procured  by  the 
directors  after  the  organization  of  the  company,  without  the  in- 
tervention of  the  commissioners  named  in  the  charter.  The 
defendant  had  afterwards  acted  as  a  director.  Held,  that  by  so 
doing  he  should  be  deemed  to  have  waived  all  objection,  if  any 
existed,  to  the  regularity  of  his  subscription:  Lane  v.  Brainerd, 
30  Conn.  565. 

§  437.  De  Facto  Corporation — Subscriber  for  Shares 
not  Liable  until  Corporation  Legally  Organized.  — A  sub- 
scriber for  shares  of  a  corporation  not  organized  cannot 

1  Hagerstown  Turnpike  v.  Creeger,  'Hazelettv.  Butler  Univ.,  &4ln<L  230. 

5  Har.  &  J.  .122;  9  Am.  Dee.  495;  see  *  Banet  t\  R.  R.  Co.,  13  UL  604. 

also  Union  Turnpike  Co.  v.  Jenkins,  *  Holbrook  t>.   Fauquier  etc.  Torn* 

1  Caines,  381.  pike  Co.,  3  CranchC.  O.  425. 


731  STOCKHOLDERS.  §437 

be  held  liable  upon  his  subscription  until  the  company 
has  been  duly  incorporated,  and  all  the  steps  required  by 
law  have  been  taken.1  Signing  a  subscription  paper  before 
the  execution  of  articles  of  association  does  not  make  the 
signer  a  stockholder.2  But  if  one  subscribes  for  shares  in 
a  corporation  to  be  organized,  and  the  corporation  is  or- 
ganized and  the  shares  accepted  by  the  subscriber,  he 
cannot  repudiate  his  liability.8  One  who  subscribes  for 
stock  in  a  company,  chartered  but  not  organized,  the 
charter  providing  for  subscription  before  organization,  is 
held  to  his  subscription  unless  he  expressly  dissents  be- 
fore the  charter  is  accepted.4  An  action  may  be  main- 
tained by  a  corporation  against  an  original  subscriber  on 
a  promise  made  before  the  act  of  incorporation,  if  it  is 
shown  than  he  recognized  it  as  binding  after  the  incor- 
poration.5 A  subscription  to  a  proposed  corporation  may 
be  withdrawn  at  any  time  before  application  for  the 
charter.6 

Illustrations. — A  subscription  to  the  capital  stock  of  a  rail- 
road company,  made  before  its  incorporation,  and  agreeing  to 
take  certain  shares  therein,  held,  to  be  valid  upon  its  subsequent 
acceptance  by  the  company,  and  payment  of  an  assessment 
thereon,  although  the  subscriber  did  not  sign  the  articles  of  as- 
sociation, nor  the  subscription-book  kept  by  the  company:  Buf- 
falo and  Jamestown  R.  R.  Co.  v.  Clark,  22  Hun,  359.  Under 
the  general  incorporation  law,  articles  were  filed  to  incorporate 
the  Oregon  Central  Railroad  Company  with  a  capital  stock  of 
$7,250,000,  divided  into  72,500  shares  of  $100  each.  Six  persons 
subscribed  one  share  each,  and  the  seventh  subscription  was  as 
follows:  "Oregon  Central  Railroad  Company,  by  G.  L.  Woods, 
chairman,  seventy  thousand  shares, — seven  million  dollars." 
Held,  that  this  was  a  nullity,  and  that  a  board  of  directors 

1  Penobscot  R.  R.  Co.  v.  White,  41  *  Inter-Mountain  Publishing  Co.  v. 

Me.  612;  66  Am.  Dec.  257;  Kansas  Jack,  6  Mont.  56S. 

City  Hotel  Co.  v.  Hunt,  57  Mo.  126;  *  Gleaves  v.  Turnpike  Co.,  1  Sneed, 

Burrows  v.  Smith,  10  N.  Y.  550;  Car-  491. 

lisle  v.  R.  R.  Co.,  27  Mich.  315;  Pe-  b  Vestry  of  Christ  Church  v.  Simons, 

nobscot  R.  R.  Co.  v.  Dummer,  40  Me.  2  Rich.  368. 

172;  63  Am.  Deo.  654.  6  Money  Traction  Engine  Co.  v.  De 

9  Sedalia,  Warsaw  etc  R.  R.  Co.  v.  la  Green,  Penn.  Sup.  Ct.  Dig.,  1888, 

Wilkerson,  83  Mo.  235.  p.  171. 
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elected  by  Bfrid  six  persons  could  not  lawfully  transact  business 
for  the  corporation:  Holladay  v.  EUioU,  8  Or.  84. 

§  438.  Corporator  cannot  Avoid  bis  Contract  because 
Corporation  not  Duly  Organised. — Where  a  person  has 
agreed  to  become  a  corporator,  and  has  enjoyed  the  bene- 
fits and  privileges  of  one,  he  cannot  afterwards  set  np 
that  the  corporation  was  not  legally  organized,  or  had  not 
complied  with  the  requirements  of  the  law.1  A  corpora- 
tion may  receive  subscriptions  to  stock,  and  may  sue 
thereon,  before  being  fully  organized.*  But  a  stockholder 
is  not  estopped  by  his  subscription  to  deny  the  lawful 
existence  of  a  corporation  prohibited  by  the  state  con- 
stitution.1 Where  books  of  subscription  are  opened  at 
different  places,  pursuant  to  notice  under  a  general  law, 
a  subscription  upon  a  paper  is  binding,  though  it  be  not 
literally  a  book.4  But  a  party  to  a  contract  with  a  pre- 
tended corporation,  organized  without  law  or  under  an 
unconstitutional  one,  is  not  estopped  to  deny  its  existence 
at  the  date  of  the  contract.  Whether  plaintiff  is  a  corpo- 
ration or  partnership,  where  the  plaintiff's  name  prima 
facie  imports  a  corporation,  is  a  question  which  may  be 
raised  by  an  answer  alleging  want  of  parties  in  interest 
in  the  suit.5 

§  439.  Subscribers  not  Stockholders  until  all  Shares 
have  been  Taken. — Where  the  capital  of  the  corporation  is 

1  Tar  River  Co.  v.  Neal,  3  Hawks,  Co.  v.  Cary,   26  N.  Y.  75;  Phcenix 

520;  Wilmington  etc.   R.  R.  Co.  v.  Warehousing  Co.  v.  Badger,  67  N.  Y. 

Thompson,    7    Jones,    387;    Meadow  294;  New  Hampshire  etc.  R.  R.  Co. 

Dam  Co.  v.  Gray,  30  Me.  647;  Dayton  t>.  Johnson,  30  N.   H.  390;   64  Am. 

«tc.  R.  R  Co.  v.  Hatch,  1  Disn.  84;  Dec  300;  Clark  v.  Navigation  Co.,  10 

Danbury  etc.    R.    R.   v.    Wilson,   22  Watts,  264;  St.  Charles  Manufactur- 

Conn.    435;    Central    Plank  Road  v.  ing  Co.  v.  Britton,  2  Mo.  App.  290; 

Clomens^  16  Mo.  359;  Brookville  etc  Chubb  v.  Upton,  95  U.  S.  665. 

£  R.  Co.  v.   McCarty,  8  Ind.  392;  *  Oregon  etc  R.  R.  Co.  t>.  Scoggin, 

Heaston  v.  R.  R.  Co.,  16  Ind.  279;  79  3  Or.  161.                                      ^^ 

Am.  Dec.  430;  Dutchess  Manufacture  » St.   Louis   Colonisation    Ass'n  e. 

T?f    A-n    .^  U  Johna*  238;  7  Am.  Hennessy,  11  Mo.  App.  555. 

In!?*  £« ;  £n?er8?n  *  R.  *.  Co.,  12  *  Hamilton  etc  Plank  Road  Co.  v. 

•T5™7i  7r,AS*  Dec-  218?  AspinwaU  Rice,  7  Barb.  167. 

^hn    £•  £  2?1*    W**6  *  *  HeMton  *.  R.  K  Co.,  16  Ind.  279; 

^'ldK  v^66iEatonvA8Pin-  79  Am.  Dec  430. 
™.  W  N.  Y.  119;  Boffido  etc  R.  R. 
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fixed  by  law,  subscribers  do  not  become  stockholders  until 
the  whole  amount  has  been  subscribed.1  Where  the  capital 
stock  of  a  corporation  is  fixed  at  a  given  sum,  divided 
into  shares  of  a  certain  amount  each,  the  capital  must  be 
fully  subscribed  before  the  subscriber  can  be  subject  to 
assessments,3  unless  there  is  a  contrary  provision  in  the 
articles,  or  in  the  general  law  under  which  the  corpo- 
ration is  formed.3  The  record  of  a  corporation  showing 
the  requisite  number  of  shares  subscribed  to  authorize  its 
organization,  together  with  the  names  of  the  subscribers, 
etc.,  to  have  been  duly  ascertained  and  reported  by  a 
committee,  which  report  was  duly  accepted,  is  sufficient 
evidence  of  due  organization  in  an  action  upon  a  sub- 
scription to  stock,  there  being  no  proof  to  the  contrary.4 
A  stock  subscription  is  not  invalidated  by  the  irrespon- 
sibility of  other  subscribers  for  shares  necessary  to  be 
subscribed  before  the  organization  of  the  corporation,  if 
such  other  subscriptions  were  made  and  accepted  by  the 
company  in  good  faith,  the  subscribers  being  apparently 
responsible;  and  evidence  of  their  irresponsibility  is  no 
defense  to  an  action  on  a  subscription  of  another  share- 
holder.5 But  the  subscribers  are  nevertheless  bound  from 
the  time  of  their  subscription.6  It  makes  no  difference 
in  the  stockholder's  rights  that  the  corporation  has  not 
issued  the  certificate  of  stock  to  which  he  is  entitled.7 

1  Morawetz   on   Corporations,  sec.  the   condition  as  to  taking  all   the 

259;  Peoria  etc.  R.  R.  Go.  v.  Preston,  stock:   Haskell   v.   Worthington,   94 

35  Iowa,  115;  Penobscot  R.  R.  Co.  v.  Mo.  560;  aUter,  Willamette  etc.  Co.  v. 

Dummer,  40  Me.   172;  63  Am.  Dec.  Stannus,  4  Or.  261. 

654;  Central  R.  R.  Co.  v.  Johnson,  30  '  Hale  v.  Sanborn,  16  Neb.  1. 

N.  H.  390;  64  Am.  Deo.  300;  Lewey's  *  Hughes  v.  Antietam  Manufactnr- 

etc.  R.  R.  Co.  v,  Bolton,  48  Me.  451;  ing  Co.,  34  Md.  316. 

77  Am.  Dec.  236;  Hale  v.  Sanborn,  16  *  Penobscot  R.  R.  Co.  v.  White,  41 

Neb.  1.    Until  the  entire  capital  stock  Me.  512;  66  Am.  Dec.  257. 

of  a  corporation  organized  under  a  *  Penobscot  R.  R.  Co.  v.  White,  41 

general   law  is   subscribed  for   and  Me.  512;  66  Am.  Dec.  257. 

taken,  a  delinquent  stockholder  is  not  •  Lake  Ontario  R.  R.  Co.  v.  Mason, 

liable,  unless  the  contract  of  subsorip-  16  N.  Y.  451. 

tion,  certificate,  or  general  incorpora-  T  Chester  Glass  v.  Dewey,  16  Maw. 

tion  law  contains  a  provision  to  that  94;  S  Am.  Dec.  128. 
effect,  or  the  stockholder  has  waived 
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Illustrations.  — In  a  gait  by  a  corporation  on  a  stock  sub- 
scription, the  defense  was  that  the  agreed  number  of  shares 
had  not  been  bona  fide  subscribed  so  as  to  make  the  subscrip- 
tion binding.     Held,  that  the  original  subscription-book,  made 
up  by  copying  from  lists  which  were  carried  around  to  solicit 
subscriptions,  and  accepted  by  the  directors,  was  admissible; 
not  so  the  declarations  of  another  subscriber  that  he  did  not 
intend  to  pay  for  the  subscription  he  had  made:  Hayden  v.  At- 
lanta Cotton  Factory,  61  Ga.  233.    The  defendant  subscribed 
for  one  share  in  the  plaintiff  corporation,  and  agreed  to  pay  the 
same  in  such  assessments  as  the  directors  for  the  time  being 
might  order.     The  act  of  incorporation  fixed  the  number  of 
shares  at  ten  thousand,  and  before  that  number  was  subscribed 
for,  the  directors  made  sundry  assessments  to  nearly  the  amount 
of  the  share.    Held,  that  the  shares  not  being  all  subscribed 
for,  the  assessments  could  not  be  recovered:  Contoocooh  Valley 
R.  R.  Co.  v.  Barker,  32  N.  H.  363. 

§440.    Agreements  to  Form  Corporation — Inchoate 
Corporation. — Where   a    number  of   persons   mutually 
agree  to  become  share-holders,  and  form  a  corporation 
to  be  afterwards  incorporated,  the  obtaining  of  the  char- 
ter  makes  them  stockholders.1     A  stock  subscription  made 
in  contemplation  of  a  charter  to  construct  a  railroad  is  a 
valid  contract,  and  can  be  enforced.1    A  subscription  to 
stock  of  a  company  for  building  a  hotel,  made  before  the 
creation  of  the  company,  was  held  to  take  effect  as  an 
agreement  on  its  acceptance  by  the  company  when  or- 
ganized, and  to  bind  the  subscribers  to  take  the  shares 

116^f^!h?T?I^?0.HaU90-t'Capey»  otheracoUectively  as  individuals.    The 

ate  «™£!J?  f      -     .7 of  8uch  incho"  undertaking  is  inchoate  and  incom- 

£^Pn*»- J*  thns  stated:  "In  plete  asY<£>ntract  until  the  eontem- 

intoWo^f^f        U  ***?**>.  entered  plated  organisation  is  effected,  or  the 

orXa^t^l 3S^011  M  formed  mntoal  agent  constituted  to  represent 


the  several 
McNeely, 
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and  pay  therefor  as  the  board  of  directors  might  require, 
even  before  the  building  of  the  hotel.1  Each  subscription 
to  a  common  fund  for  a  common  purpose  is  a  contract 
by  each  associate  with  his  fellows  in  consideration  of  sim- 
ilar contracts  by  them  to  contribute  to  the  common  fund 
the  amount  subscribed,  and  when  the  full  sum  is  sub- 
scribed and  the  association  organized,  raises  a  duty  and 
liability  on  the  part  of  each  subscriber  to  pay  the  sum 
subscribed.2  Persons  who  have-  entered  into  articles  of 
association  with  the  intention  of  becoming  incorporated, 
but  who  have  failed  to  perfect  an  incorporation,  are  indi- 
vidually liable  upon  a  contract  which  they  may  be  found 
to  have  authorized,  or  which  they  may  have  ratified,  al- 
though such  contract  may  have  been  in  terms  the  contract 
of  the  association  or  assumed  corporation.8 

§  441.  Mutual  Assent  Necessary. — Mutual  consent  is 
necessary  to  the  contract.4  Thus  if  a  subscription  is 
made  in  a  person's  name  without  his  authority,  he  is  not 
bound.6  If  one  subscribes  to  the  capital  stock  of  a  cor- 
poration for  and  in  the  name  of  another  without  author- 
ity, he  thereby  binds  himself,  and  becomes  the  equitable 
owner  of  the  stock.  A  transfer  thereof  from  the  person 
in  whose  name  the  subscription  is  made  is  not  necessary; 
it  is  sufficient  if  the  stock  is  carried  to  the  account  of  the 
subscriber  on  the  stock-ledger  of  the  company.6  So  if 
the  proposal  is  changed  in  any  way  without  his  consent, 
he  is  not  bound.7  A  special  statute  incorporating  certain 
persons  for  purposes  of  private  advantage  or  emolument 

1  Red  Wing  Hotel  Co.  v.  Friedrieh,  sonally  bound,  bat  is  liable  to  an  ac- 

26  Minn.  112.  tion  for  damages:   MiU  Dam  Co.  v. 

s  Edinboro  Academy  v.  Robinson,  Ropes,  9  Pick.  187;  19  Am.  Deo.  363. 

37  Pa.  St.  210;  78  Am.  Dec.  421.  e  State  v.  Smith,  48  Vt.  266. 

*  Johnson  v.  Conor,  34  Minn.  365.  7  Dorris  v.  Sweeney,  60  N.  Y.  463; 

*  Morawetz  on  Corporations,  sec  Dutchess  etc.  R.  R.  Co.  v.  Mabbett, 
263.  68  N.  Y.  397;  Southern  Hotel  Co.  v. 

*  Ticonio  Water  Power  Co.  v.  Lang,  Newman,  30  Mo.  118;  Richmond  Fact. 
63  Me.  480.  A  person  subscribing  for  Ass'n  v.  Clarke,  61  Me.  351;  Mahan  v. 
another  without  authority  is  not  per-  Wood,  44  CaL  462. 
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does  not  bind  any  person  named  therein,  unless  lie  con- 
sents thereto.1    One  railroad  corporation,  merely  from  hav- 
ing bought  the  road-bed  of  another,  with  intent  to  complete 
the  road,  has  no  right  to  purchase  the  vendor's  stock  sub- 
scriptions,  and  enforce  them  against  the  subscribers.2    An 
act  of  the  legislature  by  which  "the  members  of"  several 
mutual  fire  insurance  companies  are  made  a  new  corpo- 
ration, and  which  "shall  not  affect  the  legal  rights  of  any 
person,"  and  is  to  take  effect  "when  accepted  by  the  mem- 
bers  of  said  corporations,"  does  not  constitute  a  member 
of  one  of  the  old  companies,  who  does  not  expressly  con- 
sent to  it,  a  member  of  the  new  corporation,  although  the 
act  be  duly  accepted  by  a  majority  of  the  members  of  each 
of  the  old  companies.1    The  company  may  recover  stock 
subscriptions  procured  by  one  who  acted  as  agent,  though 
not  at  the  time  authorized.4     A  subscription  to  a  railroad 
company  is  valid,  though  made  to  one  who  was  not  a 
commissioner  to  receive  subscriptions,  and  though  made 
under  a  mistaken  belief  that  he  might  forfeit  his  stock  at 
his  pleasure.8    One  who  having  by  mistake  signed  an 
alphabetical  list  of  subscribers  to  the  company,  instead 
of  the  stock  subscription-book  of  the  company,  afterwards 
votes  as  a  stockholder,  is  estopped  to  deny  his  subscrip- 
tion.6    The  fact  that  the  affairs  of  a  corporation  are  un- 
wisely managed,  or  its  contracts  not  authorized  by  the 
articles  of  incorporation,  will  not  relieve  a  stockholder 
from  liability  to  pay  his  subscription  for  stock.7 

Illustrations. — A  subscription  for  shares  was  made  by  A 
for  and  in  the  name  of  B.  Held,  that  B,  by  accepting  the  office 
of  director,  to  which  he  was  not  eligible  if  not  a  stockholder, 
had  recognized  the  validity  of  the  subscription:  Penobscot  R.  R. 
Co.  v.  Dummer,  40  Me.  172;  63  Am.  Dec.  654.  Persons  became 
subscribers  to  the  stock  of  a  corporation  upon  a  promise  by  the 

aI^*8  w-  Marshall,  2  Mass.  269;  3  *  Walker  o.  R.  R.  Co.,  34  Miss.  245. 

» w  el'  t9',  *  6  N.  B.  Railroad  Co.  *  RodrigQea,  10 

4  M^ef  ""A.*  R  °°-  *  Cameron,  Rich.  27a 

f- rrJtPR'  41i      ,  6  St.  Charles  Mfg.  Co.  v.  Brittoa,  2 

2Grar^nMat-Ilu,'Co-v-Hob«^     Mo.  App.  290. 
w*7,  543.  *  Merrffl  *.  Reaver,  50  Iowa,  404. 
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president  to  take  their  stock  off  their  hands  when  they  should 
require  it.  Held,  that  there  was  no  reciprocity  in  the  agree- 
ment, and  that  the  subscribers  could  not,  after  retaining  the 
stock  until  the  concern  proved  disastrous,  call  upon  the  presi- 
dent to  fulfill  his  promise:  Slee  v.  Bloom,  19  Johns.  456;  10 
Am.  Dec.  273.  Defendant  signed  a  paper  authorizing  J.  to 
subscribe  defendant's  name  to  a  subscription  for  shares,  and  J. 
entered  defendant's  name  in  a  list  of  stockholders  kept  by  the 
company,  but  did  not  subscribe  to  anything  containing  the  ele- 
ments of  a  contract  of  subscription.  Held,  that  an  action  by 
the  company  against  defendant  for  an  assessment  could  not  be 

maintained:  Granger*'  Market  Co.  v.  Vinson,  6  Or.  172. 

* 

§  442.  Preliminary  Deposit  with  Subscription —  When 
a  Condition  Precedent. — The  charters  and  general  laws 
often  provide  that  a  certain  money  deposit  must  be  made 
on  each  share  of  stock  subscribed.  Such  statutes  have 
been  differently  construed  by  the  courts,  some  holding 
that  actual  payment  of  the  required  deposit  is  a  condition 
precedent,  and  that  a  subscription  made  without  the  de- 
posit is  void;1  others  holding  that  such  provision  is  sim- 
ply for  the  benefit  of  the  corporation,  and  if  it  does  not 
object,  the  subscription  is  not  illegal  without  the  deposit, 
but  the  subscriber  is  bound.* 

1  Jenkins  v.  Union  Tp.  Co.,  1  Caines  a  corporation  cannot  escape  liability 
Cas.  86;  Wood  v.  R.  K.  Co.,  32  Ga.  to  pay  his  subscription  on  the  ground 
273;  Highland  Turnpike  Co.  v.  Mc-  that  he  did  not  pay  the  sum  required 
Kean,  11  Johns.  100;  Goshen  Turnpike  by  statute  to  be  paid  at  the  time  of 
Co.  v.  Hurtin,  9  Johns.  218;  6  Am.  subscription:  Pittsburg,  Wheeling  etc. 
Dec.  273;  Hibernia  Turnpike  Co.  v.  R.  R.  Co.  v.  Applegate,  21  W.  Va. 
Henderson,  8  Serg.  &  R.  219;  11  Am.  172.  Where  an  act  of  incorporation 
Dec.  593;  Fiser  v.  R.  R.  Co.,  32  Miss,  requires  five  per  cent  upon  stock  to  be 
359.  A  corporation  whose  charter  paid  at  the  tune  of  subscription,  if  the 
and  by-laws  require  each  subscriber  to  subscriber  does  not  then  pay  it,  but 
its  capital  stock  to  pay  a  given  percent-  a  judgment  is  afterwards  rendered 
age  of  his  subscription  in  cash,  at  the  against  him  therefor,  which  he  satis- 
time  of  subscribing,  cannot  enforce  fies,  he  cannot  object,  to  a  suit  brought 
payment  of  a  subscription  where  the  for  other  assessments,  that  he  did  not 
required  cash  payment  has  not  been  pay  the  five  per  cent  in  cash  when  he 
made:  State  Ins.  Co.  v.  Redmond,  1  subscribed:  HaU  v.  R.  R.  Co.,  6  Ala. 
McCrary,  308.  Giving  a  promissory  741.  The  statutory  requirement  that 
note  for  such  sum  is  not  payment  in  subscriptions  to  capital  stock  shall  be 
such  case:  Leigh ty  v.  Susquehanna  etc.  paid  in  cash  is  met  by  a  payment  by 
Co.,  14  Serg.  £  R.  434;  Boyd  v.  R.  R.  a  certified  check  on  a  national  bank, 
Co.,  90  Pa.  St  169.  wherein  the  drawer  has  funds  sufficient 

*  Piscataqua  Ferry  Co.  v.  Jones,  39  to  meet  it:  In  re  Staten  Island  Rapid 

N.  H.  491;  Mitchell  v.  R.  R.  Co.,  17  Transit  R.  R.  Co.,  37  Hon,  422. 
Ga.  .574.     A  subscriber  to  the  stock  of 
Vol.  L— 47 
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Illustrations. — The  statute  required,  as  a  condition  prece- 
dent to  the  incorporation  of  a  company,  that  a  certain  amount 
of  stock  should  be  subscribed  for,  and  ten  per  cent  in  cash 
thereon  actually  and  in  good  faith  paid  in.  Held,  that  payment 
of  the  ten  per  cent,  made  in  good  faith,  by  a  check  drawn  against 
a  sufficient  fund,  and  which  would  have  been  paid  on  presenta- 
tion, was  sufficient:  People  v.  R.  R.  Co.,  45  Cal.  306;  13  Am. 
Rep.  178.  The  charter  of  a  corporation  provided  that  its  capi- 
tal stock  should  be  "  divided  into  shares  of  one  hundred  dollars 
each,  and  five  dollars  on  each  share  shall  be  paid  at  the  time 
of  subscribing."  Held,  that  the  payment  of  five  dollars  at  the 
time  of  subscribing  was  not  essential  to  the  validity  of  a  sub- 
scription for  Btock:  Minneapolis  etc.  R.  R.  Co.  v.  Bassett,  20 
Minn.  535;  18  Am.  Rep.  376.  A  subscribed  for  a  certain  num- 
ber of  shares  of  a  corporation  organized  under  an  act  requiring 
a  cash  payment  of  ten  per  cent  before  a  subscription  could  be 
received.  A  made  no  cash  payment,  but  gave  his  check  for 
ten  per  cent  of  the  amount  of  his  subscription,  and  counter- 
manded payment  of  the  check  before  it  was  presented  for  pay- 
ment. Held,  that  there  was  no  binding  subscription:  Excelsior 
Grain  Binding  Co.  v.  Stayner,  61  How.  Pr.  456;  25  Hun,  91. 

§  443.  Proof  of  Contract  of  Subscription. — A  subscrip- 
tion made  in  writing  cannot  be  proved  by  parol,  unless 
the  absence  of  the  writing  is  accounted  for.1  The  terms 
of  the  written  contract  cannot  be  varied  or  added  to  by 
evidence  of  a  different  oral  agreement.2  The  name  of  the 
subscriber  on  the  stock-book  is  prima  facie  evidence  that 
he  is  a  subscriber,  and  of  the  number  of  shares  he  sub- 
scribed for.3 

§  444.  Liability  of  Stockholder  to  Contribute  his 
Share  of  Capital  Stock.  — A  person  subscribing  for  shares 
in  a  corporation  whose  charter  or  articles  provide  that 
each  share  shall  consist  of  a  certain  amount  becomes 
liable  to  pay  in  the  amount  of  shares  he  has  subscribed.4 
So  where  the  capital  is  divided  into  shares  of  a  certain 
amount  each,  an  agreement  to  be  a  member  implies  a  prom- 

Eq1  Vl^}  P-l*  f*0??  £°"  S9  N.  J.         »  TarnbuU  v.  Payson,  95  U.  S.  421; 
«un   32Pa  S:  ?£i  *•  R  0o-  *  GajB"    Marlborough  etc.  R.  R.  Co.  r.  Arnold, 

a6^    omweu   on   CorporatiojM,  sec.        *  Morawetz  on    Corporation*    tec 

271. 
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ise  to  contribute  to  the  capital  in  proportion  to  the  number 
of  shares  taken.1  One  who  agrees  to  take  and  fill  a  share 
in  the  capital  stock  of  a  corporation  is  liable  to  pay  all 
assessments  legally  made  on  tfrat  share.2  So  long  as  the 
corporate  organization  remains,  the  company  may  collect 
dues  to  pay  its  debts,  though  the  undertaking  for  which 
it  was  created  has  been  abandoned.3  But  in  Massachu- 
setts, where  a  person  agrees  to  take  a  certain  number  of 
shares,  without  promising  to  pay  assessments,  the  only 
remedy  on  his  failure  to  pay  an  assessment  is  to  sell  the 
shares, — he  cannot  be  sued  on  an  implied  promise  to  pay 
assessments.4  A  subscription  to  the  stock  with  the  under- 
standing of  the  president  that  the  stock  is  not  to  be  paid 
for  or  held,  but  is  to  be  canceled,  is  a  fraud  upon  all  sub- 
sequent subscribers,  and  holds  the  party  thus  subscribing 
to  the  responsibilities  of  a  bona  fide  subscriber.8 

Illustrations. — A  agreed  to  take  stock  in  a  corporation,  and 
then  withdrew  and  was  released,  and  his  cash  installment  was 
never  paid  nor  demanded  during  the  year  and  a  half  that  the 
corporation  did  business.  Twelve  years  afterwards  the  assignee 
in  bankruptcy  of  the  corporation  sought  to  hold  A  liable  for  an 
assessment.  Held,  that  he  was  not  liable,  although  hi6  name 
appeared  on  the  Btock-book:  Cook  v.  Chittenden,  25  Fed.  Rep. 
545.  A  subscribed  to  stock,  stating  that  he  took  the  number 
of  shares  opposite  his  name,  and  agreed  to  pay  all  assessments 
to  be  made  by  the  directors.    It  was  shown  that  the  only  assess- 

1  Upton  v.  Tribilcock,  91  U.  S.  45;  Me.  44;  Fry  v.  R.  R.  Co.,  2  Met.  (Ky.) 

Webster  v.  Upton,  91  U.  S.  67;  Hart-  314;  City  Hotel  v.  Dickinson,  6  Gray, 

ford  etc.  R.  R.  Co.  v.  Kennedy,  12  586;  Buffalo  etc.  R.  R.  Co.  v.  Dudley, 

Conn.  514;  Fry  v.  R.  R.  Co.,  2  Met.  14  N.  Y.  336;  Dayton  v.  Borst,  31  N. 

(Ky.)  316;  Kirksey  v.  Plank  Road  Co.,  Y.  435;  Northern  R.  R.  Co.  v.  Miller, 

7  Fla.  23;  68  Am.  Deo.  426;  Peoria  etc.  10  Barb.  260;  Fort  Edward  etc.  Plank 

R.  R.  Co.  v.  EHing,  17  I1L  429;  Carson  Road  Co.  v.  Payne,  17  Barb.  567;  Troy 

v.  Arctic  Mining  Co.,  5  Mich.  288;  etc.  R.  R.  Co.  v.   Tibbits,  18  Barb. 

Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  298;  Merrimao  Mining  Co.  v.  Levy,  54 

326;  Essex  Bridge  Co.  v.  Tnttle,  2  Vt.  Pa.  St.  227;  93  Am.  Rep.  697. 

393;  Buffalo  etc.  R.  R.  Co.  v.  Dudley,  *  Hardy  v.  Merriweather,   14  Ind. 

14  N.  Y.  336;  Instone  v.  Bridge  Co.,  203. 

2  Bibb,  576;  5  Am.  Dec.  639;  Merri-  *  Andover  Tp.  Co.  v.  Gould,  6  Mass. 

mac  Mining  Co.  v.  Levy,  54  Pa.  St.  40;  4  Am.  Dec.  80;  New  Bedford  Corp. 

227;  93  Am.  Dec.  697;  contra,  Belfast  v.  Adams,  8  Mass.  138;  6  Am.  Dec.  81; 

etc.  R.  R.  Co.  v.  Moore,  60  Me.  661;  Katama  Land  Co.  v.  Jernegan,   126 

Same  v.  Cottrell,  66  Me.  185;  Atlantic  Mass.  156. 

Cotton  Mills  v.  Abbott,  9  Cash.  423.  *  Robinson  v.  R.  R.  Co.,  32  Pa.  St. 

*  Buckfield  etc.  R.  R>  Co.  *  Irish,  39  334;  72  Am.  Dec.  792. 
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ments  the  directors  were  authorized  to  make  were  calls  of  the 
capital  stock.  Held,  that  A  had  promised,  not  to  pay  at  once 
for  the  whole  sum  subscribed,  but  to  pay  such  assessments: 
Grosse  Isle  Hotel  Co.  v.  IJ  Anson,  42  N.  J.  L.  10.  Several  per- 
sons signed  a  paper  purporting  to  be  an  agreement  to  take  stock 
in  a  corporation,  which,  as  the  paper  recited,  was  about  to  be 
formed;  afterwards  the  paper  was  signed  by  the  president  and 
secretary  and  the  corporate  seal  affixed,  and  an  action  brought 
to  recover  from  one  of  said  subscribers  the  price  named  in  the 
paper.  The  complaint  did  not  state  when  the  company  was  in- 
corporated, and  it  was  not  shown  that  any  of  the  subscribers 
joined  in  its  formation  or  membership,  or  that  it  was  authorized 
to  sell  the  stock.  Held,  that  the  action  could  not  be  maintained: 
California  Sugar  Mfg.  Co.  v.  Schufer,  57  Cal.  396.  A  complaint 
by  a  turnpike  company  to  collect  a  stock  subscription  alleged 
that  the  same  was  "payable  in  such  installments  and  at  such 
times  as  the  company  may  direct";  that  it  had  "ordered  that 
the  subscription  be  paid  to  the  treasurer  in  three  equal  install- 
ments in  thirty,  sixty,  and  ninety  days  from  June  1, 1872";  and 
that  it  had  demanded  payment  of  the  same  on  April  1,  1874, 
with  which  demand  the  defendant  had  refused  to  comply.  Heldt 
that  the  complaint  sufficiently  alleged  the  subscription  to  be  due 
and  unpaid,  and  that,  according  to  the  terms  of  the  call,  the 
money  became  due  without  either  publication  or  demand: 
Beckner  v.  Riverside  etc.  Turnpike  Co.,  65  Ind.  468. 

§  445.  Liability  of  Subscriber— Capital  Agreed  most 
be  Subscribed. — Where  the  capital  of  a  corporation  is 
fixed,  a  subscriber  cannot  be  called  upon  for  his  propor- 
tion until  the  whole  amount  has  been  subscribed/  and 

1  Stoneham  Branch  R.   R.    Co.   v.  dictate  of  iuatice,  and  the  strict  prin- 

Gould,  2  Gray,  278,  the  court  saying:  ciples  regulating  the  obligation  ofcon- 

It  is  a  rule  of  law  too  weU  settled  to  tracts,      When  a    man  subscribes  a 

be  now  questioned,  that  when  the  cap-  share  to  a  stock,  to  consist  of  one 

ital  stock  and  the  number  of  shares  thousand  shares,  in  order  to  carry  on 

are  nxed  by  the  act  of  incorporation,  some  designated  enterprise,  he  binds 

or  by  any  vote  or  by-law  passed  con-  himself  to  pay  a  thousandth  part  of 

iormabiy  to  the  act  of  incorporation,  the  cost  of  such  enterprise.     If  only 

no  assessment  can  be  lawfully  made  five  hundred  are  subscribed  for,  and 

fh  a  ~£  ?          °l  any  rab8<«iber  **til  *«  can  have  no  assurance  which  he  is 

tSLn .    q  inuml£r.,?!  8haree  haB  been  bo"**  to  accept  that  the  remainder 

Pick %q       m  2i£d*,m  «•  ^P6*.   6  will  be  taken;  he  would  be  held,  if 

Ren    S.^ilHi87'    19  Am.  liable  to  assessment*   to  pay  a  five- 

field  Bri!i  J ?abo*  ""J  We8fc  Spring-  hundredth  part  of  the  costof  the  en- 

Worcester!  J'  i?bai?in»  J?  £UBh«   «fe  terprise,  besides  incurring  the  risk  of 

Hinds!  8  c£f  Kn hu^  .*•  Co-  *  «  «*»  ****">  of  the  enterprise  it- 

bitrary  rul£  £  }l0J    ^"5  w  no  «W-  **lf,  and  the  loss  of  the  amount  ad- 

*  ™e,  it  u  founded  on  a  plain  vanced  toward*  it." 
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the  amount  of  the  capital  must  be  subscribed  uncondi- 
tionally1 and  in  good  faith.2  An  unconditional  promise 
in  a  stock  subscription  to  pay  for  a  certain  number  of 
shares  at  par  is  binding,  though  the  amount  of  capital 
stock  was  not  fixed,  and  the  minimum  number  of  shares 
named  in  the  charter  was  not  subscribed  for.8 

§446.  Other  Conditions  Precedent. — Where  by  the 
charter  any  acts  are  required  to  be  performed  before  the 
subscribers  can  be  called  on  to  pay,  these  acts  are  a  con- 
dition precedent  to  the  liability  of  the  subscribers  on 
their  stock  subscriptions.4  One  does  not  become  liable 
as  stockholder  in  a  corporation  by  the  issuing  to  him  by 
the  corporation  of  stock  when  the  entry  in  the  stock-book 
and  the  other  records  of  the  corporation  show  that  such 
stock  was  issued  as  collateral  security.  To  make  one 
answerable  as  a  stockholder  to  creditors  of  a  corporation, 
he  must  be  a  stockholder  as  between  himself  and  the  cor- 
poration.6 A  contract  by  which  the  promoters  of  a  cor- 
poration agreed,  with  a  subscriber  for  stock,  to  buy  from 
him,  within  one  year  from  the  date  of  the  contract,  the 
stock  taken  by  him,  at  the  price  paid  by  him  therefor,  is 
valid.6 

§  447.   Who  may  Make  Assessments  and  Calls. — If  the 

charter  requires  that  the  assessments  and  calls  be  made  by 
the  board  of  directors,  this  must  be  done  before  the  sub- 
scriber can  be  made  liable.7  The  number  and  qualifica- 
tion of  directors  fixed  by  the  charter  must  be  adhered  to 
in  order  to  make  calls  valid;  but  if  payments  were  made 

1  Central  Tp.  Go.  v.  Valentine,  10        *  Union  Sav.  Ass'n  v.  Seligman,  92 

Pick.  142.  Mo.  635;  1  Am.  St.  Rep.  776. 

'  Lewey's  Island  R.  R.  Co.  t>.  Bolton,        6  Meyer  v.  Blair,  109  N.  Y.  600;  4 

48  Me.  451;  77  Am.  Dec.  236;  Phillips  Am.  St.  Rep.  500. 
v.  Covington  etc.  Bridge  Co.,  2  Met.        7  Bouton  v.  Dry  Dock  Co.,  4KD. 

(Ky.)219.  Smith,  420;   Banet  v.  R.  R.  Co.,  13 

»  Skowhegan  etc.  R.  R.  Co.  v.  Kins-  111.  513;  Pike  v.  R.  R.  Co.,  67  Me.  445; 

man,  77  Me.  370.  Macon  etc.  R.  R.  Co.  v.  Vason,  57 

*  Carlisle  t\  R.  R.  Co.,  4  Ala.,  N.  S.,  Ga.  314. 
76. 
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by  any  stockholder  on  calls  issued  by  such  or  similar  di- 
rectors, such  payments  will  be  construed  to  show  acqui- 
escence in  their  conduct  and  authority,  past  and  future, 
and  the  stockholder  so  acquiescing  cannot  afterwards  ob- 
ject.1 Paid  corporate  stock  cannot  be  assessed  without 
special  authority  in  the  charter  or  by  statute.1  When 
6tock  is,  by  contract,  payable  in  installments,  as  called 
for  by  the  board  of  directors,  the  calls  should  be  clearly 
proved,  and  the  recovery  should  be  limited  to  the  aggre- 
gate amount  of  the  several  calls  not  met  by  payment.8 

§  448.  Notice  of  Time  and  Place  of  Payment — When 
Requisite  and  how  Given. — Notice  of  the  time  and  place 
for  the  payment  of  the  assessment  must  be  given  if  the 
charter  so  provides.4  A  provision  that  notice  is  to  be 
given  in  a  particular  mode  is  directory,  and  actual  notice 
given  in  another  manner  is  good.5  No  demand  for  the 
payment  of  an  assessment  need  be  made  other  than  the 
giving  of  the  notice  required  by  the  by-laws  of  the  cor- 
poration, in  order  to  maintain  an  action  therefor.*  When 
the  charter  expressly  requires  notice  to  be  given  in  cer- 
tain newspapers,  and  for  a  certain  number  of  days,  before 
the  calls  for  installments  shall  be  valid,  the  company 
must  show  a  compliance  with  such  condition  precedent, 
before  a  recovery  can  be  had  on  such  calls.7     Where  an 

1  Macon  etc  R.  R.  Co.  r.  Vason,  57  6  Miss,  etc  R.  R  Co.  v.  Gaster,  20 

Ga.  314.  Ark.  455;  Jones  v.   Sisson,  6  Gray, 

*  Atlantic  De  Laine  Co.  v.  Mason,  288;    Lexington    etc.    R.   R.   Co.    r. 

SKI.  463.  Chandler,  13  Met.  311;  Banbury  etc 

3  South  Georgia  etc  R.  R»  Co.  t>.  R.  R.  Co.  v.  Wilson,  22  Conn.  435. 
Ayres,  56  Ga.  230.  A  contract  to  pay  for  stock  in  install- 

4  Macon  etc.  R.  R.  Co.  v.  Vason,  57  meats  as  assessed  is  a  contract  to  pay 
Ga.  314;  Lewey's  Island  R»  R.  Co.  v.  them  on  demand,  and  the  bringing  of 
Bolton,  48  Me.  451;  77  Am.  Dec.  236;  a  suit  is  a  sufficient  demand:  Smith 
Tomlin  v.  R.  R.  Co.,  23111. 429.  Where  v.  R.  R.  Co.,  12  Ind.  61;  Eakright  v. 
the  charter  of  a  company  requires  no-  R.  R.  Co.,  13  Ind.  404;  Breedlove  v. 
tice  as  a  condition  precedent  to  suits  R.  R.  Co.,  12  Ind.  114. 

for  installments  of  stock  subscriptions,  e  Penobscot  R.  R.  Co.  v.  Dummer, 

and  there  is  no  waiver  of  the  notice,  40  Me.  172;  63  Am.  Dec  654. 

it  must  be  given  as  required:  Heaston  7  Macon  etc  K.  R.  Co.  r.  Vason,  57 

v.  R.  R.  Co.,  16  Ind.  279;  79  Am.  Dec  Ga,  314. 

43a 
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act  of  incorporation  requires  that  the  place  of  payments 
of  stock  shall  he  designated  in  the  notice  requiring  pay- 
ment, a  notice  directing  payment  to  be  made  to  A  B, 
residing  in  the  city  of  D,  is  prima  facie  a  compliance 
with  the  statute.1  A  statutory  provision  that  the  direc- 
tors may  require  subscriptions  to  be  paid  "  in  such  in- 
stallments as  they  may  deem  proper,"  imports  that  a 
subscription  does  not  fall  due  until  notice  of  a  call 
therefor  made  by  the  directors.  Proof  that  it  was  duly 
mailed  to  a  subscriber  makes  a  prima  facie  case  of  noti- 
fication.2 If  the  charter  does  not  require  notice  to  be 
given  to  the  share-holders  after  a  call  has  been  voted,  no 
notice  is  necessary  to  hold  a  share-holder  liable  to  pay 
the  amount  assessed.8 

Illustrations.  —  A  corporation  was  limited  to  fifteen  per 
cent  calls  per  annum,  and  ten  per  cent  had  already  been  called. 
Held,  immaterial,  that  the  last  call  did  not  specify  the  amount, 
time,  or  place  of  payment,  the  accompanying  notice  pointing 
out  the  time  and  place:  Andrews  v.  R.  R.  Co.,  14  Ind.  169.  A 
person  subscribed  for  certain  shares  of  stock,  agreeing  to  pay 
all  charges  and  assessments  regularly  levied  or  assessed  by  the 
board  of  directors,  and  no  assessment  or  call  was  made.  Held, 
in  suit  to  recover  the  whole  amount  of  the  price  of  the  stock, 
that  the  company  could  only  recover  the  price  after  assessment 
or  call:  Grosse  Isle  Hotel  Co.  v.  P  Anson,  43  N.  J.  L.  442.  Sub- 
scribers to  the  stock  of  a  railroad  company  stipulated  to  pay 
the  first  installment  after  the  work  should  be  commenced,  uas 
shall  hereafter  be  directed  by  the  directors  of  said  company." 
There  was  no  stipulation  for  notice  to  the  subscribers  of  the 
calling  in  of  the  installment.  Held,  that  no  proof  of  notice  or 
demand,  other  than  an  order  passed  as  above  by  the  directors, 
and  entered  on  the  record-book,  was  necessary  in  a  suit  against 
a  subscriber  to  recover  said  installment:  Ross  v.  R.  R.  Co.,  6 
Ind.  297. 

1  Troy  Turnpike  etc.  R.  R.  Co.  v.  Ga.  406;  Grubb  u  Mahoning  Nav.  Co., 

McCheaney,  21  Wend.  296.  14  Pa.  St.  302.     Unless  notice  of  as- 

'  Braddock  v.  R.  R.  Co.,  45  N.  J.  L.  sessmentsand  calls  is  required  by  the 

363.  charter,  it  is  not  an  indispensable  re- 

*  Lake  Ontario  etc.   R.  R.  Co.   v.  quiaite  of  a  suit  to  collect  the  stock 

Mason,  16  N.  Y.  451;  Peake  v.  R  R.  subscriptions:  Eppes  v.  R.  R.  Co.,  35 

Co.,  18  111.  68;  Eakright  v.  R.  R.  Co.,  Ala.  33;  Wilson  v.  R.  R.  Co..  33  Ga. 

13  Ind.  404;  Wilson  v.  R.  R.  Co.,  33  466. 
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§  449.  Liability  of  Subscriber  after  Abandonment  of 
Enterprise. — Where  the  object  of  the  corporation  is  aban- 
doned, no  further  payments  can  be  called  for  from  the 
subscriber,1  except  for  the  purpose  of  paying  the  debts 
and  winding  up  the  organization.2  If  a  corporation  does 
not  commence  bona  fide  the  undertaking  for  which  it  was 
incorporated,  within  the  time  prescribed  in  the  act  of 
incorporation,  it  can  maintain  no  action  against  sub- 
scribers who  do  not  assent  thereto.*  Where  no  call  is 
made  for  a  subscription  to  stock  in  a  railroad  company 
until  after  more  than  six  years  from  the  time  of  subscrip- 
tion, the  law  will  presume  that  the  company  meant  to 
abandon  the  enterprise,  and  will  not  enforce  recovery.4 
If  a  corporation  chartered  to  construct  and  carry  on  the 
business  of  a  railroad  sells  the  road,  without  authority  of 
law,  to  another  company,  it  cannot  collect  unpaid  sub- 
scriptions of  stock  from  subscribers  who  did  not  consent 
to  the  sale.6 

Illustrations.  — A  subscription  to  the  stock  of  a  hotel  com- 
pany, whose  charter  required  completion  of  the  hotel  within  a 
prescribed  time,  otherwise  the  franchise  to  be  null  and  void, 
held,  not  released  by  failure  to  complete  the  hotel  within  such 
time:  Union  Hotel  Co.  v.  Heraee,  79  N.  Y.  454. 

§  450.    Subscriptions  upon  Conditions  Precedent.  — A 

subscription  to  stock  may  be  made  upon  a  condition  to 
be  performed,  and  when  so,  the  subscriber  does  not  be- 
come a  member  of  the  company  until  the  condition  is 
performed.*    Thus  a  subscription  may  be  made  upon  the 

1  McCully  v.  R.  R.  Co.,  32  Pa.  St  32.  Me.  480;  Chase  t>.  R.  R.  Co.,  38  HI. 

*  Phfeiiix  Co.  v.  Badger,  67  N.  Y.  218;  Evansville  etc.  R.  R.  Co.  v. 
294;  McMillan*.  R.  R  Co.,  15 B.  Mon.  Shearer,  10  Ind.  246;  Gaff  v.  Win- 
218;  61  Am.  Dee.  181;  Smith  v.  Grower,  cheater  College,  6  Bush,  443;  Cham- 
2  Duvall,  17;  Hardy  v.  Merriwether,  berlain  v.  R.  R.  Co.,  15  Ohio  St.  ffl5; 
14  Ind.  203.  New  Albany  etc.  R.  R.  Co.  v.  McCor- 

*  McCully  v.  R.  R.  Co.,  32  Pa.  St.  25.  mick,  10  Ind.  499;  71  Am.  Dec.  337; 

4  Pittsburgh  etc.  R  R.  Co.  v.  Byers,  Keller  v.  Johnson,  11  Ind.  337;  71  Am. 
32  Pa.  St  22.  Dec.  355.    A  conditional  disposition  of 

5  South  Georgia  etc.  R»  R.  Co.  v.  stock  may  be  made  by  the  president 
Ayres,  56  Ga.  230.  and  directors,  and  where  subscribers 

•Ticonio  Water  Co.  v.  Lang,  63    agree  to  take  stock  upon  condition 
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condition  that  the  company  shall  not  be  organized  or  do 
business  until  all  or  a  certain  amount  of  the  stock  shall 
be  subscribed  for.  In  such  a  case  the  subscription  is  not 
collectible  until  the  required  amount  of  stock  has  been 
taken;1  so  of  a  subscription  conditioned  that  a  railroad 
shall  be  located  on  a  certain  line  or  within  a  certain  dis- 
tance of  a  particular  place.2  Where  stock  in  a  corpora- 
tion is  subscribed  on  condition  that  the  citizens  of  certain 
towns  shall  take  a  certain  amount,  no  assessment  can  be 
made  until  the  condition  is  complied  with.8  A  precedent 
condition  that  five  dollars  per  share  shall  be  paid  by  sub- 
scribers is  not  satisfied  by  a  subscriber  giving  a  note  for 
his  subscription.4 

The  subscriber  cannot  show  in  defense  that  some  of  the 
persons  who  have  subscribed  to  make  up  the  requisite 
amount  are  not  responsible,5  or  that  a  formal  subscription 
was  not  made,  provided  the  requisite  amount  was  raised.6 
Where  a  subscription  to  the  funds  of  a  college  is  made 
upon  the  condition  that  a  certain  sum  shall  be  raised, 
the  liability  of  the  subscriber  is  fixed  when  that  sum  is 

that  the  road  shall  be  so  located  as  to  Co.  v.  Baab,  9  Watts,  458;   36  Am. 

make  a  designated  town  a  point,  they  Dec.  132;  Parker  v.  Thomas,  19  Ind. 

become     unconditional    stockholders  213;  81  Am.  Deo.  385.    In  an  action 

when  the  road  is  thus  located:   Mc-  against  a  delinquent  subscriber   for 

Millan  v.  R.  R.  Co.,  15  B.  Mon.  218;  stock,  the  defendant  may  prove  that 

61  Am.  Dec.  181.  before  he  subscribed   for   any  stock 

1  Philadelphia  etc.  R.  R.  Co.  v.  Hick-  the  president  and  one  of  the  directors 

man,  28  Pa.  St.  318;  Cass  v.  R.  R.  Co.,  represented  to  him  that  the  road  would 

80  Pa.  St.  31;  Brewers'  Co.  v.  Burger,  be  so  located  as  to  run  near  or  through 

17  N.  Y.  Sup.  Ct.  56;  Penobscot  etc.  his  plantation;  that  he  thereupon  sub- 

R.  R.  Co.  v.  Dunn,  39  Me.  587;  Ridge-  scribed  for  stock  in  the  company;  and 

field  etc.  R.  R.  Co.  v.  Brush,  43  Conn,  that  the  road  was  not  located  accord- 

86;  Penobscot  etc.  R.  R.  Co.  w.  White,  ing  to  said  representations:  Rives  v. 

41  Me.  512;  66  Am.  Dec.  257;  Cabot  Plank  Road  Co.,  30  Ala.  92.     A  sub- 

etc.  Bridge  v  Chapin,  6  Cush.  50.  scription  to  a  road  is  subject  to  the 

*  Chapman  v.  R.  R.  Co.,  6  Ohio  St.  power  of  the  legislature  to  change  its 

119;    Evansville   etc.    R.   R.    Co.    v.  location:    Irvin    v.   Turnpike   Co.,   2 

Shearer,  10  Ind.  244;  O'Neal  v.  King,  Penr.  &  W.  466;  23  Am.  Dec.  53. 

3  Jones,  517;  Jewett  v.  R.  R.  Co.,  *  Ticonic  Water  Power  Co.  v.  Lang, 

10  Ind.  539;    North  Missouri  R.  R.  63  Me.  480. 

Co.  v.   Winkler,  29  Mo.  318;    Mar-  4  Boyd  v.  R.   R.   Co.,   90  Pa.  St. 

tin  v.  R.  R.  Co.,  8  Fla.  370;  73  Am.  169. 

Dec.   713;    New   Albany  R.   R.   Co.  6  Penobscot  etc.  R.  R.  Co.  v.  White, 

v.  McCormick,  10  Ind.  499;  71  Am.  41  Me.  512. 

Dec.  337;   Rhey  v.   R.    R.    Co.,   27  • Springfield  R.  R.  Co.  v.  Sleeper, 

Pa.  St.  261;  Cumberland  etc.  R.  R.  121  Mass.  29. 
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raised;  and  a  subsequent  misapplication  of  the  funds  will 
not  relieve  him.1  When  it  is  a  condition  precedent  in  a 
contract  for  the  subscription  to  the  capital  stock  of  a  cor- 
poration that  other  stock,  to  a  given  amount,  shall  have 
been  taken,  that  condition  is  waived  by  the  conduct  of 
the  parties  in  paying  the  first  installment  on  the  sub- 
scription, voting  the  whole  stock  at  an  election  for  officers, 
and  acting  as  officers  in  the  corporation.2  In  an  action  to 
recover  the  whole  amount  of  a  subscription  payable  in 
installments,  the  company  may  recover  an  installment 
payable  without  any  proviso  or  conditions,  though  it 
should  fail  in  proving  the  right  to  the  other  installments.8 

Illustrations. — A  bridge  company  rebuilt  its  bridge  across 
a  river,  at  a  point  one  mile  from  its  former  location,  without 
the  assent  of  one  who  subscribed  one  hundred  dollars  to  the 
rebuilding  at  the  old  site.  Held,  that  he  was  not  liable  upon 
the  subscription:  Fremont  Ferry  etc.  Co.  v.  Fuhrman,  8  Neb.  99. 
A  subscribed  in  aid  of  a  railroad  to  be  built,  the  company  in 
consideration  of  the  subscriptions  agreeing  to  deposit  collaterals 
to  secure  them.  After  A  had  paid  some  installments  of  his 
subscription,  the  company  made  such  a  disposition  of  the  col- 
laterals as  to  put  them  beyond  the  control  of  the  subscribers  in 
the  manner  originally  contemplated.  Held,  that  A  was  released 
from  his  obligations:  Reusens  v.  Mexican  Nat.  Construction  Co., 
22  Fed.  Rep.  522.  A  stock  subscription  was  on  condition  that 
the  road  be  located  through  A.  Upon  representations  that  the 
company  was  about  so  to  locate  it,  notes  were  given  for  the 
stock.  Held,  that  the  payment  of  the  notes  was  precedent  to 
building,  and  that  the  intent  of  the  company  at  the  time  the 
note  was  given  not  so  to  locate  was  no  defense,  so  long  as  they 
had  not  located  elsewhere,  nor  otherwise  disabled  themselves 
from  locating  through  A:  Keller  v.  Johnson,  11  Ind.  337;  71 
Am.  Dec.  737.  An  agreement  to  take  shares,  etc.,  and  that  "  as 
soon  as  the  subscriptions  to  the  amount  of  one  hundred  and 
fifty  thousand  dollars  of  the  capital  stock  have  been  secured," 
etc.,  "the  company  shall  be  organized,"  held,  not  to  be  bind- 
ing where  an  organization  was  made  on  only  a  one-hundred-and 
thirty-thousand-dollar  subscription:  Santa  Cruz  R.  R.  Co.  v. 
Schwartz,  53  Cal.  106.    A  contract  of  subscription  to  stock  pro- 

J  Franklin  College  v.  Hurlburt,  28  >  Railroad  Co.  v.  Hatch,  1  Dun.  84. 
Ind.  344;  Topeka  etc  Co.  v.  dun-  »  St.  Louis  etc  R  K  Co.  v.  Eakina, 
Brings,  3  Kan.  55.  30  Iowa,  279. 
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vided  for  the  building  of  the  A  railroad  according  to  the  survey 
made  by  the  B  railroad,  the  original  route  running  within 
five  hundred  feet  of  M.'s  mill.  This  route  was  changed  so  as  to 
make  it  run  twelve  hundred  feet  from  the  mill.  In  suit  against 
M.  for  the  amount  of  his  subscription,  held,  that  he  might  show 
that  this  alteration  in  the  route  was  as  to  him  and  his  interest 
a  material  variation:  Moore  v.  R.  R.  Co.,  94  Pa.  St.  324.  The 
action  was  for  a  subscription  to  railroad  stock,  which  contained 
the  condition  that  plaintiff  would  "put  the  said  road  under  con- 
tract in  one  year  from  September  1,  1858,"  "with  the  condition 
to  be  built"  to  a  certain  town  "within  twenty  months  from  the 
time  of  letting  such  contract."  Held,  that  this  was  a  condition 
precedent,  and  that  a  completion  of  the  road  upon  the  first  day 
of  September,  1858,  without  letting  the  contract  within  the  time 
limited,  or  with  the  conditions  stipulated,  was  not  a  sufficient 
compliance  therewith  to  entitle  plaintiff  to  recover:  Burlington 
etc.  R.  R.  Co.  v.  Boestler,  15  Iowa,  555.  A  subscription  to  the 
stock  of  a  hotel  company  was  made  on  condition  that  "the  sum 
of  two  hundred  thousand  dollars  be  subscribed  by  the  citizens 
of  Buffalo."  Held,  1.  That  payment  on  each  subscription  was 
a  ratification  thereof;  2.  That  a  subscriber  whose  domicile  was 
in  Batavia,  but  who  was  engaged  in  business  in  Buffalo,  and 
spent  nearly  all  his  time  there,  was  a  citizen  of  Buffalo  within 
the  meaning  of  the  condition;  3.  That  a  subscription  signed  by 
B.  Spencer,  in  the  name  of  B.  and  S.  M.  Spencer,  was  within 
the  condition,  he  being  a  resident  of  Buffalo,  and  liable  on  his 
individual  subscription,  in  case  there  was  no  firm  by  that  name, 
nor  authority:  Union  Hotel  Co.  v.  Hersee,  79  N.  Y.  454;  35  Am. 
Rep.  536.  The  charter  of  a  railroad  company  authorized  the 
company  to  organize,  and  proceed  to  construct  the  road,  when 
two  hundred  thousand  dollars  should  be  subscribed.  The  cor- 
porators made  their  subscriptions  conditional  upon  the  whole 
amount  required  for  completion  of  the  road  being  subscribed. 
Held,  that  this  condition  was  not  inoperative,  as  being  repugnant 
to  the  provision  of  the  charter:  Ridgefield  etc.  R.  R.  Co.  v.  Brush, 
43  Conn.  86.  A  subscription  was  upon  condition  that,  "when- 
ever a  sum  sufficient,  in  the  judgment  of  the  stockholders,  shall 
be  subscribed,  there  shall  be  a  meeting  of  them  called,  and  a 
permanent  organization  effected."  Held,  not  binding  upon  sub- 
scribers until  a  permanent  organization  had  been  effected,  with 
their  consent,  and  an  expression  of  opinion  obtained  from  the 
stockholders  as  to  the  sufficiency  of  the  amount  subscribed  to 
effect  the  object  proposed:  Goffv.  Winchester  College,  6  Bush, 
443.  The  terms  of  a  subscription  were,  that  a  certain  percentage 
of  the  estimated  cost  of  sections  of  a  railroad  should  be  sub- 
scribed for  by  responsible  persons  before  the  construction  was 
commenced.    Held,  that  if  the  subscriptions  were  obtained  in 
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good  faith,  from  persons  apparently  able  to  pay,  the  fact  that 
they  finally  proved  to  be  of  less  value  will  not  render  the  pro- 
ceedings illegal:  Penobscot  R.B.  Co.  v.  Dummer,  40  Me.  172;  63 
Am.  Dec.  654.  A  note  was  given  for  a  subscription  to  a  railroad, 
conditioned  that  it  should  not  be  payable  until  work  should  be 
commenced  on  the  end  of  the  same  road  south  from  Indian- 
apolis; the  note  was  given  upon  the  representation  of  the 
agents  of  the  company  that  such  work  had  been  commenced, 
when  in  fact  it  had  not.  Held,  that  the  commencement  of  the 
work  at  the  point  named  was  a  condition  precedent  to  the 
right  of  the  company  to  demand  the  subscription;  and  the  note, 
having  been  obtained  upon  the  false  representation  that  this 
condition  had  been  complied  with,  was  void:  Taylor  v.  Fletcher, 
15  Ind.  80.  A  condition  in  a  contract  of  subscription  to  the 
stock  of  a  railroad  company  was  that  the  road  should  be  located 
and  constructed  along  a  designated  route.  Held,  not  a  condition 
precedent,  requiring  the  actual  construction  and  completion  of 
the  road  before  payment  could  be  required,  but  only  that  when 
the  road  was  located  and  constructed  it  should  occupy  the 
route  designated:  Miller  v.  S.  JR.  Co.,  40  Pa.  St.  237;  80  Am. 
Dec.  570. 

§451.  Subscriptions  upon  Conditions — When  Sub- 
scriber Held  Unconditionally. — Where  a  subscriber  acts  as 
a  member,  or  in  any  way  waives  the  condition,  it  will  be  no 
defense  for  him  to  say  that  his  subscription  was  upon  a 
condition  precedent,  or  upon  special  terms.1  The  giving 
of  absolute  notes  for  the  amount  of  a  subscription  does 
not  of  itself  amount  to  a  waiver  of  the  maker's  right  to 
have  the  road  located  as  he  had  stipulated,  before  payment 
of  the  notes  can  be  compelled.2  Nor  does  a  failure  to 
notify  the  company  of  an  intention  to  insist  on  the  per- 
formance of  the  condition  amount  to  a  waiver.*  It  is 
held  in  some  cases  that,  under  a  charter  authorizing  ab- 
solute  subscriptions  for  stock  in  a  corporation  for  the 
construction  of  a  public  highway,  subscriptions  condi- 
tioned on  the  adoption  of  a  particular  locality  or  terminus 

*  Morawetz    on    Corporation*,   sec.  «  Parker  v.  Thomas,  19  Ind.  213;  SI 

«f    J£*SS°?  v'  K  fe-  °°-'  ^  Pa"  Am.  Dec  385.    But  see  O'Donald  r. 

Is" J V?  l2*hF*  etc-  *•  R.  Co.  *.  R.  R  Co.,  14  Ind.  259. 

30Co^o!£  455;  Laner'Brain-  »R  R.  Co.  r.  Boestier,  15  Iowa, 

O90* 
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are  void  as  against  public  policy.1  It  has  also  been  held 
that  commissioners  appointed  to  receive  subscriptions  are 
agents  with  limited  powers,  incapable  of  offering  any  other 
terms  to  a  subscriber  than  those  prescribed  by  the  legis- 
lature, and  therefore  that  conditions  attached  by  them  to 
subscriptions  for  stock  not  so  authorized  are  nugatory.* 
A  private  agreement,  that  after  passing  the  examination 
of  the  commissioners  provided  for  by  law,  for  the  purpose 
of  ascertaining  the  fact  of  the  subscription  of  the  proper 
amount  of  capital,  it  should  be  given  up  and  a  lesser  one 
substituted,  is  a  fraud  upon  the  law,  and  the  maker  re- 
mains liable,  though  such  note  be  surrendered  and  de- 
stroyed.8 A  provision  that  seventy-five  per  cent  of  the  cost 
of  a  railroad  shall  be  subscribed  by  responsible  persons 
before  it  can  commence  to  construct  its  road  will  not  in- 
validate assessments  on  stock  subscribed,  because  some  of 
the  subscriptions  necessary  to  make  up  that  amount  turn 
out  to  be  worthless,  if  such  subscriptions  were  obtained  in 
good  faith.4  Parol  evidence  is  not  admissible  to  prove  a 
condition  not  contained  in  the  written  subscription.5 

Illustrations.  —  A  subscription  was  on  condition  that  if 
the  C.  railroad  should  be  permanently  located  and  constructed 
through  L.  uwe  will  pay  the  sum  set  opposite  our  names  to 
M.,  as  trustee,  to  be  applied  by  him  only  toward  paying  the 
damages  and  expenses  which  shall  be  incurred  in  acquiring  the 
right  of  way  or  lands  therefor,  and  depot  grounds  in  P.  County." 
Held,  not  to  render  the  completion  of  the  road  a  condition  pre- 
cedent to  the  payment  of  the  money:  Berryman  v.  Cincinnati 
Southern  R'y  Trustee^  14  Bush,  755.  Subscribers  to  the  stock 
of  a  railroad  company  gave  their  notes  for  the  amounts  of  sub- 

1  Butternuts  and  O.  T.  Co.  v.  North,  *  Penobscot  B.  R.  Go.  v.  Dummer, 

1  Hill,  518;  Cumberland  V.  R.  R.  Co.  v.  40  Me.  172;  63  Am.  Dec.  664. 

Baab,  9  Watts,  458;  36  Am.  Dec.  132;  *  Tbigpen  v.  R.  R.  Co.,  32  Miss.  348; 

Fort  Edward  etc.  P.  Co.  v.  Payne,  15  Madison  etc.  R.  R.  Co.  v.  Stevens,  6 

N.  Y.  583.     But  see  Racine  etc.  Bank  Ind.  379;  Cunningham  v.  B.  R.  Co., 

v.  Ayres,  12  Wis.  512.  2  Head,  23;  North  Carolina  R.  R.  Co. 

*  Bedford  R.  U.  Co.  v.  Browser,  48  v.  Leach,  4  Jones,  340;  Johnson  v.  R.  R. 

Pa.  St.  29;  Pittsburg  etc.  R.  R.  Co.  Co.,  9  Fla.  299;  Kennebec  etc.  R.R.  Co. 

v.  Biggar,  34  Pa.  St.  455;  Bavington  v.  Waters,  34  Me.  369;  Roche  v.  Roan- 

r.  R.  R.  Co.,  34  Pa.  St.  358.  oke  C.  Seminary,  56  Ind.  198;  Noble 

sTuckerman  v.   Brown,  33  N.  Y.  v.  Callender,  20  Ohio  St.  199;  Stewards 

297;  88  Am.  Dec.  386.  v.  Town,  49  Vt.  29. 
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cr  grester.1  Says  Mr.  Moraweiz:*  "The  question  whether 
c:  l:;  ii.e  ei-ira,:*;  of  a  share-holier  be  voidable  for  false 
rerr€-5-e^Ti:;;L^  must  nwessarilv  depend  in  each  caseuron 
the  j^:  zlizr  circ-rz-si&nces  sorr:* .Hiding  it.  But  it  mav  be 
si*:*  i  &5  a  general  rule  that  any  fraudulent  representa- 
tion w:;h  regard  to  iLe  financial  state  of  a  company/  or 
it?  arrangement*  f:r  carrying  out  its  enterprise,4  or  with 
regard  to  any  other  fact  which  can  reasonably  be  sup- 
posed to  have  been  material  in  inducing  a  person  to  be- 
come a  share-holier,  will  enable  the  latter  to  avoid  his 
contract.  If  a  person  is  induced  to  take  shares  by  a  false 
representation  that  another  person  has  become  a  share- 
holder *  or  that  certain  persons  have  agreed  to  act  as 
directors  of  the  company,*  thi3  will  be  a  ground  for 
avoiding  the  subscription;  but  it  must  appear  in  such 
case  tLat  the  subscriber  relied  upon  the  statement,  and 
wa3  induced  thereby  to  take  the  shares."1  But  a  person 
who   has   been   induced   to   subscribe  bv  fraud   cannot 

m 

recover  the  amount  paid  until  the  claims  of  creditors 
have  been  satisfied/ 

Illustrations. — The  defendant,  sued  on  his  subscription  for 
stock  in  a  turnpike  company,  answered  that  he  was  illiterate 
and  could  not  read,  and  did  not  hear  the  articles  of  association 
read;  but  a  party  to  them,  interested  in  obtaining  subscriptions, 
induced  him  to  subscribe,  by  his  false  representation  that  the 
articles  did  not  require  a  payment  of  subscription  until  twenty 
thousand  dollars  had  been  subscribed.     Held,  that  these  aver- 
ments set  up  a  sufficient  ground  of  defense:    Wert  v.  Craucford*- 
rille  etc.  Co.,  19   Ind.  242.     The   governor  of  the   state  was 
authorized   to  subscribe  in  behalf  of  the  state   for  a  certain 
amount  of  stock  in  an  incorporated  turnpike  company,  when 
ten  per  cent  of  the  stock  of  individual  subscribers  should  be 
paid  in.     Held ,  that  the  subscription  of  the  governor  for  such 

hK^vW  Life  ■»*  *Vre*l»a  *  Stoo.  Co..  29  X.  J. 

»i r«L       i -     '  **  Ga-  14a-  Bq-  190. 

1  Wa^TVr^  "?■  *»•      w  ~  Hendenon  *  L*xm,  L.  R  5  Eq. 

53  \i       r--      7  MrS*  °°-  «*•  Leaunaa,  249.                        — — i                 ~* 

«*3s  Ridley  I   rZf'  SfS-  *  I1L        *  WaJkcr  r.  R.  R  Cat  34  Mi«.  246. 
*«  Am.  U^i^00^  M  *****  l&i        'Tnnierr.  In*  Co.,  65  G*.  619;  38 
*  Am.  Rep.  801. 
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stock,  on  the  false  representation  of  the  directors  that  the  ten 
per  cent  had  been  paid  in,  was  not  binding  on  the  state:  State 
v.  Jefferson  Turnpike  Co.,  3  Humph.  305. 

§  453.  When  not  Voidable. — The  false  representation 
which  will  avoid  a  subscription  must  not  be  a  representa- 
tion as  to  a  matter  of  law;1  or  of  opinion;1  or  of  the  con- 
struction or  effect  of  the  charter;8  or  be  in  the  nature  of  a 
future  promise.4  So  the  false  representation  must  have 
been  of  a  material  matter;5  and  the  fraud  must  not  be  the 
fault  of  the  subscriber  himself;6  and  the  false  representa- 
tions must  have  been  made  fraudulently;7  and  must  have 
been  believed  or  relied  on  by  the  subscriber.8  A  discharge 
from  a  stock  subscription  on  the  gound  of  fraud  cannot 
be  obtained  by  one  who  was  himself  a  party  to  the  fraud.9 
A  stockholder  cannot  maintain  an  action  to  recover  back 
his  subscription  on  the  mere  ground  of  the  failure  of  the 
company  to  acquire  land  mentioned  in  the  prospectus. 
To  warrant  such  an  action,  he  must  show  some  misrepre- 
sentation or  fraud,  or  such  an  entire  failure  in  the  ob- 
jects and  purposes  of  the  company  as  amounts  to  a  virtual 
dissolution.10  A  contract  to  purchase  shares,  induced  by 
fraudulent  representations  or  concealment,  is  not  void, 
but  only  voidable;  that  is,  it  is  valid  until  disaffirmed. 
And  where  the  rights  of  creditors  are  concerned,  the  con- 
tract must  be  repudiated  promptly  on  discovering  the 
fraud,  or  it  will  be  held  binding  as  to  them.u  Where  by 
the  fraud  of  an  agent  of  a  company  a  person  is  induced  to 
subscribe  for  stock  therein,  as  between  the  company  and 
the  person  thus  induced  to  take  the  stock,  the  same  prin- 

1  Parker  v.  Thomas,  19  Ind.  213;  SI  6  Hallows  v.  Fernie,  L.  R.  3  Ch.  477. 

Am.  Deo.  385.  7  Moraweta   on   Corporations,   sec. 

*  Bish  v.  Bradford,  17  Ind.  490.  308. 

*  Ellison  v.  R.  R.  Co.,  36  Miss.  572;  8  Parker  v.  Thomas,  19  Ind.  213;  81 
New  Albany  R.  R.  Co.  t>.  Fields,  10  Am.  Dec.  385. 

Ind.  187.  '  Southern  Plank  Road  Co.  «.  Hizon, 

*  New  Albany  R.  R.  Co.  v.  Fields,    5  Ind.  166. 

10  Ind.  187.  "  Keisey  v.  Northern  Light  Oil  Co., 

6  Pulsford  v.  Richards,  17  Beav.  96;  54  Barb.  111. 

Andrews  v.  R.  R.  Co.,  14  Ind.  169.  u  Farrar  v.  Walker,  3  DHL  506. 
Vol.  L- 48 
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ciples  apply  as  would  apply  to  like  ^^^T^ 
a£  iduals     The  company  cannot  retain  any  benefit _  which 

ft  has  obtained  through  the  fraud  of  its  •*>*•£*£« 
dinarily  no  answer  to  the  claim  *■£«£*  J*£ 
against  a  contract  procured  from  him  by  fraud  m» 
that  by  more  inquiry  he  could  have  learned  the  trutfc. 
Representations  by  the  agent  of  a  f**^"*^ 
non-assessibility  of  its  stock,  beyond  a  «*«»  !"*"££ 
of  its  value,  constitute  no  defense  to  an  actio* ^agamst 
the  holder  of  the  stock  to  enforce  payment  **•«*£ 
amount  subscribed,  where  he  has  faded  to  r*"^ 
gence  to  ascertain  the  truth  or  falsity  of  such  represent*- 

^The  following  have  been  held  not  f^  VJ* 
the  contract:  Representations  by  the  sobctmg  agent  *at 
"the  company  had  stock  enough  to  complete  the  road, 
and  wouldP  do  it  in  two  years";'  a  false  «P«^T    ■ 
by  the  soliciting  agent  of  a  railroad  company  that  the 
contractors  could   construct  and  equip  it  ™tho™  J"** 
advance  from  the  company;*  fraudulent  representations 
by  an  officer  of  a  corporation  at  a  public  meeting,  in  pres- 
ence of  a  majority  of  the  directors,  but  not  in  pursuance 
of  any  authority  from  their  board;*  false  representations 
by  the  agent  of  a  railroad  corporation,  soliciting  subscrip- 
tions for  stock  from  persons  living  along  the  contem- 
plated route,  as  to  the  intended  location,  and  the  time 
within  which  it  will  be  completed  to  a  particular  place, 
unless  known  by  the  agent  to  be  false,  and  made  by  him 
with  intent  to   deceive;*  false   representations  that  the 
subscriber  will  not  be  called  on  to  pay  anything  until  the 
road  is  laid  out  in  his  county;7  representations  made  by 
officers  of  a  corporation,  to  one  dealing  with  it,  that  the 

*  Cpton  e.  Englefaart,  3  DUL  496.  •  Montgomery  Soatten  B-  K. _<>►■ 

*  Ui»ton  if.  Tribilcock,  91  V.  S.  45.  v.  Matthews,  77  Ala.  35* ;  54  Am.  B«P- 

*  Hardy  r.Merriweather,  14  Ind.  203.  60.  ,  ,  ,„  „ 
4  Audrewa  o.  R.  R.  Co.,  Mind.  169.  T  Clem  v.  R.  R.  Co.,  9  Ind-  «8t  w 
»  Buffalo  etc  R.  R,  Co.  «.  Dudley,  Am.  Deo.  653. 

14  N.  Y.  336. 
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corporation  is  a  legally  organized  body,  when  in  fact  it  was 
irregularly  organized,  when  it  appears  that  articles  of  in- 
corporation had  actually  been  drawn  up  and  signed,  and 
officers  of  the  organization  elected,  and  that  the  officers 
-  making  the  representations  did  not  know  that  the  corpo- 
ration was  illegal  and  unauthorized;1  representations  to 
subscribers  to  stock  in  railroad  company,  by  the  commis- 
sioners appointed  to  receive  stock  subscriptions,  as  to  the 
future  location  of  the  road,  when  the  commissioners  by 
the  terms  of  the  charter  have  nothing  to  do  with  the 
location.2 

Illustrations. — A  false  representation  was  made  by  an  agent 
of  a  railroad,  soliciting  stock  subscriptions,  that  the  company 
already  had  enough  subscriptions  to  finish  the  road  in  a  speci- 
fied time,  and  sought  others  from  persons  living  on  the  line  of 
the  road  only  as  evidence  of  frendliness.    Held,  to  bear  merely 
on  matters  of  expectation  and  opinion,  and  not  to  suffice  to 
avoid  the  subscription:  Bish  V.Bradford,  17  Ind.  490;  Brownlee 
v.  R.  R.  Co.,  18  Ind.  68;  Parker  v.  Thomas,  19  Ind.  213;  81 
Am.  Dec.  385.     Stockholders  of  an  insurance  company  paid 
part  of  their  subscription  in  cash,  and  according  to  the  char- 
ter gave  notes  for  the  rest.    Held,  that  it  was  no  defense  to  a 
creditor's  bill  to  collect  the  notes  that  the  agent  who  obtained 
the  subscription  misrepresented  the  condition  of  the  company: 
Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380.    A  bank  was  fraudu- 
lently organized  under  a  lawful  charter,  by  parties  who  induced 
defendant  to  subscribe  for  a  portion  of  the  stock,  represent- 
ing to  him  that  his  subscription  would  be  merely  nominal,  and 
that  he  would  not  be  required  to  pay  for  the  stock.    The  bank 
was  organized,  issued  a  large  amount  of  bills,  and  soon  after 
failed,  and  went  into  the  hands  of  receivers  for  the  benefit  of 
its  creditors.     In  a  suit  brought  by  the  receivers  in  the  name 
of  the  bank  against  the  defendant,  upon  his  subscription,  held, 
that  be  could  not  avail  himself,  in  defense  of  the  fraudulent 
character  of  the  bank,  of  the  misrepresentations  under  which 
*e  had  been  induced  to  subscribe  for  the  stock.     He  with  his 
**8OciateB  constituted  the  bank,  and  he  therefore  shared  with 
l?e*ti  in  the  fraud  of  the  bank  on  the  public:  Litchfield  Bank  v. 
***£,  29  Conn.  137. 

AlMihJkM  **-  ******,  49  HI.  416;  95       J  Wight  v.  R.  R.  Co.,  16  R  Mon. 
^  A*  62*-  4;  63  Am.  Dec  622. 
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§  454.  Laches  of  Subscriber. — Bat  a  person  who  was 
induced  by  fraud  to  purchase  shares  cannot  avoid  his 
contract  if  after  notice  of  the  fraud  he  derives  any  benefit 
from  the  shares,  or  acts  as  a  stockholder.1  Where  a  sub- 
scriber to  the  capital  stock  of  a  railroad  company  sought 
to  avoid  his  subscription  on  the  ground  of  the  false  rep- 
resentations of  the  company's  soliciting  agent,  as  to  the 
persons  who  had  subscribed,  and  seven  years  had  elapsed 
after  the  subscription  before  suit  was  brought,  and  no 
excuse  was  shown  for  delay,  it  was  held  that  the  presump- 
tion was  against  the  subscriber's  right  to  avail  himseJf  of 
these  fac's  until  he  had  accounted  for  his  delay.2 

§  455.    Stockholder  cannot  Rescind  Contract. — As  a 

general  rule,  a  stockholder  has  no  power  to  rescind  his 
contract  at  will,  and  to  dissolve  his  connection  with  the 
corporation.*  A  subscriber  for  stock  cannot  withdraw  his 
subscription  without  the  consent  of  his  co-subscribers.4 
So  a  subscriber  to  the  capital  stock  of  a  private  corpora- 
tion, in  process  of  organization,  can  neither  withdraw  nor 
be  released  without  the  consent  of  all  the  subscribers. 
The  board  of  directors  has  no  general  power  in  that  mat- 
ter.* The  promise  of  each  subscriber  to  the  joint  capital 
stock  of  a  company  is  a  good  consideration  for  the  prom- 
ise of  the  other  subscribers,  the  object  of  the  enterprise 
being  the  advancement  of  the  private  interests  of  all;  and 
after  the  act  of  incorporation  has  been  obtained,  none 
can  withdraw  without  the  consent  of  the  others,  whether 
the  work  has  been  undertaken  or  not.*  One  who  is  ap- 
pointed to  receive  subscriptions  to  corporate  stock  at  a 

1  Orfrie  p.  Knox  In*  Co.,  22  How.  *  Imlay,  4  K.  J.  L.  285;  Lake  Ontario 

380;  Chubb  r.  Upton,  95  U.  &  665;  K  K  Co.  r.  Mann,  16  X.  Y.  45L 

Parks  r.  R.K  Co,,  23  Ind.  567;  Ash-  •  Johnson  «.  Wabaah  etc  Col,  16 

ley s  Case.  L.  R.  9  Eq.  363;  City  Bank  lad.  3S9. 

«.  Bartl«tt>  71  G*.  797.  *  Hughes  «.  AntaoUm  M%.  Go*,  34 

*  Dynes  r.  Shaffer,  19  Ind.  165.  M«L  3161 

'Umusl  Society  r.  Eagle  Bank,  7  •Tim    Creek   and    CcfcmaaumDe 

Conn.  437;   Bbhops  Fund  r.  Eagle  Turnpike  Bond  Co,  «,  Lancaater,  79 

Bank,  *Conn,476,  Borden  town  T.  Co*  Ky.  552. 
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meeting  of  the  corporators,  and  who  thereupon  subscribes 
himself,  and  takes  the  subscriptions  of  others,  cannot 
afterward  release  himself  by  erasing  his  name  from  the 
subscription  paper  before  turning  it  over  to  the  corpora- 
tion.1 A  plea  by  a  subscriber  to  the  stock  of  an  incorpo- 
rated company,  that  he  had  been  released  from  his  liability 
on  his  subscription  by  a  resolution  of  the  board  of  direc- 
tors of  the  company,  must  aver  that  there  was  a  consider- 
ation to  support  the  resolution,  and  also  that  the  company, 
at  the  time  of  the  averred  release,  was  not  in  debt,  as  the 
corporation  could  not  make  such  release  to  the  injury  of 
its  creditors.2  Says  Mr.  Morawetz:8  "  A  stockholder  in  a 
corporation  can  escape  from  the  obligation  of  his  con- 
tract only  by  one  of  the  following  methods:  1.  By  a 
transfer  of  his  shares,  and  an  acceptance  of  the  transfer 
on  the  part  of  the  corporation,  thus  affecting  a  complete 
novation ;  2.  By  a  forfeiture  and  sale  under  authority  ex- 
pressly conferred  on  the  company  by  its  charter;  3.  By 
expiration  of  the  charter  according  to  its  own  limitations; 
4.  By  forfeiture  of  the  franchises  and  dissolution  of  the 
company  at  the  suit  of  the  state;  5.  By  act  of  the  major- 
ity in  winding  up  the  business  of  the  company  and  sur- 
rendering its  charter;  6.  By  act  of  the  share-holder  where 
permission  to  withdraw  is  expressly  conferred  by  the 
charter;  7.  By  unanimous  consent  of  the  members  of  the 
company."  The  requirement  of  the  charter  that  a  cer- 
tain per  cent  of  cost  shall  be  subscribed  before  a  rail- 
road shall  commence  the  construction  of  any  section 
of  its  road  does  not  affect  the  organization  of  the  com- 
pany, and  non-compliance  therewith  will  not  defeat  an 
action  to  recover  stock  assessments  against  a  subscriber.4 
A  subscription  to  capital  stock,  by  giving  bonds  and 
mortgage  in  payment  in  lieu  of  coin,  and  issuance  of  a 

1  Cheraw  etc.  R  R.  Co.  v.  White,  *  Morawetz   on   Corporations,   boo, 

10  S.  C.  155.  311. 

'  Zirkel  v.  Joliet  Opera  House  Co.,  *  Penobscot  R.  R  Co.  v.  White,  41 

79  DL  334,  Me,  512;  66  Am.  Deo.  257. 
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certificate  of  stock  thereon,  creates  a  liability  on  such 
bonds  and  mortgage;  and  if  upon  them,  as  a  portion  of 
its  capital,  the  corporation  embarks  in  business,  though 
in  violation  of  the  express  provision  of  the  charter  that 
the  capital  stock  must  all  be  paid  in  before  so  doing,  the 
obligor  may  defend  an  action  on  such  securities,  and 
therein  contest  their  validity,  but  he  cannot  invoke  the 
aid  of  a  court  of  equity  to  interfere  with  and  restrain 
suits  brought  upon  the  bonds  in  a  court  of  law  for  the 
purpose  of  aiding  him  to  avoid  their  payment.1  An 
original  subscriber  to  stock  of  a  railroad  company  cannot, 
at  law,  interpose  as  a  defense  to  an  action  against  him  for 
calls  upon  his  stock,  that  said  company  has  accepted 
subsequent  legislative  changes  of  its  charter,  when  such 
changes  consist  only  of  an  increase  of  corporate  powers, 
or  of  a  different  organization  of  the  corporate  body,  leav- 
ing the  corporation  with  lawful  power  to  execute  what 
may  be  considered  as  substantially  the  original  work.* 

Illustrations.  —  The  by-laws  of  a  stock  company  provided 
that  a  member  might  withdraw  on  giving  a  certain  notice,  the 
refunding  not  to  exceed  one  eighth  of  the  capital  paid  in.  Held, 
that  after  such  notice,  etc.,  the  person  no  longer  occupied  the 
position  of  a  member  of  the  corporation,  except  for  the  purpose 
of  receiving  his  money,  but  the  relation  of  debtor  and  creditor 
supervened  between  him  and  the  corporation.  As  such  cred- 
itor, he  would  be  entitled  to  demand  the  money  advanced  on 
his  share  to  the  company,  not  a  dividend  upon  the  funds  of 
the  corporation:  Gaehle'e  Piano  Mfg.  Co.  v.  Berg,  45  Md.  113. 

§  456.    Violation  of  Charter  No  Ground  for  Rescission. 

•—That  the  charter  has  been  violated  by  the  corporation 
is  no  ground  for  rescission  of  contract;  the  stockholder 
cannot  set  that  up  as  a  defense  to  performing  his  contract.* 

&*a£T%?'  ^'S0-' 10  N-  J-  Eq-  490;  a  corporation,  organized  by  the  per- 

i  P^fi  eCo46Z'  mission  of  the  chancery  court,  sues  a 

lfosoi.Aii  R S°'  v-  Hughes,  22  subscriber  to  its  stock  npon  hissub- 

»  Mto/w   ^  Dec>  265"  scription,   the  latter,  who  has  dealt 

Ark    aj£*  1?P1     .,R-  Co-  v-  Cross,  20  with  it  as  a  corporation,  cannot  deny 

Menefee  2f5 ri^SA  S*1*   Road  *  **e   validity    of  the   proceeding    by 

Co.  v  WJT  i»t U7}  Eaat  et0-  H0**1  which   the  name  of  the  corporation 

**h  id  I*.  Ann.  645.    Where  was  changed,  although  the  subacrip- 
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Illegality  in  the  election  of  directors  is  no  defense  to  an 
action  on  a  stock  subscription.1 

Illustrations.  —  The  defendants  gave  their  note  to  a  hank  in 
payment  of  stock,  and  became  stockholders.  Held,  that  they 
could  not  claim,  as  a  defense  to  an  action  on  the  note  that  the 
bank  improperly  received  the  note  in  payment  of  the  stock, 
instead  of  requiring  the  defendants  to  pay  the  money:  Finnell 
v.  Sandford,  17  B.  Mon.  748. 

§  457.  Forfeiture  of  Shares  for  Non-payment  of  Assess- 
ments. — The  remedy  against  a  stockholder  for  failure  to 
pay  assessments  is  an  action  at  law  in  the  name  of  the 
corporation.  The  latter  has  no  lien  on  the  shares  of 
stock,  and  cannot  forfeit  them.2  A  statute  giving  a  cor- 
poration power  "to  make  by-laws  not  inconsistent  with  any 
existing  law,  for  the  management  of  its  property,  and  the 
regulations  of  its  affairs,  and  the  transfer  of  stock/'  does 
not  authorize  a  by-law  forfeiting  stock  for  non-payment  of 
calls.8  The  power  to  forfeit  and  sell  shares  for  failure  to  pay 
assessments  is,  however,  frequently  given  in  the  charter, 
and  may  then  be  exercised.4  But  in  exercising  this  power, 
the  formalities  required  by  the  charter  must  be  strictly  ob- 
served.6 When  a  corporation  has  provided,  under  the  terms 
of  its  charter,  for  forfeiting  stock  partially  paid  up,  this 
dissolves  the  connection  of  the  stockholders,  when  shares 
are  forfeited  by  the  corporation,  and  a  creditor  cannot 
charge  them  with  the  amount  unpaid.6  Where  the  share 
of  a  defaulting  stockholder  in  a  railroad  company  is  by  the 
charter  made  "  liable  to  forfeiture,  and  the  company  may 

tion  recognizes  the  old  name  of  the  *  Morawetz  on  Corporations,   sec. 

corporation:    Greene vi lie  etc.   R.   R.  317. 

Co.  v.  Johnson,  S  Bazt.  332.  *  Oermantown  R.  R.  Co.  v.  Fitler, 

Johnson  v.   R.   R.   Co.,   11    IncL  60  Pa.   St.  124;  100  Am.  Dec.  646; 

280.  Lewey 's  Island  R.  R.  Co.  v.  Bolton,  48 

2  Williams   v.   Lowe,   4  Neb.   398;  Me.  451;  77  Am.  Dec.  236;  Hughes  v. 

Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  AntietaraMfg.  Co.,  34  Md.  317;  East- 

90;    19  Am.   Dec.   306;    In  re  Long  era  Plank  Road  v.  Vanghan,  20  Barb. 

Island  R.  R.  Co.,  19  Wend.  37;  32  157;  Mitchell  v.  Vermont  Copper  Co., 

Am.  Dec.  429.  40  K.  T.  Sap.  Ct.  406;  York  etc.  R. 

8  In  re  Long  Island  R.  R.  Co.,  19  R.  Co.  v.  Ritchie,  40  Me.  425. 

Wend.  37;  32  Am.  Dec.  429.  •Allen*  R  R.  Co.,  11  Ala.  437. 
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declare  the  same  forfeited  and  vested  in  the  company/' 
the  option  to  forfeit  is  with  the  company,  and  not  with 
the  stockholder.1  A  general  resolution  of  a  railroad  com- 
pany forfeiting  stock  for  non-payment  of  installments 
must  declare  to  the  stockholder  that  they  claim  to  forfeit 
his  specific  stock,  otherwise  it  will  not  be  valid.2  A  cor- 
poration without  power  to  declare  stock  forfeited  for  non- 
payment of  subscriptions  may,  after  failing  to  collect  the 
full  amount  by  suit,  collect  the  rest  by  a  sale  of  the  stock.' 
A  corporation  will  not  be  permitted  to  enforce  payment 
of  stock  for  which  its  agents  obtained  subscriptions,  on 
conditions  which  it  refuses  to  comply  with.4  Under  a 
provision  in  a  charter  providing  that  if  any  subscriber 
shall  neglect  to  pay  his  assessments,  the  directors  may 
order  the  treasurer  to  sell  his  shares  at  public  auction, 
when  the  party  makes  an  express  promise  to  pay  the  as- 
sessments, he  is  answerable  to  the  corporation  upon  such 
promise  for  all  legal  assessments,  and  may  be  compelled 
to  its  performance  by  an  action  at  law  before  resorting  to 
a  sale  of  the  shares.  If,  however,  he  only  agrees  to  take 
a  specified  number  of  shares,  without  promising  expressly 
to  pay  assessments,  the  shares  must  first  be  sold  to 
pay  the  assessments,  before  an  action  at  law  can  be 
maintained.1  A  resolution  of  directors  distributing 
shares  of  authorized  capital  stock  remaining  untaken 
at  the  time  of  incorporation  among  all  the  stockholders 
who  are  not  in  arrear  on  the  shares  already  taken  by 
them,  and  excluding  those  who  are  in  arrear,  is  an  un- 
lawful imposition  of  a  penalty  on  those  in  arrear,  and  a 

1  Railroad    Co.    v.    Rodriques,    10  thereunder  held  not  void,  for  the  rea~ 

Rich.  278.  eon  that  the  trustees  had  previously 

1  Johnson  v.  R.  R.  Co.,  40  How.  misappropriated  the  corporation  funds: 

Pr.  193.  Marshall  v.  Golden  Fleece  etc  Mining 

1  Chase  v.  R.  R.  Co.,  5  Lea,  415.  Co.,  16  Nev.  166. 

If  at  the  time  a  thirteenth  and  a  four-  *  Turnpike  Co.  v.  Churchill,  6T.B. 

teenth  assessment  were  levied  the  cor-  Men.  427. 

poration  had  no  funds,  and  said  assess-  *  New  Hampshire  Cent.  R.  R.  Co.  * 

ments  were  needed  for  legitimate  pur-  Johnson,  30  N.  H.  390;  64  Am.  Dec 

poses,  sales  of  delinquent  stock  made  300. 
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violation  of  the  equal  rights  of  a  corporator  who  was 
ready  and  offered  to  take  his  proportion  of  the  new 
shares.1 

But  the  power  to  forfeit  is  cumulative,  and  does  not 
take  away  the  common-law  remedy  of  an  action  against 
the  defaulting  stockholder.8  No  notice  is  necessary  be- 
fore suit  brought  upon  a  subscription  after  the  contract  of 
subscription  becomes  complete  and  the  subscriber  be- 
comes a  stockholder.8  No  tender  of  the  certificate  of 
stock  is  necessary  before  suit  is  brought  upon  the  sub- 
scription. Certificates  of  stock  are  simply  ^evidence  of 
stock,  and  are  not  indispensable.4  It  has  been  held  that 
the  stockholder  has  an  equity  of  redemption  in  the  for- 
feited shares.1 

Illustrations. — The  by-law  of  a  corporation  provided  for 
notice  to  be  given  for  sales  of  shares  for  non-payment  of  assess- 
ments, by  advertisement,  designating  the  time  and  place  thereof, 
and  the  shares  to  be  sold.  Held,  that  any  description  sufficing 
to  show  clearly  what  shares  were  intended  to  be  the  subject  of 
sale  is  sufficient:  York  etc.  R.  R.  Co.  v.  Pratt,  40  Me.  447.  A  rail- 
road charter  authorized  the  sale  of  the  stock  of  delinquent  sub- 
scribers, but  required  notice  of  the  assessment  thirty  days  before 
the  order  of  the  directors  for  the  sale  of  the  shares,  that  the  sale 
should  be  by  public  auction  at  the  post-office  in  C,  and  that  the 
treasurer  should  give  to  the  subscriber  a  notice  in  hand,  signed 
by  the  treasurer,  or  by  a  director  in  his  behalf.  Held,  1.  That 
a  notice  of  the  assessment  thirty  days  before  the  sale  was  insuf- 
ficient; 2.  That  the  sale  must  be  by  public  auction  at  the  post- 
office  in  C;  3.  That  a  notice  to  the  subscriber  in  hand  not 

1  Reese  v.  Bank,  31  Pa.  St.  78;  72  344;   Connecticut  etc.  B.  R.  Co.  v. 

Am.  Dec.  727.  Bailey,  24  Vt.  465;  68  Am.  Deo.  181; 

1  Haches  v.  Antietam  Mfg.  Co.,  34  Kirksey  v.  Florida  etc.  Co.,  7  Fla.  23; 
Md.  317;  Piscataqua  Ferry  Co.  v.  68  Am.  Dec.  426.  Where  a  stock- 
Jones,  39  N.  H.  491;  New  Hamp-  holder  has  forfeited  his  stock,  no  de- 
shire  R.  R.  Co.  v.  Johnson,  30  N.  H.  cree  can  be  rendered  against  him  for 
390;  64  Am.  Dec.  300;  Klein  v.  R.  R.  any  liability  upon  it:  Lexington  R.  R. 
Co.,  13  111.  514;  Northern  R.  R.  Co.  Co.  v.  Bridges,  7  B.  Mon.  656;  46  Am. 
v.   Miller,    10  Barb.   260;  Worcester  Dec.  628. 

Turnpike  Co.  v.  Willard,  5  Mass.  80;  •  New  Albany  eta  R.  R.  Co.  v.  Mc- 
4  Am.  Dec.  39;  Instone  v.  Bridge  Co.,  Cormick,  lOInd.  499;  71  Am.  Dec.  337. 
2  Bibb,  576;  5  Am.  Dec.  638;  Goshen  *  New  Albany  etc.  R.  R.  Co.  v.  Mo- 
Turnpike  Co.  v.  Hurtin,  9  Johns.  217;  Cormick,  10  IncL  499;  71  Am.  Deo. 
6  Am.  Dec.  273;  Selma  etc.  R.  R.  Co.  337. 
v.  Tipton,  5  Ala.  787;  39  Am.  Dec.  *  Walker  v.  Ogden,  1  Bias.  287. 
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signed  by  the  treasurer  or  a  director  was  insufficient:  Levey's 
etc.  R.  R.  Co.  v.  Bolton,  48  Me.  451 ;  77  Am.  Dec.  236;  York  «te. 
R.  R.  Co.  v.  Ritchie,  40  Me.  425.  The  charter  of  a  railroad  com- 
pany provided  that  if  any  stockholder  should  omit  for  the  space 
of  six  months  to  pay  any  installments  on  bis  shares  which  might 
be  called  for,  the  managers  of  the  company  might  declare  such 
shares  forfeited.  The  defendant,  who  was  the  owner  of  a  cer- 
tain number  of  shares  in  the  company,  paid  two  installments  on 
his  shares  when  called  for.  The  company  then  made  a  general 
assignment  for  the  benefit  of  its  creditors,  and  a  call  for  a  third 
installment  was  made  by  the  managers,  without  either  the  ap- 
proval or  disapproval  of  the  assignee.  Held,  that  the  proper 
time  according  to  the  charter  having  elapsed,  the  managers 
had  the  authority  to  declare  the  defendant's  shares  forfeited, 
and  a  court  of  equity  would  not  grant  relief:  Germantown  etc. 
R.  R.  Co.  v.  Filler,  60  Pa.  St.  124;  100  Am.  Dec.  546. 

§  458.  Bight  to  Transfer  Shares. — A  share-holder  in 
an  ordinary  trading  or  business  corporation  may  transfer 
his  shares  at  will,  unless  restricted  by  the  charter  or  gen- 
eral law.1  But  the  right  to  transfer  ceases  at  the  dissolu- 
tion of  the  corporation.1  A  corporation  may  maintain 
an  action  against  a  person  who  presents  a  forged  power 
of  attorney  to  transfer  stock,  upon  the  faith  of  which  the 
corporation  issues  to  such  person  a  new  certificate  of 
stock,  although  such  person  acted  in  good  faith.8  The 
assignees  of  stock  certificates  in  a  corporation  are  not 
share-holders  by  virtue  of  the  assignment,  when  a  trans- 
fer upon  the  books  of  the  company  is  required,  and  in  a 
suit  by  such  assignees  against  the  corporation,  evidence 
is  admissible  to  show  that  the  assignment  was  merely  by 
way  of  pledge.4 

Illustrations.  —  Articles  of  a  corporation  limited  each 
stockholder  to  an  ownership  of  one  hundred  shares.  Held,  that 
as  this  was  not  required  by  the  laws  of  the  state,  it  was  a  mere 
voluntary  proposal,  and  that  a  transfer  of  more  than  that  num- 
ber of  shares  to  one  share-holder  was  valid:  O'Brien  v.  Cum- 
mings,  13  Mo.  App.  197. 

1  Morawetz  on   Corporations,    sec  *  Boston  etc.  R.  R.  Co.  v.  Bichard- 

321 ;  Stebbins  v.  Ins.  Co.,  3  Paige,  350.  son,  135  Mass.  473. 

■  James  v.  Woodruff,  10  Paige,  540;  *  Becher  v.  Wells  Flouring  Mill  Co., 

2  Denio,  574.  1  McCrary,  62. 
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§459.  When  Stockholder  Remains  Liable  notwith- 
standing Transfer. — The  transfer  of  shares  to  an  insolvent, 
or  to  a  person  unable  to  perform  the  obligations  of  a 
stockholder,  is  not  allowed.1  A  transfer  made  to  an  infant, 
or  other  person  incapable  of  contracting,  leaves  the  trans- 
ferrer liable  as  though  no  transfer  had  been  made.2  But 
the  infant  transferee  may,  after  attaining  his  majority, 
as  in  case  of  any  other  contract  made  by  him,  ratify  the 
contract,  in  which  case  he  will  succeed  to  the  liability  of 
the  transferrer.8  Transfers  to  insolvents,  or  other  persons 
incapable  of  responding  to  creditors,  made  while  the  com- 
pany is  in  failing  circumstances,  or  insolvent,  with  the 
intent  on  the  part  of  the  transferrer  of  escaping  liability 
as  holder  of  the  shares,  are,  in  the  view  of  the  American 
courts,  void,  because  in  fraud  of  the  right  of  the  company; 
and  the  transferrer  remains  liable  as  though  no  such  trans- 
fer had  been  made.4  Transfers  to  the  company  itself  of 
unpaid  shares  are  in  general  void,  and  leave  the  transferrer 
liable  as  a  share-holder.5  But  valid  forfeitures  of  shares 
for  non-payment  of  calls  made  by  the  directors  while  the 
company  is  a  going  concern,  and  not  with  a  view  of  en- 
abling the  stockholder  to  escape  liability,  are  not  void; 
such  forfeitures  terminate  fully  the  liability  of  the  stock- 
holder, so  that  neither  the  corporation*  nor  its  credi- 

1  Chouteau  Spring  v.  Harris,  20  Mo.  Mo.  55;  Marcy  v.  Clark,  17  Mass.  330; 

382;  Muskingum  iZ.  Co.  v.  Ward,  13  Veiller  v.  Brown,  18  Hun,  571. 

Ohio,  120;  42  Am.  Dec.  191.  6  Zulueta's  Claim,  L.  R.  5  Ch.  444; 

1  Capper's  Case,  L.  R.  3  Ch.  458;  reversing  L.  R.  9  Eq.  270;  Ex  parte 

Roman  v.  Fry,  5  ,J.  J.  Marsh.  634;  Credit  Foncier  and  Mobilier  of  Eng- 

Castleman  v.  Holmes,  4  J.  J.  Marsh.  7.  land,  L.  R.  7  Ch.  161;  Morgan's  Case,  1 

*  Lumsden's  Case,  L.  R.  4  Ch.  31;  De  Gex  &  S.  750;  1  Macn.  &  G.  225;  1 
Ebbett's  Case,  L.  R.  5  Ch.  302;  Baker's  Hall  &  T.  320;  Matter  of  Reciprocity 
Case,  L.  R.  7  Ch.  115;  Maguire's  Case,  Bank,  22  N.  Y.  18;  Johnson  v.  Lafflin, 
3  De  Gex  &  S.  31;  Mitchell's  Case,  L.  17  Alb.  L.  J.  146;  Thompson's  Nat. 
R.  9  Eq.  363;  Wilson's  Case,  L.  R.  8  Bank  Cases,  331;  6  Cent.  L.  J.  124; 
Eq.  240.  Currier  v.  Lebanon  Slate  Co.,  56  N.  H. 

*  Nathan  v.  Whitlock,  3  Edw.  Ch.  262;  contra,  Verplanck  v.  Mercantile 
215;  affirmed  on  appeal,  9  Paige,  152;  Ins.  Co.,  1  Edw.  Ch.  84;  Hartridge  v. 
Provident  Savings  Inst.  v.  Jackson  Rockwell,  R.  M.  Charlt.  260;  Gillet  v. 
Place  Skating  Rink,  52  Mo.  557;  Mc-  Moody,  3  N.  Y.  479. 

Claren   v.  Franciscus,    43    Mo.  452;        •  Small  v.  Herkimer  Mfg.  Co.,  2  N. 
Miller  v.  Great  Republic  Ins.  Co.,  50    Y.  330;  overruling  21  Wend.  273,  and 
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tors 1  can  afterwards  maintain  an  action  against  him  for 
any  unpaid  installments  due  on  account  of  such  shares. 

§  460.  Effect  of  Transfer  of  Shares.  The  transfer  of 
shares  of  stock  in  a  corporation  works  a  complete  nova- 
tion. The  transferrer  ceases  to  be  a  member  of  the  cor- 
poration, and  is  discharged  from  all  further  liability.2 
The  transferee  takes  his  place,  and  becomes  entitled  to  all 
the  privileges  of  membership  and  all  the  future  profits; 
and  be  likewise  assumes  all  the  obligations  of  the  former 
stockholder.*  The  transferee  of  stock  in  an  incorporated 
company  is  not  liable  for  an  unpaid  subscription  thereon.4 
One  who  sells  shares  of  the  capital  stock  of  a  corporation 
before  the  issue  of  certificates,  agreeing  to  give  the  buyer 
a  certificate  when  he  gets  it,  is  not  bound,  as  between 
the  buyer  and  himself,  to  pay  an  assessment  laid  upon 
the  shares  subsequently  to  the  sale,  and  before  the  issue 
of  certificates.5  On  a  sale  of  shares  of  corporate  stock  there 
is  no  implied  warranty  that  the  stock  has  not  been  fraudu- 
lently issued  by  the  officers  in  excess  of  the  amount  au- 
thorized by  the  charter.6  One  cannot,  by  purchase,  ac- 
quire a  title  to  a  seat  in  the  stock  exchange,  freed  from 
the  debts  of  a  former  owner  to  members  of  the  board.7 

2  Hill,  127;  Andover  etc.  Turnpike  v.  Ins.  Co.,  50  Mo.   55;  Johnson  «. 

Co.  v.  Gould,  6  Mass.  40;  4  Am.  Dec.  Laflin,  5  Dill.  65. 
80;  Franklin  Class  Co.  v.  White,  14        '  March  v.  R.  R.  Co.,  43  N.  H.  515; 

Mass.  286;  Chester  Glass  Co.  v.  Dewey,  Burroughs  v.  B.  B.  Co.,  67  N.  C.  376; 

16  Mass.  04;  8  Am.  Dec.  128;  Bipley  12  Am.  Rep.  611;   Bend  v.  Susquc- 

v.  Sampson,  10  Pick.  371;  Cutler  v.  hanna  Bridge  Co.,  6  Har.  &  J.  128;  14 

Middlesex  Factory,  14  Pick.  483;  Me-  Am.  Dec.  261;  Hall  t>.  United  States 

chanics'  Foundry  and  Machine  Co.  v.  Ins.  Co.,  5  Gill,  484;  Merriinac  Min- 

Hall,  121  Mass.  272;  Ashton  v.  Bur-  ing  Co.  v.  Levy,  54  Pa.  St.  227;  93 

bank,  2  Dill.  435;  King's  Case,  L.  B.  Am.   Deo.  697;   Same  v.   Bagley,   14 

2Ch.  714,  719,  731;  Knight's  Case,  L.  Mich.  501;  Mann  v.  Carrie,  2  Barb. 

B.  2  Ch.  321.  294;  Hartford  B  B.  Co.  v.  Boorman, 
1  Allen  v.  B  B.  Co.,  11  Ala.  450;  12  Conn.  539;  Webster  v.  Upton,  91 

Mills  v.  Stewart,  41  N.  Y.  384  (Hunt,     U.  S.  65. 

C.  J.,  and  Woodruff,  J.,  dissenting);        *  Messersmith  v.  Sharon  Sav.  Bank, 
affirming  62  Barb.   444;  Macauly  v.    96  Pa.  St  440. 

Robinson,  18  La.  Ann.  619.  *  Brigham  v.  Mead,  10  Allen,  245. 

•  Iaham  v.  Buckingham,  49  N.  Y.        •  People's  Bank  v.  Kurtz,  99  Pa.  St 

216;  Cowles  t>.  Cromwell,  25  Barb.  413;  344;  44  Am.  Rep.  112. 
Cole  v.  Ryan,  52  Barb.  169;  Chouteau       T  Thompson   f.   Adams,    12   Phila. 

Spring  v.  Harris,  20  Mo.  382;  Miller  484. 
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Illustrations. — A  was  the  holder  of  shares  as  collateral 
security  for  a  debt,  without  a  transfer  thereof  to  him  on  the 
books  of  the  company.  Held,  not  to  be  the  legal  or  equita- 
ble owner  of  the  stock,  and  therefore  not  liable  as  a  stockholder: 
Henkle  v.  Salem  Mfg.  Co.,  39  Ohio  St.  547.  One  sold  stock  to 
A,  and  to  B  the  right  to  the  interest  due  upon  the  stock.  Held, 
that  the  right  to  interest  was  an  incident  to  the  shares,  and  de- 
pended upon  the  title  to  them,  and  that  B  could  not  maintain 
an  action  against  the  company:  Manning  y.  Quicksilver  Mining 
Co.,  24  Hun,  360.  T.  transferred  two  thousand  shares  of  stock 
to  F.,  a  niece  of  his  wife,  on  the  books  of  a  corporation,  but  re- 
tained the  certificates  in  his  possession;  and  after  his  death, 
they  were  found  in  an  envelope  with  his  own  name  and  that 
of  F.  indorsed  thereon.  F.  had  no  knowledge  of  the  transfer; 
she  lived  in  the  family  of  T.,  and  was  in  all  respects  treated 
and  regarded  as  his  daughter.  Held,  that  the  transfer  on  the 
books  of  the  corporation  vested  in  F.  the  legal  title:  Robert's 
Appeal,  85  Pa.  St.  84. 

§  461.  Formalities  Required  by  Charter  in  Transfer 
must  be  Observed.  —  The  formalities  required  by  the 
charter  in  the  transfer  of  shares  must  be  followed,  or  the 
transfer  will  not  be  effectual.1  Thus  where  it  is  required 
that  the  transfer  be  made  on  the  stock-books  of  the  com- 
pany, this  must  be  done,  or  the  legal  title  will  not  pass.2 
Where  the  by-laws  of  a  corporation  require  that  stock 
shall  be  transferred  on  the  books  of  the  company,  a 
transfer  by  assignment  and  delivery  only  will  not  be 
effective,  against  a  subsequent  judgment  creditor  of  the 
transferrer,*  or  an  attaching  creditor  without  notice.4  The 
liability  of  a  subscriber  to  stock  is  not  discharged  by  an 
informal  ex  parte  transfer  of  the  shares  in  writing,  not 
entered  on  the  books  of  the  corporation  or  recognized  by 
it,  accompanied  with  a  private  agreement  of  the  trans- 
feree that  the  transferrer  should  not  be  liable  for  anything 

1  Black  v.  Zacharie,   3  How.  483;  v.  Bear  River  Co.,  5  Cal.  186;  63  Am. 

Union  Bank  v.  Laird,  2  Wheat.  390.  Dec.   117;   In  re   Murphy,   51   Wis. 

a  Lippitt  v.  Paper  Co.,  15  R.  I.  141;  525. 

2  Am.  St.  Rep.  885;  Marlborough  Mfg.  9  People's  Bank' v.  Gridley,  9  Cent. 

Co.  v.  Smith,  2  Conn.  579;  Brown  v.  L.  J.  249. 

Adams,  5  Bias.  181;  Topeka  Mfg.  Co.  *  Fort  Madison  Lumber  Co.  v.  Ba- 
it. Hale,  39  Kan.  23;  as  in  California  tavian  Bank,  71  Iowa,  270;  60  Am. 
and  other  states  by  statute:  Weston  Rep.  789. 
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unpaid  on  the  shares  so  transferred.1  Shares  in  a  bank, 
whose  charter  provides  that  they  shall  "be  transferable 
only  at  its  banking  house  and  on  its  books/'  cannot  be 
effectually  transferred,  as  against  a  creditor  of  the  vendor, 
who  attaches  them  without  notice  of  any  transfer,  by  a 
delivery  of  the  certificates  thereof,  together  with  an  as- 
signment and  blank  power  of  attorney  from  the  vendor 
to  the  vendee,  even  if  notice  of  such  transfer  be  given  to 
the  bank  before  the  attachment.1  A  provision  in  the  by- 
laws of  a  corporation,  requiring  transfers  of  its  capital 
stock  to  be  made  upon  its  books,  may  be  waived  by  the 
company,  and  if  waived  at  the  request  of  a  purchaser  of 
the  stock,  or  with  his  assent,  he  becomes  a  stockholder, 
and  directly  liable  for  future  assessments.1  The  secre- 
tary of  a  corporation  cannot  inquire  into  the  motives  of 
one  who  demands  that  his  shares  be  transferred.4 

Illustrations. — A  by-law  of  a  corporation  provided  that 
no  shares  of  its  stock  shall  be  transferred  on  its  books  un- 
til the  certificate  has  been  surrendered  to  its  president  or 
shown  to  be  lost.  Held,  to  be  binding  on  all  its  stockholders 
and  their  heirs:  State  v.  R.  R.  Co.,  30  La.  Ann.,  pt.  1,  308.  A 
received  from  a  bank  a  certificate  of  ten  shares  of  its  stock, 
expressed  to  be  "transferable  at  the  bank,"  and  afterwards 
transferred  it  to  plaintiff,  who  asked  of  the  bank,  but  was  re- 
fused, a  transfer  of  the  stock  on  its  books,  the  bank  having 
transferred,  previous  to  any  knowledge  of  plaintiff's  claim,  the 
stock  to  one  who  had  bought  it  at  a  sale  on  execution.  Held, 
that  the  stock,  according  to  the  terms  of  the  certificate,  was 
transferable  only  at  the  bank,  and  that  plaintiff,  not  having 
notified  the  bank  of  his  claim  previous  to  the  sale  on  execution, 
had  no  action  against  the  bank:  Williams  v.  Mechanics9  Bank, 
5  Blatchf.  59.  The  act  incorporating  a  turnpike  company 
provided  that  the  shares  of  stock  should  be  transferable  only 
on  the  books  of  the  company,  in  such  manner  as  the  com- 
pany should  bv  their  by-laws  direct;  and  a  by-law  of  the 
company  provided  that  the  board  of  directors  should  prescribe 
the  form  of  transfer  to  be  registered  by  the  clerk  on  the  books 
of  the  company,*  and  that  no  transfer  should  be  valid  unless  so 

1  Bell's  Appeal,  115  Pa.  St  88;  2  *  Upton  v.  Baraham,  3  Bias. 
Am.  St.  Rep.  532.  431. 

'  Fisher  v.  Essex  Bank,  5  Gray,  373.        *  In  re  Klaus,  67  Wis.  401. 
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made  and  registered.  Held,  that  a  written  assignment  of  stock, 
made  in  pais  in  the  form  prescribed  by  such  by-law,  and  sea- 
sonably registered  at  length  by  the  clerk  on  the  books  of  the 
company,  was  a  transfer  on  the  books  of  the  company  within  the 
meaning  of  the  charter,  and  conveyed  the  legal  title:  Northrop 
v.  Curtis,  5  Conn.  246;  Richmondville  Mfg.  Co.  v.  Pratt,  9  Conn. 
487;  Bridgeport  Bank  v.  R.  R.  Co.,  30  Conn.  231.  M.  delivered 
to  the  complainants  certificates  of  stock  in  a  corporation,  ac- 
companied by  an  irrevocable  power  of  attorney  for  their  trans- 
fer, as  collateral  security  for  his  notes  and  renewals  of  them. 
The  corporate  charter  declared  the  stock  personal  property,  and 
"transferable  on  the  books,"  and  that  "books  of  transfer  of 
stock  should  be  kept,  and  should  be  evidence  of  the  ownership 
of  said  stock  in  all  elections/'  etc.,  by  the  stockholders.  Held, 
that  this  transfer  to  complainants  was  effectual  as  against  the 
attachment  levied  upon  the  stock  thereafter  by  a  creditor  of  M.: 
Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  24.  In  the  charter 
of  a  corporation  it  was  provided  that  the  stock  might  be  "  trans- 
ferred on  the  books  of  the  company."  The  company  was  em- 
powered 4'to  regulate  the  transfer  of  stock  "  by  by-laws;  and  in 
certain  cases  to  make  assessments  on  stockholders,  for  raising 
funds  for  purposes  of  improvement,  or  purchasing  lands  in  such 
amount  as  they  may  deem  proper.  Held,  that  the  company 
could  not  make  an  assessment  on  any  one  who  had  ceased  to 
be  a  member  by  transferring  his  stock;  that  the  power  "to  reg- 
ulate the  transfer  of  stock  "  did  not  include  the  power  to  pre- 
vent transfers,  nor  to  prescribe  to  whom  the  owner  may  sell,  or 
to  whom  not,  or  on  what  terms;  and  that  an  assignment  "on 
the  books  of  the  company "  changed  the  ownership,  without 
obtaining  a  new  certificate,  and  an  assignment  on  a  separate 
paper,  notice  being  given  to  the  company,  was  valid  against 
them:  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  382. 

§  462.  Equitable  Assignments. — Yet  an  assignment  not 
in  accordance  with  the  rules  of  the  corporation  will  con- 
stitute an  equitable  assignment,  and  the  interests  of  the  as- 
signee will  be  protected  by  the  courts.1  The  provisions  as 
to  registration  are  simply  for  the  protection  of  the  corpora- 
tion, and  as  between  the  parties  the  assignment  is  good.2 

1  Morawetz   on    Corporations,  eeo.  Am.  Rep.  341 ;  Commercial  Bank  v. 

326;  Parrott  v.   Byers,   40  Cal.  614;  Kortright,   22  Wend.   348;    34    Am. 

Black  v.  Zacharie,  3  How.  483;  U.  S.  Deo.  317;  Duke  v.  Navigation  Co.,  10 

v.  Vaughan,  3  Binn.  394;  5  Am.  Dec.  Ala.  82;  44  Am.  Dec.  472;  Farmers' 

375;  Bank  v.  Smalley,  2  Cow.  770;  etc.  Bank  v.  Waggon,  48  Iowa,  336;  30 

14  Am.  Dec.  526.  Am.  Rep.  398;  Baldwin  v.  Canfield, 

*  McNeil  v.  Bank,  46  N.  Y.  331;  7  26  Minn.  4& 
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Until  actual  transfer,  the  title  of  the  purchaser  of  stock  is 
merely  equitable,  and  persons  dealing  with  him  take  the 
risk  that  the  equitable  title  is  such  that  he  can  compel  a 
transfer  of  the  legal  title.1  Equity  will  protect  the  claim 
of  the  holder  of  a  certificate  of  stock,  although  the  trans- 
fer was  not  made  to  him  in  the  manner  prescribed  by  the 
by-laws  and  charter  of  the  corporation,  and  will  compel 
the  original  owner  thereof  to  pay  a  note  given  by  him  for 
the  stock,  in  order  to  provide  means  for  its  redemption.2 
A  certificate  of  stock  assigned  to  secure  a  loan,  but  not 
transferred  on  the  books  of  the  corporation,  vests  a  title 
in  the  assignee  that  the  chancery  court  will  protect  against 
one  attaching  the  stock,  in  a  suit  against  the  assignor,  with 
knowledge  of  facts  sufficient  to  put  him  on  inquiry  re- 
garding the  equitable  ownership.8  The  fact  that  the 
stock  of  a  corporation  is  only  transferable  on  the  books  of 
the  company  does  not  prevent  a  stockholder  from  mak- 
ing a  valid  pledge  of  his  stock  by  delivering  certificates 
thereof  to  his  creditor.4  A  transfer  of  stock  by  ticket, 
entry  on  the  books,  and  surrender  of  the  certificate,  gives 
to  the  transferee,  as  between  himself  and  the  corporation, 
a  complete  title  to  the  stock,  although  no  certificate  was 
issued  to  him  in  lieu  of  the  one  canceled.5  Precedence 
will  be  given  to  an  unrecorded  transfer  of  the  stock  of  a 
bank  which  has  passed  no  by-law  on  the  subject,  over  a 
subsequent  attachment  by  a  creditor  of  the  assignor.6 
Where  a  vendor  of  stock  has  made  efforts  to  get  the  as- 
signment perfected  on  the  transfer-books  of  the  corpora- 
tion, and  on  failure  to  accomplish  this  has  made  an  effort 
to  make  the  assignments  as  notorious  as  possible,  using 
not  only  due  diligence,  but  all  possible  diligence,  his  re- 
tention of  possession  is  exempted  from  the  condemnation 
of  the  law,  and  a  perfect  equitable  title  vests  in  his  vendees, 

1  Wood  v.  Maitland,  10  Phila.  84.  *  Blouin  ».  Hart,  80  La.  Ann.,  pt 

*  Home  Stock  Ins.  Co.  v.  Sherwood,  1,  714. 

72  Mo.  461.  »  Bank  v.  Clifford,  47  Iowa,  575. 

* Oheever*  Meyer,  52  Vt.  66.  'Scott*  Bank,  15 Fed.  Rep.  494. 
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which  will  be  protected  as  against  subsequent  attaching 
creditors  of  the  vendor.1 

Illustrations. — The  president  of  a  corporation  sold  a  num- 
ber of  shares  of  stock  in  the  corporation,  giving  the  purchaser 
a  certificate  providing  that  the  shares  were  transferable  "only 
on  the  hooks  of  the  corporation,  on  the  surrender  of  this  certifi- 
cate." After  the  president  had  ceased  to  act  as  such,  the  shares, 
not  having  been  transferred  on  the  bdoks  of  the  corporation, 
were  attached  in  a  suit  against  him  by  the  company,  as  his 
property.  Held,  that  the  company  were  chargeable,  under  the 
circumstances,  through  their  president,  with  notice  of  the  sale 
of  the  shares  by  him,  and  that,  in  the  absence  of  fraud  on  the 
part  of  the  purchaser,  the  attachment  did  not  affect  the  title  of 
the  latter:  Scripture  v.  Soapstone  Co.,  50  N.  H.  571.  A  legal 
owner  of  a  certificate  of  city  stock,  transferable  by  its  terms  only 
at  the  city  treasurer's  office,  by  appearance  in  person,  or  by  at- 
torney, indorsed  the  certificate  in  blank,  and  delivered  it  to  an- 
other person,  who  hypothecated  it  to  a  bank.  The  owner  died, 
and  the  certificate,  by  virtue  of  a  transfer  written  over  his  name 
by  the  cashier,  was  transferred  to  the  bank  on  the  books  of  the 
city  treasurer.  Held,  that  the  indorsement  and  delivery  was 
an  equitable  assignment,  and  the  transfer  proper;  and  that  the 
terms  of  the  certificate  as  to  transfer  were  to  protect  the  corpo- 
ration itself  and  purchasers  without  notice:  Fraser  v.  Charles- 
ton, 11  S.  C.  486.  B.  transferred,  on  the  books  of  a  corporation, 
his  shares  to  G.  as  collateral  security.  Afterwards  the  neces- 
sity for  the  security  being  at  an  end,  G.,  at  B.'s  request,  in- 
dorsed and  transferred  the  certificate  to  D.,  a  creditor  of  B. 
Before  any  record  of  this  transfer  had  been  made  on  the  corpo- 
ration books,  another  creditor  of  B.  attached  the  shares  as  B.'s 
property.  Held,  that  the  attachment  could  not  be  maintained: 
Beckwith  v.  Burrough,  13  R.  I.  294.  A  stockholder  transferred 
his  stock  in  good  faith,  but  did  not  cause  the  transfer  to  be 
made  upon  the  books  of  the  company,  as  required  by  the  stat- 
ute of  incorporation.  The  company  had  no  transfer-book,  and 
the  certificate  required  to  be  filed  and  recorded  in  the  town 
clerk's  office  was  not  signed  by  the  officers  of  the  company,  as 
required  by  its  by-laws,  but  was  recorded  by  the  direction  of 
the  company,  who  acquiesced  and  recognized  the  transferee  as 
the  owner  of  the  stock.  Held,  that  the  original  stockholder  was 
not  liable  to  pay  calls  upon  the  stock  after  the  transfer:  Isham 
v.  Buckingham,  49  N.  Y.  216. 

§  463.  Assignment  of  Shares  by  Indorsement  of  Certi- 
ficate.— Shares  of  stock  are  assignable  by  indorsement 

1  Colt  v.  Ives,  31  Conn.  25;  81  Am.  Dec.  161. 
Vol.  L— 49 
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of  the  certificate.1  The  indorsement  need  not  be  under 
seaL*  And  where  the  holder  signs  an  assignment  and 
a  power  of  attorney  to  execute  the  transfer  on  the  stock- 
books,  with  the  name  of  the  transferee  left  blank,  the  cer- 
tificate will  pass  from  hand  to  hand,  and  the  last  holder 
may  fill  up  the  blanks  with  his  own  name,  and  complete 
the  transfer  on  the  books  of  the  company.9 

§  464.  Effect  of  Assignment  of  Certificate  by  Indorse- 
ment— Eights  of  Purchaser. — Shares  of  stock  have  the 
attributes  of  negotiable  paper.  The  holder  of  a  certificate 
indorsed  in  blank  gives  a  good  title  by  delivery,  and  the 
purchaser  does  not  take  subject  to  his  real  title.4  One 
who  takes  in  good  faith  and  for  valuable  consideration  a 
transfer  of  shares  in  the  capital  stock  of  a  corporation  is 
not  bound  to  look  behind  the  certificate  assigned  him,  or 
to  examine  the  books  of  the  corporation  to  ascertain  the 
validity  of  assignments.*  Certificates  of  stock  are  assign- 
able, and  pass  by  indorsement  as  bills  of  exchange  and 
promissory  notes  pass,  and  holders  of  such  certificates  are 
prima  facie  presumed  to  be  the  bona  fide  owners,  and  an 
innocent  purchaser  thereof  for  value  will  hold  them 
against  the  true  owner  where  the  latter  has  placed  it 
in  the  power  of  the  assignor  to  perpetrate  a  fraud  upon 
the  innocent  assignee.*  In  New  York,  New  Jersey,  Lou- 
isiana, and  South  Carolina  it  is  held  that  a  transfer  by 
the  delivery  of  the  certificates  is  good  against  an  attach- 
ing creditor  of  the  transferrer,  when  the  attachment  is 


1Maimwets   on  Corporations,   sec  ».  Giflbrd,  47  Iowa,   575;  Fraaer  «. 

32S.  Charleston,  11  &  C.  486;  Matthevs  «. 

*  Atkinson  «.  Atkinson,  S  Allen,  1&  Bank,  1  Holmes,  396. 

5  Kortru-ht  v.  Bank,  20  Wend.  91;  *  McNeil  r.  Nat.  Bank,  46  N.  T. 
22  Wend.  348;  34  Am.  Dec.  317;  New  325;  7  Am.  Rep.  341;  Winter  r.  Bel- 
York  etc.  R.  R.  Co.  v.  Schuyler,  34  mont  Mining  Co.,  53  CaL  428;  Moodie 
N.  Y.  30;  McNeil  r.  Bank,  46  N.  Y.  *  Bank,  llfrula.  366, 
325;  7  Am.  Rep.  341;  Holbraok  v.  *  Mills r.  Townahend,  109  Mass.  115\ 
2mc  Co..  57  N.  Y.  661:  Weaver  ».  •  Supply  Ditch  Co.  v.  Elliott,  10 
Barren,  49  N.  Y.  286;  Leitch  r.  Wells,  CoL  32?;  3  Am.  St.  Rep.  586.  But 
48  N.  Y.  566;  Winter  r.  Belmont  Min-  see  Young  v.  Iron  Co,,  85  Tenn.  189; 
ing  Co.,  53  CaL  48;  First  Nat.  Bank  4Am.Sk  Rep.  75fc 
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made  after  such  transfer,  but  prior  to  any  transfer  having 
been  made  and  entered  upon  the  books  of  the  company.1 
On  the  other  hand,  in  Massachusetts,  Maine,  California, 
Connecticut,  Vermont,  Tennessee,  Illinois,  New  Hamp- 
shire, and  Pennsylvania  the  transferee  is  protected 
only  when  the  transfer  is  made  on  the  books  of  the 
corporation.2  A  conveyance  of  shares  in  a  corporation 
is  not  within  the  recording  acts,  and  a  record  does  not 
charge  with  constructive  notice.*  Stocks  are  articles  of 
commerce,  passing  from  hand  to  hand  like  commercial 
paper,  and  the  doctrine  of  constructive  notice  by  lis  pen- 
dens is  not  applicable  to  them.4  In  a  certificate  of  stock 
issued  to  A  "in  trust,"  these  words  impose  upon  any 
transferee  the  duty  of  ascertaining  A's  authority  to 
hypothecate  the  stock.5  On  the  sale  of  stock  the  ven- 
dor does  not  warrant  that  the  corporation  is  a  corpora- 
tion de  jure.9 

§  465.    Lien  of  Corporation  on  Shares. —  A  corporation 
has  no  lien  on  the  shares  of  its  members  for  assessments 

1  Broadway  Bank  v.  McElrath,  13  for  the  security  of  a  loan,  without 
N.  J.  Eq.  24;  Hunterdon  Co.  Bank  v.  stripping  himself  of  all  his  rights  of 
Nassau  Bank,  17  N.  J.  Eq.  496;  Mc-  ownership,  more  than  the  owner  of  any 
Neil  v.  Tenth  National  Bank,  46  N.  other  property?1'    And  see  Merchants' 
Y.    325;   7   Am.    Rep.    341;    N.    Y.  Bank  v.  Richards,  6  Mo.  App.  454. 
etc.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.        >  Fisher  v.  Essex  Bank,  5  Gray,  373; 
30;    Commercial  Bank  of  Buffalo  v.  1  American  Railway  Cases,  127;  Shaw 
Kortright,    22   Wend.   348;   34  Am.  v.  Spencer,  100  Mass.  382;  1  Am.  Rep. 
Dec.  317;  Bluin  v.  Hart,  30  La.  Ann.  115;    Williams   v.    Mechanics'    Bank 
714;  State  Bank  of  South  Carolina  v.  etc.,  5  Blatchf.  59;  Brown  v.  Adams, 
Cox,  11  Rich.  Eq.  344;  78  Am.  Dec.  5  Biss.  181;  People's  Bank  v.  Gridley, 
458.     In  Broadway  Bank  v.  McElrath,  9  Cent.  L.  J.  249;  Bank  of  Commerce's 
13 N.  J.  Eq.  28,  the  court  says:  "To  Appeal,  73  Pa.  St.  59;  Naglee  v.  Pa- 
require  a  transfer  of  the  stock  to  the  citic  Wharf  Co.,  20  Cal.  529;  Ship- 
lender  as  security  for  the  loan  against  man  v.  Mtn&  Ins.  Co.,  29  Conn.  245; 
the  right  of  attaching  or  execution  State  Ins.  Co.  v.  Sax,  2  Term.  Ch.  507; 
creditors  will   at   once    destroy  the  Sabin  v.  Bank  of  Woodstock,  21  Vt. 
value  of  the  security,  or  compel  the  353;  Pinkerton  v.  R.  R.  Co.,  42  N.  H. 
borrower  to  divest  himself  of  his  char-  424;   Skowhegan  Bank  v.  Cutler,  49 
acter  as  corporator,  to  forfeit  his  con-  Me.  315.     But  see  Cormick  v.  Rich- 
trol  of  the  business  of  the  corporation,  ards,  3  Lea,  1. 
of  his  right  to  dividends,  and  of  all  his        '  Spalding  v.  Paine,  81  Ky.  416. 
other  rights  as  a  stockholder  in  the        *  Leitch  v.  Wells,  48  N.  Y.  585. 
corporation.     Why  should  the  owner        *  Budd  v.  Monroe,  18  Hun,  316. 
of  stocks  be  deprived  of  the  privilege        6  Barter  v.  Eltzroth,  111  Ind.  159. 
of  mortgaging  or  pledging  his  stock 
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or  other  debts  due  it,  and  hence  has  not  a  right  to  refuse 
to  permit  a  transfer  of  shares  to  be  executed  upon  the 
stock-book  because  the  holder  is  indebted  to  the  com- 
pany.1    But  this  lien  may  be  given  to  the  corporation  by 
its  charter  or  articles  of  association/  or  by  its  by-laws,*  or 
by  the  usage  of  the  company  known  to  the  stockholders.4 
A  power  to  make  by-laws  to  regulate  the  management  of 
the  business  of  an  association  is  sufficient  to  justify  a  by- 
law creating  a  lien  on  the  stock.*    Where  the  charter  pro- 
vides that  transfers  of  stock  shall  be  made  only  according 
to  the  by-laws  of  the  corporation,  and  a  by-law  is  adopted 
prohibiting  any  transfer  by  a  stockholder  liable  for  any  in- 
debtedness to  the  company,  such  indebtedness  by  a  firm 
of  which  a  stockholder  is  a  member  is  a  lien  on  his  stock.* 
The  by-law  of  a  bank  forbidding  the  transfer  of  stock 
where  the  owner  is  indebted  to  the  bank  is  valid,  although 
inconsistent  with  the  general  law  of  the  state  governing 
the  transfer  of  property;  and  in  case  of  the  sale  under 
execution  of  shares  of  stock,  the  puchaser  cannot  recover 
the  shares  in  an  action  of  trover  against  the  bank,  till 
such  indebtedness  be  satisfied.7     Dividends  due  when  no- 
tice of  the  assignment  was  received  may  be  retained  as 
security  for  the  indebtednesss  of  the  assignor  to  the  com- 
pany.8    The  provision  in  the  charter  of  a  bank,  giving 
the  bank  a  specific  lien  upon  the  stock  of  a  share-holder 

n!H£^  "'  State, Bank'  2  ^  E*  326;   Arnold  *  Bank,  27  Barb.  424; 

v«!  -a*0^*!?1"*  4  NeK  **5  Leggett  v.  Bank,  24  N.  Y.  283. 

rw^Jil  *  Middlesex  Co,  Bank,  26  »  V'ansands  v.  Middlesex  etc.  Bank,  26 

r  pMq 4;  «Neale  v;  J**ney,  2  Cranch  Conn.  144;  Perpetual  Ins.  Co.  v.  Good- 

«on  A  liZ'ES'V*0'  Bank  *  Was"  feUow'  9  Mo-  149?  Mechanics' Bank  v. 
8  Pink  qJT\2*J;  ***&**  *.  Ins.  Co.,  Merchants'  Bank,  45  Mo.  513;  100 
chus^L^    n Am'  S»*  a**  ***"*-    Am-  Dec  388;  see  In  w  Dnnkeiion,  4 

59  N    Y^te.WfifM*nil^cturi11^  °°-        *  *<>*&*  *  *«*.  8  Ser«.  A  R.  73; 

1  J.  J.  u£b*x2^i      ?* *  ?!0WII»  *  Lockwood  *  Mechanics1  National 

ett,  ift^LW6  "Crock-  Bank,  9  R.  L  308. 

T.  B.  Mci  126!  fa^&iS-  Bank»  3  *  ^7^  ^  Ins.  Ca,  3  PittsU.  41. 

*  Brent  v/B^i^J^^A  '  Mechanics'    Bank    v.    Merchants' 

«.  Bank,  15  Ser^  i  tT^S96/. Grant  Bank»  **  Ma  513;  100  Am.  Dec  388. 

Security  Bank! "  jlflvT  1^?e"n*n  •  Sargent  t>.  Franklin  Ins.   Co.,   8 

•ui*  v.  Jefferson,  10  Bush,  Pick.  95;  19  Am.  Dec  307. 
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for  debts  due  to  the  bank,  does  not  by  implication  give  a 
lien  upon  dividends  accruing  after  the  death  of  the  share- 
holder.1 The  corporation  may  waive  its  lien,2  as,  for  ex- 
ample, by  permitting  the  transfer,8  or  by  representing  to 
the  transferee  that  the  shares  were  unencumbered.4 

Illustrations. — A  stockholder  of  a  corporation  died  insol- 
vent and  indebted  to  the  corporation,  and  subsequently  the 
directors,  by  resolution,  prohibited  the  transfer  of  stock  by  any 
debtor  of  the  company  until  the  debt  should  be  paid  or  secured. 
The  stockholder's  administratrix  afterward  sold  the  stock  to  a 
person  who  was  ignorant  of  the  indebtedness,  and  of  the  resolu- 
tion. Held,  that  the  corporation  had  no  right  to  refuse  to  trans- 
fer the  stock  to  the  purchaser:  Steamship  Dock  Co.  v.  Heron,  52 
Pa.  St.  280.  A  corporation  had,  by  its  charter,  a  lien  upon  the 
shares  of  stockholders  for  debts  due  from  them  to  the  corpora- 
tion. A,  a  stockholder,  caused  his  stock  to  be  transferred  on 
the  books  of  the  corporation,  which  was  the  only  manner  in 
which  an  assignment  could  be  made,  to  a  fictitious  name,which 
was  known  to  the  officers  of  the  corporation.  A  afterwards 
caused  the  stock  to  be  transferred  to  the  plaintiff,  by  a  person 
represented  by  him  to  be  the  holder,  as  security  for  a  debt  due 
the  plaintiff  from  A;  but  no  money  was  paid  on  the  transfer. 
Held,  that  the  lien  of  the  corporation  upon  the  stock,  for  a  debt 
due  from  A,  was  not  thereby  divested:  Stebbins  v.  Phoenix  Fire 
Ins.  Co.,  3  Paige,  350.  The  president  of  a  bank,  who  wa6  a 
surety  upon  the  note  of  an  insolvent  stockholder  to  a  third  per- 
son, took  an  assignment  of  his  stock  for  indemnity.  The  stock- 
holder was  also  indebted  to  the  bank.  Held,  that  in  the  absence 
of  fraud  or  concealment,  the  president  had  the  right  to  such 
security  as  between  himself  and  the  bank,  and  the  bank  had  no 
equitable  right  thereto:  Farmers'  etc.  Bank  of  Lineville  v.  Was- 
son,  48  Iowa,  336;  30  Am.  Rep.  398.  A  banking  association 
had  not,  before  it  obtained  its  charter,  a  lien  on  the  stock  of  its 
stockholders.  Held,  that  the  lien  given  by  the  charter  could 
not  overreach  a  prior  assignment  of  stock  so  as  to  preclude  its 
transfer:  Neale  v.  Janney,  2  Cranch  C.  C.  188.  A,  owning  shares 
in  a  bank,  transfers  them  to  B,  and  the  bank  issues  a  new  cer- 
tificate to  B,  the  terms  of  the  certificate  making  the  shares 
"transferable  after  the  holder  pays  all  his  liabilities  to  said 
bank."  Held,  a  waiver  of  the  lien  of  the  bank  upon  such  shares 
for  payments  due  from  A:   Hill  v.  Pine  River  Bank,  45  N.  H. 

1  Brent  v.  Bank,  10  Pet.  595.  »  Hill  v.  Bank,  45  N.  H.  300. 

*  Morawetz    on   Corporations,   sec.        *  Moore  v.  Bank,  52  Mo.  3j  7* 
336;  Nat.  Bank  v.  Bank,  105  U.  S.  217. 


§  466  CORPORATIONS.  774 

300.  A  bank,  empowered  to  make  "all  needful  rules  and  by- 
laws for  the  ....  mode  and  manner  of  transferring  its  stock," 
enacted  a  by-law  that  the  stock  should  be  assignable  only  on 
its  books,  and  no  transfer  should  be  made  by  any  stockholder 
indebted  to  it,  And  that  the  certificates  of  stock  should  contain 
notice  of  this  provision.  A  certificate  of  stock  was  issued  to  C, 
reciting  that  the  shares  were  "transferable  at  the  office,  in  per- 
son or  by  attorney."  C.  pledged  the  certificate  to  P.  as  collat- 
eral security,  by  an  assignment  indorsed  thereon,  appointing 
him  attorney  to  demand  and  obtain  a  transfer  on  the  books. 
The  bank  refused  P.'s  demand  for  a  transfer,  on  the  ground 
that  C.  owed  it  more  than  the  value  of  the  stock,  and  that  it 
had  a  lien  on  the  stock  therefor.  P.  had  no  actual  notice  of 
this  claim  at  the  time  of  the  assignment.  Held,  that  P.  was  en- 
titled to  the  transfer:  Bank  of  Holly  Springs  v.  Pinson,  58  Miss. 
421;  38  Am.  Rep.  330.  A  statute  gives  to  corporations  at  "all 
times"  a  lien  on  members'  stock  for  "all"  the  debts  due  from 
them  to  the  corporation.  Held,  that  the  lien  attaches  whether 
the  debt  accrued  before  or  after  a  member's  acquisition  of  stock: 
Schmidt  v.  Hennepin  County  Barrel  Co.,  35  Minn.  511.  A  cer- 
tificate of  bank  stock  declared  that  the  holder  "is  entitled  to 
—  shares  of  stock,  transferable  only  at  the  bank,  etc.,  on 
surrender  of  this  certificate."  Held,  not  to  waive  the  lien 
given  to  the  bank  by  its  charter,  providing  that  "all  debts  actu- 
ally due  to  the  company  by  a  stockholder  offering  to  transfer 
must  be  discharged  before  such  transfer  shall  be  made":  Reese 
v.  Bank,  14  Md.  271;  74  Am.  Dec.  536. 

§  466.  Remedies  against  Corporation  for  Refusing  to 
Allow  Transfer. — Where  the  corporation  wrongfully  re- 
fuses to  allow  the  transfer  on  its  books,  the  legal  holder  or 
the  assignee  may  resort  to  a  court  of  equity  and  obtain 
relief  compelling  the  company  to  make  the  transfer.1    It 

1  Morawetz  on  Corporations,  sees,  that  the  shares  are  "transferable  on 

837,405.  A  bill  in  equity  will  lie  to  com-  the  books,11  nevertheless  an  assignee 

pel  the  delivery  of  certificates  of  stock  may  sue  the  corporation,  when  formed, 

to  one  who  has  already  the  equitable  for  refusing   to  issue   certificates  of 

title  to  such  stock,  although  a  suit  at  stock,  although  the  assignment  was 

law  might  also  be  sustained  therefor:  not    made  on  the  books:   Baltimore 

Hill  v.  Rockingham  Bank,  44  N.  H.  etc    B.   B.  Co.   v.    Sewell,   35  Md. 

567.    A  stockholder  may  compel  the  238;  6  Am.  Bep.  402.     An  assignee  of 

company  to  transfer  his  stock  upon  its  stock  in  a  railroad  company,  on  which 

books.    Such  an  action  is  purely  one  an  installment  remains  unpaid  by  the 

of  equitable  cognizance,  and  the  de-  original  subscriber,  may,  upon  prop- 


laws  of  an  association,  formed  with  a    certificate:  Iron  B.  R.  Co.  r.  Frink,  41 
view  of  being  incorporated,  provide    Ohio  St  321;  52  Am.  Bep.  84. 
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has  also  been  held  that  mandamus  will  lie  to  compel  the 
officers  of  a  corporation  to  make  a  transfer  on  its  books,1 
and  it  is  likewise  held  that  the  assignee  may  treat  the 
refusal  to  transfer  as  a  conversion,  and  sue  the  company 
for  the  value  of  the  shares.2  Where  a  corporation  unrea- 
sonably refuses  to  transfer  shares  of  stock,  unless  under  a 
decree  of  court,  costs  will  be  decreed  against  it.3  A  cor- 
poration cannot  be  compelled  to  make  a  transfer  upon  its 
books  of  stock  which  has  been  issued  in  violation  of  the 
charter,  even  though  all  the  stockholders  may  have  con- 
sented to  the  issue.4  On  failure  to  transfer  stock  at  the 
request  of  a  pledgee,  a  bank  is  not  liable  for  subsequent 
depreciation  of  the  stock.5 

It  is  no  defense  to  an  action  of  this  kind  that  the  pres- 
ident was  sick  and  unable  to  sign  a  new  certificate,  the 
refusal  not  being  put  at  the  time  on  that  ground,  nor  that 
the  purchaser  did  not  leave  the  old  certificate  at  the  time 
he  made  the  transfer.6  The  holder  of  a  certificate  of  stock 
may  maintain  an  action  for  damages  against  one  who, 
having  assigned  the  certificate,  causes  the  corporation  to 
refuse  to  transfer  the  stock  on  its  books,  by  presenting  to 
the  corporation  an  affidavit  that  he  had  lost  the  certificate, 
and  procuring  a  new  certificate  to  be  issued  in  its  stead 

1  Green  Mount,  etc.  Tp.  Go.  v.  Bulla,  Swiggett,  12  IncL  194;  Pinkerton  v. 
45  Ind.  1;  Townsend  v.  Mclver,  2  R.  R.  Co.,  42  N.  H.  424;  Bank 
S.  G  25;  Campbell  v.  Morgan,  4  111.  v.  McNeil,  10  Bush,  64;  Comean 
App.  105;  Cooper  v.  Canal  Go.,  2  v.  Guild  etc.  Oil  Go.,  3  Daly,  218; 
Murph.  195;  People  v.  Crockett,  9  CaL  Baltimore  etc.  R.  R.  Go.  v.  Sew  ell,  35 
112.  Contra,  Baker  v.  Marshall,  15  McL  238;  German  Building  Ass'n  v, 
Minn.  177;  State  v.  Roinbauer,  46  Mo.  Sendmeyer,  50  Pa.  St.  67;  Morgan  v. 
155;  Wilkinson  v.  Bank,  3  R.  I.  22;  Bank,  8  Serg.  &  R.  73;  11  Am.  Dec. 
American  Asylum  v.  Phoenix  Bank,  4  575;  Sargent  t>.  Franklin  Ins.  Co.,  8 
Conn.  172;  State  v.  Guorrero,  12  Pick.  90;  19  Am.  Dec.  306;  Ramsey 
Nev.  105;  Stackpole  v.  Seymour,  127  t;.  R.  R.  Co.,  7  Abb.  Pr.,  N.  S.f  183; 
Mass.  104;  Ex  parte  Fireman's  Ins.  Carroll  v.  Mullanpby  Savings  Bank,  8 
Go.,  6  Hill,  243;  Kimball  v.  Union  Mo.  App.  249;  Bond  v.  Ins.  Go.,  99 
Water  Co.,  44  Gal.  173;  13  Am.  Rep.  Mass.  505;  97  Am.  Dec.  49. 

157.  *  Iasigi  v.  R  R.  Co.,  129  Mass.  46. 

2  Commercial  Bank  v.  Kortright,  20  *  People  v.  Sterling  Mfg.  Co.,  82  III. 
Wend.  90;  22  Wend.   348;  34  Am.     457. 

Dec.  318;  Scripture  v.  Company,  50  6  Dayton  Bank  v.  Merchants'  Bank, 

N.  H.  571;  Protection  Ins.  Co.  v.  Os-  37  Ohio  St.  208. 

good,  93  111.  69;  Merchants'  Nat.  Bank  *  Bond  v.  Mount  Hope  Iron  Co.,  99 

v.  Richards,  6  Mo.  App.  461;  Helm  v.  Mass.  505;  97  Am.  Dec.  49. 
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upon  executing  a  bond  "  to  save  said  company  harmless 
from  all  loss  or  damage  by  reason  of  said  second  issue  of 
stock,  and  from  any  liability  on  account  of  said  certificates, 
and  of  stock  described  in  said  affidavit." l 

Illustrations.  — By  the  terms  of  a  stock  certificate  it  was 
transferable  on  the  books  of  the  corporation  only  upon  its 
production.  B,  the  owner  of  6uch  certificate,  transferred  it  to 
A.  No  transfer  was  made  on  the  books.  After  Bvs  death,  his 
administrator  represented  that  the  certificate  was  lost,  and  the 
corporation  thereupon  issued  a  new  one  to  him,  made  a  transfer 
on  its  books,  and  paid  to  him  dividends.  Held,  that  notwith- 
standing A  could  compel  the  issue  of  a  certificate  to  himself^ 
but  that  the  dividends  were  properly  paid  to  B.'s  administrator, 
as  no  rule  required  the  production  of  a  certificate  upon  making 
a  demand  for  dividends:  Brisbane  v.  R.  R.  Co.,  94  N.  Y.  204. 
The  purchaser,  at  a  sheriff's  sale  on  execution  of  stock  in  a 
corporation  whose  charter  gave  it  a  pre-emption  right  to  its 
stock,  filed  a  bill  in  equity  against  the  corporation  to  compel  a 
transfer  of  the  purchased  stock,  without  first  demanding  such 
transfer.  Held,  no  reason  for  dismissing  the  bill:  Barrows  v. 
National  Rubber  Co.,  12  R.  I.  173.  C.'s  husband,  without 
consideration,  executed  in  blank  an  assignment  and  power  of 
attorney  indorsed  on  a  certificate  of  shares  of  stock  of  a  man- 
ufacturing corporation,  and  delivered  the  same  to  her.  He 
afterwards,  for  a  valuable  consideration,  executed  an  assignment 
of  the  stock  to  B.,  and  caused  a  transfer  to  be  made  to  B.  on 
the  corporation's  books,  B.,  who  was  an  officer  thereof,  knowing 
of  the  assignment  to  C.  By  the  terms  of  the  certificate,  the 
stock  was  only  transferable  upon  the  books  on  surrender  of 
the  certificate.  Held,  that,  it  being  the  corporation's  duty  to 
resist  any  transfer  without  such  surrender,  the  transfer  to  B. 
was  no  valid  excuse  for  the  corporation's  refusing  C.'s  demand 
for  a  transfer.  The  fact  that  the  assignment  to  C.  was  without 
consideration  was  immaterial.  Such  demand  need  not  be  made 
by  the  one  whose  name  was  inserted  as  attorney:  Cushman  v. 
Thayer  Mfg.  Jewelry  Co.,  76  N.  Y.  865;  32  Am.  Rep.  315. 

§  467.  Liability  of  Corporation  for  Making  or  Permit- 
ting Unauthorised  Transfers. — "The  officers  of  the  com- 
pany are  the  custodians  of  its  stock-books,  and  it  is  their 
duty  to  see  that  all  transfers  of  shares  are  properly  made, 
either  by  the  stockholders  themselves  or  persons  having 

1  Greenleaf  v.  Ludington,  15  Wis.  558;  82  Am.  Dec.  698. 
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authority  from  them.  If  upon  the  presentation  of  a  cer- 
tificate for  transfer  they  are  at  all  doubtful  of  the  identity 
of  the  party  offering  it  with  its  owner,  or  if  not  satisfied  of 
the  genuineness  of  a  power  of  attorney  produced,  they  can 
require  the  identity  of  the  party  in  the  one  case,  and  the 
genuineness  of  the  document  in  the  other,  to  be  satisfacto- 
rily established  before  allowing  the  transfer  to  be  made."1 
Therefore  if  the  shares  are  transferred  upon  the  stock- 
book  upon  a  forged  indorsement,  or  a  forged  power  of 
attorney,  the  real  owner  is  not  divested  of  his  right  as  a 
stockholder.2  go  a  transfer  of  stock  by  a  corporation 
upon  its  books  in  the  absence  of  the  original  certificate 
is  made  at  its  peril,  and  the  real  owner  of  the  stock,  evi- 
denced by  such  certificate,  loses  nothing  thereby.8  A  cor- 
poration permitting  stock  held  by  trustees  to  be  transferred 
without  authority  from  the  will  creating  the  trust,  or  from 
the  court  having  jurisdiction  thereof,  under  circumstances 
making  the  corporation  chargeable  with  knowledge,  will 
be  compelled  to  make  good  the  loss  to  the  trust  estate,  by 
the  conversion  to  their  own  use  by  the  trustees  of  the 
proceeds  of  the  stock  so  transferred.4  A  corporation  which 
has  issued  a  certificate  of  stock  to  a  person  as  trustee,  and 
has  notice  of  the  name  of  the  cestui,  but  on  the  trustee's 
wrongful  transfer  of  the  certificate  issues  a  new  one  with- 
out making  inquiry,  is  liable  to  the  rightful  owner  thereby 
injured,  without  proof  of  collusion  between  the  trustees 
and  itself.6  A  bank  whose  certificates  of  stock  entitle  the 
stockholder  upon  their  face  to  so  many  shares,  which  are 

1  Telegraph  Co.  v.   Davenport,   97  "Tel.  Co.  v.  Davenport,  97  U.  S. 

U.  S.  371.     A  corporation  must  pro-  369;  Machinists'  Nat.  Bank  v.  Field, 

tect  its  share-holders  from  unauthor-  126  Mass.  345;  Pollock  v.  Nat.  Bank, 

ized  transfers  of  their  stock  upon  its  7  N.  Y.  274;  57  Am.  Dec.  521;  Sewall 

books  bo  far  as  the  exercise  of  proper  v.  Boston  Water  Power  Co.,  4  Allen, 

diligence  and  care  will  enable  it  to  do  277;  81  Am.  Dec.  701. 

so;  and  mast  respond  to  them  in  dam-  *  Supply  Ditch  Co.  v.  Elliott,  10  Col. 

ages  for  any  injury  sustained  by  them  327;  3  Am.  St.  Rep.  586. 

from  its  failure  to  exercise  such  care  *  Stewart  v.  Firemen's  Ins.  Co.,  53 

and  diligence:   Caulkins  v.   Gaslight  Md.  564. 

Co.,  85  Tenn.  683;  4  Am.  St.  Rep.  6Loring  v.  Salisbury  Mills,  125  Mass. 

786.  138. 
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transferable  on  the  books  by  attorney  or  in  person,  when 
the  certificates  are  surrendered,  but  not  otherwise,  and 
which  allows  a  stockholder  to  transfer  his  stock  on  the 
books  of  the  bank  without  producing  and  surrendering 
his  certificates,  is  liable  to  a  bona  fide  tranferee  for  value 
of  the  same  stock,  who  produces  the  certificates  with  a 
properly  executed  power  of  attorney  to  transfer.  The 
fact  that  the  bank  has  received  no  notice  of  the  latter 
transfer  is  immaterial.1 

Illustrations. — Plaintiff  took  in  the  regular  course  of  busi- 
ness an  assignment  of  stock  in  the  defendant  insurance  com- 
pany as  security  for  a  loan,  presented  the  certificates  to  the 
company,  and  received  new  certificates  in  lieu  thereof.    The 
assignment  turned  out  to  be  a  forgery.     Held,  that  the  plaintiff, 
and  not  the  insurance  company,  must  sustain  the  I068:  Brown 
v.  Fire  Ins.  Co.,  42  Md.  384;  20  Am.  Rep.  90.     The  infant  plain- 
tiffs owned  stock  in  the  defendant  corporation  standing  in  the 
name  of  "P.,  guardian."    The  guardian  placed  the  certificate 
with  a  blank  indorsement  in  the  hands  of  D.,  his  counsel,  for 
purposes  connected  with  his  trust.     D.  procured  an  order  of  court 
permitting  a  sale  and  reinvestment,  and  then  hypothecated  the 
certificate  to  the  S.  bank  as  security  for  a  loan  for  his  per- 
sonal use.     H.,  who  was  president  of  the  bank,  and  also  of  the 
defendant,  with  another  purchased  the  stock  from  the  bank,  and 
had  it  transferred  by  the  defendant  to  the  purchasers.    Held, 
that  the  defendant  was  chargeable  with  knowledge  of  the  trust 
and  its  beneficiaries,  and  liable  to  respond  to  the  plaintiffs  for 
the  stock:   Webb  v.  GranitevUle  Mfg.  Co.,  11  S.  C.  396;  32  Am. 
Rep.  479.     Certificates  of  the  capital  stock  of  a  corporation  taken 
without  the  owner's  knowledge,  and  with  a  forged  power  of  at- 
torney delivered  for  sale  to  auctioneers,  were  6old  by  them  at 
auction,  and  delivered,  together  with  a  new  certificate  in  their 
own  name,  which  they  had  received  from  the  corporation,  to  the 
purchaser;  the  purchaser  presented  the  certificate  to  the  corpo- 
ration, which  thereupon  issued  to  him  a  new  certificate  in  his 
own  name.     Held,  in  a  suit  by  the  owner  against  the  corpora- 
tion and  purchaser,  that  the  owner  was  entitled  to  a  new  certifi- 
cate from  the  corporation,  and  to  the  dividends,  but  not  to  a 
decree  against  the  purchaser,  and  that  the  rights  between  the 
corporation  and  the  purchaser  must  be  settled  in  a  suit  between 
them:  Pratt  v.  Taunton  Copper  Company,  123  Mass.  110;  25  Am, 
Rep.  37.    The  signatures  to  powers  of  attorney  for  transfer  were 

i  Rank  v.  Lanier,  11  Wall.  369. 
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genuine,  but  at  the  time  of  the  transfer  were  thirteen  years  old. 
Meld,  that  the  corporation  was  put  on  inquiry,  and  was  bound 
first  to  ascertain  if  the  powers  had  been  revoked:  Pennsylvania 
R.  R.  Co.'s  Appeal,  86  Pa.  St.  80.  Certain  stock  stood  on  the 
books  of  a  corporation  in  the  names  of  two  persons,  "  executors  of 
A."  It  was  then  transferred  on  the  books  to  "  B,  guardian,"  and 
a  certificate  issued  in  B's  name.  B  was  the  guardian  of  the 
minor  children  of  A.  B  indorsed  the  certificate  and  intrusted  it 
to  C,  his  attorney.  C,  by  a  petition  in  B's  name,  procured  an 
order  from  a  circuit  judge  for  the  sale  of  the  stock  and  reinvest- 
ment of  the  money.  C  then  hypothecated  the  stock  to  a  bank 
for  money  for  his  own  use.  C  failed  to  redeem,  and  the  stock 
was  sold,  the  bank  purchasing,  and  afterwards  transferring  it  to 
its  president,  E,  also  president  of  the  corporation,  and  to  F.  In 
an  action  by  the  wards,  held,  that  the  books  of  the  corporation, 
the  certificate  of  stock,  and  order  of  the  judge  were  sufficient  to 
put  E  on  inquiry,  and  charge  him  with  a  knowledge  of  the  trust 
and  conversion;  that  his  knowledge  in  the  matter  was  the  knowl- 
edge of  the  corporation  of  which  he  was  president,  and  that  the 
corporation,  as  well  as  B,  the  guardian,  was  liable:  Webb  v. 
Graniteville  Mfg.  Co.,  11  S.  C.  396. 

§468.  Status  of  Shares  as  Property. — Shares  in  a 
corporation  are  not  real  property  even  where  the  corpo- 
ration owns  real  estate.1  They  are  not  an  "  interest  iu 
land"  within  the  statute  of  frauds,2  but  stock  in  an  in- 
corporated company  is  "property"  within  the  meaning 
of  the  Kentucky  code.8  They  are  not  subject  to  dower.4 
On  the  death  of  the  owner,  they  pass  to  the  executor,  and 
not  to  the  heir.*  They  are  generally  by  statute  declared 
to  be  personal  property.6  They  are  "goods,  wares,  and 
merchandise,"  within  the  statute  of  frauds.7  A  share  of 
the  capital  stock  gives  the  right  to  partake,  according 
to  the  amount  put  into  the  fund,  of  the  surplus  profits  of 
the  corporation,  and  ultimately,  on  the  dissolution  of  it, 

1  Edward*  v.  Hall,  6  De  Gex,  M.  &  6  Mohawk  etc.  B.  R.  Co.  v.  Clute,  4 
O.  74.  Paige,   384;  Kuhn  v.    McAllister,    1 

2  Bradley  v.  Holdsworth,  3  Mees.  &  Utah,    273;    Griffith    v.   Watson,    19 
W.  422.  Kan.    23;    Union  Bank   v.   State,   9 

»  Field  v.  Montmollin,  5  BuBh,  455.  Yerg.  490;  Bank  v.  Waltham,  10  Met. 

*  Johns  v.  Johns,  1  Ohio  St.  350.  334. 

6  Hutchins  t>.  Bank,  12  Met  426.  7  Fine  v.  Hornsby,  2  Mo.  App.  61. 
Contra,  Welles  v.  Cowles,  2  Conn.  567. 
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of  so  much  of  the  fond  thus  created  as  remains  unim- 
paired, and  is  not  liable  for  debts  of  the  corporation.1 

§  469.  What  are  Profits. — By  "profits"  is  meant  the 
excess  of  receipts  over  expenditures,  or  the  net  earnings.2 
Profits  for  the  year  mean  the  surplus  receipts,  after  pay- 
ing expenses  and  restoring  the  capital  to  the  position  it 
was  in  on  the  first  day  of  the  year.* 

§  470.  Dividends  and  Interest  can  only  be  Paid  out  of 
Profits. — Dividends  can  only  be  paid  out  of  profits,  and 
cannot  be  taken  out  of  the  capital,4  and  interest  on  shares 
must  be  paid  from  the  same  source.*  A  corporation  has 
no  power  to  contract  for  the  payment  of  interest  or  divi- 
dends on  its  capital  stock,  in  excess  of  the  earnings  of  the 
company.6  The  action  of  directors  in  declaring  a  divi- 
dend with  a  knowledge  that  there  are  no  profits  is  ille- 
gal.7 

§  471.    Distribution  of  Profits — Discretion  of  Directors. 

—  It  is  generally  in  the  discretion  of  the  directors  whether 
profits  shall  be  distributed  in  dividends,  or  shall  be  al- 

1  Burrall  v.  R.  R»  Co.,  75  N.  T.  less  the  expenses  of  operating  the  road 

211.  to  earn  such  receipts.    Interest   on 

3  In  Barry  v.  Merchants'  Exchange  debts  is  paid  out  of  what  thus  remains, 
Co.,  1  Sand.  Ch.  307,  the  court  say:  that  is,  out  of  the  net  earnings.  Many 
"  The  capital  stock  of  a  corporation  is  other  liabilities  are  paid  out  of  the  net 
like  that  of  a  copartnership  or  joint-  earnings.  When  all  liabilities  are 
stock  company,  the  amount  which  the  paid,  either  out  of  the  gross  receipts 
partners  or  associates  put  in  as  their  or  out  of  the  net  earnings,  the  re- 
stake  in  the  concern.  To  this  they  mainder  is  the  profits  of  the  share- 
add  upon  the  credit  of  the  company  holders  to  go  towards  dividends,  which 
from  the  means  and  resources  of  in  that  way  are  paid  out  of  the  net 
others,  to  such  extent  as  their  pru-  earnings":  Connolly  v.  Davidson,  15 
dence  or  the  confidence  of  such  other  Minn.  519;  Eysterr.  Centennial  Board, 
persons  will  permit     Such  additions  94  U.  S.  500. 

create  a  debt;  they  do  not  form  capital.  •  Hazeltine  t>.  R.  R.  Co.,  79  Me, 

And  if  successful  in  their  career,  the  411;  1  Am.  St.  Rep.  330. 

surplus  over  and  above  their  capital  4  Morawetz    on   Corporations,  sec 

and  debts    becomes    profits,  and   is  344. 

either  divided  among  the  partners  and  6  Rutland  R.  R.  Co,  v.  Thrall,  35  Vt. 

associates,  or  used  still  further  to  ex-  543. 

tend  their  operations."    In  St.  John  6  Pittsburg  etc  R,  R.  Cc  v.  Alls* 

v.  R.  R.  Co.,  10  Blatchf.  271,  22  Wall,  gheny  County,  63  Pa.  St.  126. 

136,  Blatchford,  J.,  said:  "Net  earn-  7  Slayden  v.  Coal  Co.,  25  Mo,  App. 

ings  are  properly  the  gross  receipts.  439. 
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lowed  to  accumulate  for  future  use.1  But  the  directors 
must  not  abuse  this  discretion.  They  cannot  willfully 
withhold  profits,  or  apply  them  to  purposes  not  authorized 
by  the  charter.2  Dividends  declared  by  the  directors  and 
received  by  the  stockholders  may  be  reclaimed  by  the 
directors,  if  illegally  declared  under  a  misapprehension  of 
the  right  to  declare  them;  and  if  there  be  an  assignment 
by  the  corporation  to  a  trustee,  such  right  to  reclaim 
dividends  improperly  declared  and  paid  passes  to  the 
assignee,  if  the  terms  of  the  assignment  are  sufficiently 
comprehensive  to  embrace  them.8  A  corporation  owning 
property  may  increase  either  income  or  capital  out  of 
money  in  its  hands,  according  to  the  discretion  of  its 
directors;  and  courts  will  not  go  behind  their  action,  and 
attempt  to  ascertain  how  they  came  by  the  funds  out  of 
which  they  declare  either  cash  or  stock  dividends.4 

§472.  Stock  Dividends. — The  corporation  may,  in- 
stead of  distributing  the  profits  in  the  form  of  dividends, 
issue  new  stock  and  distribute  it  among  the  stockholders.5 
There  is  nothing  in  the  law,  nor  public  policy,  prohibit- 
ing the  issue  of  scrip  dividends  to  represent  the  surplus 
earnings  of  a  corporation.6  A  stock  dividend  belongs 
to  the  holders  of  the  stock  at  the  time  of  the  declaration 
of  the  dividend,  without  regard  to  the  source  from  which, 
or  the  time  during  which,  the  funds  divided  were  acquired 

1  Morawetz   on    Corporations,   tee.  plus  profits,  and  against  a  division  of  . 

848;  King  v.  R.  R.  Co.,  29  N.  J.  L.  82.  capital  stock,  without  consent  from 

a  Beers  v.  Bridgeport  Co.,  42  Conn,  the  legislature,  make  the  action  of  the 

17;  Pratt  v.  Pratt,  33  Conn.  446;  Scott  Western  Union  Telegraph  Company, 

v.  Eagle  Fire  Ins.  Co.,  7  Paige,  203.  of  January,  1881,  in  declaring  and  dis- 

8  Lexington  etc.  Ins.  Co.  v.  Page,  tributing  a  stock  dividend,  ultra  vires 

17  B.  Mon.  412.  and  void;  and  the  court  will  so  ad- 

4  Minot  v.  Paine,  99  Mass.  101;  96  judge  at  the  instance  of  a  stockholder, 
Am.  Dec.  705.  who,  but  for  the  fact  that  the  public 

5  Morawetz  on  Corporations,  sec.  have  an  interest,  would  be  held  to 
349.  have  precluded  himself  of  the  right  to 

6  Williams  v.  Western  Union  Tel.  complain  by  acquiescence  in  the  action 
Co.,  61  How.  Pr.  216.  Its  charter,  of  the  company:  Williams  v.  Western 
and  the  statute  prohibition  against  Union  TeL  Co.,  48  N.  Y.  Sup.  Cfc, 
declaring  dividends  except  from  but-  349. 
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by  the  corporation.1  Whether  the  distribution  by  a  cor- 
poration of  its  earnings  among  its  stockholders  is  an 
apportionment  of  stock  or  a  division  of  profits  depends 
upon  the  substance  and  intent  of  the  action  of  the  corpo- 
ration, as  shown  by  its  votes.2  Cash  dividends,  however 
large,  are  to  be  regarded  as  income,  and  stock  dividends, 
however  made,  as  capital.  A  cash  dividend  is  an  income 
from  capital,  and  a  stock  dividend  is  an  accretion  to  cap- 
ital.8 

§  473.  Issuing  New  Stock — Increasing  the  Capital 
Stock. — Where  the  corporation  increases  its  capital  by 
issuing  and  selling  new  shares,  every  old  stockholder  has 
a  first  right  to  them  in  proportion  to  the  number  of  shares 
held  by  him.4 

§  474.  Payment  of  Dividends. — The  share-holder  has 
no  rights  to  profits  until  a  dividend  has  been  declared  or 
is  wrongfully  withheld.*  But  when  a  dividend  has  been 
declared,  each  stockholder  has  a  right  to  be  paid  his 
share,  which  he  may  recover  by  assumpsit  against  the 
corporation,6  or  equity  will  compel  payment.7  Mandamus 
is  not  a  proper  remedy.  Directors  who  have  failed  to 
declare  dividends  at  the  charter  time  cannot  declare  one 
extending  over  the  period  of  their  failure.*  Unpaid  divi- 
dends of  a  joint-stock  company  are  assets,  and  liable  for 
the  debts  of  the  company.9  Dividends  are  to  be  consid- 
ered as  divided  and  paid  over  to  the  stockholders  of  an 
insurance  company  when  the  stockholders  have  received 

1  Jermain  v.  R.  R.  Co.,  91  N.  Y.  ft  Morawetz  on  Corporations,  aoc. 351. 

483.  «King  v.  R.  R.  Co.,  29  N.  J.  L.  82; 

*  Rand  v.  HubbeU,  115  Mass.  461;  604;  Kane  v.  Bloodgood,  7  Johns.  Ch. 

15  Am.  Rep.  121.  90;  Jackson  v.  Plankroad  Co.,  31  N. 

8  Minot  v.  Paine,  99  Mass.  101;  96  J.  L.  277;  Westchester  R.  R.  Co.  v. 

Am.  Dec.  705.  Jackson,  77  Pa.  St.  321. 

4  Eidman    v.    Brown,   58    HL   444,  T  Beers  v.  Bridgeport  Spring  Co.,  42 

Contra  as  to  old  stock  which  has  come  Conn.  17;  Le  Roy  v.  Globe  Tnn  Co.,  2 

back  into  the  hands  of  the  corporation.  Edw.  Ch.  657. 

This  may  be  sold  on  the  market:  Page  *  Gordon  v.  R.  R.  Co.,  78  Vt.  501. 

v.  Smith,  48  Vt.  290.  9  Curry  v.  Woodward,  44  Ala.  30& 
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the  same  in  money,  or  in  credits  on  stock-notes  in  posses- 
sion of  the  company.1  A  stockholder  who  alleges  that  his 
right  to  participate  in  a  dividend  declared  by  the  corpo- 
ration has  been  wrongfully  denied  by  it  cannot  maintain 
an  action  in  the  first  instance  for  money  had  and  received 
against  another  stockholder  who  has  participated  in  such 
dividend.8  The  acceptance  by  a  stockholder  of  a  dividend 
upon  his  stock  can  be  no  ratification  of  the  illegal  conduct 
of  the  directors.8  The  sale  of  shares  gives  the  purchaser 
the  right  to  dividends  already  declared,  but  not  payable 
until  after  the  transfer  of  the  stock.4  Where  a  contract 
is  made  for  the  sale  of  stock,  on  which  a  dividend  has  been 
declared,  payable  upon  a  day  subsequent  to  the  agreed  time 
for  delivery  of  the  stock,  such  dividend  does  not  pass  to 
the  buyer.6  Unless  the  resolution  declaring  the  dividend 
otherwise  directs  the  officers,  they  must  pay  the  dividend 
to  the  persons  holding  stock  on  the  books  of  the  com- 
pany at  the  date  when  the  dividend  is  declared.6  Funds 
of  a  corporation  are  to  be  distributed  among  those  who 
are  its  stockholders  at  the  time  when  the  dividend  is  de- 
clared, no  matter  when  such  funds  accrued.7  Dividends 
are  personalty,  and  do  not  go  to  the  heir.8  Extraordi- 
nary dividends  belong  to  the  person  holding  a  life  inter- 
est in  the  stock,  upon  which  such  dividends  are  earned.9 
Increase  of  capital  of  corporation  should  be  kept  for  re- 
mainderman, and  an  increase  of  income  should  be  paid 
to  the  tenant  for  life.10  Where  the  property  of  a  corpora- 
tion consists  wholly  of  real  estate,  and  a  part  of  it  is  taken 
by  right  of  eminent  domain,  the  compensation  therefor, 
if  distributed  as  a  dividend  to  the  share-holders,  belongs 

1  Citizens'  etc.  Ins.  Go.  v.  Lott,  45  *  Jones  v.  Railroad  Co.,   17  How. 

Ala.  185.  Fr.  529;  27  Barb.  353. 

9  Peckham  v.  Van  Wagenen,  S3  N.  '  Goodwin  v.  Hardy,  57  Me.  143;  99 

Y.  40;  38  Am.  Rep.  392.  Am.  Dec.  758. 

9  Hilles  v.   Parrish,  14  N.   J.  Eq.  8  Welles  v.  Cowles,  4  Conn.  182;  10 

380.  Am.  Dec.  115. 

4  Burroughs  v.  R.  R.  Co.,  67  N.  '  Woodruff's  Estate,  1  Tuck.  58. 

C.  376;  12  Am.  Rep.  611.  "  Minot  v.  Paine,  99  Mass.  101;  96 

6  Spear  v.  Hart,  3  Robt  420.  Am.  Deo.  705. 
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to  the  capital,  and  not  to  the  income  of  a  trust  fund  in- 
vested in  the  shares.1  Where  a  corporation  makes  a 
dividend  of  the  proceeds  of  a  sale  of  part  of  its  original 
franchise  and  property,  it  will  be  regarded,  as  between  a 
life  tenant  and  a  remainderman  of  part  of  the  stock,  as 
capital,  and  not  as  income.2  When  a  corporation  de- 
clares a  dividend  on  its  stock  payable  in  money,  the 
stockholder  at  the  time,  whether  a  life  tenant  or  remain- 
derman, is  entitled  to  it,  irrespective  of  its  source,  amount, 
or  the  length  of  time  in  which  it  was  earned.*  If  a  fund 
held  in  trust  to  pay  the  income  to  one  until  his  death, 
and  then  convey  the  capital  to  another,  includes  shares  in 
the  stock  of  a  corporation,  shares  of  additional  stock  dis- 
tributed to  the  trustee  as  a  lawful  dividend  thereon  accrues 
as  capital,  although  they  represent  net  earnings  of  the 
corporation.4  A  stockholder  in  a  corporation  has  an  in- 
terest, in  proportion  to  the  amount  of  his  stock,  in  all  the 
corporate  property,  and  has  a  right  to  share  in  any  sur- 
plus of  profits  arising  from  its  use  and  employment  in  the 
business  of  the  company;  and  this  right  does  not  depend 
upon  the  time  when  he  becomes  a  stockholder,  but  attaches 
whenever  he  acquires  the  stock,  and  entitles  him  to  all  sub- 
sequent dividends.5  When  an  administrator  illegally  dis- 
poses of  stocks  at  private  sale,  and  the  same  are,  by  direction 
of  the  administrator,  transferred  on  the  books  of  the  com- 
pany, and  it  is  not  known  to  the  heir  who  is  the  holder 
thereof,  the  company  is  a  proper  party  defendant  to  a  bill 
filed  to  discover  the  owner  of  the  stock,  and  praying  a 
retransfer  of  the  same  and  an  account  of  the  dividends.6 
Dividends  on  stock  correspond  to  the  hire  of  property. 
The  purchaser  of  railroad  stock  from  an  administrator  at 
an  unauthorized  private  sale  is  liable  in  equity  to  the  dis- 

,«1?ea^t7'  EIdredge>  109  Mao.  258;        *  Minot  *  Paine,  99  Maaa.  101;  96 

12  Am.  Rep.  687.  Am.  Dec  705. 

^/J^tpnt  APP«*  W  Pa.  St.  434;        •Jones   v.  R>   R.   Co.,  57   K.   Y. 

•Richardaon  «.  Richardson,  75  Me.        « Southwestern  etc.  R.  R.  Co.   v. 
570;  46  Am.  Rep.  428.  Tbomaaoo,  40  G*.  406. 
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tributees  of  the  estate  to  which  the  stock  belonged  for  all 
damages  resulting  directly  from  the  conversion,  including, 
besides  the  value  of  the  shares,  the  consequent  loss  of 
dividends,  with  interest  thereon.  The  dividends  to  be 
treated  as  lost  are  all  those  innocently  paid  by  the  corpo- 
ration after  the  illegal  purchase  and  up  to  the  time  of  the 
decree,  whether  paid  to  the  purchaser  himself  or  to  those 
holding  under  him,  immediately  or  remotely,  by  regular 
transfer.1  Dividends  already  paid  to  the  stqckholders  can- 
not be  reached  by  creditors  of  the  corporation.2  A  corpo- 
ration which  has  issued  negotiable  certificates  for  an  extra 
dividend,  making  them  payable  at  a  time  fixed  therein,  or 
sooner  at  its  option,  and  elects  to  redeem  them  sooner, 
cannot  refuse  to  pay  a  stockholder  the  amount  of  a  lost 
certificate.  It  may  protect  itself  by  exacting  indemnity, 
as  in  case  of  lost  commercial  paper.3 

As  a  rule,  dividends  cannot  be  apportioned,  but  must  be 
paid  to  the  owner  of  the  share  at  the  time  the  dividen4 
is  declared.4  But  in  an  early  case  in  South  Carolina, 
where  a  person  entitled  for  life  to  dividends  on  bank 
stock,  payable  half-yearly,  died  just  before  a  semi-annual 
dividend  was  declared,  it  was  held  that  the  dividend 
should  be  apportioned,  and  a  part  paid  to  his  executor.5 

Illustrations. — L.  contracted,  previous  to  July  3d,  to  sell 
shares  of  stock  in  a  corporation  to  B.  at  B.'s  option,  to  be  ac- 
cepted by  July  16th.  On  the  last-named  day  the  shares  were 
transferred  to  B.  On  July  3d  a  dividend  on  the  stock  was  de- 
clared, payable  August  1st.  Held,  that  the  dividend  belonged 
to  L.:  Bright  v.  Lord,  51  Ind.  272;  19  Am.  Rep.  732.  The  di- 
rectors of  a  joint-stock  corporation  voted  "to  declare  a  dividend 
of  seventy  per  cent  upon  the  capital  stock,  the  amount  to  be 
placed  pro  rata  to  the  credit  of  each  stockholder,  and  made  pay- 
able without  interest  at  such  time  as  may  be  directed  by  the 
board."    The  dividend  was  based  upon  profits  actually  received. 

1  Nutting  v.  Thomaason,  57  Ga.  418.    March  v.  R.  R.  Co.,  43  N.  H.   620; 

2  Reid  v.  Eatonton  Mfg.  Co.,  40  Ga.    Brundage  v.  Brundage,  60  N.  Y.  551; 
98;  2  Am.  Rep.  662.  Hyatt  v.  Allen,  66  if.  Y.  563;  15  Am. 

*  Butler  v.  Glen  Cove  Starch  Co.,  18  Rep.  449. 

Hun,  47.  6  Ex  parte  Rutledge,  1   Harp.  Eq. 

4  Goodwin  v.  Hardy,  57  Me.   145;  65;  14  Am.  Dec.  696. 
VOL.L— M 
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Held,  that  the  corporation  thereby  became  indebted  to  each 
stockholder  for  the  amount  of  his  share  of  the  dividend,  pay- 
able within  a  reasonable  time,  and  that  on  the  refusal  of  the 
corporation,  the  stockholder  could  enforce  payment  by  the  aid 
of  a  court  of  equity:  Beers  v.  Bridgeport  Spring  Co.,  42  Conn. 
17.     A  testator  bequeathed  the  "income,  profit,  and  products" 
of  certain  stock  in  a  corporation  to  a  person  for  life,  remainder 
over.    Afterward  the  corporation  increased  its  capital  stock,  al- 
lowing each  stockholder  the  option  to  take  at  par  as  many  new 
shares  as  he  held  of  the  old.    The  trustees  under  the  will  sold 
part  of  their  "options"  to  take  the  new  shares,  and  with  the 
proceeds  bought  new  shares.    Held,  that  the  new  shares  were 
capital,  and  went  to  the  remainderman:   Moss's  Appeal,  83 
Pa.  St.  264;   24  Am.  Rep.  164.    On  the  sixth  of  March  A 
made  a  written  proposal  to  B  to  convey  to  him  all  his  right 
and  title  in  certain  shares  in  a  turnpike,  at  five  dollars  per 
share,  provided  B  gave  security  for  the  price  by  the  24th  of 
March.    After  this  A  received  a  dividend  on  the  shares,  and  B, 
not  knowing  that  the  dividend  had  been  received,  on  the  eigh- 
teenth of  March  gave  security  for  the  price,  and  took  a  convey- 
ance of  all  the  interest  A  then  had  in  the  shares.    Held,  that 
the  dividend  received  by  A  belonged  to  B,  and  that  B  could 
recover  it  in  an  action  for  money  had  and  received:   Harris 
v.  Stevens,  7  N.  H.  454.    The  directors  of  a  corporation  de- 
clared two  dividends,  the  one  payable  on  the  day  the  same 
was  declared  and  the  other  at  the  option  of  their  agent.    Held, 
that  although  no  day  was  definitely  named  for  the  payment  of 
the  second  dividend,  and  no  time  fixed  for  closing  or  opening 
books,  to  determine  who  otherwise  would  be  entitled,  stock- 
holders who  were  such  on  the  day  the  dividend  was  declared 
are  the  persons  who  should  receive  it:  Hill  v.  Newichawanick, 
Co.,  48  How.  Pr.  427.    A  assigned  to  B  a  stock  certificate  con- 
taining a  statement  that  stock  was  transferable  only  upon  the 
books  of  the  corporation.     B  failed  to  obtain  such  transfer.    A 
died.    Held,  that  the  corporation,  having  paid  dividends  to  A's 
administrator,  could  not  be  held  liable  to  B  for  their  amount, 
no  presentation  of  a  certificate  being  necessary  upon  a  demand 
for  dividends  by  the  owner  of  record  of  the  stock  or  his  personal 
representative:  Brisbane  v.  JR.  -R.  Co.,  25  Hun,  438.     A  railroad 
company,  having  declared  a  dividend  upon  its  stock,  deposited 
a  sufficient  sum  with  bankers  expressly  to  pay  such  dividend, 
but  before  the  whole  amount  so  deposited  was  paid  out,  with- 
drew the  remainder  and  subsequently  became  insolvent,  and  a 
receiver  was  appointed.  Held,  that  the  fund  so  deposited  should 
be  regarded  as  specially  appropriated  for  the  payment  of  the 
dividend,  and  that  the  stockholders  acquired  in  equity  a  lien 
upon  such  fund,  to  the  extent  of  the  amount  to  which  they  were 
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respectively  entitled,  and  that  the  lien  followed  the  fund  in  the 
hand 8  of  the  receiver:  Matter  of  Le  Blanc,  4  Abb.  N.  C.  221. 

§475.    Bight  to  Examine  Books — Other  Bights.— A 

stockholder  has  a  right  to  examine  the  books  of  the  cor- 
poration,1 and  the  court  will  compel  by  mandamus  the 
officers  of  the  corporation  to  accord  this  right  to  the  stock- 
holder,2 or  to  those  entitled  to  see  or  use  them.  And  this 
will  include  the  agent,  solicitor,  counsel,  or  expert  of  the 
party  asking  therefor,8  or  a  share-holder  who  is  also  the 
solicitor  of  opposing  litigants.4  It  has  been  held  that 
the  fact  that  a  stockholder  has  been  refused  permission 
to  examine  the  books  of  the  corporation  with  the  assist- 
ance of  an  expert,  his  bill  charging  no  fraud  or  miscon- 
duct on  the  part  of  the  directors,  but  merely  alleging  that 
the  reason  for  his  examination  is  to  discover  whether  he 
has  been  defrauded  by  the  directors  in  the  distribution 
of  the  assets,  presents  no  ground  of  equitable  jurisdic- 
tion; his  remedy  is  at  law  by  mandamus.6 

1  Field  on  Corporations,   sec.   168;  5  Stettauer  v.  New  York  etc  Con- 

Angel  and  Ames  on  Corporations,  sec.  stznetion  Co.,  42  N.  J.  Eq.  46.     In  a 

681,  682;  Field  v.  R.  R.  Co.,  18  Fed.  note  to  this  case  Mr.  Stewart  says: 

Rep.  471;  People  v.  Throop,  12  Wend.  "  An  inspection  will  not  be  allowed  to 

183;  Sinclair  v.  Gray,  9  Fla.  71.  gratify  mere  idle  curiosity:  People  v. 

'  People  v.  Throop,  12  Wend.  183;  Walker,  9   Mich.    328;    nor  because 

People  v.  Mott,  1  How.  Pr.  247;  Peo-  some  of  the  books  are  necessarily  kept 

pie  v.  Pacific  Mail  Steam.  Co.,  50  Barb,  in  another  state,  where  the  main  office 

280;  Sage  v.  R.  R.  Co.,  70  N.  Y.  220;  is,  in  violation  of  a  statute  of  Connec- 

State  v.  Goll,  32  N.  J.  L.  285;   St.  ticut:  Pratt  v.  Meridan  Co.,  35  Conn. 

Luke's  Church  v.  Slack,  7  Cush.  226;  36.     See  Sykes's  Case,  10  Bear.  162; 

Com.  v.  Phoenix  Iron  Co.,  105  Pa.  St.  Ervin  v.   R.   R.   Co.,  22  Uun,   566; 

111;  51  Am.  Rep.  184;  Cockburn  v.  Cain  v.  Pullen,  34  La.  Ann.  511;  nor 

Union  Bank,  13  La.  Ann.  289.  to  fish    out  a  defense:   Birmingham 

8  Hide  v.  Holmes,  2  Molloy,  372;  Co.  v.  White,  1  Q.  B.  282;  Imperial 
Blair  v.  Massey,  L.  R.  5  I.  R.  Eq.  Gas  Co.  v.  Clarke,  7  Bing.  95.  See 
623;  Joint-Stock  Discount  Co. 'a  Case,  Hoyt  v.  Am.  Ex.  Bank,  1  Duer,  652; 
36  L.  J.  Eq.  150;  Bonnardet  v.  Taylor,  Shoe  and  Leather  Ass'n  t>.  Bailey,  17 
1  Johns.  &  H.  383;  Attorney-General  Jones  &  S.  385;  nor  upon  an  allega- 
ta Whitwood,  40  L.  J.  Ch.  Div.  592;  tion  of  belief  that  the  company's  affairs 
Lindsay  v.  Gladstone,  L.  R.  9  Eq.  are  being  conducted  improperly,  and 
132;  Williams  v.  Prince  of  Wales  Ins.  the  officers  unduly  chosen,  and  alleg- 
Co.,  23  Beav.  358;  State  v,  Bienville  ing  mismanagement  in  some  particu- 
Co.,  28  La.  Ann.  204;  Ballin  v.  Ferst,  lars  not  affecting  petitioners,  nor  then 
55  Ga.  546.  in  dispute:  Rex  v.  Merchant  Tailors' 

*  Reg.  v.  Wilts  Co.,  29  L.  T.,  N.  S.,  Co.,  2  Barn.  &  Adol.  115;  nor  to  fur- 

922;  Kingsford  v,  R.  R.  Co.,  16  Com.  nish  materials  to  the  other  side  for  a 

B.,  N.  S.,  761.  new  trial:   Pratt  v.  Goswell,  9  Com. 


§  475  CORPORATIONS.  783 

Where  the  property  of  a  corporation  is  sold  on  execu- 
tion against  it,  a  stockholder  may  bay  it  for  his  individ- 
ual benefit,  and  he  will  not  be  bound  to  account  for  it  to 
the  other  stockholders,  although  it  was  bid  in  by  him  at  a 
price  much  below  its  value,  if  there  was  no  fraud  in  the 
sale.1  Where  one  of  the  owners  of  a  ferry,  in  his  lifetime, 
refused  to  take  the  value  of  his  interest  in  the  ferry  in  the 
stock  of  a  bridge  company  to  erect  a  bridge  in  the  same 
place,  as  authorized  by  the  act  of  incorporation  of  the 
bridge  company,  such  refusal  being  after  the  requisite 
amount  of  stock  had  been  subscribed,  and  the  bridge 
erected,  his  heirs  could  not,  after  his  death,  come  in  as 
stockholders,  but  were  concluded  by  the  refusal  of  their 
ancestor.3  One  claiming  to  be  a  share-holder  of  a  cor- 
poration, but  not  recognized  as  such  in  the  payment  of 
a  dividend,  cannot  maintain  an  action  against  a  recog- 

R.N.S.,  706;  nor  to  ascertain  whether  u.  R.  R  Co.,  53  How.  Pr.  45;  Com- 
petitioner would  better  accept,  with  miasioners  v.  Lemly,  85  N.  C.  341; 
the  other  share-holders,  what  was  of-  Walker  v.  Granite  Bank,  44  Barb.  39; 
fered  her  for  her  holding  in  an  old  nor  whether  certain  allegations  in  the 
company,  which  was  being  wound  up,  applicant's  affidavit  are  true;  nor 
rather  than  proceed  with  an  arbitra-  whether  he  has  documents  in  his  por- 
tion; Glamoraanshire  Banking  Co.,  session  relating  to  the  matters  in  issue: 
L.  R.  28  Ch.  Div.  620;  nor  to  estab-  Rayner  v.  Alnuaen,  15  Jur.  1060.  The 
lish  a  justification  in  an  action  against  court  may  control  the  manner  of  the 
the  petitioner  for  libel,  imputing  in-  examination:  Williams  v.  Prince  of 
solvency  to  the  company:  Metropoli-  Wales  Ins.  Co.,  23  Beav.  338.  An 
tan  Co.  v.  Hawkins,  4  Hurl.  &  N.  146.  appeal  was  held  to  lie  from  an  order 
See  Finlay  v.  Lindsay,  7  I.  R  C.  L.  1 ;  granting  a  party  leave  to  inspect  and 
Collins  v.  Yates,  27  L.  J.  Ex.  150;  examine  the  books  of  a  corporation, 
Opdyke  v.  Marble,  44  Barb.  64;  nor  the  appellant:  Thompson  v.  R.  R 
to  examine  all  the  books  of  the  com-  Co.,  9  Abb.  Pr.,  N.  S.,  212;  Lanca- 
pany  for  the  preceding  fifty  years,  shire  Co.  v.  Greatorex,  14  L.  T.,  N,  S., 
because  petitioner  alleges  that  he  is  290;  Cummer  v.  Kent,  38  Mich.  351; 
dissatisfied  with  the  management  of  Commissioners  ».  Lemly,  85  N.  C.  341. 
the  company  and  with  the  accounts,  See  Saxby  v.  Easterbrook,  L.  R.  7 
and  on  other  grounds:  Reg.  v.  Grand  Ex.  207;  Bustros  v.  White,  LR.1Q. 
Canal,  1  Irish  Law  Rep.  327;  nor  B.  D.  423;  Clyde  v.  Rogers,  24  Hun, 
where  the  petition  does  not  specify  145;  McCargo  v.  Crntcher,  27  Ala. 
the  particular  books  asked  for,  and  171;  Sage's  Case,  70  N.  Y.  221.  As 
the  object  of  the  petitioner  in  making  to  the  costs  of  an  inspection,  see  Hill 
the  application  to  the  officers,  ana  v.  Philp,  7  Ex.  232;  iHivey  v.  Pem- 
also  to  the  court:  Reg.  v.  London  and  berton,  11  Com.  B.,  N.  S.,  629;  Gard- 
St  Catherine's  Docks  Co.,  44  L.  J.  nerv.  Dangerfield,  5  Beav.  389." 
Q.  R  4.  See  Hunt  v.  Hewitt,  7  Ex.  1  Mickles  v.  Rochester  City  Bank, 
236;  Pepper  v.  Chambers,  7  Ex.  226;  11  Paige,  11& 

New  England  Iron  Co.  v.  N.  Y.  Loan        '  White  v.  Florence  Bridge  Co.,  4 

Co.,  55  How.  Pr.  351;  Central  R.  R.  Ala.  464. 


789  STOCKHOLDERS.  §  475 

nized  share-holder  for  a  part  of  the  dividend;  he  can  only 
enforce  recognition  by  an  action  against  the  corporation 
itself.1 

Illustrations.  — A  petition  alleged  that  the  petitioner  held  a 
large  amount  of  the  stock  of  a  corporation,  that  notwithstanding 
its  prosperous  business,  no  dividend  had  been  declared  for  nine 
years,  and  charged  malfeasance  of  the  president  and  two  of  the 
directors,  by  which  the  principal  part  of  the  company's  business 
had  been  diverted  for  their  personal  benefit,  and  its  funds  mis- 
appropriated. It  further  alleged  that  he  had,  at  a  stockholders' 
meeting,  and  at  other  times,  asked  for  information  touching  the 
corporation's  transactions,  which  request  had  invariably  been 
refused,  and  that  he  proposed  to  file  a  bill  in  equity  against  the 
corporation  and  its  officers,  for  which  purpose  it  was  necessary 
that  he  should  see  the  books  and  papers  in  order  to  state  the 
facts  correctly.  Held,  that  a  mandamus  would  issue  for  the  pro- 
duction of  such  books  and  papers  as  contained  information  upon 
the  subjects  specified  in  the  petition:  Commonwealth  v.  Phoenix 
Ins.  Co.,  105  Pa.  St.  Ill;  51  Am.  Rep.  184.  The  petition  averred 
that  a  public  notice  had  been  issued  to  attend  a  stockholders' 
meeting,  "to  vote  upon  the  reduction  of  the  capital  stock,  and 
upon  other  matters,"  and  that  the  directors  had  concealed  from 
him  the  true  condition  of  the  company's  affairs,  without  a 
knowledge  of  which  he  could  not  vote  understandingly.  Held, 
that  he  was  entitled  to  the  inspection:  State  v.  Bienville  Co.,  28 
La.  Ann.  204.  A  corporation  was  required  by  charter  (in  ad- 
dition to  general  provisions  of  the  statute  upon  the  subject)  to 
cause  a  book  to  be  kept  containing  the  names  and  residences 
of  all  stockholders,  the  number  of  shares  held  by  each  respect- 
ively, etc.,  such  book  to  be  at  all  reasonable  times  open  for 
inspection  of  creditors  and  stockholders.  The  corporation  kept 
no  book  precisely  answering  to  the  requirement  of  the  charter; 
it  kept,  however,  a  transfer-book,  a  register  of  certificates  of 
stock,  and  a  stock  ledger.  On  application  by  a  stockholder  for 
an  opportunity  to  inspect  the  book  prescribed  to  be  kept  by  the 
charter,  the  officers  of  the  corporation  offered  an  inspection  of 
the  transfer-book  and  register,  but  refused  to  permit  the  stock 
ledger  to  be  examined.  Held,  that  the  stockholder  was  entitled 
to  an  inspection  of  the  stock  ledger,  that  being,  of  all  the  books 
kept  by  the  company,  the  one  which  most  nearly  fulfilled  the 
requisites  of  the  charter  provision.  The  circumstance  that  it 
contained  more  facts  than  the  charter  required  to  be  stated 
formed  no  excuse  for  refusing  to  furnish  it,  so  long  as  the  com- 

1  Peckham  v.  Van  Wagenen,  45  N.  Y.  Sap.  Ct.  328. 
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pany  neglected  to  keep  such  a  book  as  was  required:  People  v. 
Pacific  Mail  Steamship  Co.,  3  Abb.  Pr.,  X.  S.,  364;  34  How.  Pr. 
193.  A  statute  requires  corporations,  under  a  penalty,  to  keep 
the  stock-book  and  ledger  open  every  day  except  Sunday  and 
the  Fourth  of  July,  for  the  inspection  of  stockholders  and  credi- 
tors. A  stockholder  applied  to  examine  the  books,  and  was  told 
that  they  were  locked  up  in  the  safe,  and  that  the  clerk  in 
charge,  who  alone  knew  the  combination,  was  not  in  town,  but 
would  return  in  a  day  or  two,  when  the  examination  could  be 
had.  Held,  no  refusal  to  exhibit  the  books  had  been  proved: 
Kelsey  v.  Pfaudler  Process  Fermentation  Co^  41  Hun,  20. 

§  476.  Stockholders9  Meetings — Notice  of  Time  and 
Place  Essential. — Every  stockholder  is  entitled  to  reason- 
able notice  of  the  time  and  place  of  holding  a  corpoation 
meeting.1  But  if  the  charter  or  by-laws  fix  the  time  and 
place,  no  additional  notice  is  necessary.2  If  no  method  of 
giving  notice  is  provided  by  the  charter  or  by-laws, 
personal  notice  must  be  given.8  If  the  charter  or  by- 
laws prescribe  the  manner  of  giving  notice,  that  mode 
must  be  followed.4  Where  the  charter  of  a  corporation 
declares  that  two  weeks'  published  notice  shall  be 
given  of  the  annual  meetings  for  the  election  of  man- 
agers, managers  elected  after  a  notice  of  two  days  only 
given  are  not  elected  according  to  law,  and  no  by-law  can 
render  nugatory  the  mandatory  provision  of  the  charter.* 
An  authority  given  in  a  charter  of  incorporation,  in  gen- 
eral terms,  to  certain  persons,  to  call  the  first  meeting  of 
the  corporators,  does  not  authorize  them  to  call  such 
meeting  at  a  place  without  the  state  whose  legislature 
granted  the  charter.6    The  statute  relative  to  the  observ- 

1  People  v.  Batchelor,  22  N.  Y.  134;  8  Stow  v.  Wyse,  9  Conn.  214;  18 
In  re  Long  Island  R.  R.  Co.,  19  Wend.  Am.  Dec  99;  Harding  v.  Vande- 
37;  32  Am.  Dec.  429;  Stow  v.  Wyse,  water,  40  Cal.  77;  People  v.  Batche- 
7  Conn.  214;  18  Am.  Dec.  99;  Shelby  lor,  22  N.  Y.  128;  State  v.  Ferguson, 
R.  R.  Co.  v.  R.  R.  Co.,  12  Bush,  31  N.  J.  L.  107;  People  Ins.  Co.  * 
62.  Westcott,    14  Gray,  440;  Wiggin  r. 

2  People  t>.  Batchelor,  22  N.  Y.  128;  Baptist  Chnrch,  8  Met.  301. 

San  Buenaventura  Mfg.  Co.  v.  Vas-        *  Shelby  etc.  R.  R.  Co.  v.R.  R.  Co., 

sault,  50  Cal.  534;  Warner  v.  Mower,  12  Bush,  62. 

11  Vt.  385;  Sampson  v.  Corporation,        6  United  States  v.  McKelden,  Mc- 

36  Me.  78;  Atlantic  Ins.  Co.  v.  San-  Ar.  &  Mackey,  162. 

ders,  36  N.  H.  252.  •  Miller  v.  Ewer,  27  Me.  509. 
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ance  of  Sunday  does  not  apply  to  the  proceedings  of  busi- 
ness meetings  of  societies  held  on  that  day.  The  holding 
of  business  meetings  of  a  benevolent  society,  or  transact- 
ing its  business  on  Sunday,  is  not  forbidden  as  illegal.1 

Illustrations.  —  The  charter  of  a  Texas  corporation  pur- 
ported to  authorize  it  to  transact  business  at  Paris,  France. 
Held,  that  the  corporation  could  not  hold  stockholders'  meetings 
outside  of  Texas,  and  that  directors  elected  at  a  meeting  held 
at  Paris  were  not  directors  even  de  facto,  and  that  their  acts  were 
a  nullity:  Franco-Texan  Land  Co.  v.  Laigle,  59  Tex.  339.  The 
notice  of  the  time  of  holding  an  election  of  directors  was  for 
twelve  o'clock,  m.  Held,  that  a  meeting  called  to  order,  under 
such  notice,  and  organized  about  fifteen  minutes  before  twelve 
o'clock  was  a  surprise  and  fraud  upon  many  of  the  stockhold- 
ers, and  as  against  such  of  them  as  did  not  participate  in  the 
meeting,  was  irregular  and  void.  Such  irregularity  could  not 
be  cured  by  a  reorganization  of  the  meeting  at  twelve  o'clock, 
where  such  meeting  was,  in  fact  and  in  legal  effect,  but  a  con- 
tinuation of  the  first  meeting:  People  v.  R.  R.  Co.,  55  Barb.  344; 
7  Abb.  Pr.,  N.  S.,  265;  38  How.  Pr.  228.  Notice  was  sent  by  mail 
to  a  director  of  a  corporation,  from  the  town  of  A,  on  the  twentieth 
of  the  month,  of  a  meeting  of  the  directors  to  be  held  there  on 
the  twenty-third.  Held,  sufficient,  as  it  appeared  that  a  person 
leaving  A  on  the  morning  of  one  day  could  go  to  B,  where  said 
notice  was  sent,  and  get  back  by  the  evening  of  the  next:  Covert 
v.  Rogers,  38  Mich.  363.  The  stockholders  of  a  corporation  were 
notified  that  the  annual  meeting  for  the  election  of  directors 
would  be  held  at  a  certain  hour  of  the  day  fixed  by  the  charter, 
and  the  corporation  was  restrained  from  holding  an  election  on 
that  day,  in  consequence  of  which  no  meeting  was  held  until 
several  hours  after  the  time  fixed  in  the  notice,  when  a  small 
number  of  stockholders,  without  the  knowledge  of  the  others, 
met,  organized,  and  adjourned  until  the  next  day,  at  which 
time  an  election  was  held  by  a  minority  of  the  stockholders, 
without  notice  to  others  who  were  in  the  vicinity  for  the  pur- 
poses of  the  meeting,  and  might  have  been  readily  notified. 
Held,  that  such  election  was  invalid,  whether  the  restraining 
order  did  or  did  not  bind  the  stockholders:  State  v.  Bonnell, 
35  Ohio  St.  10. 

§  477.      Who    may   Call    Meetings.  —  A    meeting    of 
stockholders  can  be  called  only  by  some  person  having 

1  People  v.  Young  Men's  etc  Soc.,  65  Barb.  357. 
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authority  to  do  so.1  But  the  want  of  authority  of  the 
person  calling  it  is  waived  by  the  stockholders  attend- 
ing it.2  The  call  for  the' original  meeting  of  corporators 
to  elect  directors  need  not  be  by  a  formal  order  of  those 
authorized  to  make  the  call;  it  is  sufficient  that  it  is 
made  by  their  direction.8  Where  the  charter  of  a  corpo- 
ration requires  annual  meetings  for  the  election  of  direc- 
tors, the  directors  cannot,  by  a  by-law,  so  change  the 
time  of  the  annual  election  as  to  continue  themselves  in 
office  more  than  a  year,  against  the  wishes  of  the  holders 
of  a  majority  of  the  stock.4  It  is  not  necessary  that  a 
demand  for  an  annual  election  of  trustees  of  a  corporation 
should  be  made  upon  the  board  of  trustees  when  in  ses- 
sion; a  demand  upon  each  individual  trustee  of  the  cor- 
poration is  sufficient.5  Where  the  by-laws  of  a  corporation 
provide  that  meetings  of  the  stockholders  shall  be  called 
by  the  trustees,  the  action  of  the  board  of  trustees  is  ne- 
cessary to  convene  a  legal  meeting;  the  president  of  the 
corporation  has  no  authority  to  call  such  a  meeting.6 

Illustrations. — Under  a  statute  providing  "that  a  general 
meeting  of  the  stockholders  may  be  called  at  any  time  by  the 
board  of  directors,  or  by  any  number  of  stockholders,  holding 
together  at  least  one  tenth  of  the  capital,"  field,  that  a  call  by 
the  secretary,  simply  on  authority  of  stockholders  holding  one 
tenth  of  the  capital,  was  invalid,  and  all  proceedings  thereunder 
illegal:  ReUly  v.  Oglebay,  25  W.Va.  36. 

§  478.    -General  and  Special  Meetings — Distinction. — 

It  is  not  necessary  to  notify  the  stockholders  of  the  nature 
of  the  business  to  be  brought  before  a  general  meeting.7 
But  as  to  a  special  meeting  it  is,  and  no  business  can  be 
transacted  at  such  a  meeting  except  as  to  the  matters 

1  Bethany  v.  Sperry,  10  Conn.  200;  *  Hardenburg  v.  Farmers'  and  Me- 

State  v.  Pettinelli,  10  Nev.  141;  Johns-  chanics'  Bank,  3  N.  J.  Eq.  68. 

ton  v.  Jones,  23  N.  J.  Eq.  216;  Evans  <  Eikinsv.  R.  R.  Co.,  36  N.  J.  Eq.  467. 

v.   Osgood,    18   Me.   213;    Stevens  v.  6  State  v.  Wright,  10  Nev.  167. 

Eden  Meeting  House,  12  Vt.  688.  6  State  w.  Pettineli,  10  Nev.  141. 

*  Judah   r.   Ins.   Co.,   4   Tn  1.    333;  T  Sampson  v.   Steam  Mill  Co.,   36 

Jones  v.  Turnpike  Co.,  7  Ind.  475.  Me.  78;  Warner  v.  Mower,  11  Vt.  380. 
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specified  in  such  notice.1  In  Vermont,  private  business 
corporations,  at  the  annual  meeting,  if  there  be  no  restric- 
tion in  the  charter  or  by-laws,  may  transact  any  business 
incident  to  the  corporate  interests.2  A  by-law  of  an  in- 
surance company,  which  provides  that  a  special  meeting 
shall  be  called  by  the  president,  or  in  his  absence,  by  the 
secretary,  on  application  made  to  them  in  writing,  by  ten 
members,  does  not  preclude  the  directors  from  calling 
special  meetings  without  such  application.8  Where  the 
by-laws  of  a  corporation  authorize  the  president  to  call 
special  meetings  of  the  directors,  upon  giving  notice  of 
the  time  and  place  thereof,  and  such  place  is  not  pre- 
scribed by  the  by-laws,  the  president  may  call  such  meet- 
ing at  a  place  other  than  the  principal  place  of  business 
of  the  corporation.4 

§  479.  Adjourned  Meetings.  —  A  meeting  properly 
called  to  transact  certain  business  may  be  adjourned  to 
another  day  to  finish  the  business,  and  no  other  notice  of 
the  adjourned  meeting  will  be  necessary.6 

§  480.  Who  have  Right  to  Vote. — Only  stockholders 
can  vote  at  meetings.6  A  vendor  of  shares  may  vote 
until  the  transfer  is  recorded  on  the  stock-books.7  A 
pledgor  or  mortgagor  may  vote;8  so  may  a  trustee  or  an 

1  People  Ins.  Co.   v.  Westcott,   14  Eq.  228;  In  re  Long  Island  B.  R.  Co., 

Gray,  440;  In  re  Bridport  Brewery  19  Wend.  37;  32  Am.  Dec.  429;  State 

Co.,L.R.  2 Ch.  191;  Atlantic DeLaine>  v.  Pettinelli,  10  Nev.  141;  People  v. 

Co.  v.  Mason,  5  R.  I.  463;  Smith  v.  Robinson,  64  Cal.  373. 
Erb,  4  Gill.  437.  8  Hoppin  t>.  Buffiim,  9  R.  I.  513; 

*  Warner  t>.  Mower,  11  Vt.  385.  11  Am.  Rep.  291;  McDaniels  v.  Mfg. 
•Citizens'  Ins.   Co.  v.  Sortwell,  8  Co.,  22  Vt  274;  In  re  Barker,  6  Wend. 

Allen,  217.  609;  Ex  parte  Willcocks,  7  Cow.  402; 

*  Corbett  v.  Woodward,  5  Saw.  403.     17  Am.  Dec.  525;  Scholfield  v.  Bank, 
•Warner  v.   Mower,    11    Vt.   385;    2  Cranch  C.  C.   115.     A  deposit  of 

Schoff  v.  Bloomfield,  8  Vt.  472;  Smith  corporate  stock,    made   by   a  stock- 

v.  Law,  21  N.  Y.  296.  holder  with    the    directors  or    their 

0  Morawetz    on    Corporations,   sec.  agent,  to  enable  the  stock  to  be  Toted 

360.  on  and  to  be  sold,  is  revocable  before 

'  McNeil  v.  Tenth  Nat.  Bank,  46  N.  sale:  Woodruff  v.  R.  R.  Co.,  30  Fed. 

Y.  332;  Johnston  v.  Jones,  23  N.  J.  Rep.  91. 


§  480                                    CORPORATIONS.  794 

administrator.1    The  owner  of  all  the  stock  of  a  corpora- 
tion is  not  thereby  the  owner  of  the  property.2    The  per- 

1  Wilson  v.  Central  Bridge  Co.,  9  R.  and  Ames  on  Corporations,  sec  191; 
I.  590;  In  re  Mohawk  R.  R.  Co.,  19  Pope  v.  Brandon,  2  Stew.  401;  Whit- 
Wend.  135;  In  re  North  Shore  Ferry  well  v.  Warner,  20  Vt.  444.  The 
Co.,  63  Barb.  556.  property  of    the  corporation    is    the 

3  Button  v.  Hoffman,  61  Wis.  20;  mere  instrument  whereby  the  stock  is 
50  Am.  Rep.  131.  The  court  say:  made  to  produce  the  profits,  which 
"  From  the  very  nature  of  a  pri-  are  the  dividends  to  be  declared  from 
vate  business  corporation,  or  indeed  time  to  time  by  corporate  authority 
of  any  corporation,  the  stockholders  for  the  benefit  of  the  stockholders, 
are  not  the  private  and  joint  owners  while  the  property  itself,  which  pro- 
of its  property.  The  corporation  is  duces  them,  continues  to  belong  to 
the  real  though  artificial  person  sub-  the  corporation:  Bradley  v.  Holds- 
stituted  for  the  natural  persons  who  worth,  3  Mees.  &  W.  422;  Waltham 
procured  its  creation  and  have  pecu-  Bank  v.  Waltham,  10  Met.  334;  Tip- 
niary  interests  in  it,  in  which  all  its  pets  v.  Walker,  4  Mass.  595.  The 
property  is  vested,  and  by  which  it  is  corporation  holds  its  property  only  for 
controlled,  managed,  and  disposed  of.  the  purposes  for  which  it  was  per- 
It  must  purchase,  hold,  grant,  sell,  mitted  to  acquire  it;  and  even  the 
and  convey  the  corporate  property,  corporation  cannot  divert  it  from  such 
and  do  business,  sue  and  be  sued,  use,  and  a  Bhare-holder  has  no  legal 
plead  and  be  impleaded,  for  corporate  right  to  it,  or  the  profits  arising  there- 
purposes,  by  its  corporate  name.  The  from,  until  a  lawful  division  is  made 
corporation  must  do  its  business  in  a  by  the  directors  or  other  proper  offi- 
oertain  way,  and  by  its  regularly  ap-  cers  of  the  corporation,  or  by  judicial 
pointed  officers  and  agents,  whose  acts  determination:  Angell  and  Ames  on 
are  those  of  the  corporation  only  as  Corporations,  sees.  160,  190,  557; 
they  are  within  the  powers  and  pur-  Hyatt  v.  Allen,  56  N.  Y.  553;  15  Am. 
poses  of  the  corporation.  In  an  ordi-  Rep.  449;  4  American  Corporation 
nary  copartnership,  the  members  of  it  Cases,  624.  A  conveyance  of  all  the 
act  as  natural  persons  and  as  agents  capital  stock  to  a  purchaser  gives  to 
for  each  other,  and  with  unlimited  lia-  such  purchaser  only  an  equitable  in- 
bility.  But  not  so  with  a  corporation;  terest  in  the  property  to  carry  on 
its  members,  as  natural  persons,  are  business  under  the  act  of  incorpora- 
merged  in  the  corporate  identity,  tion  and  in  the  corporate  name,  and 
Angell  and  Ames  on  Corporations,  sees,  the  corporation  is  etui  the  legal  owner 
40,  46,  100,  591,  595.  A  share  of  the  of  the  same:  Wilde  v.  Jenkins,  4  Paige, 
capital  stock  of  a  corporation  is  de-  481.  A  legal  distribution  of  the  prop- 
fined  to  be  a  right  to  partake,  accord-  erty  after  a  dissolution  of  the  corpora- 
ing  to  the  amount  subscribed,  of  the  tion,  and  settlement  of  its  affairs,  is 
surplus  profits  obtained  from  the  use  the  inception  of  any  title  of  a  stock- 
and  disposal  of  the  capital  stock  of  holder  to  it,  although  he  be  the  sole 
the  company,  to  those  purposes  for  stockholder.  Angell  and  Ames  on 
which  the  company  is  constituted:  Corporations,  sec  779  a.  These  gen- 
Angell  and  Ames  on  Corporations,  sec  eral  principles  sufficiently  establish 
557.  The  corporation  is  the  trustee  the  doctrine  that  the  owner  of  all  the 
for  the  management  of  the  property,  capital  stock  of  a  corporation  does  not 
and  the  stockholders  are  the  mere  therefore  own  its  property,  or  any  of 
cestui*  que  trust;  Gray  v.  Portland  it,  and  does  not  himself  become  the 
Bank,  3  Mass.  365;  Eidman  v.  Bow-  corporation,  as  a  natural  person,  to 
man,  58  111.  444;  11  Am.  Rep.  90;  4  own  its  property  and  do  its  business 
American  Corporation  Cases,  350.  in  his  own  name.  While  the  corno- 
The  right  of  alienation  or  assignment  ration  exists,  he  is  a  mere  stockholder 
of  the  property  is  in  the  corporation  of  it,  and  nothing  else.  The  conse- 
alone,  and  this  right  is  not  affected  by  quences  of  a  violation  of  these  prin- 
making  the  stockholders  individually  ciples  would  be  that  the  stockholders 
liable  for  the  corporate  debts:  Angell  would  be  the  private  and  joint  owners 
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son  in  whose  name  stock  stands  on  the  transfer-book 
is  entitled  to  vote  on  it.1  The  owner  of  hypothecated 
stock  may  vote  thereon.2    The  transfer-book  is  conclu- 

of  the  corporate  property,  and  they  Assessors,  3  Wall  584,  '  the  corpora- 
could  assume  the  powers  of  the  corpo-  tion  is  the  legal  owner  of  all  the  prop- 
ration,  and  supersede  its  functions  in  erty  of  the  bank,  both  real  and  per- 
its  use  and  disposition  for  their  own  sonal.'  In  Wilde  v.  Jenkins,  supra, 
benefit  without  personal  liability,  and  where  a  copartnership  bought  all  the 
thus  destroy  the  corporation,  termi-  property  and  effects,  together  with 
nate  the  business,  and  defraud  its  the  franchises  of  a  corporation,  and 
creditors.  The  stockholders  would  be  elected  themselves  trustees  of  the  cor- 
the  owners  of  the  property,  and  at  the  poration,  it  was  held  that  the  corpo- 
same  time  it  would  belong  to  the  cor-  ration  was  not  dissolved,  and  that  the 
poration.  One  stockholder  owning  the  legal  title  to  the  real  and  personal 
whole  capital  stock  could  of  course,  property  was  still  in  the  corporation 
do  what  several  stockholders  could  for  their  benefit.  In  Micklea  v.  R.  0. 
lawfully  do.  It  is  said  in  Utica  v.  Bank,  11  Paige,  118,  it  was  held  that 
Churchill,  33  N.  Y.  161,  'the  interest  although  a  corporation  was  deemed  to 
of  a  stockholder  is  of  a  collateral  na-  have  surrendered  its  charter  for  non- 
ture,  and  is  not  the  interest  of  an  user,  it  was  not  dissolved,  and  would 
owner ';  and  in  Hyatt  v.  Allen,  supra,  not  be  until  its  dissolution  was  judi- 
that  '  a  share-holder  in  a  corporation  cially  declared,  and  that  until  then  its 
has  no  legal  title  to  its  property  or  property  could  be  taken  and  sold  by 
profits  until  a  division  is  made.'  In  its  judgment  creditors.  In  Bennett 
Winona  etc.  R.  R.  Co.  v.  R.  R.  Co.,  v.  Am.  Art  Union,  5  Sand.  614,  it 
23  Minn.  359,  it  is  held  that  the  cor-  was  held  that  '  as  a  general  rule,  the 
poration  is  still  the  absolute  owner,  whole  title,  legal  and  equitable  [to  its 
and  vested  with  the  legal  title  of  the  property],  is  vested  in  the  corporation 
property,  and  the  real  party  in  inter-  itself, 'and  that  the  individual  members 
est,  although  another  party  has  be-  have  no  other  or  greater  interest  in  it 
come  the  owner  of  the  sole  beneficial  than  is  expressly  given  to  them  by  the 
interest  in  its  rights,  property,  and  charter,  and  the  prayer  of  the  corn- 
immunities.  In  Baldwin  v.  Canfield,  plainant  as  a  shareholder  in  the  Art 
26  Minn.  43,  it  was  held  that  the  sole  Union,  for  an  injunction  against  a 
owner  of  the  stock  did  not  own  the  certain  disposition  of  its  property,  was 
land  of  the  corporation  so  as  to  con-  denied,  because  he  had  no  interest  in 
vey  the  same.  In  Bartlett  v.  Brickett,  it.  See  also  Goodwin  v.  Hardy,  57 
14  Allen,  62,  an  action  of  replevin  was  Me.  143.  It  is  true  that  none  of  the 
brought  by  A,  B,  and  C,  as  the  'Trus-  above  cases  are  precisely  parallel  with 
tees  of  the  Ministerial  Fund  in  the  the  present  case  in  facts,  but  they  are 
North  Parish  in  Haverhill,' which  was  sufficiently  analogous  to  bo  authority 
the  corporate  name.  In  portions  of  upon  the  principle  that  the  plaintiff, 
the  writ,  the  plaintiffs  were  referred  as  the  sole  stockholder  of  the  corpora- 
te as  *  the  said  trustees '  and  '  the  tion,  is  not  the  legal  owner  of  its  prop- 
said  plaintiffs.'  In  the  bond,  'A,  B,  erty.  He  may  have  an  equitable  in- 
and  C,  trustees  as  aforesaid,'  became  terest  in  it,  but  in  this  action  ho  must 
bound,  and  the  officer  in  his  return  show  a  legal  title  to  the  property  in 
certified  that  he  had  taken  a  bond  himself,  in  order  to  recover,  and  he 
*  from  the  within-named  A,  B,  and  has  shown  that  such  title  is  in  another 
C,'  and  the  property  was  receipted  by  person." 

'A,    B,   and   C,   plaintiffs.'     It  was  l  Ex  parte  Willcocks,  7  Cow.  403;  17 

held  that  the  action  was  not  by  the  Am.  Dec.  525;  Hoppin  v.  Buffum,  9 

corporation,  as  it  should  have  been,  R.  I.  513;  11  Am.  Kep.  291. 

and  judgment  was  rendered  for  the  *  Ex  parte  Willcocks,  7  Cow.  403; 

defendant.    It  is  said  in  Van  Allen  v.  17  Am.  Dec.  525. 
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sive  on  the  right  of  a  person  to  vote.1    The  fact  that  a 
pledgee  of  corporate  stock  has,  without  authority  from 
the  pledgor,  caused  it  to  be  registered  on  the  company's 
books,  in  his  name  as  trustee,  does  not  authorize  him 
to  vote  thereon.8    Any  transfer  of  stock  sufficient  to  pass 
the  property  is  sufficient  to  entitle  the  transferee  to  vote 
in  the  election  of  directors,  unless  some  specific  mode  of 
transfer  is  made  necessaay  by  statute  or  the  by-laws  of 
the  company.*     A  surviving  partner  has  the  right,  the 
partnership  business  remaining  unsettled,  to  vote  upon 
corporation  stock  standing  in  the  name  of  the  firm,  or 
which,  although  standing  in  the  name  of  the  deceased 
partner,  is  shown   actually  to  be   firm   property.4    One 
to  whom  stock  has  been  issued  as  trustee  without  the 
knowledge  or  consent  of  the  owner  is  not  a  "bona  fide 
stockholder/'  within  the  California  code,  as  to  qualifi- 
cation to  vote,  etc.*    A  charter  declaring  that  "each  per- 
son being  present  at  an  election "  shall  be  entitled  to 
vote,  means  an  actual  and  not  a  constructive  presence.6 
Where  a  holder  of  stock  in  a  corporation  really  holds  it 
in  trust  for  another,  but  such  trust  does  not  appear  on 
the  books,  and  is  not  disclosed  by  the  trustee,  votes  of 
the  trustee  on  such  stock,  at  a  corporation  meeting,  are 
valid,  at  least  where  it  does  not  appear  that  such  votes 
were  not  in  accordance  with  the  wishes  of  his  cestui,  or 
that  the  latter  was  not  content  that  the  stock  should  stand 
in  the  name  of  the  person  voting,  without  any  trust  being 
disclosed.7    The  right  to  vote  at  meetings  of  the  stock- 
holders of  a  corporation,  on  shares  in  its  capital  stock 
held  in  trust  for  the  benefit  of  the  corporation,  is  sus- 

1  In  re  Long  Island  R.  R.  Co.,  19  *  Allen  v.  Hill,  16  CaL  113. 

Wend.  37;  32  Am.  Dec.  429;  State  v.  6  Stewart  v.  Mahoney  Mining  Co., 

Harris,   3    Ark.   570;    36  Am.    Dec.  64  Cal.  149. 

460.  6  Brown  v.  Commonwealth,  3  Grant 

1  McHenry   v.    Jewett,    26    Hon,  Cas.  209. 

453.  7  Wilson  v.  Proprietors  of  Central 

*  People  v.  Devin,  17  HL  84.  Bridge,  6  R.  L  590. 
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pended  while  they  are  so  held.1  Stock  owned  by  the  cor- 
poration cannot  be  voted,  although  held  by  a  trustee.2 
The  owner  of  stock  need  not  have  a  certificate  thereof,  in 
order  to  entitle  him  to  vote  at  an  election  for  directors  of 
the  corporation.8  A  stockholder  cannot  be  required  by 
the  corporation  to  make  oath,  in  order  to  determine  his 
qualifications  as  a  voter.4  When  stock  in  a  corporation 
is  owned  by  two  persons  jointly,  and  they  disagree  as  to 
the  vote  to  be  cast  upon  the  shares,  at  an  election  for 
trustees,  the  vote  upon  such  stock  may  be  rejected.5 
When  the  qualifications  of  persons  who  may  vote  for 
directors  of  a  corporation  are  definitely  prescribed  by 
statute,  the  corporation  cannot  extend  or  limit  the  right 
to  vote.  A  resolution  of  the  board,  declaring  that  a  cer- 
tain person  is  recognized  as  the  one  entitled  to  vote  on 
certain  stock,  is  inoperative,  if  his  right  cannot  be  estab- 
lished under  the  statute.6  The  requirement  in  an  act  to 
prevent  fraudulent  elections  by  incorporated  companies, 
which  directs  that  a  list  of  the  stockholders  entitled  to 
vote,  with  the  shares  held  by  each,  shall  be  made  out  ten 
days  prior  to  the  election,  is  directory  only,  and  non- 
compliance with  it  does  not  of  itself  make  void  the  elec- 
tion.7 Where  a  statute  expressly  declares  who  shall  be 
entitled  to  vote  for  directors  of  a  corporation,  the  corpo- 
ration has  no  authority  to  extend  or  limit  the  right  as 
regulated  by  the  statute.8  The  president  has  no  author- 
ity, unless  the  charter  or  by-laws  give  it,  to  pass  upon 
the  right  to  vote.  And  one  who,  without  appealing  to 
the  meeting,  refrains  from  voting  because  the  president 
denies  him  the  right,  cannot  complain.9 

1  American  R.  R.  Frog  Co.  v.  Haven,        5  Matter  of  Pioneer  Paper  Co.,  36 

101  Mass.  398.  How.  Pr.  111. 

"Brewster  v.  Hartley,  37  Cal.  15;        6Brew8ter  v.  Hartley,  37  Cal.  15, 

99  Am.  Dec.  237.  24;  99  Am.  Dec.  237. 

8  Beckett    v.    Houston,     32     IncL        7  Downing  v.  Potts,  23  N.  J.  L.  66. 
393.  *  Brewster  v.  Hartley,  37  CaL  15; 

4  People   v.  Tibbets,   4  Cow.   358;  99  Am.  Dec.  237. 
People  v.  Kip,  4  Cow.  382,  note.  •  State  v.  Chute,  34  Minn.  135. 
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Voting  must  be  personal,  and  not  by  proxy,  unless  per- 
mitted by  the  charter  or  statute.1  At  common  law  each 
share-holder  has  only  one  vote,  no  matter  how  many 
shares  he  holds;2  but  this  is  generally  fixed  by  charter  or 
statute.3  It  has  been  held  that  where  the  charter  gives  no 
such  authority,  a  by-law  giving  members  a  right  to  vote 
by  proxy  is  invalid.4  But  in  other  jurisdictions  such  a 
by-law  has  been  considered  valid.5  A  proxy  given  by  a 
member  of  a  corporation  for  voting  in  the  ordinary  con- 
cerns of  the  corporation  is  no  authority  to  vote  for  a 
fundamental  change  in  or  surrender  of  the  charter  of 
the  corporation.6  Where  by  statute  a  stockholder,  "being 
a  citizen/'  is  authorized  to  vote  by  proxy,  such  privilege 
cannot  be  claimed  by  an  alien  stockholder.7  Inspectors 
of  a  corporate  election  have  no  right  to  reject  a  vote 
offered  by  proxy,  upon  the  ground  that  the  written  proxy 
is  not  acknowledged  or  proved  by  a  subscribing  witness. 
If  the  proxy  is  regular  in  its  form,  and  apparently  the 
act  of  the  stockholder,  the  inspectors  should  receive  it.8 

Illustrations. — Some  of  the  stockholders  of  a  manufacturing 
company  transferred  four  hundred  shares  to  C,  to  be  held  by  h\m 
11  for  the  benefit  of  the  corporation  " ;  and  at  an  election  of  officers 
C.  voted  on  these  four  hundred  shares,  whereupon  the  election 
was  claimed  by  the  persons  having  the  highest  number  of  votes. 
Held,  that  a  mandamus  would  issue  to  compel  the  surrender  of 
the  offices  to  the  persons  having  the  highest  number  of  votes, 
after  excluding  the  four  hundred:  American  R.  R.  Frog  Co.  v. 
Haven,  101  Mass.  398;  3  Am.  Rep.  377.  In  an  election  of  offi- 
cers one  stockholder  claimed  to  represent  another  as  proxy,  and 

1  Philips  v.  Wickham,  1  Paige,  590;  tion  that  the  statutes  thereof  do  not 

People  v.  Twaddell,  IS  Hun,  427;  Tay-  provide  for  voting  by  proxy:  Wood- 

lor  v.  Griswold,  14  N.  J.  L.  222;  27  ruff  t>.  R.  R.  Co.,  30  Fed.  Rep.  91. 

Am.  Doc.  33;  Craig  v.  First  Presby-  « Taylor  v.  Griswold,  14  N.  J.  L. 

terian  Church,  88  Pa.  St.  42;  32  Am.  222,  237;  27  Am.  Dec.  33. 

Rep.  417;  State  v.  Tudor,  5  Day,  329;  *  See  the  statutes  allowing  voting  by 

5  Am.  Dec.  162;  Brown  v.  Com.,  3  proxy  cited  in  27  Am.  Dec.  62. 

Grant  Caa.  209;  Com.  v.  Bringhurst,  *  Taylor  v.  Griswold,  14  N.  J.  L. 

103  Pa.  St.  134;  49  Am.  Rep.  119.    An  222;  27  Am.  Dec.  33. 

injunction  will  not  be  granted  in  one  6  People  v.  Crossley,  69  HL  195. 

state  to  restrain  officers  of  a  corpora-  6  Smith   v.  Smith,  3    Desaus.    Eq. 
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showed  a  power  of  attorney.  He  also  had  a  letter  of  instruc- 
tions, of  which  he  informed  the  inspectors,  but  they,  without 
asking  to  see  it,  rejected  the  proxy,  on  the  ground  that  the  omis- 
sion of  the  date  in  the  power  of  attorney  excited  their  suspi- 
cions. Held,  that  the  proxy  should  have  been  received:  In  re 
St.  Lawrence  Steamboat  Co.%  44  N.  J.  L.  529. 

§  481.  Election  of  Officers. — Where  the  members  of  a 
corporation  are  directed  to  be  annually  elected,  the  words 
are  only  directory,  and  do  not  take  away  the  power  inci- 
dent to  the  corporation  to  elect  afterwards,  when  the 
annual  day  has  by  some  means,  free  from  design  or  fraud, 
been  passed  by.1  If  the  statute  requires  an  annual  elec- 
tion, the  directors  cannot,  especially  against  the  will  of 
the  stockholders,  alter  the  time  of  the  election  so  as  mate- 
rially to  prolong  their  own  term,  as,  for  example,  for  fif- 
teen months.3  An  election  for  directors  of  a  corporation 
is  not  rendered  invalid  by  the  fact  that  the  inspectors  keep 
the  polls  open  somewhat  longer  than  the  hour  named  in 
the  notice;  if  done  in  the  exercise  of  a  reasonable  discre- 
tion, and  for  the  purpose  of  enabling  stockholders  present 
and  offering  to  vote  to  do  so.*  At  a  meeting  of  stock- 
holders called  to  elect  directors  under  section  3246  of  the 
Ohio  Revised  Statutes,  the  right  to  choose  the  inspectors 
of  election  is  vested  in  the  stockholders,  and  not  in  the 
directors.4  An  election  of  directors  of  an  incorporated 
company  in  New  York  will  not  be  set  aside  on  the  ground 
that  the  inspectors  were  not  sworn  in  the  form  prescribed 
by  the  statute.5  Inspectors  of  an  election  of  directors 
may,  in  their  discretion,  keep  open  the  polls  beyond  the 
hour  limited  by  the  board  from  which  they  derive  their 
authority.6  Where  no  time  is  limited  within  which  the 
poll  of  an  election  must  be  held,  it  may  be  adjourned  from 

1  State  v.  Young,  51  111.  149.  *  State  v.  Merchant,  37  Ohio  St  251. 

*  Curtifl  v.  McCullough,  3  Nev.  202.  *  In  re  Chenango  Mutual  Ins.  Co., 

'  People  v.  R,  R.  Co.,  55  Barb.  344;  19  Wend.  635. 

7  Abb.  Pr.,  N.  S.,  265;  38  How.  Pr.  e  Inre  Mohawk R.  R.  Co.,  19  Wend. 

228.  135. 
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day  to  day  in  the  discretion  of  the  inspectors.1  Where  a 
statute  authorizes  the  choice  of  officers  for  a  particular  pur- 
pose, but  prescribes  no  particular  mode  of  making  the 
choice,  if  all  persons  entitled  to  vote  have  an  opportunity, 
and  the  officers  chosen  are  the  choice  of  a  majority  of  the 
persons  voting,  the  election  is  valid.2  Where  the  act  of 
incorporation  does  not  require  a  majority  of  votes  of  all 
the  corporators  to  elect  a  board  of  directors,  a  majority 
actually  voting  is  sufficient  to  elect.8  An  election  of 
directors  of  a  corporation  by  those  holding  less  than  one 
half  of  the  shares,  brought  about  by  the  exclusion  from 
voting  of  other  share-holders  by  an  injunction  issued  by 
a  competent  court,  is  legal.4  Where  the  by-laws  provide 
that  the  capital  stock  shall  be  divided  into  400  shares,  and 
that  "no  business  shall  be  transacted  at  any  meeting 
unless  a  majority  of  the  stock  is  represented,'9  it  will  take 
201  shares  to  constitute  a  quorum  for  the  transaction  of 
business,  although  but  243  shares  of  the  stock  were  ever 
subscribed  for.5  A  court  of  equity  has  no  authority  to 
determine  the  validity  of  the  election  of  the  officers  of  a 
private  corporation,  and  pronounce  judgment  of  a  motion, 
but  when  the  question  of  the  validity  of  such  an  election 
necessarily  arises  in  the  determination  of  a  suit  properly 
cognizable  by  a  court  of  equity,  such  court  will  determine 
it  as  it  would  any  other  question  of  law  or  fact  necessary 
to  be  decided  to  settle  the  rights  of  the  parties.6  It  is  no 
objection  to  an  election  that  illegal  votes  were  received, 

1  In  re  Chenango  Mntaal  Ins.  Co.,  mine  the  validity  of  an  election  of  the 

19  Wend.  635.  directors  of  a  private  corporation,  and 

3  Philips  v.  Wickham,  1  Paige,  590.  whether  certain  persons  claiming  to  be 

3  Columbia  etc.  Co.  v.  Meier,  39  Mo.  and  acting  as  directors  are  such.  The 
53;  State  t>.  Wilmington,  3  Harr.  courts  of  law  exercise  jurisdiction  by 
294.  writ  of  quo  warranto,  and  if  there  is 

4  Brown  v.  Pacific  etc.  Co. ,  5  Blatchf .  any  doubt  as  to  the  application  of  these 
525.  remedies  in  New  Jersey  to  corpora- 

6  Ellsworth    Woolen    Mfg.    Co.    v,  tions    merely  civil,   the  difficulty  is 

Faunce,  79  Me.  440.  obviated  and  supplied  by  the  summary 

6  Mechanics'  Bank  v.  Burnet  Mfg.  and   efficient   proceeding    under  the 

Co.,  32  N.  J.  Ej.  236.     A  court  of  statute  passed  for  this  very  purpose: 

chancery  has  no  jurisdiction  to  deter-  Owen  v.  Whitaker,  20  N.  J.  Eg..  122. 
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unless  such  votes  were  sufficient  in  number  to  change  the 
majority;  the  mere  fact  that  illegal  votes  were  cast  will  not 
avoid  an  election.1  Where  votes  rejected  by  inspectors  at 
an  election  of  directors,  and  which,  if  received,  would  have 
elected  a  certain  ticket,  are  adjudged  to  have  been  errone- 
ously rejected,  the  only  remedy  is  to  set  aside  the  election.1 
Where  the  charter  provides  that  "there  shall  be  three 
directors,  out  of  whom  a  president  shall  be  chosen,"  the 
president  may  be  elected  with  the  other  directors,  without 
being  previously  elected  a  director  himself.8  Directors 
who  are  in  office  cannot  dispute  the  right  of  a  stockholder 
holding  a  majority  of  the  stock  to  have  an  election  in 
accordance  with  the  by-laws,  on  the  ground  that  he  in- 
tends to  use  his  legal  rights  for  purposes  detrimental  to 
the  interests  of  the  corporation,  and  that  the  desired  elec- 
tion is  merely  a  step  toward  that  end.4  An  agreement 
among  some  of  the  share-holders,  who  together  own  a 
majority  of  the  stock,  that  all  will  vote  for  certain  direc- 
tors, in  the  belief  they  will,  if  elected,  manage  the  affairs 
in  a  certain  way,  or  to  hold  their  shares  and  sell  only 
together,  is  not  unlawful  or  contrary  to  public  policy.5 
The  officers  of  a  corporation  elected  for  a  year  hold  over 
until  others  are  elected.6  If  an  election  for  managers  of 
a  corporation  be  not  disputed  during  their  term  of  office 
by  quo  warranto,  and  they  are  permitted  to  act  throughout 
their  term  as  managers  de  facto,  the  legality  of  the  next 
election  cannot  be  questioned  for  any  vice  or  irregularity 
in  the  first.7  The  acts  of  a  person  elected  as  a  director, 
though  not  possessing  the  charter  qualifications,  are  valid 
as  to  third  persons,  if  his  election  appears  of  record,  and 

1  Sudbury  v.  Stearns,  21  Pick.  148;  5  Havemeyer  v.  Havemeyer,  43  N. 

Ex  parte  Murphy,  7  Cow.  163.  Y.  Sup.  Ct.  606;  Faulda  v.  Yates,  67 

'  Matter  of  Long  Island  R.  B.  Co.,  HI.  416. 

19  Wend.  37;  32  Am.  Dec.  429.  *  Trustees  v.  Hills,  6  Cow.  23;  16 

*  Carrie  v.  Mut.  Ass'n  Soa,  4  Hen.  Am.  Dec.  429. 

&  M.  315;  4  Am.  Dec.  617.  7  Commonwealth  v.  Smith,  45  Pa. 

«  Camden  etc.  B.  R.  Co.  v.  EUrins,  St.  69. 
37  N.  J  Eq.  273. 
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be  has  been  permitted  by  the  corporation  to  act  as  direc- 
tor.1 If  the  clerk  of  a  corporation  is  present  when  a  vote 
approving  his  election  is  taken,  and  he  himself  records  the 
vote,  his  acceptance  of  the  office  will  be  presumed.2  The 
records  of  a  corporation  showing  the  election  at  an  annual 
meeting  of  a  certain  person  as  director,  and  his  presence 
and  making  motions  at  a  subsequent  meeting  of  the  di- 
rectors, are  admissible  as  prima  facie  evidence,  though 
not  conclusive  of  his  acceptance  of  the  office,  in  an  action 
of  tort  brought  by  him  against  a  sheriff  for  levying  an 
execution  against  the  corporation  on  his  property  as  a 
director.8  Where  an  officer  of  a  corporation  is  required 
to  be  chosen  by  ballot,  and  the  record  of  his  election  does 
not  specify  the  mode,  the  legal  presumption  is  that  he 
was  chosen  by  ballot.4 

Illustrations. — The  Pennsylvania  constitution  of  1874  pro- 
vided "that  in  all  elections  for  directors  or  managers  of  a  corpo- 
ration each  member  or  share-holder  may  cast  the  whole  number 
of  his  votes  for  one  candidate,  or  distribute  them  upon  two  or 
more  candidates,  as  he  may  prefer."  Eeldy  more  than  direc- 
tory, and  not  to  require  any  legislative  action  to  make  it  effect- 
ive: Peirce  v.  Commonwealth,  104  Pa.  St.  150.  By  the  by-laws 
of  an  incorporated  hospital,  an  election  for  governors  was  required 
to  be  held  on  a  certain  day  in  each  year;  but  by  the  neglect  of 
the  officers  no  election  was  had  for  several  years.  Held,  that  a 
mandamus  would  be  issued  to  compel  an  election  within  sixty 
days  from  the  time  fixed  in  the  by-laws,  without  proof  of  any 
demand  that  an  election  be  held:  People  v.  Albany  Hospital,  61 
Barb.  397.  A,  owning  certain  shares  in  a  corporation,  gave 
them  to  his  son,  with  the  request  that  new  certificates  should 
be  issued  in  the  son's  name,  and  transferred  upon  the  books  of 
the  company.  This  request  was  complied  with.  The  son  paid 
nothing  for  the  stock,  the  transfer  being  made  in  order  that  he 
might  be  eligible  to  the  office  of  trustee.  Held,  on  a  review  of 
the  statutes  of  Nevada,  that  such  transaction  constituted  the 
son  a  stockholder,  and  made  him  eligible  to  such  office:  State 
v.  Leete,  16  Nev.  242.  The  power  of  election  was  vested  in  a 
board  of  directors,  who  were  accustomed  to  elect  their  cashier 

1  "Dispatch  Line  v.  Bellamy  Co.,  12        *  Blake  v.  Bayley,  82  Man.  531. 
N.  H.  205;  37  Am.  Dec  203.  *  Blancbard  v.  Dow,  32  Me.  557. 

'  Delano  v.  Charities,  13S  Maw.  63. 
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annually,  according  to  a  resolution  to  that  effect,  but  the  char- 
ter provided  that  before  he  entered  upon  the  duties  of  his  office 
he  should  give  bond.  Held,  that  the  term  of  office  did  not  ex- 
pire at  the  end  of  the  year,  but  that  the  old  cashier  continued 
in  office  until  a  new  one  was  qualified  by  giving  a  bond:  Sparks 
v.  Farmers'  Bank,  3  Del.  Ch.  274.  A  bought  stock  with  his  wife's 
money  as  an  investment  for  her,  but  the  certificate  was  acci- 
dentally made  out  to  him.  At  first  he  ordered  it  to  be  changed, 
but  afterwards  concluded  to  take  the  stock  himself,  and  coun- 
termanded the  order,  and  transferred  the  cost  from  his  wife's 
account  to  his  own.  Held,  a  bona  fide  holder  of  stock,  and 
eligible  as  director:  In  re  St  Lawrence  Steamboat  Co.,  44  N.  J. 
L.  529.  A  statute  authorizes  any  person  who  "  may  be  aggrieved 
by  or  may  complain  of  any  election  "  of  directors  of  a  corpora- 
tion to  make  application  to  the  supreme  court  to  compel  a  new 
election.  Held,  that  this  provision  of  law  oould  not  be  invoked 
by  one  who  was  not  a  stockholder  at  the  time  of  the  election 
complained  of,  and  who  received  his  stock  from  one  of  the 
authors  of  the  wrong  complained  of:  In  re  Syracuse  etc.  R.  R. 
Co.,  91  N.  Y.  1. 

§  482.  Power  of  Majority  to  Make  By-laws.— The 
corporation  by  a  majority  of  its  members  has  an  implied 
authority  to  make  by-laws  for  the  government  o^  the 
concern.1  The  power  to  enact  by-laws  does  not  reside  in 
the  board  of  directors,  but  in  the  aggregate  body  of  the 
stockholders.  A  by-law,  adopted  at  a  meeting  of  all  the 
stockholders,  cannot  be  avoided  because  the  meeting  is 
designated  on  the  records  as  a  meeting  of  the  board  of 
directors.2  But  by-laws  must  be  reasonable,*  and  not 
contrary  to  law,  morals,  or  public  policy.4  A  member 
of  a  corporation  is  presumed  to  know  its  by-laws,5  and  is 
bound  by  the  articles  of  corporation  and  by-laws,  whether 
he  signed  them  or  not.6  A  by-law  is  a  rule  or  law  of  a 
corporation  for  its  government,  and  is  a  legislative  act, 

1  Morawetz    on   Corporations,   sec.  a  by-law  is  reasonable  is  to  be  decided 

366.     Stockholders  who,  at  a  meeting,  by  the  court:  Commonwealth  v.  Wor- 

do  not  vote  when  they  might  are  bound  cester,  3  Pick,  473;  State  v.  Overton, 

by  the  result:  State  v.  Chute,  34  Minn.  24  N.  J.  L.  435;  61  Am.  Dec.  671. 

135.  *  Sayre  v.  Louisville   Ben.    Soc,  1 

a  State  Sav.   Ass'n  v.  Nixon-Jones  Duvall,  143;  85  Am.  Dec.  613. 

Printing  Co.,  25  Mo.  App.  642.  6  Palmyra  v.  Morton,  25  Mo.  593. 

8  Palmetto    Lodge   v.    HubbeU,    2  6  McFadden  v.  Los  Angeles  Co.,  74 

Strob.  457;  49  Am.  Dec  604.  Whether  CaL  571. 
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and  the  solemnities  and  sanction  required  by  the  charter 
must  be  observed.  A  resolution  is  not  necessarily  a 
by-law,  though  a  by-law  may  be  in  the  form  of  a  resolu- 
tion.1 Corporations  must  show  their  power  to  pass  by- 
laws, and  bring  themselves  by  proof  within  that  power.* 
The  legislature  cannot  confer  on  a  moneyed  corporation 
power  to  enact  a  by-law  contravening,  repealing,  or  in 
any  wise  changing  the  statutory  or  common  law  of  the 
land.3  The  by-laws  of  a  corporation,  made  in  pursuance 
of  their  charter,  are  equally  as  binding  on  all  their  mem- 
bers, and  others  acquainted  with  their  method  of  busi- 
ness, as  any  public  law  of  the  state.4  The  facts  that  the 
by-laws  of  a  corporation  express  an  individual  liability  of 
members  for  company  debts,  and  that  each  member  sub- 
scribed the  by-laws  merely  to  become  a  member,  are  not 
enough  to  sustain  an  action  by  a  creditor  of  the  company 
against  a  member  for  the  amount  due.  The  office  of  a 
by-law  is  to  regulate  the  duties  of  members  towards  the 
corporation  and  among  themselves.  A  third  party  can 
enforce  them  only  when  he  shows  some  privity;  as  where 
his  claim  is  for  value  advanced  upon  the  credit  of  the 
by-law  and  the  signatures,  or  the  like.6  A  by-law  may  be 
good  in  part,  and  void  for  the  rest.6  But  it  cannot  be 
made  to  operate  retrospectively.7  A  power  conferred  by 
the  charter  of  a  private  corporation  to  repeal  a  by-law 
cannot  be  exercised  to  impair  any  rights  that  have  be- 
come vested  by  virtue  of  the  by-law.8 

1  Drake   t>.    R.    R.    Co.,   7   Barb,  of   sale/'  although    the  common-law 

008.  rule  in  such  cases  would  be  different. 

1  Dunham  v.  Trustees  of  Rochester,  *  Cummings  v.  Webster,  43  Me.  192; 

5  Cow.  462;  Taylor  v.  Griswold,  14  AnacostaTribev.  Murbach,  13  Md.  91; 

N.  J.  L.  223;  27  Am.  Dee.  33.  71  Am.  Dec.  625;  Brick  Presbyterian 

8  Seneca  County  Bank  v.  Lamb,  26  Church  v.  Mayor  etc  of  New  York, 

Barb.  595.    In  Goddard  v.  St  Louis  5  Cow.  538;  McDermott  v.  Board  of 

Merchants'  Exchange,  78  Mo.  609,  the  Police,  5  Abb.  Pr.  422. 

court  held  valid  a  by-law  of  a  board  of  *  Flint  v.  Pierce,  99  Mass.  68. 

trade  that  "  on  all  sales  of  grain  in  6  Rogers  v.  Jones,  1  Wend.  237. 

bulk  on  elevator  receipt,  the  buyer  7  Howard  t>.   Savannah,  T.   U.  P. 

•hall  pay  the  first  ten  days'  storage,  Charlt.  173. 

unless  otherwise  specified  at  the  time  8  Kent  v.  Mining  Co.,  78  N.  Y.  169. 
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§  483.  By-laws  Held  Valid. — All  by-laws  which  carry 
into  effect  the  objects  of  the  corporation  are  valid.1  So 
are  by-laws  regulating  the  manner  of  holding  meetings 
and  ejecting  officers,2  regulating  the  manner  of  transferring 
shares;8  a  by-law  prohibiting  tickets  to  be  counted  at  an 
election  on  which  there  was  anything  besides  the  names 
of  the  candidates,4  authorizing  stockholders  to  vote  by 
proxy;*  a  by-law  which  prescribes  a  trial  of  the  members 
of  the  corporation  for  any  delinquencies,  before  a  select 
number  of  members  appointed  by  the  president,  and  pre- 
sided over  by  him,  without  the  right  of  appeal,  and  con- 
fines the  evidence  to  such  as  may  be  brought  by  members 
only,  and  prescribes  that  members  shall  be  dropped  with- 
out trial,  if  fines  imposed  by  said  by-laws  are  not  paid.6 
A  by-law  of  the  New  York  board  of  underwriters, —  a  cor- 
]  j nation  chartered  to  establish  and  maintain  uniformity 
in  insurance, — requiring  members  to  follow  uniform  rates 
of  insurance,  is  valid.7  One  who,  by  becoming  a  member 
of  the  New  York  Stock  Exchange,  agrees  that  his  seat  may 
be  disposed  of  among  his  creditors  in  the  exchange  in  a 
certain  manner,  is  bound  by  his  agreement.8  A  board  of 
trade,  which  is  an  association  of  persons  for  their  own 
convenience  merely,  may  decide  among  what  outside  per- 
sons its  telegraphic  reports  may  be  distributed.9  A  cor- 
poration may,  for  their  own  security,  make  a  by-law 
requiring  their  clerk  to 'be  sworn,  but  cannot  avail  them- 
selves of  his  omission  to  take  the  oath  in  defense  of  an 
action  against  them.10    The  by-laws  of  the  Chicago  Board 

1  People  v.  Sailor  8  Snag  Harbor,  54  e  Hussey  v.  Gallagher,  61  Ga.  86. 

Barb.  532;  Came  v.  Brigham,  39  Me.  7  People  v.  New  York  Board  of  Un- 

35;  State  v.  Tudor,  5  Day,  329;  5  Am.  derwriters,  54  How.  Pr.  228. 

Dec  162.  8  Weston  v.  Ives,  97  N.  Y.  222. 

'  Kearney  v.  Andrews,  10  N.  J.  Eq.  9  Marine  Grain  and  Stock  Exchange 

70.                "  v.  Western  Union  Telegraph  Co.,  22 

8  Morawetz    on   Corporations,   sec.  Fed.  Rep.  23;  Met.  etc.  Exchange  v. 

366.  Chicago  Board  of  Trade,  15  Fed.  Kep. 

*  Com.  v.  Woelper,  3  Serg.  &  R.  29;  847. 

8  Am.  Dec.  629.  "  Hastings  v.  Blue  Hill  Turnpike,  9 

6  State  r. -Tudor,  5  Day,  329;  5  Am.  Pick.  80. 
Dec.  162. 
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of  Trade,  authorizing  the  board  of  directors  to  expel  a 
member  found  guilty  of  "any  act  of  dishonesty,"  does  not 
contravene  any  principle  of  natural  justice  as  a  wrongful 
forfeiture,  nor  the  charter  (111.  Acts,  1859,  sec.  6),  allqwing 
expulsions  by  the  corporation  "in  manner  prescribed  by 
the  rules,  regulations,  and  by-laws  thereof."  "Manner" 
embraces  both  method  and  mode.1 

Illustrations.  —  A  member  of  the  Philadelphia  Stock  Ex- 
change who  subscribed  to  its  constitution  and  by-laws,  held, 
bound  by  an  amendment  made  in  accordance  therewith,  pro- 
viding for  a  gratuity  fund  from  which  payments  were  to  be 
made  to  the  representatives  of  deceased  members,  who  should 
pay  dues  and  assessments  prescribed,  and  providing  that  mem- 
bers failing  to  pay  such  dues  and  assessments  should  be  de- 
barred from  participation  in  the  benefits  from  the  fund;  the 
representatives  of  a  member  thus  failing  to  pay  could  not  be 
heard  to  question  the  validity  of  the  amendment,  and  could 
receive  no  benefit  from  the  fund:  MacDowcll  v.  Ackley,  93  Pa.  St 
277.  In  an  action  brought  against  a  suspended  member,  by  a 
corporate  lodge  of  Odd  Fellows,  for  arrears  due  by  him,  it  ap- 
peared that  such  member,  on  his  admission  to  the  lodge,  bad 
signed  the  constitution  and  by-laws,  and  thereby  agreed  to  sup- 
port the  same,  and  to  pay  all  legal  demands  against  him  so 
long  as  he  should  continue  a  member  of  the  lodge.  Held,  that 
by  suspension  the  defendant  did  not  cease  to  be  a  member,  and 
that,  while  a  member,  he  continued  liable  by  law,  and  by  his 
express  undertaking  to  pay  the  contributions  which  the  by-laws 
required:  Palmetto  Lodge  v.  Hubbell,  2  Strob.  457. 


§  484.  By  Laws  Held  Invalid. — A  by-law  contrary 
to  the  intent  or  the  provisions  of  the  charter  is  void;* 
so  is  a  by-law  in  violation  of  common  law  or  statutes.1 
These  by-laws  have  been  held  invalid,  viz.:  A  by-law  in 
restraint  of  trade;4  a  by-law  requiring  the  members  to 
bring  suit  only  in  a  certain  county;5  a  by-law  requiring 
members  to  submit  their  disputes  to  arbitration;6  curtail- 

1  Pitcher  v.  Chicago  Board  of  Trade,  *  Sayre  v.  Louisville  etc.  Ass'n,  1 

20  111.  App.  319.  Duvall,  144. 

3  Martin  v.  Nashville  etc.  Aas'n,  2  *  Nate  v.    Hamilton  Mat.   Ins.,  6 

Cold.  418;  Kearney  v.  Andrews,  10  N.  Gray,  174;  Amesbury  v.  Ins.  Co.,  6 

J.  Eq.  70;  State  v.  Curtis,  9  Nev.  325.  Gray,  596. 

*  Seneca  Co.  Bank  v.  Lamb,  26  Barb.  •  State   v.    Union  Merchants'  Ez- 

695.  change  Co.,  2  Mo.  App.  96. 
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ing  the  rights  of  members  to  vote;1  a  by-law  prohibiting 
the  transfer  of  stock,  except  at  the  office  of  the  company, 
personally  or  by  attorney,  and  with  the  assent  of  the  presi- 
dent;2 a  by-law  providing  that  membership  is  to  be  for- 
feited upon  enlistment  in  the  army  or  navy;8  a  by-law  of 
a  benevolent  association  providing,  as  a  penalty  for  the 
non-payment  of  dues,  that  the  delinquent  should  forfeit 
his  right  to  any  benefits  while  in  arrears,  and  for  a  period 
of  three  months  after  the  payment  of  arrears.4  A  by-law 
which  requires  the  consent  of  all  the  stockholders  to  a 
transfer  of  the  stock  of  one  of  them  is  void  as  against 
public  policy;  nor  does  it  matter  that  the  stockholder 
who  objects  to  the  enforcement  of  the  by-law  originally 
voted  for  it.6 

Illustrations. — A  volunteer  fire  company,  upon  the  crea- 
tion of  a  paid  fire  department,  ceased  to  run  to  fires,  converted 
its  effects  into  cash,  and  leased  its  engine-house.  Some  months 
afterwards  the  by-laws  were  amended,  changing  the  rate  of  dues 
from  twelve  and  one  half  cents  to  two  dollars  per  month.  A, 
a  member,  did  not  consent  to  the  increase  of  dues,  and  did  not 
pay  them,  for  which  reason  his  name  was  erased  from  the 
books.  In  a  proceeding  by  mandamus  at  his  relation,  held, 
that  the  amendment  to  the  by-laws  was  unreasonable,  and  that 
upon  a  dissolution  of  the  company,  and  a  distribution  of  its 
.  property  among  its  members,  A  was  entitled  to  his  share  as  a 
1  member:  Hibernia  Fire  Engine  Co.  v.  Commonwealth,  93  Pa. 
St.  264. 

§  485.  Corporation  must  Sue  for  Injuries  to  Itself — In- 
dividual Stockholders  cannot  Sue  for  It. — For  wrongs  or 
injuries  to  a  corporation  the  agents  of  the  corporation 
must  sue,  acting  for  it.  A  stockholder  or  stockholders 
cannot  bring  any  suit  or  proceeding  on  behalf  of  the  cor- 
poration, unless  the  corporation  refuses  to  proceed  itself, 
on  account  of  the  misconduct  or  failure  of  its  agents.6    A 

1  St.  Luke's  Church  v.  Mathews,  4  *  Cartan    v.   Father   Matthew   etc. 

Desaus.  Eq.  578;  6  Am.  Dec.  619.  Soc,  3  Daly,  20. 

*  Sargent  v.  Franklin  Ins.   Co.,   8  6  In  re  Klaus,  67  Wis.  401. 

Pick.  90;  19  Am.  Dec.  306.  6  Russell  v.  Wakefield  Co.,  L.  R.  20 

»  In  re  Rev.  David  Mulholland  Ben.  Eq.  479;  Hersey  v.  Veazie,  24  Me.  9; 

Soc.  of  Manayunk,  10  Phila.  19.  41  Am.  Dec.  365;  Robinson  v.  Smith, 


§  485  CORPORATIONS.  808 

stockholder  in  a  corporation,  the  directors  of  which  have 
been  guilty  of  mismanagement  and  neglect  of  duty,  by 
which  the  value  of  the  stock  has  become  depreciated,  can- 
not bring  suit  in  his  own  behalf  to  recover  damages  for 
himself  personally.1  The  general  rule  is,  that  a  suit 
brought  for  the  purpose  of  compelling  the  ministerial 
officers  or  agents  of  a  private  corporation  to  account,  or 
for  misconduct,  must  be-in  the  name  of  the  corporation 
itself,  and  cannot  be  maintained  in  the  name  of  an  in- 
dividual stockholder.2  A  stockholder  cannot  enjoin  a  levy 
and  sale  upon  the  foreclosure  of  a  mortgage,  executed  by 
the  officers  of  his  corporation,  without  showing  some 
sufficient  reason  why  the  corporation  is  not  the  com- 
plainant.8 Where  a  corporation  by  a  valid  contract  ac- 
quires a  majority  of  the  stock  of  another  corporation, 
share-holders  in  the  latter  corporation  have  no  standing 
in  court  to  restrain  the  acts  of  the  directors  of  the  former 
corporation,  it  not  appearing  that  they  have  unsuccess- 
fully tried  within  the  corporation  to  get  what  they  want, 
or  that  their  interests  are  betrayed  or  jeopardized.  It  is 
not  enough  that  the  former  corporation  is  violating  its 
contract.4  A  bill  cannot  be  maintained  by  the  stock- 
holders of  a  corporation  against  its  officers  for  conduct 
prejudicial  to  the  corporation,  to  which  the  corporation 
is  not  made  a  party,  and  in  which  no  reason  was  given 
why  the  relief  sought  might  not  be  had  through  the 

3  Paige,  233;  Allen  v.  R.  R.  Co.,  49  185;  Campbell  v.  Brnnk,  25  El.  225; 

How.  Pr.  14;  Memphis  City  v.  Dean,  Hay  ».  McCoy,  6  Blackf.  69;  Trustees 

8  Wall.  73;  Kennebec  R.  R.  Co.  t>.  R.  of  Lexington  t?.  McConnell,  3  A.  L 

R.  Co.,  54  Me.  181;  Smith  v.  Hurd,  Marsh.  224;  Mauney  v.  Motz,  4  Ired. 

12  Mot.  372;  46  Am.  Dec.  690;  Brown  Eq.  195;  Porter  v.  Neckervis,  4  Rand. 

v.  Van  Dyke,  8  N.  J.  Eq.  795;  55  Am.  359.    Corporation    i8  trustee  for  its 

Dec. .  250;    Arkenberg   t>.    Wood,   23  stockholders:    Supply   Ditch    Co.   tr. 

Barb.  360;  Baltimore  etc.  R.  R.  Co,  v.  Elliott,  10  CoL  327;  3  Am.  St.  Rep. 

Wheeling,    13   Gratt.    40;    Allen   v.  586;  Caulking  Gas  Light  Co.,  85  Tenn. 

Curtis,  26   Conn.   456;    Silk   Co.    v.  683:  4  Am.  St.  Rep.  786. 

Campbell,  27  N.  J.  L.  539;  DimpfeU  l  Evans  t>.  Brandon,  53  Tex.  56. 

v.  R.  R.  Co.,  110  U.  S.  209;  Smith  v.  *  Brown  t>.  Van  Dyke,  8N.  J.  Eq.  795. 

Poor,  40  Me.  415;  63  Am.  Dec.  672;  »  Henry  v.  Elder,  63  Ga.  347. 

Bradley  v.  Richardson,  2  Blatchf .  343;  *  Converse  v.  Dimock,  22  Fed.  Rep. 

Insane  Hospital  v.  Higginn,   15  HI.  573. 
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machinery  of  the  corporation,  or  in  its  name.1  If  an 
individual  stockholder  has  suffered  damage  on  a  contract 
with  the  corporation,  through  the  fraudulent  and  illegal 
acts  of  the  directors,  done  by  color  of  their  office,  his  only 
remedy  is  against  the  corporation.  He  can  maintain  no 
action  against  the  directors,  who  are  themselves  liable  to 
the  corporation.2  A  refusal  by  the  directors  of  a  bank 
to  commence  a  suit  to  test  the  question  of  the  legality  of 
a  tax  upon  the  property  of  the  bank  is  not  a  breach  of 
their  duty  for  which  a  bill  will  lie  against  them  at  the 
suit  of  a  stockholder.8  Stockholders  of  a  corporation 
cannot  maintain  an  action  accruing  to  the  corporation 
for  breach  of  contract,  and  which  its  officers  and  directors 
refuse  to  bring.4  The  commission  of  a  fraud  upon  a  cor- 
poration by  its  officers  does  not  give  to  a  creditor  an 
action  at  law  for  fraud  and  deceit  against  them.6  The 
request  made  by  corporators  to  the  directors  to  bring  an 
action  must  have  been  made  in  good  faith,  and  not  have 
been  simulated  to  serve  as  the  foundation  of  a  suit  by  the 
corporators.6  A  bill  in  equity  to  enforce  performance  of 
public  duty  by  a  corporation  cannot  be  maintained  by  a 
private  person  in  the  absence  of  a  special  right  or  au- 
thority; nor  in  such  a  case  has  the  complainant  a  right 
to  a  decree  compensating  him  for  any  damage  suffered.7 
That  a  stockholder  has  been  refused  permission  to  ex- 
amine the  books  of  the  corporation  with  the  assistance  of 
an  expert,  his  bill  charging  no  fraud  or  misconduct,  but 
alleging  his  desire  to  discover  whether  he  has  been  de- 
frauded by  the  directors  of  the  assets,  presents  no  ground 
of  equitable  jurisdiction;  his  remedy  is  at  law  by  manda- 
mus? 

1  Black  v.  Huggins,  2  Twin.  Ch.  780.  6  Priest  v.  White,  89  Mo.  609. 

1  Smith  v.  Poor,  40  Me.  415;  7  Am.  •  Bacon  v.  Irvine,  70  Cal.  221. 

Dec.  672.  T  Buck  Mountain  Co.  v.  Lehigh  Coal 

•Dodge  v.  Woolaey,  18  How.  331;  etc.  Co.,  60  Pa.  St.  91;  88  Am.  Dec 

Mech.  etc.  Bank  v.  Debolt,  18  How.  534. 

380;  Same  v.  Thomas,  18  How.  384.  8  Stettauer  v.  New  York  etc.  Con- 

*  Slattery  v.  Transportation  Co.,  91  struction  Co.,  42  N.  J.  Eq.  46. 
Mo.  217;  60  Am.  Rep.  245. 


§  486  CORPORATIONS.  810 

Illustrations.  —  In  an  action  on  a  note,  defendant  pleaded 
that  certain  shares  of  stock  in  a  corporation  of  which  plaintiff 
was  an  officer  were  delivered  as  security  for  the  note;  that  by 
plaintiff's  negligence  and  misconduct  as  such  officer  the  stock 
subsequently  greatly  depreciated  in  value,  to  defendant's  dam- 
age. Held,  that  this  defense  was  not  available,  as  it  would  in 
effect  be  an  action  against  a  corporate  officer  by  a  stockholder, 
to  hold  him  responsible  for  his  official  misconduct,  without 
request  and  refusal  of  the  corporation  to  bring  the  action:  Palmer 
v.  Hawes,  73  Wis.  46. 


§  486.    When  Stockholders  Entitled  to  Belief.— But 

where  the  managing  agents  of  the  corporation  are  doing 
wrong,  and  wrongfully  refuse  to  bring  suit,  in  the  name 
of  the  corporation,  then  at  the  suit  of  a  stockholder  the 
courts  will  give  relief.  "A  stockholder  is  entitled  to  re- 
lief in  a  court  of  Equity  on  account  of  an  injury  to  his 
equitable  rights  as  member  and  beneficiary  of  a  corpora- 
tion, provided,  firstly,  that  the  corporation  be  unable,  by 
reason  of  the  default  of  its  agents,  to  obtain  an  adequate 
remedy  within  a  reasonable  time;  and  secondly,  that  the 
right  to  obtain  redress  for  the  injury  be  not  impliedly 
relinquished  by  the  stockholders  to  the  discretion  of  the 
regular  agents  of  the  corporation  as  a  mutual  concession 
for  the  sake  of  peace  and  good  government."1    A  corpora- 

1  Morawetz  on    Corporations,   sec.  ferred  on  them  by  their  charter  or 

400;  Taylor  v.  Miami  Exporting  Co.,  other  source  of  organization;  or  such 

5  Ohio,  162;  22  Am.  Dec.  785;  Dodge  a  fraudulent  transaction,  completed  or 

v.  Woolsey,  18  How.  331;  Hodges  v.  contemplated  by  the  acting  managers, 

New  England  Screw  Co.,  1  B.  I.  312;  in  connection  with  some  other  party, 

63  Am.  Dec.  624;  Mussina  v.  Gold-  or  among  themselves,  or  with  other 

thwaite,  34  Tex.  125;  7  Am.  Rep.  281;  share-holders,  as  will  result  in  serious 

March  v.  R.  R.  Co.,  40  N.  H.  548;  77  injury  to  the  corporation,  or  to  the 

Am.  Dec.  733;  Hawes  v.  Oakland,  104  interests  of  the  other  share-holders; 

U.  S.  450,  the  court    saying:    "We  or  where  the  board  of  directors,  or  a 

understand  the  doctrine  to  dc,   that  majority  of  them,  are  acting  for  their 

to  enable  a  stockholder  in  a  corpora-  own  interest,  in  a  manner  destructive 

tion  to  sustain  in  a  court  of  equity,  in  of  the  corporation  itself,  or  of  the  rights 

his  own  name,  a  suit  founded  on  a  of  the  other  share-holders;   or  where 

right  of  action  existing  in  the  corpora-  the  majority  of  share-holders  them- 

tion  itself,  and  in  which  the  corpora-  selves  are  oppressively  and  illegally 

tion  itself  is  the  appropriate  plaintiff  pursuing  a  course,  in  the  name  of  the 

there  must  exist,  aa  the  foundation  of  corporation,  which  is  in  violation  of 

the   suit,  some  action,  or  threatened  the  rights  of  the  other  share-holders, 

action,  of  the  managing  board  of  direc-  and  which  can  only  be  restrained  by 

tors   or  trustees   of   the  corporation,  the  aid  of  a  court  of  equity.     Possibly 

which  is  beyond  the  authority  con-  other  cases  may  arise  in  which,  to  pre- 
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tor  whose  membership  has  been  denied  by  the  corporation 
may  sue  the  corporation  to  establish  his  right  thereto.1 
Where  the  majority  of  the  stockholders  are  illegally  pur- 
suing a  course,  in  the  name  of  the  corporation,  which  is 
in  violation  of  the  rights  of  the  other  stockholders,  and 
which  can  only  be  restrained  by  a  court  of  equity,  an 
action  to  obtain  equitable  relief  may  be  maintained  by 
an  aggrieved  stockholder,  or  those  whose  rights  are.  thus 
affected  may  join  as  plaintiffs  in  the  action.2  A  stock- 
holder may  file  a  bill  in  chancery  to  restrain  the  officers  of 
the  company  from  the  commission  of  an  unauthorized 
act.8  A  minority  of  the  stockholders  have  a  remedy  in 
chancery  against  the  directors  and  against  the  corporation, 
and  against  all  others,  whether  individuals  or  corpora- 
tions, assisting  or  confederating  with  them,  to  prevent 
such  corporation,  and  the  directors  thereof,  from  making 
any  misapplication  of  their  capital  or  profits  which  might 
result  in  lessening  the  dividends  of  stockholders,  or  the 
value  of  their  shares,  if  the  acts  intended  to  be  done  create 
what  in  law  is  denominated  a  breach  of  trust  or  duty.4  A 
stockholder  may  bring  suit  in  his  own  name,  for  himself, 

yent  irremediable  injury  or  a  total  an  honest  effort  to  obtain  action  by  the 
failure  of  justice,  the  court  would  be  stockholders  as  a  body,  in  the  matter 
justified  in  exercising  its  powers,  but  of  which  he  complains.  And  he  must 
the  foregoing  may  be  regarded  as  an  show  a  cause,  if  tnis  is  not  done,  where 
outline  of  the  principles  which  govern  it  could  not  be  done,  or  it  was  not 
this  class  of  cases.  But,  in  addition  reasonable  to  require  it.  The  efforts 
to  the  existence  of  grievances  which  to  induce  such  action  as  complainant 
call  for  this  kind  of  relief,  it  is  equally  desires  on  the  part  of  the  directors  and 
important  that  before  the  share-holder  of  the  share-holders,  when  that  is 
is  permitted,  in  his  own  name,  to  in-  necessary,  and  the  cause  of  failure  in 
stitute  and  conduct  a  litigation  which  these  efforts,  should  be  stated  with  par- 
usually  belongs  to  the  corporation,  he  ticularity,  and  an  allegation  that  corn- 
should  show  to  the  satisfaction  of  the  plainant  was  a  Bhare-holder  at  the  time 
court  that  he  has  exhausted  all  the  of  the  transactions  of  which  he  corn- 
means  within  his  reach  to  obtain,  plains,  or  that  his  shares  have  devolved 
within  the  corporation  itself,  the  re-  on  him  since,  by  operation  of  law." 
dress  of  his  grievances,  or  action  in  '  Tipton  Fire  Co.  v.  Barnheisel,  92 
conformity  to  his  wishes.     He  must  Ind.  88. 

make  an  earnest,  not  a  simulated,  ef-        *  Barr  v.  R.  R.  Co.,  96  N.  T.  444. 
fort,  with  the  managing  body  of  the        •  Bliss  v.   Anderson,  31  Ala.   612; 

corporation,  to  induce  remedial  action  Neall  v.  Hill,  16  Cal.  145. 
on  their  part.     If  time  permits,  or  has        *  March  v.  R.  R.  Co.,  40  N.  H*  548; 

permitted,  he  must  show,  if  he  fails  77  Am.  Deo.  733. 
with  the  directors,  that  he  has  made 
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and  others  similarly  situated,  to  recover  the  property  of 
the  corporation  which  one  of  its  trustees  has  converted 
to  his  own  use.  where  the  corporation  has  declined  to 
hring  the  action ;  and  in  such  a  case  the  corporation  is 
properly  made  a  party  defendant.1  A  stockholder  has  a 
remedy  in  chancery  against  the  directors  to  prevent  them. 
from  Join j  acts  which  would  amount  to  a  violation  of  the 
charter,  or  to  prevent  any  misapplication  of  their  capital 
or  profits  which  might  lessen  the  value  of  the  shares,  if 
the  acts  intended  to  be  done  amount  to  what  is  called  in 
law  a  breach  of  trust  or  duty.  So,  also,  a  stockholder  has 
a  remedy  against  individuals,  in  whatever  character  they 
protVss  to  act,  if  the  subject  of  complaint  is  an  imputed 
violation  of  a  corpor^e  franchise,  or  the  denial  of  a  right 
growing  out  of  it,  for  which  there  is  not  an  adequate 
remedy  at  law.1  A  stockholder  of  an  insolvent  corpora- 
tion mav  bring  suit  for  a  rescission  of  an  unlawful  con- 
tract,  without  first  demanding  that  the  corporation  shall 
sue,  if  it  is  apparent  that  the  corporation  could  not  act 
beoau.se  its  directors  are  under  the  control  of  the  persons 
with  whom  the  contract  was  made.3  Where  the  officers 
and  directors  have  improperly  exercised  their  powers  in 
making  contracts,  and  in  using  the  company's  money, 
and  Lave  the  control  of  the  company,  the  stockholders 
may  sue  in  equity  for  redress,  making  said  officers  and 
directors  defendants,  together  with  the  corporation.4  To 
constitute  an  illegal  application  of  the  funds  or  money  of 
a  corporation,  it  is  not  necessary  that  there  should  be  any 
intentional  wrong  or  actual  fraud;  and  to  give  the  court 
jurisdiction  in  equity  in  such  a  case,  the  plaintiff  need 
not  allege  or  prove  any  such  actual  and  willful  fraud  or 
collusion  on  the  part  of  the  company  or  companies,  or  the 
directors  thereof.* 

1  Carpenter  v.  Roberta,  66  How.  Pr.        »  Carrier  v.  R.  R.  Co.,  35  Hon,  3S&. 

216.  *  Deaderick  v.  WHaon,  8  Btxt.  10& 

'  WUcox  v.  Bickel,  11  Neb.  154.  •  March  «r.  R.  R>  Co.,  43  N.  H.  515. 
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A  stockholder  may  maintain  a  bill  against  the  corpora- 
tion to  restrain  them  from  paying  a  tax  illegally  levied 
upon  the  property  of  the  company,  the  state  treasurer  be- 
ing made  a  party  defendant  to  the  bill,  and  enjoined  from 
collecting  the  tax.1  Stockholders  may  bring  suit  to  can- 
cel a  deed  purporting  to  have  been  made  by  the  corpora- 
tion, as  a  cloud  on  the  title  of  the  corporation.2  Where 
the  officers  have  wasted  its  funds,  a  share-holder  desiring 
redress  need  not,  before  resorting  to  the  courts,  make  a 
demand,  which  necessarily  would  be  unavailing,  on  the 
officers  to  bring  suit.8  Where  a  stockholder  brings  suit 
to  obtain  redress  for  grievances  common  to  others,  aud 
to  vindicate  the  rights  of  the  corporation,  he  must  show 
that  he  has  made  an  earnest,  not  a  simulated,  effort  to 
obtain  redress  within  the  corporation,  and  where  time 
has  permitted,  that  he  has  endeavored  to  induce  the 
stockholders,  as  a  body,  to  take  action.  He  must  also 
show  that  he  was  a  share-holder  at  the  time  of  the  trans- 
actions complained  of,  or  that  his  shares  have  since  de- 
volved on  him,  not  by  purchase,  but  by  operation  of  law; 
and  his  bill  must  disclose  his  efforts  to  obtain  redress  in 
the  ordinary  mode.4  Where  a  stockholder  brings  a  suit 
in  equity,  which  should  have  been  brought  by  the  corpo- 
ration, his  bill  must  set  forth  in  detail  the  efforts  made  by 
him  to  secure,  on  the  part  of  the  corporation,  the  desired 
action,  or  it  will  be  dismissed.5  A  stockholder  mav  main- 
tain  an  action  to  set  aside  an  election  of  directors,  although 
at  the  time  of  the  election  no  stock  had  stood  in  his  name 
on  the  books  of  the  corporation  sufficiently  long  to  entitle 
him  to  vote.6  A  court  of  equity  will  enforce  assessments 
on  unpaid  subscriptions  necessary  to  pay  creditors,  if  the 

-Bodge  v,  Woolsey,  IS  How.  331;  *  Dannmeyer  v.  Coleman,   S  Saw. 

Mechanics'  and  Traders'  Bank  v.  De-  51. 

bolt,   18  How.   380;  Mechanics'  and  *  Foote  v.  Canard  Mining  Co.,  17 

Traders1  Bank  v.  Thomas,  18  How.  384.  Fed.  Rep.  46. 

3  Baldwin  v.  Canfieid,  26  Minn.  43.  *  Wright  v.  Central  California  Col- 

*  Kelsey  v.  Sargent,  40  Hon,  150.  ony  Water  Co.*  67  CaL  532. 


§  486  CORPORATIONS.  814 

directors  refuse  to  act.1  Where  a  corporation  has  ceased 
to  appoint  officers,  and  has  abandoned  its  business,  a 
stockholder  may  bring  suit  for  himself  and  the  others  for 
the  protection  of  their  rights,  without  a  showing  of  a  re- 
fusal of  corporate  officers  to  act.2  Stockholders  may  main- 
tain a  bill,  to  which  the  corporation  is  party  defendant, 
against  the  remaining  stockholders  who  have  a  majority  of 
the  stock,  and  constitute  a  majority  of  the  directors,  where 
the  bill  charges  such  directors  with  fraudulently  combin- 
ing to  appropriate  the  funds  of  the  corporation  for  their 
individual  benefit,  destroying  the  business,  and  depre- 
ciating the  stock,  improperly  withdrawing  the  funds  of 
the  corporation,  concealing  their  amount,  and  refusing  to 
permit  it  to  be  charged  on  the  books,  or  to  permit  suits  to 
be  brought  for  its  recovery,  and  threatening  to  sell  the 
corporation  property  for  less  than  its  value,  and  to  waste 
and  destroy  it  for  their  individual  benefit,  and  praying 
for  a  disclosure  and  an  account,  the  payment  of  whatever 
may  be  due  to  the  corporation,  and  an  injunction  against 
selling  or  wasting  its  property.3 

Illustrations. — A  number  of  shares  of  the  stock  of  a  turn- 
pike company  being  about  to  be  sold,  the  officers  of  the  com- 
pany appointed  an  agent  to  buy  them,  for  the  "use  of  the 
company  ";  but  when  purchased,  they  took  a  part  of  them  to 
themselves.  A  stockholder  instituted  a  suit  against  them  to 
recover  the  damages  he  sustained  by  the  course  taken.  Held, 
that  he  could  recover:  Kimmel  v.  Stoner,  18  Pa.  St.  155.  By 
state  statute,  a  street-railroad  company's  charter  was  repealed, 
and  its  franchises  and  track  transferred  to  another,  and  the 
company  refused  to  seek  a  remedy.  Held,  that  a  stockholder 
asking  for  an  injunction,  on  the  ground  that  the  statute  im- 
paired the  obligation  of  a  contract,  had  a  standing  in  equity: 
Greenwood  v.  Freight  Co.y  105  U.  S.  13.  Plaintiff  and  others,  hav- 
ing owned  and  worked  for  some  years  a  mining  claim,  incorpo- 
rated themselves,  and  turned  their  interests  into  shares  of  cor- 
porate stock.  Plaintiff  failed  to  pay  a  stock  assessment,  and 
the  corporation  sold  his  share  at  public  auction;  he  then  sued 

*  Glenn  v.  Semple,  80  Ala.  159.  *  Sean  v.  Hotchkisa,  25  Conn.  171; 

'  Crumlish  t.  K.  K  Co.,  28  W.  Va.    65  Am.  Deo.  557. 
623. 
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for  his  undivided  proportion  of  the  claim.  Held,  that  he  could 
maintain  suit  to  recover  his  stock  if  the  sale  had  been  improper, 
but  could  not  sue  the  corporation  for  a  specific  interest  in  the 
corporate  property:  Smith  v.  Maine  Boys  etc.  Co.,  18  Cal.  611. 
In  a  suit  by  a  stockholder  against  a  corporation  of  which  he 
was  a  member,  the  declaration  alleged  a  conversion  and  mis- 
application of  money  by  the  corporation  and  its  president,  and 
that  the  latter  kept  false  books  of  account,  and  refused  to  pay 
over  money  rightly  due  plaintiff.  Held,  that  a  sufficient  cause 
of  action  had  been  stated,  without  alleging  that  the  corporation 
had  refused  to  bring  suit:  Brown  v.  R.  R.  Co.,  27  Hun,  342.  In 
a  suit  by  a  stockholder  of  a  corporation  to  restrain  it  from  ille- 
gally furnishing  water  to  a  city,  plaintiff  alleged  simply  that  he 
requested  the  directors  to  desi6t,  and  that  they  refused.  Five 
days  after  the  refusal  he  brought  suit.  Held,  that  there  was 
no  such  action  or  fraud  on  the  part  of  the  corporation,  or  the 
majority  of  its  directors,  or  injury  to  plaintiff's  interest,  apparent 
on  the  face  of  his  allegations,  as  to  entitle  him  to  equitable  re- 
lief: Hawes  v.  Oakland,  104  U.  S.  450;  Huntingdon  v.  Palmer, 
104  U.  S.  482.  A  corporation  having  forfeited  its  property,  two 
of  the  three  directors  voted  against  bringing  any  suit  enjoining 
defendant  from  taking  possession,  alleging,  as  ground  for  their 
action,  that  they  feared  they  could  not  obtain  justice  in  the  state 
courts.  The  third  director,  a  non-resident,  was  willing  to  trust 
the  local  courts.  Upon  suit  brought  in  the  United  States  court 
by  him  the  next  day  after  the  vote,  held,  that  the  refusal  was 
not  so  clearly  real  and  persistent  as  to  give  him  authority  to 
sue  on  behalf  of  the  corporation:  Detroit  v.  Dean,  106  U.  S.  537. 

§  487.  Discretionary  Powers  of  Officers  will  not  be 
Interfered  with  at  Suit  of  Stockholders. — The  court  will 
not,  as  a  rule,  interfere  with  the  discretion  of  the  officers 
in  acting  within  the  powers  given  them,  so  long  as  they 
act  honestly.1  The  action  of  the  officers  of  an  incorporated 
company,  without  any  violation  of  the  charter  or  consti- 
tution of  the  company,  cannot  be  disregarded  or  controlled 
by  any  court  at  the  instance  of  a  stockholder,  unless  it  is 
shown  to  have  been  a  willful  abuse  of  their  discretion,  or 
the  result  of  bad  faith,  or  of  a  willful  neglect  or  breach 
of  a  known  duty.2    Only  in  cases  of  aggravated  iniscon- 

1Morawetz  on  Corporations,   sees.  1  Woolw.  400;  Chetlain  v.  Republic 

387,  388;  Dudley  v.  Kentucky  High  etc.  Ins.  Co.,  86  IU.  220. 

School,  9  Bush,  578;  Hedges  v.  Pa-  *  Smith  v.  Prattville  Mfg.  Co.,  29 

quett,  3  Or.  77;  Samnel  v.  Holladay,  Ala.  503. 
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duct  will  equity  interfere  with  the  acts  of*  corporate  of- 
ficers.1 Equity  will  not,  by  injunction  at  the  suit  of  a 
stockholder  in  a  business  corporation,  interefere  with  the 
general  management  of  the  corporation  property, — such 
as  the  mode  of  investing  its  surplus  moneys, — unless 
there  be  a  clear  violation  of  express  law,  or  a  wide  depart- 
ure from  charter  powers.2  The  directors  of  a  railroad  will 
not  be  enjoined  from  doing  acts  within  their  powers,  such 
as  making  contracts  with  connecting  roads,  and  selling 
stock  of  another  road  owned  by  the  company,  at  the  suit 
of  one  holding  a  majority  of  the  stock,  because  they  are 
hostile  to  him,  unless  some  dishonest  purpose  is  shown.8 
But  any  one  dissenting  stockholder  may  restrain  the  com- 
pany from  executing  a  contract  which  exceeds  its  powers.4 

Illustrations. — In  an  action  for  fraud  against  a  corporation, 
wherein  the  declaration  alleged  that,  in  order  to  carry  out  the 
fraud  an  unnecessary  assessment  was  levied,  but  did  not  allege 
that  the  assessment  was  in  excess  of  the  powers  of  the  directors, 
held,  that  as  to  the  wisdom  or  necessity  of  an  assessment,  or 
the  motives  which  prompted  it,  the  court  would  not  inquire: 
Oglesby  v.  Attrell,  105  U.  S.  605.  A  corporation  voted  to  in- 
crease its  capital  stock  two  thousand  shares  out  of  its  sur- 
plus earnings.  The  increase  was  for  a  special  object,  though 
not  so  stated  in  the  vote,  and  the  object  immediately  there- 
after failed,  whereupon  the  vote  was  rescinded  before  action 
taken  under  the  former  vote.  A  stockholder,  with  knowledge 
of  the  foregoing  facts,  a  year  later  brought  a  suit  in  equity 
to  compel  an  issue  to  him  of  stock,  upon  the  basis  of  the  vote 
before  mentioned.  Important  transactions  had  intervened,  and 
stock  changed  hands  on  the  basis  of  the  unincreased  capital. 
Held,  that  the  mere  vote  to  increase  gave  the  petitioner  no  vested 
interest,  and  that  the  company  had  power  to  rescind  its  vote, 
and  that  the  petitioner,  by  his  laches  and  acquiescence  for  so 
long  a  time,  had  lost  whatever  equity  he  might  have  had:  Terry 
v.  Eagle  Lock  Co.,  47  Conn.  141. 

§  488.  Stockholders'  Bill  — Who  may  or  most  be  Com- 
plainants. — The  holder  of   a  single  share  may  bring 

1  Cicotte    v.    Anciaux,    53    Mich.  *  Elkins  v.  R.  R.  Co.,  86  N.  J.  Eq. 

227.  241. 

*  Bach  v.  Pacific  Mail  Steamship  Co.,  'Zabriakie  v.  R.  R.  Co.,  23  How. 

12  Abb.  Pr.,  N.  S.,378.  381. 
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suit,1  or  all  the  share-holders  may  join  as  complainants.2 
It  has  been  held  that  a  person  who  has  purchased  shares 
for  the  simple  purpose  of  bringing  suit  cannot  bring  the 
action.8  The  liability  of  stockholders  for  the  debts  of  a 
corporation,  contracted  before  the  whole  capital  stock  has 
been  paid  in,  cannot  be  enforced  by  a  single  creditor 
suing  on  his  own  behalf.  The  bill  must  be  brought  in 
behalf  of  all  creditors,  and  the  assets  of  the  corporation 
must  first  have  been  exhausted.4  Where  any  fraud  has 
been  perpetrated  by  the  director  of  a  company,  by  which 
the  property  or  interest  of  the  stockholders  is  affected, 
they  have  a  right  to  come  in  as  parties  to  a  suit  against 
the  company,  and  ask  that  their  property  shall  be  relieved 
from  the  effect  of  such  fraud.* 

§  489.  Who  may  or  most  be  Defendants.  —  The  de- 
fendants in  a  bill  by  a  stockholder  to  protect  his  interests 
in  a  corporation  should  be,  first,  the  corporation  itself;6 
and  secondly,  all  other  persons  against  whom  relief  is 
sought.7  A  stockholder,  not  being  personally  liable,  is 
not  a  proper  party  in  an  action  against  the  corporation.8 

§  490.  Corporators  or  Share-holders  not  Liable  Person- 
ally on  Corporate  Contracts. — If  the  corporation  was  not 
in  legal  existence  at  the  time,  or. if  the  contract  made 
with  a  corporation  legally  in  existence  is  not  enforceable 
against  it,  either  because  it  was  ultra  vires  the  corporation 

1  Seaton  v.  Grant,  L.  R.  2  Ch.  462;  6  Bayliss   v.    R.    R.    Co.,  8   Bibs. 

Armstrong*.  Church  Soc.,  13  Grant  193. 

Ch.  556;  Zabriakie  v .  R.  R.  Co.,  23  6  Davenport  v.  Dows,  18  Wall.  626; 

How.  395;  Dodge  v.  Woolsey,  18  How.  Greaves  v. Gouge,  69 N.  Y.  154;  Charles- 

331;  Gifford  v.  K.  R.  Co.,  10  N.  J.  Eq.  ton  Ins.  Co.  v.  Sebring,  5  Rich.  Eq. 

171.  342;   Deaderick  v.  Wilson,   8  Baxc. 

*  Robinson  v.  Smith,  3  Paige,  232;  108. 

Peabody  v.  Flint,  6  Alien,  57;  Rogers  7  Morawets   on    Corporations,   sec. 

v.  Lafayette  Agr.  Works,  52  Ind.  297;  411;  Hare  v.  R  R  Co.,  1  Johns.  &  H. 

Whitney  r.  Mayo,  15  III.  251.  252j  Taylor  v.  Maixni  Co.,  5  Ohio,  162; 

*  Sparhawk  v.  R.  R  Co.,  54  Pa.  St  22  Am.  Deo.  785. 

401.  *  Adams  v.  Bank,  1  Me.  361;  10  Ami 

*  Harper  v.   Union  Mfg.   Co.,  100    Dec.  88. 
111.225. 
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or  beyond  the  authority  of  the  agent,  the  members  of  the 
corporation  cannot  be  charged  personally,  either  jointly 
or  severally.1  The  stockholders  in  a  corporation  are  not 
liable  as  such,  either  on  account  of  any  misrepresenta- 
tions made  by  the  company  before  incorporation,  or  for 
the  non-disclosure  of  the  company's  indebtedness,  on  its 
application  for  a  charter.2  But  incorporators  are  individ- 
ually liable  for  money  illegally  received  by  the  corpora- 
tion, where  the  corporation  is  but  a  cloak  for  the  purpose 
of  covering  up  the  gaming  transactions  contemplated  in 
its  organization  and  done  as  a  business.* 

Illustrations. — The  directors  of  a  bank  agreed  to  buy  the 
stock  of  A,  a  stockholder  for  the  bank.  The  bank  had  no  power 
to  purchase  the  stock.  Held,  that  the  directors  were  not  per- 
sonally liable  to  A:  Abeles  v.  Cochran,  22  Kan.  405;  31  Am. 
Rep.  194.  A  colored  man  was  ejected  from  an  omnibus  by  the 
driver,  receiving  injuries.  The  omnibus  was  owned  and  run  by 
a  corporation,  and  suit  was  brought  against  certain  of  the  stock- 
holders for  the  tort  of  the  omnibus  driver.  No  evidence  was 
introduced  to  show  any  participation  in  the  act  on  the  part  of 
the  defendants.  Held,  that  there  could  be  no  recovery:  Peek  v. 
Cooper,  8  111.  App.  403. 


§  491.  Stockholders  not  Personally  Liable  for  Debts, 
etc.,  of  Corporation. — The  stockholders  of  a  corporation 
are  not  personally  liable  for  its  debts,  unless  made  so  by 
statute.1  A  by-law  o£  a  corporation  will  not  suffice  to 
create  liability  for  corporation  debts  upon  a  member  or  of- 
ficer, unless  the  member  signs  it  and  money  is  lent  upon 
the  credit  thereof.*  When  neither  the  charter  of  a  corpo- 
ration nor  any  general  statute  imposes  on  the  individual 

1  Fay  v.  Noble,  7  Cash.  188;  Trow-  holders,  sec.  4;  Morawets  on  Car- 
tridge v.  Scudder,  11  Cash.  83;  First  porations,  sec.  569;  Freeland  «. 
Nat  Bank  v.  Almy,  117  Mass.  476;  McCullongh,  1  Denio,  414;  43  Am. 
Blanchard  *  Kaull,  44  Cal.  440;  contra,  Dec.  685;  Salt  Lake  City  Bank  v. 
Hill  r.  Beach,  12  N.  J.  Eq.  31;  Hess  Hendrickson,  40  N.  J.  L.  52;  Norton 
v.  Werts,  4  Serg.  &  R.  356.  v.  Hodges,  100  Mass.  241;  Lowry  «. 

'Matthewes  v.    Stanford,    17    Ga.  Inman,    46   N.   T.    119;    Pollard   «. 

543.  Bailey,  20  Wall.  527;  Shaw  v.  Boylan, 

9  McGrew  v.  Produce  Exchange,  85  16  Ind.  384. 
Tenn.  572;  4  Am.  St  Rep.  771.  6  Flint  v.  Pierce,  99  Mass.  68;  96 

*  Thompson  on  Stock  and   Stock-  Am.  Dec  691. 
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members  a  liability  to  pay  its  debts,  such  liability  cannot 
be  imposed  by  a  by-law  of  the  corporation.1  But  stock* 
holders  in  a  corporation  which  has  failed  to  comply  with 
the  requirements  of  the  law  necessary  to  render  their  prop- 
erty exempt  from  corporate  debts  are  primarily  liable  for 
such  debts,  and  may  be  sued  without  the  property  of  the 
corporation  being  first  exhausted.8  To  render  the  indi- 
viduals of  a  corporation  personally  liable  for  its  debts  on 
account  of  fraud,  creditors  must  show  that  they  were  in- 
duced to  become  creditors  by  something  said  or  done  by 
its  members,  amounting  to  the  perpetration  of  deceit 
upon  them.* 

§  492.  Capital  Stock  a  Trust  Fund  for  Payment  of 
Creditors. — But  the  capital  stock  of  a  corporation  is  a 
trust  fund  for  the  payment  of  creditors.4  The  unpaid 
subscriptions  are  a  trust  fund  for  all  the  creditors,  and 
cannot  be  attached  by  a  judgment  creditor.5 

Illustrations.  —  A  railroad  company,  being  indebted  to  a 
construction  company  in  the  sum  of  seventy  thousand  dollars, 
which  it  could  not  pay,  issued  to  the  members  of  the  construc- 
tion company,  in  satisfaction,  certificates  of  its  stock  of  the  face 
-value  of  three  hundred  and  fifty  thousand  dollars.    Held,  that 

1  Trustees  of  Free  Schools  in  An-  N.  T.  422;  Hurd  v.  Tallman,  60  Barb, 

dover  v.  Flint,  13  Met.  539;  Beid  v.  272;  Bank  of  St.  Marys  v.  Powers,  25 

Eatonton  Mfg.  Co.,  40  Ga.  98.  Ala.  612;  Currey  t>.  Woodward,  53  Ala. 

9  Marshall  v.  Harris,  55  Iowa,  182.  375;  Smith  v.  Huckabee,  53  Ala.  195; 

*  Sisson  v.  MatthewB,  20  Ga.  848.  Paschall  v.   Whiteett,    11    Ala.   472; 

*  Story's  Eq.  Jur.,  sec.  1252;  Wood  Allen  v.  R.  R.  Co.,  11  Ala,  437;  Bas- 
il. Dummer,  3  Mason,  308;  Vose  t>.  sett  v.  St.  Albans  Hotel  Co.,  47  Vt. 
Grant,  15  Mass.  505;  Spear  v.  Grant,  313;  Adler  v.  Milwaukee  Patent  Brick 
16  Mass.  9;  Baker  v.  Atlas  Bank,  Co.,  13  Wis.  57;  Miers  v.  Zaneaville, 
9  Met.  192;  Mumma  v.  Potomac  Co.,  Co.,  11  Ohio,  274;  13  Ohio,  197;  Henry 
8  Pet.  286;  Curran  v.  Arkansas,  15  v.  R.  R.  Co.,  17  Ohio,  187;  Moss 
How.  304;  Tarbell  v.  Page.  24  UL  46;  v.  Burroughs,  1  Wood,  467;  Payne  v. 
Ogilvie  v.  Knox  Ins.  Co.,  22  How.  387;  Bullard,  23  Miss.  90;  55  Am.  Dec.  74; 
Pay  son  v.  Stoever,  2  Dill.  431;  Sawyer  Tinkham  v.  Borst,  31  Barb.  407;  Has- 
v.  Hoa*,  17  Wall.  610;  Burke©.  Smith,  tings  v.  Drew,  76  N.  Y.  9;  Wetherbee 
16  Wall.  390;  New  Albany  v.  Burke,  v.  Baker,  35  N.  J.  Eq.  501;  Rider  v. 
11  Wall.  96;  Hightower  v.  Thornton,  Morrison,  54  Me.  429;  Shickle  v. 
8  Ga.  486;  52  Am.  Dec.  412;  Robinson  Watts,  94  Mo.  410;  Thompson  v. 
v.  Carey,  8  Ga.  530;  Reid  v.  Eatonton  Reno  Savings  Bank,  19  Nev.  103;  3 
Co.,  4  Ga.  102;  Schley  v.  Dixon,  24  Am.  St  Rep.  797;  and  see  note  to  this 
Ga.  273;  71  Am.  Dec.  121;  Slee  v.  case  in  3  Am.  St.  Rep.  806-873. 
Bloom,  19  Johns.  456;  Briggs  v.  Penni-  »  Lane's  Appeal,  105  Pa.  St  49;  51 
man,  8  Cow.  395;  Mann  v.  Pentz,  3  Am.  Rep.  168. 


§  493  CORPORATIONS.  820 

the  receivers  were  liable  as  stockholders  to  creditors  of  the  rail- 
road company,  for  the  remaining  eighty  per  cent  of  the  par 
value:  Jackson  v.  Traer,  64  Iowa,  469;  52  Am.  Rep.  449.  A 
corporation  whose  capital  was  impaired  bought  in  its  own  stock 
through  an  agent.  The  seller  did  not  know  who  the  purchaser 
was.  Held,  that  the  seller  was  liable  to  a  creditor  of  the  corpo- 
ration: Crandall  v.  Lincoln,  52  Conn.  73;  52  Am.  Rep.  560.  A 
private  corporation,  the  stockholders  of  which  were  not  individu- 
ally responsible  for  its  debts,  increased  its  stock  under  authority 
of  its  charter,  and  subscriptions  to  such  new  stock  were  made 
upon  the  agreement,  set  forth  in  the  subscription  paper,  that 
no  assessment  should  be  made,  and  that  each  subscriber  was  to 
pay  only  ten  dollars  per  share  for  such  new  stock,  the  par  value 
of  which  was  one  hundred  dollars  per  share.  Held,  that  this 
provision  was  void  as  against  creditors  of  the  corporation  with- 
out notice  of  it,  and  that  such  creditors  could  enforce  payment 
for  such  stock  to  the  extent  of  their  demands:  Union  Mutual 
Life  Ins.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  IU.  537;  37  Am.  Rep. 
129.  A,  by  his  bond,  acknowledged  the  receipt  from  an  insur- 
ance company  of  ten  shares  of  its  capital  stock,  and  agreed  to 
pay  two  hundred  dollars  therefor  in  installments, — one  fourth 
on  receipt  of  the  stock  certificate,  and  the  remainder  in  three 
equal  amounts,  at  three,  six,  and  nine  months  from  January  7, 
1871,  the  date  of  the  bond.  He  paid,  on  executing  it,  twenty- 
five  dollars,  and  his  name  was  entered  as  a  stockholder  on  the 
books  of  the  company.  The  certificate  was  not  delivered  or 
demanded.  In  1872  the  company  became  bankrupt.  Held, 
that  the  assignee  was  entitled  to  recover  of  A  the  unpaid  install- 
ments: Hawley  v.  Upton,  102  U.  8.  314.  An  insurance  com- 
pany had  been  officially  reported  as  unsound,  and  proceedings 
to  wind  up  its  affairs  were  to  be  instituted.  The  directors, 
being  aware  of  these  facts,  passed  a  resolve  that' all  stockholders 
who  would  pay  five  per  cent  on  their  stock  (on  which  ninety  per 
cent  was  unpaid),  and  surrender  their  certificates  to  the  com- 
pany, should  have  the  privilege  of  retiring  and  withdrawing  the 
notes  which  they  had  given  for  their  stock.  Had  all  the  stock- 
holders done  this,  the  company  would  have  had  funds  enough  to 
pay  about  one  half  of  its  ascertained  liabilities,  without  making 
any  provision  for  its  outstanding  policies.  Held,  that  this  re- 
solve was  a  fraud  upon  the  company's  creditors,  in  law  if  not 
in  fact,  and  as  against  them  it  afforded  no  protection  to  the 
stockholders  who  had  availed  themselves  of  it:  Gill  v.  Balis,  72 
Mo.  424. 


§  493.    Shares  most  be  Paid  for  in  Money  or  Honey's 
Worth. — Shares  of  stock  must  be  paid  for  in  money  or 
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money's  worth.  Paid-up  stock  may  be  lawfully  issued  in 
payment  of  indebtedness  due  and  payable,1  or  in  payment 
for  property  purchased  by  the  corporation.2  Subscriptions 
of  stock  to  a  corporation,  organized  to  carry  on  an  iron 
furnace,  may  be  paid  in  coal  lands,  iron  lands,  and  other 
property  necessary  for  the  business,  if  such  property  is 
taken  at  its  real  value,  and  the  transactions  are  in  good 
faith.3  In  the  absence  of  any  showing  of  fraudulent  rep- 
resentation or  concealment,  the  fact  that  securities  given 
by  a  party  to  a  corporation  in  payment  of  a  subscription 
to  stock  prove  to  be  of  no  value,  does  not  invalidate  the 
certificates  issued  and  delivered.4  Stock  issued  by  a  cor- 
poration to  a  creditor,  in  satisfaction  of  a  debt  due,  is  paid- 
up  stock,  and  such  stockholder  is  not  liable  to  a  creditor 
of  the  corporation  as  unpaid  stock.  Where  stock  is  issued 
for  a  sum  less  than  the  par  value  thereof,  a  creditor  of  the 
corporation  may  recover  the  difference  from  the  stock- 
holder.6   While  unpaid  installments  on  stock  ordinarily 

1  Van  Cott  v.  Van  Brunt,  82  N.  Y.  be  paid  otherwise  than  in  money,  we 
535.  Power  conferred  by  charter  upon  regard  as  asserting  a  more  reasonable 
directors  to  decide  time,  manner,  and  doctrine,  —  a  doctrine  better  adapted 
proportions  in  which  the  stockholders  to  the  practical  affairs  of  business  life, 
shall  pay  for  their  respective  shares,  Regarding  the  matter,  then,  in  this 
authorizes  them  to  give  a  subscriber  light,  we  shall  rule  that  payment  of 
credit:  Blunt  v.  Walker,  11  Wis.  334;  stock  subscriptions  need  not  be  in  cash, 

78  Am.  Dec.  710.  but  may  be  m  whatever,  considering 

2  Brant  v.  Ehlen,  59  Md.  1 ;  East  N.  the  situation  of  the  corporation,  repre- 
Y.  R.  R.  Co.  v.  Lighthall,  6  Rob.  (N.  sents  to  that  corporation  a  fair,  just, 
Y.)  407;  Fhelan  v.  Hazard,  5  Dill.  45;  lawful,  and  needed  equivalent  for  the 
Coit  v.  N.  C.  Gold  Amalgamating  Co.,  money  subscribed.  Any  other  doc- 
14  Fed.  Rep.  12;  Feck  v.  Coalfield  Coal  trine  than  this  would,  as  it  seems  to 
Co.,  11  Brad.  (111.)  88;  Schenck  v.  An-  us,  place  a  corporation  at  a  disadvan- 
drews,  57  N.  Y.  133;  Carr  v.  Le  Fevre,  tage,  under  a  disability  not  contem- 
27  Pa.  St.  413.     In  Liebke  v.  Rnapp,  plated  by  the  law,  and  under  which  a 

79  Mo.  22,  49  Am.  Rep.  213,  shares  of  natural  person  does  not  labor.  Besides, 
stock  in  a  bridge  company  were  given  a  corporation,  unless  prohibited  by 
to  a  newspaper  in  consideration  of  statutory  provisions,  has  a  general 
articles  to  be  published  in  the  paper  capacity  of  contracting,  which  the 
advocating  the  enterprise.  This  was  common  law  concedes  to  every  one 
held  to  be  "paid-up  "stock.  Said  the  ordinarily  competent  to  enter  into 
court:    "The  authorities  are  not  in  binding  engagements." 

entire  accord  as  to  whether  the  pay-  *  Searight  v.  Payne,  6  Lea,  283. 

ment  of  a  stock  subscription  can  be  *  Protection  life  Ins.  Co.  v.  Osgood, 

made  in  anything  else  than  money,  93  HI.  69. 

some  holding  one  way  and  some  the  6  Kehlor  v.  Lademann,  1 1  Mo.  App. 

other.    But  the  class  of  authorities  550. 

which  declare  that  a  subscription  may 
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constitute  a  trust  fund  for  the  payment  of  the  corporate 
debts,  yet  where  stock  has  been  issued  to  a  stockholder 
and  settled  for  by  him,  under  an  arrangement  made  in 
good  faith  with  the  company,  it  is  not  in  the  power  of  a 
creditor,  in  all  cases,  and  as  a  matter  of  right,  to  disturb 
the  arrangement  so  made,  on  the  ground  that,  in  the  light 
of  subsequent  events,  it  was  a  disadvantageous  one,  and 
especially  where  such  creditor  knew  of  the  transaction  at 
the  time,  and  acquiesced  in  it.1  Where  a  stockholder  exe- 
cuted to  the  company  his  note  and  mortgage  in  payment 
of  his  stock  subscription,  the  stock  must  be  regarded  as 
paid  in,  and  the  note  and  mortgage  as  given  for  money 
loaned  or  invested  by  the  company.  The  liability  of  the 
stockholder  on  the  note  and  mortgage  is  no  less  than  that 
of  any  other  borrower;  nor  do  his  rights  as  a  stockholder 
stand  on  any  better  footing  than  those  who  paid  for  their 
stock,  but  borrowed  nothing  from  the  company.2 

Illustrations.  —  Stockholders  were  allowed  to  pay  their 
subscriptions  by  conveying,  or  causing  to  be  conveyed,  to  the 
corporation  coal-lands,  the  business  of  the  corporation  being  to 
mine  coal  and  to  buy  and  sell  coal-lands,  and  the  value  thereof 
was  bona  fide  fixed  at  five  hundred  thousand  dollars,  the  whole 
amount  of  the  capital  stock,  although  the  land  cost  only  fifty- 
seven  thousand  dollars  when  bought  from  the  farmers.  Held, 
that  they  were  not  liable  as  upon  unpaid  stock  for  the  debts 
of  the  corporation:  Peck  v.  Coalfield  Coal  Co.,  11  HL  App.  88. 
Certain  stock  in  a  company  was  sold  at  par.  A  note  was  given 
for  the  price  payable  out  of  the  net  receipts  or  earnings  of  the 
stock,  to  be  paid  quarterly  by  the  company.  The  note  contained 
a  condition  that  the  principal  should  become  due  upon  failure 
to  pay  the  installments  regularly.  Held,  that,  under  the  cir- 
cumstances, the  transaction  amounted  to  a  valid  sale:  Dean  v. 
Nelson,  10  Wall.  158.  After  the  owners  of  mining  property  had 
organized  themselves  into  a  corporation,  they  contracted  with 
the  directors,  they  being  the  directors,  whereby  they  conveyed 
the  property  to  the  corporation,  and  received  as  payment  fall- 
paid  stock.  This  contract  was  never  impeached.  Held,  that  a 
creditor  of  the  corporation,  which  had  become  insolvent,  could 
not  show  that  the  said  stock  had  never  been  paid  for,  in  whole 

1  Coit  v.  North  Carolina  Gold  Amal-        *  Union  Central    life  Ins.  Co,  c 
gamating  Co.,  14  Fed.  Rep.  12.  Curtis,  35  Ohio  St.  343. 
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or  in  part,  so  as  to  hold  the  stockholders  liable  for  his  debt: 
Phelan  v.  Hazard,  5  Dill.  45.  In  an  action  to  recover  from  de- 
fendant a  debt  of  a  manufacturing  corporation,  on  the  ground 
that  the  capital  stock  had  not  been  fully  paid  in,  it  appeared 
that  defendant  had  signed  the  articles  of  incorporation,  had 
subscribed  for  stock,  was  a  trustee  and  secretary  of  the  corpo- 
ration, and  actively  engaged  in  its  management,  and  that  his 
name  was  recorded  in  the  corporation  books  as  a  stockholder. 
Held,  that  he  was  a  stockholder,  although  he  had  neither  paid 
for  his  stock  nor  received  a  certificate  for  it:  Wheeler  v.  Millar, 
90  N.  Y.  353. 

§  494.  When  Property,  etc.,  cannot  be  Taken  in  Pay- 
ment of  Shares.  —  Where  property  has  no  actual,  posi- 
tive, and  ascertainable  value,  it  seems  that  it  cannot  law- 
fully be  accepted  in  payment  of  stock.1  Where  paid-up 
stock  is  issued  for  services  to  be  performed,'  or  in  pay- 
ment of  indebtedness  not  yet  due,*  the  person  receiving 
it  becomes  liable  for  its  par  value.  Where  nominally  paid- 
up  stock  is  issued  without  consideration,  either  as  a  bribe 
or  a  present,  the  person  who  receives  it  becomes  liable  to 
creditors  for  its  par  value.4  A  secret  agreement  with  a  com- 
pany, that  a  stock  subscription  of  defendant  was  merely 
to  be  colorable,  is  a  fraud  upon  other  subscribers  for  stock, 
and  is  not  a  defense.6  One  who  takes  capital  stock  from 
the  corporation,  paying  no  consideration  therefor,  cannot 
avoid  his  responsibility  to  creditors  of  the  corporation,  on 
the  ground  that  he  is  the  holder  of  full-paid  stock.6  Pay- 
ment by  a  stockholder  to  a  firm  of  which  he  was  a  mem- 
ber, of  a  sum  equal  to  the  amount  of  his  stock,  to  satisfy  a 
debt  due  from  the  corporation  to  the  firm,  will  not  ex- 
tinguish his  liability  as  stockholder  to  other  creditors  of 
the  corporation.7  Transfer  of  patent  rights  of  unascer- 
tained value  cannot  be  deemed  payment  of  a  subscription 

1  Tasker  v.  Wallace,  6  Daly,  364.  &  J.  872;  Crawford  v.  Rohrer,  59  Md. 

*  Barnes  v.  Brown,    11  Hon,   315;  599. 

Andreas  s  Case,  L.  R.  8  Ch.  Div.  126.  6  Downie  v.  White,  12  Wis.  176;  78 

8  Appleyard's  Case,  49  L.   J.  Ch.  Am.  Dec.  731. 

290.  6  A.  Wight  Co.  v.  Steinkemeyer,  6 

4  Everman  v.    Krieckhaus,   7    Ma  Mo.  App.  574. 

App.  455;  Ex  parte  Daniell,  1  DeGez  7  Buchanan  v.  Meiaser,  105  I1L  638. 
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to  the  stock  of  a  railroad  company  such  as  will 
the  statute.1  Notwithstanding  stock  in  a  corporation  has 
been  issued  as  full-paid  stock,  but  in  payment  for  property 
taken  by  agreement  instead  of  money  for  the  use  of  the 
company,  yet,  upon  proof  that  the  property  was  not  of 
value  commensurate  with  the  stock,  and  that  the  arrange- 
ment was  collusively  made,  a  receiver  can  maintain  a 
suit  to  compel  the  stockholder  to  contribute  the  amount 
unpaid  towards  the  demands  of  creditors.1  Where  the 
charter  of  a  corporation  authorizes  capital  stock  to  be 
paid  for  in  property  instead  of  in  cash,  creditors  cannot 
complain  because  this  is  done,  if  it  is  done  in  good  faith 
and  without  fraud.* 

§  495.  Rights  of  Creditors  to  Unpaid  Assessments  by 
Share-holders. — Therefore  when  any  share-holder  has  not 
paid  up  his  share  in  full,  he  holds  the  balance  as  a  trustee 
for  the  creditors  of  the  corporation,4  and  if  the  corpora- 
tion becomes  insolvent,  and  its  assets  exhausted  before 
a  member  has  paid  for  his  shares,  a  court  of  equity  will 
interpose  and  compel  him  to  make  such  payment  for  the 
benefit  of  creditors.  Unless  he  has  paid,  he  must  pay; 
and  the  court  will  entertain  a  bill  for  discovery  to  compel 
the  corporation  or  its  members  to  disclose  whether  they 
have  paid  or  not/  and  will  put  aside  and  discharge  all  sham 
devices  and  secret  agreements  not  to  pay,  or  not  to  pay 
in  full,  or  to  pay  in  something  other  than  money  or 
money's  worth.*     The  obligation  to  make  good  unpaid 

'Taakerr.  Wallace,  6  Daly,  364.  *Miers  r.  ZanesviHe  Co.,  11  Ohio, 

*V^Cott*.  VanBrunt,2Abb.N.     273;  Middletown  Bank  r.  Rosa,  3  Conn- 

a**~  135;  Bogardua  v.  Rosendale  Man.  Co.. 

,^V?ltUv-  °°ld   Amalgamating  Co.,  7N.  Y.  147. 

119  U   S.  343.  •Mann  *.  Cooke,  20  Conn.  179,  187; 

•Adler*  Patent  Brick  Co.,  13  Wis.  Robinson  r.  R.  R.  Co.,  32  Pa.  St.  334; 

*).      But  stockholder*  are  liable  to  Graff  v.  R.  R.  Co.,  31  Pa.  St.  489;  New 

creditors  only  to  the  extent  of  their  Albany  etc  R.  R.  Co.  v.  Fields,  lOInd. 

*fP**d  subscriptions:  Warfield  r.  Can-  187;  New  Albany  etc.  R.  R.  Co.  *. 

2^1?;./2?owll'66652Am-S*-R«p.  Slaughter,    10   Ind.   218;   Downie  ». 

W  qTH>8  APPeJ*  115  Pa.  St.  88;  2  White,  12  Wis.  176;  78  Am.  Dec.  731; 

*»-  St.  Rap.  532.  Blodgett  ».  Morrill,  20  Vt.  609;  Na- 
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portions  of  capital  stock  when  necessities  of  creditors 
require  it  is  a  charge  upon  the  stock,  which  passes  with 
it  to  the  transferees  thereof,  subject  to  exceptional  in- 
stances, where  the  original  subscribers  are  not  with- 
standing liable  by  charters  or  general  statutory  provis- 
ions.1 A  bill  in  equity  by  a  creditor  will  lie  to  compel 
a  stockholder  to  pay  arrears  on  stock,  though  by  the 
statutes  of  the  state  an  ample  remedy  is  provided.2  Be- 
fore the  dissolution  of  a  corporation,  a  court  of  equity, 
not  a  court  of  law,  is  the  proper  forum  for  a  suit  by  a 
judgment  creditor  of  the  corporation  to  enforce  the 
liability  of  a  share-holder  on  his  unpaid  subscriptions.8 
Creditors  of  an  incorporated  company,  who  have  ex- 
hausted their  remedy  at  law,  can,  in  order  to  obtain  sat- 
isfaction of  their  judgment,  proceed  in  equity  against  a 
stockholder  to  enforce  his  liability  to  the  company  for 
the  amount  remaining  due  upon  his  subscription,  al- 
though no  account  is  taken  of  the  other  indebtedness  of 
the  company,  and  the  other  stockholders  are  not  made 
parties,  and  although,  by  the  terms  of  their  subscriptions, 
the  stockholders  were  to  pay  for  their  shares  "as  called 
for"  by  the  company,  and  the  latter  had  not  called  for 
more  than  thirty  per  cent  of  the  subscriptions.4  A  stock- 
holder cannot  decrease  his  number  of  shares  after  debts 
have  accrued.5  A  resolution  permitting  stockholders  on 
payment  of  thirty  per  cent  on  their  shares  to  forfeit  them 
is  void  as  against  creditors.6  The  word  "  non-assessable  " 
upon  the  certificate  of  stock  does  not  cancel  or  impair  the 
obligation  to  pay  the  amount  due  upon  the  shares  created 

than  v.  Whitlock,  9  Paige,  152;  Noble  1  Bell's  Appeal,  115  Pa.  St.  88;  2  Am. 

v.  Callender,  20  Ohio  St.  199;  Henry  v.  St.  Rep.  532. 

R.  R.  Co.,  17  Ohio  187;  Havilaad  v.  'Payne  v.  Billiard,  23  Miss.  88;  55 

Chace,  39  Barb.  283.     The  presump-  Am.  Dec.  74. 

tion  is,  that  a  certificate  of  stock  in  s  Brown    v.    Fisk,    23    Fed.    Bep. 

the  usual  form  is  full  paid,  and  a  pur-  228. 

chaser  who  takes  it  without  notice  is  *  Hatch  v.  Dana,  101  U.  S.  205. 

not  liable  to  creditors  if  the  company's  B  Payne  v.  Bullard,  23  Miss.  88;  55 

representations  that  the  stock  is  full  Am.  Dec.  74. 

paid  were  false:  Johnson  v,  Lnllman,  *  Slee  v.  Bloom,  19  Johns.  456;  10 

88  Mo.  567.  Am.  Deo.  273. 
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..*.-'^.  .\*"*.:a  :ir~j  jKT  tvis  \f  liit  Fiiex  feioLai  i*  *»i-i»  1^*1 
**t.i"*  vt  .*,■.!*  *ui.._  iix  i#r  *ji— j^i  a.r  ih^-^m  w:-^  zitt  ls~zl-  r 
v.»..vt**  */ v.#t  I'.^/.ar  r.r_  *     £:••'.  iix:  i^rr  "Lift  ^Lfi^fLr   x 

•*:.'!-  f  *  f/i.*",t  p^^r.-..*^  -7  Vj*  x£-rs>  inc.  z^sT^-i  ijj*  «^.:^^rT- 

**/<^r./,;'J^:f%  w:r<r  ii^.f,.*r  to  \z*  +1?*^  of  tr::.*  zztt  p±T  cec:  ^ 
lh#:  w:'l>*s,f*of  tiitz  cofj/iri'Ion:  .^^tj,^3  r.  J£>%.  7  31:-.  Arp. 
4'/4j  !<',  Mo,  /Vy4,  f*u^/<^rrir>!rr?  to  tb*  *Vjck  of  a  corpora^  jfi 
\t'4.\{\  xwzuty  \*r  w.nl  <A  th*e  fthana?.  and  r*orire»i  fcll-paM  cer- 
tjfi^afy4j{  with  an  ajfr^tri^rxt  bj  tc»e  o>2ipanj  that  no  tmhzr 
h*.**'M+tti'u\A  *\iff*x\fl  \&  Uizj\h  th*reoa.  ^>/'/.  that  thi<  agr^<- 
%u*'.ul  w,m  void  hh  X/j  croJitoni.  who  are  entitkd  to  coo-iier  the 
*U><:k  *ti\Mri\*#l  an  a  tru«*t  fund  for  their  pajment:  Swrill  t. 
Thaytr,  J05  \}.#.\4%.  A  corporatioo in  1^71  reduced  its  cap- 
ful fcf.///k{  of  which  twenty-four  per  cent  only  had  been  paid  in, 
ftfi'J  i**tj^J  paid-up  certificates  based  upon  the  new  valuation. 
Aft/:rwardfi  thr?  corporation  l^ecame  bankrupt,  and  the  assignee 
paid  a  forty- far-Kisnt  dividend  to  creditors  generally  from  assets 
realised  ulJOfJf  without  calling  on  the  stockholders.  Held,  that 
a*  tod,  :U*  contracted  tefore  the  reduction  of  the  capital  stock 
»'i  !«/ 1,  itio  Ntockholdcrs  of  that  date  were  liable  beyond  the 
amount  of  their  twenty-four-per-cent  payment;  but  that  as  to 
«»r,u  afterwards  contracted,  those  stockholders  were  to  be  con- 

1  Upton  v.  Tribilcock,  91  U.  8.  45. 
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eidered  as  having  paid  up  their  subscriptions,  but  that  they 
should  take  no  benefit  from  the  forty-per-cent  payment  by  the 
assignee,  as  this  should  have  been  made  primarily  to  creditors 
who  could  not  resort  to  the  liabilities  of  the  stockholders:  In  re 
State  Ins.  Co.,  14  Fed.  Rep.  28.  The  charter  of  a  railroad  com- 
pany provided  that  five  per  cent  on  each  share  should  be  paid 
when  subscribed,  and  subsequent  payments  be  made  upon  calls. 
The  stockholders  voted  that  no  further  calls  be  made;  that  cer- 
tificates issue  for  stock  to  the  extent  to  which  payment  had 
been  made,  and  that  the  balance  of  the  subscription  be  can- 
celed. This  vote  was  carried  out  while  the  company  was  sol- 
vent. Seven  years  after,  when  the  company  was  bankrupt  and 
practically  dissolved,  certain  of  its  creditors  sought  to  make 
the  parties  released  liable  as  stockholders  for  unpaid  subscrip- 
tions. Held,  that  said  parties  had  been  released  from  all  such 
liability:  Steacy  v.  R.  R.  Co.,  5  Dill.  348.  A  railroad  corpora- 
tion was  insolvent,  and  its  stock  was  worthless.  The  corpora- 
tion owed  G.,  and  in  good  faith  transferred  to  him,  in  payment 
of  the  debt,  the  unissued  stock  at  twenty  cents  on  the  dollar. 
Held,  that  notwithstanding  the  Iowa  statute,  6.  was  not  liable 
to  creditors  of  the  corporation  for  the  remaining  eighty  cents: 
Clark  v.  Bever,  31  Fed.  Rep.  670.  A  corporation  transferred 
shares  of  its  stock  and  its  bonds  to  the  defendant  gratuitously. 
The  defendant  sold  the  bonds.  None  of  the  property  of  the 
corporation  had  been  applied  in  the  payment  of  the  bonds. 
Held,  that  a  creditor  of  the  corporation  could  not  compel  the 
defendant  to  pay  for  the  stock,  or  account  for  the  bonds:  Chris- 
tenson  v.  Eno,  106  N.  Y.  97;  60  Am.  Rep.  429. 

§  496.    Personal  Liability  of  Stockholders  by  Statute.  — 

But  in  some  states,  by  statute  stockholders  have  been  made 
personally  liable  for  the  debts  of  the  corporation.1  Un- 
der the  New  York  statutes,  the  receiver  of  a  corporation 
may  bring  separate  actions  against  each  stockholder  to 
collect  unpaid  subscriptions.2  Fraud  must  be  established 
to  authorize  the  recovery  of  damages  against  members  of 
a  corporation  under  the  Iowa  code.  The  statute  does  not 
give  a  right  of  action  for  negligence  or  mismanagement.8 

1  Mokelumne  etc  Co.  v.  Woodbury,  personal  liability  upon  its  stockholders: 

14  Cal.  265;  Gray  v.  Coffin,  9  Cush.  Keid  v.  Eatonton  Mfg.  Co.,  40  Ga,  98; 

192;  Coffin  v.  Rich,  45  Me.  507;  71  2  Am.  Rep.  562. 

Am.  Dec.  559;  Com.  Bank  v.  Steam  *  Van  Wagenen  v.  Clark,  22  Hun, 

Factory,  6  R.  I.  154;  75  Am.  Dec.  688.  497. 

A  corporation  cannot,  unless  author-  s  Hoffman  v.  Dickey,  54  Iowa,  135. 
ized  by  charter  or  statute,  impose  a 
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Under  a  statute  providing  that  all  stockholders  of  corpo- 
rations shall  be  individually  liable  to  the  creditors  of  the 
company  to  the  amount  of  unpaid  stock  held  by  them, 
that  the  creditor  who  sues  is  also  a  stockholder  does  not, 
under  the  statute,  make  any  difference,  provided  he  has 
paid  in  full  for  the  stock  held  by  him,  and  consequently 
is  not  individually  liable  for  the  debts  of  the  company.1 
A  receiver  of  a  corporation  organized  under  the  New  York 
general  manufacturing  act  is  not  vested  with  the  right 
of  action  given  by  that  act  to  creditors  of  the  corporation 
to  enforce  their  liabilities  against  the  stockholders.  This 
right  is  conferred  only  upon  such  creditors  as  are  within 
the  prescribed  conditions,  and  for  their  personal  benefit.9 
Where  a  statute  makes  each  stockholder  liable  for  the 
debts  of  a  company,  each  stockholder  at  the  time  the 
debt  was  contracted  is  meant.*  The  liability  of  a  stock- 
holder for  the  debt  of  a  corporation  may  be  enforced  by 
action  against  his  executors,  although  the  debt  accrues 
after  the  stockholder's  death.4  If  one  subscribes  for  stock 
in  the  name  of  minors,  for  the  purpose  of  avoiding  per- 
sonal responsibility  if  the  corporation  should  become  in- 
solvent, and  receives  the  benefit  of  the  stock,  he  will  be 
liable  for  the  corporate  debts.*  The  liability  of  a  stock- 
holder, under  a  charter  making  each  liable  to  the  corpo- 
ration creditors  "to  the  amount  of  his  stock,  and  no 
more,"  is  not  affected  by  the  fact  of  his  having  paid  to 
the  corporation  the  full  amount  of  his  stock  subscrip- 
tion.6 A  clause  of  the  constitution  providing  for  the 
personal  liability  of  stockholders  of  corporations  may  be 
waived  by  the  insertion  of  a  stipulation  to  that  effect  in 
all  the  contracts  of  the  corporations.7  In  Iowa,  before 
any  stockholder  can  be  charged  with  the  payment  of  a 

1  Smith  v.  Londoner,  5  Col.  365.  *  Castlemanv.  Holmes,  4  J.  J.  Marsh. 

2  Farnsworth   v.  Wood,  91   N.  Y.     1;  Roman  v.  Fry,  5  J.  J.  Marsh.  634. 
808.  •Lewis  t>.   St   Charles  County,   5 

»  Moss  v.  Oakley,  2  Hill,  266.  Mo.  App.  226. 

4  Manville  v.  Edgar,  8   Mo.  App.        7  French  v.  Teechemaker,  24  CaL 
824,  618. 
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judgment  rendered  against  a  corporation  of  which  he  is 
a  stockholder,  a  proceeding  by  ordinary  action  must  be 
instituted    against    him,   and    his  liability   determined 
therein.1     Stockholders   in   a  banking    corporation   are 
only    personally    liable,    or    their    individual    property 
chargeable,  for  the  debts  of  the  corporation  to  the  extent 
and  as  prescribed  by  the  charter.     By  becoming  stock- 
holders, they  assent  to  the  terms  and  assume  the  liabilities 
imposed  by  the  act  creating  the  corporation.     The  obli- 
gations thus  assumed  are  created  by  the  charter,  and 
cannot  be  extended  by  implication  beyond  the  terms  of 
that   instrument   reasonably   interpreted.     If  a  general 
personal  liability  is  created,  it  may  be  enforced  by  a  per- 
sonal action,  as  other  personal  obligations  are  enforced. 
If  the  charter  merely  permits  the  individual  property  of 
stockholders  to  be  levied  upon  and  taken  in  execution 
on  a  judgment  against  the  corporation  in  a  given  con- 
tingency, and  provides  that  the  same   process  may  be 
used  and  enforced  by  the  stockholders  whose  property  is 
first  taken,  against  the  property  of  the  other  stockholders, 
so  as  to  compel  a  ratable  contribution  by  all,  no  general 
individual  liability  is  created  for  which  a  personal  action 
can  be  brought.     In  such  case  the  creditor  of  the  corpora- 
tion is  confined  to  the  remedy  against  the  stockholders, 
and  their  individual  property  given  by  the  act.2     Where 
a  stockholder  was  induced  to  take  the  stock  by  the  false 
representations  of  the  president  of  the  corporation,  that 
it  was  full-paid  capital  stock,  on  which  was  no  liability  of 
stockholders,  it  was  held  to  be  no  defense  in  an  action  by 
judgment  creditors  of  the  corporation  on  his  statutory 
liability.8    Where  by  the  charter  of  a  bank  stockholders 
are  "  bound  respectively  for  all  the  debts  of  the  bank  in 
proportion  to  their  stock  holden  therein,"  one  creditor 
cannot  sue  a  stockholder  at  law  (there  being  numerous 

1  Baylisa  v.  Swift,  40  Iowa,  648.  '  Briggs  v.  Cornwall,  9  Daly,  436. 

9  Lowry  v.  Inman,  46  N.  Y.  119. 
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other  creditors)  to  recover  the  foil  amount  of  his  debt, 
without  regard  to  those  other  creditors,  or  to  the  ability 
of  the  other  stockholders  to  respond  to  their  obligations 
under  the  charter,  and  so  appropriate  to  himself  the  en- 
tire benefit  of  that  stockholder's  security,  and  exclude  all 
other  creditors  from  it.  He  should  proceed  in  equity, 
where  the  proportion  can  be  ascertained  upon  an  ac- 
count taken  of  debts  and  stock,  and  a  pro  rata  distribu- 
tion of  the  debts  among  the  several  stockholders.1  Where 
by  statute  a  stockholder  is  liable  to  creditors  to  double 
tho  amount  of  his  stock,  each  stockholder  is  severally 
liablo  to  any  creditor.*  A  receiver  of  "all  the  estate, 
property,  and  equitable  interest"  of  an  insolvent  banking 
corporation  created  by  the  state  of  Illinois  cannot  enforce 
against  a  stockholder  in  the  corporation  the  liability  im- 
posed by  the  statute  of  Illinois  on  each  stockholder  for 
doublo  the  amount  of  his  stock,  such  liability  being  one 
in  favor  of  creditors  of  the  bank,  and  not  in  favor  of  the 
corporation.*  A  creditor  of  a  corporation,  who  can  also 
resort  to  stockholders,  has  not  two  funds  in  such  a  sense 
as  to  be  compelled  to  resort  first  to  the  stockholders  at  the 
suit  of  a  corporation  creditor  who  has  no  recourse  against 
tho  stockholders,  because  the  stockholders  are  not  com- 
mou  debtors.4 

Illustrations. — A  bank  charter  provided  that  stockholders 
41  shall  be  individually  liable  to  the  amount  of  their  stock 
for  all  tho  debts  of  the  corporation."  Held,  1.  That  the  lia- 
bility roaches  to  the  nominal  value  of  the  stock,  and  not 
merely  to  the  unpaid  balance  on  stock  subscriptions;  2.  That 
tho  stockholder  is  liable,  although  he  was  not  a  stockholder 
when  the  creditor's  cause  of  action  accrued:  Root  v.  Sinnock, 
120  111.  350;  60  Am.  Rep.  558.  The  charter  of  a  corporation 
provides  that  "each  stockholder  shall  be  jointly  and  severally 
liable  to  the  creditors  thereof  in  an  amount,  besides  the  value  of 
bin  share  or  shares  therein,  not  exceeding  ten  per  cent  of  the 
par  value  of  the  share  or  shares  held  by  him."    JffWd,  that  a 

1  Pollard  v.  Bailey,  20  Wall.  520.  *  Jaotfbaon  v.  Allen,  20  BUtchf.  525. 

•McCarthy  v.  Lavatohe,  89  I1L  270|  '  Carter  *  Nwd,  24  G*.  346;  71  Am. 
SI  Aid.  Hop.  83*  Deo.  ISO. 
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creditor  may  bring  his  individual  action  at  law  against  one  of 
the  stockholders  to  recover  his  debt  to  the  extent  of  ten  per 
cent  of  the  par  value  of  the  defendant's  shares:  Hall  v.  Klincky 
25  S.  C.  348;  60  Am.  Rep.  505. 

§  497.  Construction  of  Such  Statutes.— Statutes  ren- 
dering a  stockholder  personally  liable,  it  is  held  in  some 
courts,  should  be  liberally  construed;1  in  other  courts  it  is 
held  that  such  statutes  should  be  strictly  construed;2  and 
again  in  other  courts  it  is  said  that  they  should  be  rea- 
sonably construed.*  A  statute  which  provides  that  the  di- 
rectors of  any  corporation  (except  banking  companies) 
shall  be  liable  for  its  debts  in  excess  of  its  capital  stock, 
applies  only  to  debts  voluntarily  created  by  the  directors, 
and  does  not  include  a  judgment  against  the  corporation 
for  damages  for  loss  of  a  steamboat  through  the  negli- 
gence of  its  agents.4  Where  a  statute  makes  stockholders 
personally  liable  to  the  holder  of  bills  drawn  on  the  cor- 
poration and  refused  payment  by  the  corporation,  only 
such  stockholders  and  their  successors  as  were  members 
when  the  payment  was  refused  are  liable.5  A  subscriber 
for  stock  in  a  corporation  who  has  paid  part  of  his  sub- 
scription, but  whose  stock  is  afterwards  forfeited  by  the 
company  for  non-payment  of  calls,  is  not  a  stockholder 
within  the  meaning  of  the  New  York  statute,  making 
each  stockholder  in  any  company  formed  under  the  act 
liable  to  its  creditors  "to  an  amount  equal  to  the  amount 
of  unpaid  stock  held  by  him,"  until  the  stock  so  held  by 
him  shall  have  been  paid  up.  The  forfeiture  relieves  the 
subscriber  from  all  liability  to  the  company  for  the  un- 
paid subscription,  and  he  ceases  to   be   a  stockholder 

1  Carver  v.   Braintree  Mfg.  Co.,  2  Hendrickaon,  40  N.  J.  L.  62;  Irvine 

Story,  432;  Freeland  v.  McCollongh,  v.  McKeon,  23  Cal.  472. 

1  Denio,  414;  43  Am.  Deo.  685.  *  Mokelumne  Hill  Co.  v.  Woodbury, 

'  Lowry  v.  Inman,  46  N.   T.  119;  14  Cal.  265;  Davidson  v.  Rankin,  34 

Chase  v.  lord,  77  N.  Y.  1;  Mover  v.  Cal.  505. 

Slate  Co.,  71  Pa.  St  293;    Means's  *  Cable  v.  Gaty,  34  Mo.  573. 

Appeal,  85  Pa.  St.  75;  Gray  v.  Coffin,  6  Bond  v.  Appleton,  8  Mass.  472;  5 

9  Cash.  192;  Salt  Lake  Nat.  Bank  v.  Am.  Dee.  111. 
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within  the  meaning  of  the  statute.1  The  summary  rem- 
edy provided  by  the  Missouri  Revised  Statutes,  against 
stockholders  of  a  corporation  against  which  an  execu- 
tion has  been  obtained,  cannot  be  maintained  against 
the  administrator  of  a  deceased  stockholder.2  A  judg- 
ment against  the  corporation  for  waste  is  an  "  indebted- 
ness" for  which  a  stockholder  is  liable.*  The  liability  of 
a  corporation  for  the  infringement  of  letters  patent  is  not, 
before  judgment,  a  "debt"  for  which  under  a  statute  the 
officers  are  personally  liable.4  A  street  railway  is  a  railroad 
corporation,  under  a  statute  imposing  only  single  liability 
on  the  stockholders  of  "  all  existing  railroad  corporations."5 
The  individual  liability  of  a  stockholder  for  a  debt  of  the 
corporation  may  be  released  by  a  cancellation  of  the  stock 
by  the  corporation  before  the  creation  of  the  debt,  the  issue 
having  been  on  the  pretense  that  a  stock  dividend  had  been 
earned  when  such  was  not  the  fact.6  A  judgment  credi- 
tor of  a  corporation,  after  execution  returned  unsatisfied, 
may  sue  in  equity  for  himself,  and  for  such  other  credi- 
tors as  may  join  him  making  the  corporation,  and  such  of 
its  delinquent  stockholders  as  are  within  the  jurisdiction, 
defendants,  and  may  have  an  account  taken,  and  an  order 
compelling  payment  by  such  stockholders;  and  this  not- 
withstanding that  a  state  statute  provides  a  remedy  at  law 
against  an  individual  stockholder  to  enforce  contribution. 
If  such  stockholders  are  liable  to  the  full  amount  of  their 
unpaid  subscriptions,  an  assessment  before  suit  is  un- 
necessary.7 A  demand  against  a  corporation  for  damages 
for  loss  of  a  steamboat  through  the  negligence  of  its  agents 
is  not  a  "debt"  of  the  corporation  for  which  the  stock- 
holders are  jointly  and  severally  liable,  under  a  statute 
providing  that  the  stockholders  are  jointly  and  severally 

1  Mills  v.  Stewart,  41  N.  Y.  384.  6  Jerman  v.  Benton,  79  Mo.  148. 

9  Onmmings  v.  Wright,  11  Mo.  App.  *  Hoilingshead    t>.    Woodward.    81 

348-  Hun,  410. 

!  £ow?U  *  R-  R'» w  Fed-  R«P-  726.  7  Holmes  v.  Sherwood,  3  MoCrary, 

*  Child  v.  Boston  Iron  Work*,  137  406|  16  Fed.  Rep.  726 
Mass.  516;  50  Am.  Rep.  328. 
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liable  if  the  corporation  fails  to  give  notice  annually  of 
all  the  "existing  debts"  of  the  corporation.1  A  creditor 
of  a  corporation  which  was  established  in  New  York,  un- 
der the  statute  of  that  state  which  provides  that  stock- 
holders and  officers  shall  be  personally  liable  as  a  penalty 
in  certain  contingencies,  cannot  maintain  his  action  in 
Massachusetts  to  enforce  his  claim  personally  against  a 
stockholder  or  officer  of  the  corporation.'  A  statute  pro- 
viding that  if  the  indebtedness  of  a  mining  company 
shall  at  any  time  exceed  the  capital  stock  paid  in,  the 
directors  assenting  thereto  shall  be  individually  liable 
to  the  creditors  for  such  excess,  applies  only  to  the  un- 
paid creditors,  to  the  making  of  whose  debts  the  directors 
assented,  and  directors  are  not  liable  to  creditors  to  whose 
debts  they  did  not  assent,  although  such  debts  were  in- 
curred to  pay  off  former  illegal  indebtedness  to  which 
they  had  assented.8  A  notice  of  an  application  for  an 
execution  against  a  stockholder  on  a  judgment  against  a 
corporation  confers  no  jurisdiction  of  the  person  if  served 
personally  without  the  state.4 

Illustrations. — A  Missouri  statute  exempted  from  liabil- 
ity for  corporate  debts  all  persons  holding  stock  in  a  corpo- 
ration as  collateral  security,  but  treated  the  persons  pledging 
such  stock  as  holding  the  same,  making  them  liable  therefor. 
Held,  that  persons  to  whom  a  corporation  pledged  its  stock  as 
collateral  security  were  exempt:  Burgess  v.  Seligman,  107  U.  S. 
20.  A  corporation  became  insolvent  pending  the  settlement  of 
the  estate  of  a  stockholder  whose  stock  was  only  half  paid  up 
at  the  time  of  his  death.  No  call  was  made  on  him  or  on  his 
executor.  Held,  that  after  settlement  and  distribution,  a  credi- 
tor of  the  corporation  could  not  maintain  an  action  against  the 
executor,  who  was  legatee  and  devisee  as  well:  Larkin  v.  Willi, 
12  Mo.  App.  135.  A  corporation  gave  a  trust  deed  to  S.  to 
secure  the  payment  of  first-mortgage  bonds,  and  also  issued 
paid-up  stock  to  be  held  by  S.  for  one  year,  that  he  might  con- 
trol the  corporation,  and  secure  the  payment  of  interest  on 

1  Gable  v.  McCune,  26  Mo.  371;  72  *  Allison  v.  R.  R.  Co.,  Tenn.,  1888 
Am.  Deo.  214.  *  Wilson  t%  Seligman,  36  Fed.  Rep 

2  Halsey  v.  McLean,  12  Allen,  439;  164. 
90  Am.  Dec.  157. 
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tir*  tcoi*.  *iz&  r^i-oxk  showed  ztat  5.  was  a  r^xklrli 
xz.  1  iir  ?nz£C±r-<«xc  li-ti  b*  bsli  the  fscck  is  escrow.  JSVJ.f. 
iLi.z  S  wt*  Zf'Ji  ~jjl\:jz  Vj  ;o»  wro  b&c*izie  2  ce»i:t.:r  of  the 
<«-_—♦  ntl.r.  te5;r*  -S.  i?rinf*d  zht  tLzL~s  cc  a  st-iekbilier  by 
T'/.ir:  /"-*«/?-'  t.  &~.\jrn  :*.  7  Mi.  Apc<.  :>Vx  The  charter  of  a 
ei-r^.-'i— .c  o:cifc;".*tti  tif*  elr^se:  -Ea^h  ssoekbxier  ^LiTi  be 
L-i'.-t  v^  c -■-'.>  lb*  anri-^ii  cf  scxJk  bell  or  owr>ed  bv  L:: 
a:: :  : .  r  tLr-ne  d:c:L*  af>r  £:tlz*  ^;c«  of  trussfe-/"  etc. 
ccri*. i»*ii.c  LtTirz  becc^L*  i^a'-Its:!.  A.  &  ere*IiVjr.  tr«;ghl  an 
a-.:,  .c  azii~*t  B.  coe  of  the  es«x kb:*l  iers.  in  which  be  soczht  to 
b'-i  L.^.  rssprcst^I-r  f:r  tbe  d^ic  to  the  araocnt  of  the  stock 
Le".  i  *  j  hlsi.  £fc~:\  thi?  E  ecdi  i>^  set  up  the  m>n:^ifiintico- 
al-*.~  ;f  ;:_e  f:zjjrj?z  in  defease.  az>d  thai  tinder  the  arove  clause. 
the  *v*_  killers  were  severallr  and  isiivid^allT  lisile:  He- 
Ci  -  ^  v.  La  to*?  v.  £-*  EL  270.  A  starve  provides  that  where 
ex^.-t.-ya  ag^inn  a  corpora  tijn  cam>:£  be  satisDed  on  the  cor- 
porate property,  it  iray  be  levied  cc  the  property  of  the  stock- 
h'j\  ^n  to  the  extent  of  their  shares,  btit  only  upon  an  order 
fr  jiu  the  coart  in  which  the  actSxi  has  been  brought,  and  upon 
motl^a  after  notice  to  the  stockholders.  Held,  that  the  stock- 
hoi  i-;r*3  liability  depended  upon  the  aznoont  of  shares  held  at 
the  ret urn  of  the  execution,  and  not  at  the  time  of  making 
the  rc&otlon:  Skrainta  v.  Allen*  76  Mo.  354.  A  statute  pro- 
vides that  every  stockholder  of  any  company  shall  be  indi- 
vidual >  liable  to  the  creditors  of  such  company  to  an 
arii'r.:  :*t  equal  to  the  amount  unpaid  of  the  stock  held  by 
birn7  for  ail  debts  and  liabilities  of  such  company ,  until  the 
whoie  ariioant  of  the  capital  stock  so  held  by  him  shall  have 
been  paid  to  the  company.  Held,  that  a  stockholder  could 
off-et  any  demand  he  had  against  the  company:  Jcrman  v. 
Benton,  79  Mo.  143.  The  statutory  requirement  to  make  stock- 
holders liable  personally,  that  a  demand  shall  be  made  on  the 
corporation,  that  it  may  pay  the  debt  or  expose  property  to 
attachment,  held,  met  by  a  demand  by  letter  on  the  treas- 
urer, who  told  the  creditor  he  could  not  pay  the  debt,  and  did 
not  expose  any  property:  Connecticut  River  Savings  Bank  v. 
FuLe,  C'J  X.  H.  363.  Iowa  Code,  section  1072,  makes  stock- 
holders liable  when  corporate  funds  have  been  diverted  to  pay- 
ments of  dividends,  leaving  insufficient  funds  to  meet  the  lia- 
bilities. Held,  that  the  word  "funds"  means  resources,  and 
not  merely  cash  on  hand,  and  that  the  word  ** liabilities"  does 
not  include  the  capital  stock  of  the  corporation:  Miller  v.  Brar 
di'.h,  ().)  Iowa,  278.  A  bank  charter  made  the  stockholders  in- 
dividually liable  "to  make  good  losses  to  depositors  or  others." 
Held,  that  the  stockholders  were  liable  to  all  creditors  suffering 
from  the  failure  of  the  bank  to  pay  its  debts:  Queenan  v. 
Palmer,  111  I1L  619. 
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§  498.  Nature  of  Personal  Liability.— The  liability  of 
stockholders  under  such  statutes  is  not  that  of  guarantors, 
but  is  an  original  liability  like  that  of  partners  or  mem- 
bers of  an  unincorporated  association.1  The  stockholders 
are  liable  for  the  corporate  debts  as  if  there  had  been  no 
incorporation,  except  that  the  liability  is  suspended  until 
the  assets  of  the  corporation  have  been  exhausted.2  But 
a  few  cases  deny  this  doctrine^  rind  hold  that  the  liability 
of  the  stockholder  is  secondary  and  collateral,  and  like 
that  of  a  guarantor.*  Creditors  of  a  corporation  seeking 
to  recover  from  a  stockholder  on  his  individual  liability 
must  first  show  that  they  have  exhausted  their  remedy 
against  the  corporation.4  A  stockholder  is  not  liable  to 
an  execution  creditor  unless  such  stockholder  be  in  default 
to  the  corporation.5  A  creditor  of  a  corporation  organ- 
ized under  the  general  manufacturing  act  cannot  proceed 
against  a  stockholder  for  the  debt  until  he  has  obtained 
judgment  against  the  corporation,  and  an  execution  has 
been  returned  unsatisfied.6  A  stockholder  who  is  also  a 
creditor  of  the  corporation  cannot  enforce  the  personal 
liability  of  the  stockholders  for  his  debt,  and  one  to  whom 
he  has  assigned  his  claim  for  the  sole  purpose  of  enforcing 
such  liability  stands  in  no  better  position.7  A  stockholder 
who  under  the  charter  of  a  corporation  is  personally  lia- 
ble for  its  debts  cannot,  by  buying  up  at  a  discount  debts 

1  Green  v.  Beekman,  59  CaL  647;  *  Conklin  v.  Furman,  S  Abb.  Pr.,  N. 

Corning  v.  McCullongh,  1  N.  Y.  47;  S.,  164;  Hawthorne  v.  Calef,  2  Wall 

49  Am.  Dec  287;  Conklin  v.  Furman,  22. 

8  Abb.  Pr.,N.  8.,  164;  Clark  v.  Myers,  •Wright  v.   McCormack,  17  Ohio 

11  Hun,  609;  Moss  v.  Averill,  ION.  Y.  St  86;  Patterson  v.  Wyomissing  Co., 

459;  Jones  v.  Barlow,  62  N.  Y.  210;  40  Pa.  St.  117;  Hoard  v.  Wilcox,  47 

Wiles  r.  Suydam,  64  N.  Y.  176;  Chase  Pa.  St.  51;  Perry  v.  Turner,  65  Ma 

v.  Lord,  77  N.  Y.  33;  Southmayd  v.  418;  Hanson  v.  Donkersley,  37  Mich. 

Buss,  3  Conn.  52;  Planters'  Bank  v.  184;  Malloy  v.  Mallett,  6  Jones  Eq. 

Billingsville,  10  Rich.  95.     The  liabil-  345;  Andrew  v.  Vanderbilt,  37  Hon, 

ity  of  members  for  the  corporate  debts  468. 

is  by  the  statutes  several,  and  not  joint,  *  Bush  v.  Cartwright,  7  Or.  327. 

and  in  the  nature  of  a  guaranty,  and  *  Simpson  v.  Reynolds,  71  Mo.  594. 

differs  from  the  common-law  obliga-  *  Handy  v.  Draper,  89  N.  Y.  334. 

tion  of  a  contract  deemed  to  have  been  T  Potter  v.  Stevens  Machine  Co.,  127 

made  by  themt  Pratt  v.  Bacon,  10  Mass.  592;  34  Am*  Rep.  428. 
Pick.  127. 
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of  the  corporation,  thus  discharge  his  liability  for  more 
than  the  amount  actually  paid  by  him.1  A  judgment 
against  a  corporation  is  binding  upon  the  stockholders 
till  reversed,  and  is  conclusive  upon  them  in  a  subse- 
quent suit  against  them  by  the  same  plaintiff.2  It  is 
competent  evidence  of  the  plaintiff's  statu*  as  a  creditor 
of  the  company  and  of  the  amount  due  him.*  A  release 
by  a  creditor  of  a  stockholder's  liability  for  debt,  by  an 
instrument  under  seal,  discharges  the  corporation  and  the 
other  stockholders  to  the  same  extent  as  the  one  to  whom 
the  release  is  executed  is  discharged.  Thus  if  the  release 
be  of  the  releasee's  proportion  of  the  indebtedness  of  the 
corporation,  the  corporation  and  other  stockholders  are 
only  released  pro  tanto.4 

Illustrations. — The  assignees  of  an  insolvent  corporation 
which  had  surrendered  its  charter  obtained  a  decree  directing 
the  payment  of  the  assets  in  their  hands,  and  they  acted  ac- 
cordingly. One  of  the  creditors,  who  had  been  paid  the  share 
awarded  him  by  the  decree,  filed  a  bill  against  certain  stock- 
holders of  the  corporation  for  unpaid  subscription  of  stock, 
claiming  that  the  assignees  had  not  collected  said  debts. 
Held,  that  he  bad  no  cause  of  action:  Branch  v.  Knapp,  61  Ga. 
614.  Under  a  charter  providing  that  "until  thirty  thousand 
dollars  of  the  capital  stock  have  been  paid  in,  every  stockholder 
shall  be  held  individually  liable  for  the  debts  of  the  company," 
held,  that  the  stockholders  were  liable  to  be  sued  as  partners, 
and  not  as  guarantors.  But  the  remedy  of  a  creditor  who  was 
also  a  stockholder  was  in  equity,  and  not  at  law:  Perkins  v. 
Sanders,  56  Miss.  733.  Under  a  provision  in  an  act  of  incorpo- 
ration, 'that  the  private  property  of  the  individual  stockholders 
Bhall  be  liable  for  the  debts,  contracts,  and  liabilities  of  the  cor- 
poration," held,  that  the  responsibility  on  the  individual  stock- 
holders is  a  secondary  one,  and  that  when  the  debts  against 
the  corporation  became  extinct  by  the  expiration  of  its  charter, 
the  liabilitity  of  the  individual  stockholders  became  extinct 
also:  ifalloy  v.  Mallett,  6  Jones  Eq.  345.  A  promissory  note 
signed  with  the  name  of  a  corporation  by  its  treasurer,  and  in- 
dorsed with  its  name  by  its  directors,  was  delivered  to  a  person, 
under  an  agreement  between  him  and  the  corporation,  "that 

1  Thompson  *  Meueer,  106 IIL  369.        »  Stephens  «.  Fox,  83  K.  T.  313. 
'  Milliken  v.  Whitehonae,  49  Me.        *  Prince  *.  Lynch,  38  CaL  S28;  99 
627.  Am.  Deo.  427. 
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there  should  be  no  personal  liability  on  the  note."  He  after- 
wards recovered  judgment  against  the  corporation  in  an  action 
at  law  upon  the  note.  Held,  on  a  bill  in  equity  against  the 
stockholders  of  the  corporation,  to  enforce  payment  of  the  judg- 
ment, that  it  was  meant  that  there  should  be  no  statutory  lia- 
bility on  the  part  of  the  stockholders;  and  that  this  agreement 
was  admissible  in  defense,  and  was  not  merged  in  the  judgment: 
Brown  v.  Eastern  Slate  Co.,  134  Mass.  590. 

§  499.  Personal  Liability  .  for  Wages  of  Employees, 
Laborers,  etc. — By  statute  in  some  states,  stockholders  are 
personally  liable  for  wages  due  certain  persons  who  have 
been  employed  by  the  defunct  corporation,  as,  for  example, 
laborers,  servants,  etc.  In  an  action  on  a  stockholders' 
liability,  under  the  New  York  laws,  for  debts  due  labor- 
ers,  the  complaint  must  show  that  the  debt  was  to  have 
been  paid  within  one  year  from  the  time  it  was  con- 
tracted.1 A  provision  that  "  all  members/'  etc.,  "shall  be 
personally  liable  for  all  debts  contracted  by  the  company 
for  manual  labor  performed  for  the  company,"  does  not 
render  a  stockholder  liable  for  debts  of  the  company 
contracted  before  he  became  a  member.2  It  is  no  ground 
of  defense  to  one  of  the  defendants  that  he,  the  stock- 
holder, has  paid  some  of  the  operatives  other  sums  due 
them,  and  has  a  claim  for  contribution  upon  the  other 
defendants.8  A  traveling  salesman  is  not  a  "laborer,"4 
nor  a  secretary  and  book-keeper,*  nor  an  assistant  chief 
engineer  of  a  railroad,6  nor  a  contractor  to  prepare  the 
road-bed  of  a  railroad.7  A  stockholder  is  not  liable  as 
for  a  labor  debt  for  money  due  under  a  contract  with  the 
corporation,  whereby  the  contractor  is  to  carry  on  certain 
quarrying  operations  at  his  own  expense  and  for  a  period 
of  years,  in  a  quarry  owned  by  the  corporation,  and  de- 
liver rock  to  the  corporation  at  certain  rates.8    Under  the 

1  Dean  v.  Mace,  19  Hun,  391.  6  Viele  v.  Wells,  9  Abb.  N.  C.  277. 

*  Reeder  v.  Maranda,  66  Ind.  485.  6  Brockway  v.  Innes,  39  Mich.  47. 
8  Burnap  v.  Haakina  Steam  Enpiiie        7  Peck  v.  Miller,  39  Mich.  594. 

Co.,  127  Mass.  586.  8  Taylor  v.   Manwaring,   48  Mich. 

*  Jones  v.  Avery,  50  Mich.  326  171. 
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phrase  "laborer,  servant,  operative,  or  apprentice/'  the 
following •  have  been  held  not  to  fall,  viz.:  a  book-keeper 
and  general  manager;1  one  employed  to  fill  the  place  of 
a  mining  superintendent  during  his  absence.8  Under 
a  statute  which  gives  servants  and  employees  of  certain 
corporations  a  claim  for  wages  against  individual  stock- 
holders, in  addition  to  the  liability  of  the  corporation,  an 
employee  does  not,  by  taking  a  note  of  the  corporation 
for  such  wages,  and  attempting  to  collect  from  the  corpo- 
rate assets,  waive  his  rights  against  the  individual  stock- 
holders. Nor  can  the  stockholder,  after  the  liability  to 
the  employee  is  incurred,  avoid  it,  as  a  personal  claim, 
by  a  transfer  of  his  stock.* 

Illustrations.  —  A  mercantile  firm  delivered  goods  to  the 
^borers  of  a  mining  corporation  upon  orders  drawn  in  this 
form:  "Due  A  for  labor  from  the  M.  &  P.  Rolling  Mill  Co., 
$  ,  in  goods,  at  the  store  of  C.  E.,  treasurer,  by  G.";  and 

on  delivery  of  goods  to  the  amount  so  called  for,  the  firm 
Btamped  each  order  "  Paid."  It  was  apparently  understood 
that  the  firm  should  receive  and  honor  the  orders  of  the  corpo- 
ration, and  that  the  latter  should  settle  with  it  every  month, 
and  pay  the  amount  of  the  orders  taken  by  it  The  firm  be- 
came insolvent,  and  had  among  its  assets  a  large  number  of 
these  orders,  on  which  suits  were  brought  as  for  labor  debts, 
and  for  the  use  of  the  persons  to  whom  the  orders  were  drawn, 
against  one  of  the  stockholders  of  the  corporation.  Held,  that 
the  actions  would  not  lie;  and  that  the  use  of  the  words  "  for 
labor/'  in  the  orders,  was  simply  to  indicate  the  nature  of  the 
service  for  which  they  were  given,  and  not  to  keep  them  alive 
as  against  stockholders:  Beecher  v.  Dacey,  45  Mich.  92.  A  was 
given  a  situation  at  a  monthly  salary  of  one  thousand  dollars  a 
year,  by  a  manufacturing  corporation,  on  condition  of  his  ob- 
taining for  the  corporation  a  loan  of  three  thousand  dollars.  A 
acted  as  foreman,  helped  to  manufacture  stone,  kept  time  of 
the  hands,  solicited  orders,  and  did  whatever  told  to  do  by  the 
superintendent.  Held,  that  he  was  a  laborer  or  servant  within 
a  statute  making  members  of  manufacturing  corporations  per- 
sonally liable  for  the  wages  of  laborers  or  servants:  Short  v.  Med- 
berry,  29  Hun,  39.    A  statute  provided  that  the  "stockholders  of 

1  Wakefield  v.   Fargo,    90   N.    Y.    and  see  Kraaser  v.  Ruckel,  17  Hun, 
213.  *  463. 

'  Dean  v.  De  Wolf,   16  Hun,  186;        a  Jaokson  v.  Meek*  Ten*.,  1888. 
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certain  corporations  shall  only  be  liable  for  the  amount  of  the 
stock  subscribed  by  them  respectively,  provided,  that  such  stock- 
holders shall  be  individually  liable  for  all  debts  due  laborers, 
servants,  apprentices,  and  employees  for  services  rendered  such 
corporation."  Held,  that  a  corporation  aggregate  could  not  be 
the  "employee"  of  another  corporation:  Dukes  v.  Love,  97  Ind. 
341. 

§  500.  Bights  of  Bona  Fide  Holder  of  Shares  Apparently 
Paid  up. — In  England,  and  in  several  of  the  courts  of  this 
country,  it  is  held  that  a  bona  fide  holder  for  value  of  shares 
which  purport  to  be  fully  paid  up  is  protected.1  On  the 
other  hand,  it  is  held  in  New  York  that  the  holder  of  stock 
which  is  not  in  fact  paid  up  is  liable  to  creditors  of  the 
corporation  for  the  unpaid  balance,  whether  a  purchaser 
for  value  and  without  notice,  or  not.2  Where  he  has  been 
made  the  victim  of  fraud,  he  has  his  recourse  against  his 
vendor.8  Where  it  is  claimed  that  the  holder  of  nomi- 
nally paid-up  stock,  purchased  in  the  course  of  business, 
took  it  with  notice  that  it  was  not  paid  up,  the  burden  of 
proving  notice  is  upon  the  plaintiff.4  A  secret  agreement 
entered  into  between  the  directors  of  a  railroad  corpora- 
tion and  a  subscriber  for  shares  in  its  capital  stock,  that 
he  may,  within  a  specified  time,  reduce  the  number  of 
shares  thus  subscribed  for,  the  subscription  being  held 
out  as  bona  fide  for  the  full  amount,  in  order  to  induce 
others  to  subscribe,  is  void  as  a  fraud  on  the  other  sub- 

1  Steacy  v.  R.  R.  Co.,  5  Dill.  348;  go  and  satisfy  himself  that  the  asser- 

Sanger  v.  Upton,  91  U.  S.  60;  Brant  tion  was  true,  and  that  the  money  had 

v.  Ehlen,  59  Md.  1;  Keystone  Bridge  been  actually  paid;  ....  even  if  such 

Go.  v.  McCluney,  8  Mo.  App.  496.    In  a  person  were  minded  to  make  the  in- 

Burkinshaw  v.  Nicolls,  L.  K.  3  App.  vestigation,  he  would  be   absolutely 

Cas.  1017,  the  chancellor  said:    "It  without  the  means  of  making  it, —  it 

would  paralyze  the  whole  of  the  deal-  would  be  impossible  for  him  to  obtain 

ings  with  shares  in  public  companies,  accurate  information  as  to  whether  this 

if  a  share  being  dealt  with  in  the  or-  state  of  things  was  true  or  not." 

dinary  course  of  business,  dealt  with  '  Boynton  v.  Andrews,  63  N.  Y.  93; 

in  the  market  with  the  representation  but  see  Holbrook  v.  New  Jersey  Zinc 

upon  it  by  the  company  that  the  whole  Co.,  57  N.  Y.  616. 

amount  of  the  share  was  paid,  the  per-  8  Tasker  v.  Wallace,  6  Daly,  364. 

son  who  took  it  was  to  be  obliged  to  *  Burkinshaw  v.   Nicolls,   L.   R.   3 

disregard  the  assertion  of  the  company,  App.  Cas.  1017. 
and  before  he  could  obtain  a  title  must 
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scrihers;  and  the  original  subscription  may  be  enforced, 
for  its  full  amount,  between  the  corporation  and  the  sub- 
scriber.1 Where  a  stockholder  of  a  manufacturing  cor- 
poration, whose  stock  has  not  been  fully  paid  in,  in  good 
faith  makes  an  absolute  and  valid  transfer  of  his  stock  to 
another,  he  is  not  liable  for  calls  made  after  the  transfer.3 

Illustrations. — A  transferred  to  B,  for  an  old  debt,  shares 
of  bank  stock  on  which  no  payment  had  been  made,  although 
B  supposed  the  shares  to  have  been  paid  up.  Afterwards  A 
paid  forty  per  cent  upon  the  shares  as  calls  were  made,  and  B 
received  dividends.  The  bank  became  insolvent,  and  a  receiver 
was  appointed,  who  sued  B  to  recover  the  balance  of  A's  sub- 
scription. Held,  that  the  action  could  not  be  maintained :  Wini- 
ringham  v.  Rosenthal,  25  Hun,  580. 

§  501.  Bights  of  Creditors — To  Interfere  in  Manage- 
ment of  Corporation. — Creditors  have  no  right  to  inter- 
fere in  the  management  of  a  corporation,  or  the  transfer 
of  its  assets,  unless  it  be  actually  insolvent  or  in  danger  of 
insolvency.* 

§  502.    To  Prevent  Dissolution  or  Alteration  in  Charter. 

— Creditors  have  no  power  to  prevent  a  dissolution  of  a 
corporation,4  or  an  alteration  in  its  charter.* 

1  White  Mountain*  R.  R.   Co.   v.  4Mummav.  Potomac  Co.,  8  Pet  286; 

Eastman,  34  N.  H.   124;  Downie  v.  Smith  v.  Canal  Co.,  14  Pot.  45;  Coma 

White,  12  Wis.  176.  v.  State,  15  How.  310;    Mobile  etc. 

1  Billings   v.  Robinson,  94   N.   Y.  R.  R.  Co.  v.  State,  29  Ala.  573. 

415.  •  Pennsylvania    College   Cases,   13 

»  Mffla  *  IL  R.  Co.,  L.  B>  5  Cb.  621.  WaiL  218. 
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CHAPTER  XXVIII. 

DISSOLUTION  OF  CORPORATIONa 

§603.  Dissolution  of  corporation— By  expiration  of  time  or  happening  of 

contingency. 

§  504.  By  surrender  of  charter. 

§  505.  Other  cases. 

§  506.  By  forfeiture  at  suit  of  state  for  non-user  or  misuser  of  franchise. 

§  507.  Effect  of  dissolution. 

§  508.  Revivor  of  corporation. 

§  503.  Dissolution  of  Corporation — By  Expiration  of 
Time  or  Happening  of  Contingency.  —  A  corporation 
chartered  to  exist  until  a  certain  date  ceases  upon  the 
expiration  of  that  time.1  So  a  corporation  which  is  to 
exist  until  a  certain  contingency  happens  will  expire 
upon  the  happening  of  that  event.  But  there  must  first 
be  a  judicial  determination  of  the  fact.2  If  a  franchise  is 
granted  by  the  legislature  to  construct  a  street  railroad 
within  a  certain  time,  with  a  condition  that  if  the  pro- 
visions  of  the  act  are  not  complied  with  the  franchise 
shall  be  forfeited,  a  failure  to  lay  the  track  within  the 
time  limited  works  a  forfeiture  of  the  right  to  lay  the 
same  without  a  judgment  at  the  suit  of  the  state  declaring 
a  forfeiture,  and  the  legislature  may  confer  the  franchise 
upon  any  other  company  or  person.8  Whero,  for  every 
practical  purpose,  a  manufacturing  corporation  may  be 
deemed  to  have  been  dissolved  and  its  purpose  abandoned 
before  a  given  year,  it  need  not  file  any  report  for  that 
year.4 

1  People  v.  Walker,  17  K.  Y.  502;  hall,  25  Mich.  99;  12  Am.  Rep.  233; 

La  Grange  etc.  R.  R.  Co.  v.  Rainey,  Ormsby  v.  Vermont  Mining  Co.,  65 

7  Coldw.  432;  Bank  v.  Wrenn,  3  Smedes  Barb.  360;  Moseby  v.  Barrow,  52  Tex. 

&  M.  791;  Bank  v.  Trimble,  6  B.  Mon.  396. 

601.  8  Oakland  R.  R.  Co.  v.  R.  R.  Co.,  45 

3  Brooklyn    Steam  Transit  Co.    v.  Cal.  365;  13  Am.  Ren.  181.     But  see 

Brooklyn,  78  N.  Y.  524;  La  Grange  contra,  Day  v.  R.  R."  Co.,  107  N.  Y. 

etc.  R.  R.    Co.  v.  Rainey,  7  Coldw.  129. 

432;  Mint  eta  R.  R.  do.  v.  Wood-  *  Bruce  *  Piatt*  80  N.  Y.  87a 
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Illustrations.  —  The  charter  of  a  private  corporation  in- 
vested it  with  "  perpetual  succession."  Held,  to  mean  that  it 
was  invested  with  the  right  to  exist  forever:  Fairchild  v. 
Masonic  Hall  Assoc,  71  Mo.  526;  contra,  Scardan  v.  Cran&kaw, 
5  Mo.  App.  337.  A  corporation  is  chartered  to  construct  a  canal, 
to  be  completed  within  a  given  time.  The  failure  to  finish  the 
work  within  that  time  does  not  dissolve  it:  Mclntire  v.  Zanes- 
ville  Co.,  9  Ohio,  203;  34  Am.  Dec.  435.  In  an  action  to  recover 
tolls  by  a  corporation  chartered  to  erect  a  bridge,  and  to  take 
tolls  thereon  for  twenty  years,  held,  that  although  the  forfeiture 
of  a  corporate  franchise  could  only  be  taken  advantage  of  by 
the  state,  the  defendant  might  show  that  the  twenty  years  had 
expired,  and  thereby  defeat  the  action:  Grand  Rapids  Bridge 
Co.  v.  Prange,  35  Mich.  400;  24  Am.  Rep.  585.  The  corporation 
act  of  Oregon  declares  that  if  any  corporation  shall  neglect  and 
cease  to  carry  on  its  business  for  any  period  of  six  months,  its 
corporate  powers  shall  cease.  Held,  that  such  neglect  did  not 
terminate  the  existence  of  the  corporation  as  by  lapse  of  time, 
but  that  it  was  a  cause  of  forfeiture  of  the  corporate  privileges, 
of  which  no  one  but  the  state  could  complain  or  take  advantage: 
Wallamet  Falls  etc.  v.  Kittridge,  5  Saw.  44. 

§  504.  By  Surrender  of  Charter. — A  corporation  be- 
comes dissolved  by  surrendering  its  charter  to  the  state,1 
provided  the  state  accepts  the  surrender;2  for  in  order 
to  make  a  surrender  of  a  corporate  charter  effectual,  it  is 
necessary  that  it  be  accepted  by  the  government,  and  that 
a  record  thereof  be  made.8  It  does  not  require  a  unani- 
mous vote  to  surrender  the  franchises  of  a  corporation;  it 
may  be  done  by  a  majority.4  A  great  distinction  exists 
between  public  and  private  corporations.  Railroad, 
canal,  turnpike,  charitable,  religious,  and  other  corpo- 
rations established  for  objects  quasi  public  cannot  sur- 

1  Morawetz   on   Corporations,   Bee  v.  Sea.  Ins.  Co.,  7  Paige,  294;  Boston 

637;  Slee  v.  Bloom,  19  Johns.  456;  10  Glass  Co.  t*.  Langdon,  24  Pick.  49; 

Am.  Dec.  273;  McMahan  v.  Morrison,  Norris  v.  Mayor  etc.  of  Smithville,  1 

16  Ind.  172;  79  Am.  Dec.  418.  Swan,  164;  Curien  v.  Santini,  16  La. 

a  Enfield  Toll  Bridge  Co.  v.  R.  R.  Co.,  Ann.  27. 

7  Conn.  45;  Revere  v.  Boston  Copper  *  Norris  v.  Mayor  etc.  of  Smithville, 

Co.,  15  Pick.  351;  Town  v.  Bank  of  1  Swan,  164. 

River  Raisin,   2  Doug.    (Mich.)  530,  *  Wilson  v.  Proprietors  of  Central 

538;   La  Grange  etc.   R.   R.    Co.   v.  Bridge,  9  R.  L  690;  TreadweU  v.  Salia- 

Rainey,  7  Cold.  420;  Wilson  v.  Prop,  bury  Mfg.  Co.,  7  Gray,  393;  66  Am. 

etc,   9    R.  I.   590;    Harris   t>.   Mas-  Dec  490;  Zabriskie  p.  R,  R.  Co.,  18 

kingnmMfg.  Co.,  4  Biaokf.  268;  Ward  N.  J.  Eq.  193. 
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render  or  dispose  of  their  franchises  without  the  consent 
of  the  state.1  On  the  other  hand,  mere  private  corpora- 
tion, or  a  trading  corporation  which  is  formed  solely  for 
the  pecuniary  benefit  of  its  share-holders,  may  wind  up 
its  business  by  the  sale  of  its  assets,  whenever  the  major- 
ity, in  the  exercise  of  sound  discretion,  deem  this  course 
to  be  expedient.2  And  this  may  be  done  by  a  majority 
of  the  stockholders,  even  against  the  wishes  of  a  minority.* 
But  the  sale  must  be  made  with  the  bona  fide  object  of 
winding  up  the  corporation.4  The  minority  are  entitled 
to  an  immediate  distribution  of  the  proceeds  of  the  sale,5 
and  they  may  elect  in  what  form  they  will  receive  their 
proportion  of  assets, —  whether  they  will  take  the  specific 
property  into  which  the  corporate  assets  have  been  trans- 
ferred, or  insist  upon  cash  in  lieu  of  the  same.6    The 

1  Treadwell  v.  Manufacturing  Co.,  7  monwealth  v.  Slifer,  53  Pa.  St.  71; 

Gray,  393;  66  Am.  Dec.  490;  Johnson  Reveres  v.  Copper  Co.,  15  Pick.  351; 

v.  R.  R.  Co.,  3  De  Gex,  M.  &  G.  914;  Lanman  v.  R.  R.  Co.,  30  Pa.  St.  42; 

Shrewsbury  etc.  R.  R.  Co.  v.  R.  R.  72  Am.  Dec.  685;  Hancock  v.  Hoi- 

Co.,  6  H.  L.  Cas.  113;  Macgregor  v.  brook,  4  Woods,  52;  Slack  v.  Dela- 

R.  R.  Co.,  18  Q.  B.  618;  Thomas  v.  ware  etc.  Canal  Co.,  22  N.  J.  Eq.  414, 

R.  R.  Co.,  101  U.  S.  71,  83;  York  &  415. 

Md.  R.  R.  Co.  v.  Winans,  17  How.  30,        *  Black  v.  Del.  etc.  Canal  Co.,  22  N. 

39;  Black  v.  Delaware  etc.  Canal  Co.,  J.  Eq.  130,  the  court  saying:  "Becom- 

22  N.  J.  Eq.  130,  399;  Commonwealth  ing  incorporated  for  a  specific  object, 

v.  Smith,  10  Allen,  448,  455;  Lauman  without  any  specified  time  for  the  con- 

v.  R.  R.  Co.,  30  Pa.  St.  42;  72  Am.  tinuance  of  the  business,  is  no  contract 

Dec.  685;  Troy  etc.  R.  R.  Co.  v.  Kerr,  to  continue  it  forever  any  more  than 

17  Barb.  581,  601;  American  Union  articles  of  partnership  without  stipu- 

Tel.  Co.  9.  R.  R.  Co.,  1  McCrary,  188;  lations  as  to  time.    There  is  no  reason 

Richardson  v.   Sibley,  11   Allen,  66;  why  it  should  be  construed  into  such 

Lyon  v.  Jerome,  26  Wend.  485.  a  contract;  such  is  not  implied  in  the 

*  Merchants'  etc.  Line  v.  Wapaner,  charter,  and  a  doctrine  that  all  the 

71  Ala.  581;  Treadwell  v.  Salisbury  share-holders  but  one  may  be  com- 

Mfg.  Co.,  7  Gray,  393;  66  Am.  Dec.  polled  to  continue  a  business  which 

490;    Wilson    v.    Prop  rs   of  Central  they  find  undesirable,   and  wish   to 

Bridge,   9    R.    I.    590;    McCurdy   v.  abandon,  is  so  unreasonable  and  un- 

Myers,    44    Pa.   St.   535;    Curran  v.  just  that  it  will  not  be  held  to  arise 

State    of    Arkansas,    15    How.    304,  by  implication,  unless  that  implication 

310;  Ward  v.  Soc.  of  Attys,  1  Coll.  is  a  necessary  one." 
370;  Bank  of  Switzerland  v.  Bank  of        *  Morawetz   on    Corporations,   see. 

Turkey,   5  L.  T.,  N.   8.,  649;  Rid-  212. 

die  v.  Prop,  of  Locks  etc.,  7  Mass.        6  McVicker  v.  Ross,  55  Barb.  247; 

185;  Hampshire  v.  Franklin,  16  Mass.  Frothingham  v.  Barney,  6  Hun,  366; 

86;  Savage  v.  Walshe,  26  Ala.  619;  Taylor  v.  Earle,  8  Hun,  1. 
Mumma  v.  Potomac  Co.,  8  Pet  681;        •  Lauman  v.  R.  R.  Co.,  30  Pa.  St. 

Penobscot  Boom  Co.   v.   Lamson,  16  42;  72  Am.  Dec  685;  N.  0.  etc.  R.  R. 

Me.  224;  Enfield  Toll  Bridge  Co.  v.  Co.  v.  Harris,  27  Miss.  517;  Black  v. 

Conn.  etc.  Riv.  Co.,  7  Conn.  29;  Com-  Del  &  Bar.  Canal  Co.,  22  N.  J.  Eq. 
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solved  by  the  death  of  all  its  members.1  The  sale  by  a 
railroad  corporation  of  its  road,  although  the  corporation 
still  retains  important  franchises  pertaining  to  its  land 
grants,  is  ground  for  the  forfeiture  of  its  charter.2 

Illustrations.  — The  trustees  of  a  mutual  benefit  association 
illegally  voted  themselves  back  pay,  and  issued  unauthorized 
certificates  of  membership.  Held,  not  sufficient  ground  for 
ousting  the  association  of  its  franchise:  State  v.  People's  MuL 
Benefit  Assoc.,  42  Ohio  St.  579.  A  corporation,  formed  under 
the  act  relative  to  corporations  for  manufacturing  purposes,  had 
become  utterly  insolvent,  and  had  ceased  to  manufacture,  or  to 
act  as  a  corporation  in  any  respect.  Held,  that  the  corporation 
was  dissolved  so  far  as  to  give  to  the  creditors  of  the  corporation 
a  remedy  against  the  stockholders,  under  the  statute:  Penniman 
v.  Briggs,  Hopk.  300.  But  6ee  Penniman  v.  Briggs,  8  Cow.  387; 
18  Am.  Dec.  455.  A  stockholder  in  a  corporation  brought  suit 
to  obtain  a  judgment  dissolving  it,  on  the  statutory  ground  that 
it  had  suspended  its  business  for  a  year.  After  it  had  begun 
business  its  patents  were  attacked  by  a  rival  company,  and 
pending  the  litigation,  an  agreement  was  made  for  a  division  of 
profits  when  the  litigation  should  be  terminated,  and  the  two 
companies  were  consolidated  by  agreement.  The  organization 
was  kept  up,  royalties  were  received,  licenses  issued,  and  suits 
prosecuted  and  defended.  Held,  tbat  grounds  for  a  dissolution 
were  not  shown,  and  that  if  the  arrangement  for  consolidation, 
etc.,  was  unauthorized,  the  action  should  be  brought  by  the 
attorney-general,  and  not  by  the  stockholder:  Kelsey  v.  Pfaudler 
Process  Fermentation  Co.,  45  Hun,  10;  19  Abb.  N.  C.  427. 


§  506.  Dissolution  by  Forfeiture  for  Misuser  or  Non- 
user  of  Franchises. — Misuser  or  non-user  of  its  franchises 
may  dissolve  the  corporation  by  a  judgment  of  forfeiture 
at  the  suit  of  the  state.8    For  non-user  or  misuser,  courts 

x  Mclntire  v.  ZanesviUe  Co.,  9  Ohio,  Dec.  119;  Boston  Glass  Co.  v.  Lang- 

203:  34  Am.  Dec.  436.  don,  24  Pick.  49;  35  Am.  Dec  292; 

>  State  v.  R.  R.  Co.,  36  Minn.  246.  State  v.  Real  Estate  Bank,  5  Ark.  595; 

*  Terrett  v.  Taylor,  9  Cranch,  51;  41  Am.  Dec.  109;  Arthur  v.  Commer- 

People   v.   Turnpike  Co.,   23  Wend,  cial  etc.  Bank,  9  Smedes  k  M.  394;  43 

193;   35   Am.   Dec.   551;    Atty.-Gen.  Am.  Dec.  719;  State  v.  Commercial 

v.   R.    R.   Co.,  6  Ired.   456;    People  Bank,  13  Smedes  &  M.  569;  53  Am. 

v.  Utica  Ins.  Co.,  15  Johns.  358;  Slee  Dec.  106;  PaschaU  t>.  Whitsett,  11  Ala. 

v.  Bloom,  19  Johns.  456;  10  Am.  Dec.  472;  Mamma  t>.  Potomac  Co.,  8  Pet. 

273;  State  Bank  v.  State,   1  Blackf.  281 ;  Com.  v.  Bine  Hill  Tp.  Co.,  5  Mass. 

267;  12  Am.  Dec.  234;  John  v.  Farm-  423;Com.o.TJnionetc.Ins.Co.,5Mass. 

eiV  etc.  Bank,  2  Blaokf.  367;  20  Am.  230;  Folger  v.  Columbian  Ins.  Co.,  99 
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cannot  judicially  declare  forfeited  the  charters  of  public 
corporations.1  A  corporation's  franchises  continue  in 
full  force  until  a  forfeiture  is  claimed  by  the  state  grant- 
ing them.2  The  mere  judgment  of  forfeiture  does  not,  of 
itself,  work  a  dissolution  of  the  corporation.  There  must 
first  be  an  execution  for  the  seizure  of  the  franchises,  be- 
fore the  penalties  of  forfeiture  take  place.*  The  attorney- 
general  may  not  be  compelled  by  mandamus  to  institute  a 
suit  for  the  forfeiture  of  the  charter  of  a  corporation.4  A 
claim  of  the  forfeiture  of  "the  franchise  cannot  be  raised 
collaterally,  but  only  in  a  direct  proceeding  instituted  for 
the  purpose.6  An  information  in  equity,  by  the  attorney- 
general,  cannot  be  maintained  against  a  private  trading 
corporation,  where  the  acts  complained  of  are  not  shown 
to  have  injured  or  endangered  any  rights  of  the  public, 
or  of  any  individual  or  other  corporation,  and  where  the 
only  objection  to  them  is,  that  they  are  not  authorized 
by  its  act  of  incorporation,  and  are,  therefore,  against 
public  policy.6  The  "reasonable  cause  to  decree  a  dissolu- 
tion," within  the  Massachusetts  statutes,  imports  more 
than  a  mere  vague  apprehension  of  somfc  future  mischief. 
So  where  one  telegraph  company  had  made  a  fraudulent 
lease  of  its  line  to  another,  but  after  the  filing  of  the  peti- 
tion for  dissolution  the  lease  was  canceled  by  vote  of  the 
directors  of  both  companies,  it  was  held  that  no  ground 

Mass.  267;  96  Am.  Dec.  747;  Board  of  »  Nevitt  t>.  Bank  of  Port  Gibson,  14 
Education  v.  Bakewell,  122  111.  339.  Miss.  513.  The  fact  that  a  corpora- 
Repeated  and  willful  acts  of  misuser  tion  has,  by  non-performance  of  a  Con- 
or non-user  by  a  corporation,  which  dition  of  its  charter,  forfeited  its  cor- 
are  of  the  essence  of  tne  contract  be-  porate  rights  and  powers,  may  be 
tween  it  and  the  state,  constitute  a  asserted  by  any  one  whose  land  or 
just  ground  of  forfeiture  of  the  fran-  property  is  Bought  to  be  appropriated, 
chise;  State  v.  Council  Bluffs  and  Ne-  in  answer  to  the  application  therefor: 
braska  Ferry  Co.,  11  Neb.  364.  Equity  In  re  Brooklyn  etc.  R.  R.  Co.,  72  N. 
has  not  jurisdiction  to  declare  corpo-  Y.  245. 

rate  franchises  forfeited:   Society  v.  *  State  v.  Attorney-General,  30  La. 

Morris  Canal  Co.,  1  N.  J.  Eq.  157;  21  Ann,  Dt.  2,  954. 

Am.  Bee.  41;  Atty.-Gen.  v.  Stevens,  *  Toledo  etc.  R.  R.  Co.  v.  Johnson, 

1  N.  J.  Eq.  369;  22  Am.  Bee.  526.  49  Mich.  148. 

1  Welch  v.  Str.  Genevieve,   1  Bill.  6  Attorney  -General  v.  Tudor  Ice  Co., 

130.  104  Mass.  239;  6  Am.  Rep.  227. 

*  Moore  v.  Schoppert,  22  W.  Va,  282. 
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for  a  decree  of  dissolution  remained.1    It  is  not  every 
excess  of  power,  nor  every  omission  of  duty,  that  pro- 
duces the  effect  of  forfeiting  a  charter.     The  public  must 
have  an  interest  in  the  act  done,  or  omitted  to  be  done. 
If  it  is  confined  to  the  corporation,  and  in  no  wise  affects 
the  community,  it  should  not  be  considered  as  of  those 
conditions  upon  which  the  grant  is  made.    In  order  to  a 
forfeiture,  there  must  be  something  wrong  done,  arising 
from  willful  abuse  or  improper  neglect;  there  must  be  a 
plain  abuse  of  power,  by  which  the  corporation  fails  to 
fulfill  the  design  and  purpose  of  its  organization.    The 
acts  of  misuser  or  non-user  must  be  touching  matters 
which  are  of  the  essence  of  the  contract  between  the 
sovereign  and  the  corporation.*    Not  every  failure  of  a 
corporation  to  perform  a  duty  imposed  by  its  charter 
will  work  a  forfeiture  thereof.    It  must  be  something 
more  than  accidental  negligence,  or  excess  of  power,  or 
mere  mistake  in  the  mode  of  exercising  an  acknowledged 
power;  and  though  a  single  act  of  willful  non-feasance  may 
be  a  ground  of  forfeiture,  a  specific  act  of  non-feasance, 
not  committed  willfully,  and  not  producing  or  intending 
to  produce  mischievous  consequences  to  any  one,  and  not 
being  contrary  to  particular  requisitions  of  the  charter, 
will  not  be.8    Where  a  charter  provides  that  "  if  the  cor- 
poration shall  at  any  time  misuse  or  abuse"  its  fran- 
chises, the  legislature  may  revoke  the  grant,  the  power  of 
revocation  is  thereby  made  conditional  upon  the  fact  of 
some  misuse  or   abuse,  and  this   fact   must  be  proved 
upon  some   inquiry,  giving  the  corporation   an  oppor- 
tunity to  be  heard  in  defense,  before  the  charter  can  be 
revoked.4     Where  a  corporation  has  abused  its  corporate 
powers,  but  not  in  any  particular  as  to  which  it  is  de- 
clared by  statute,  the  act  shall  operate  as  a  forfeiture  of 

^In  re  Franklin  TeL  Co.,  119  Mass.  *  State  t>.  Pawtoxot  Tump.  Co.,  8 

»47.  -o   j    i32. 

"  Harrw   v.  R.  R.  Co.,  51    Miss.  *  Baltimore  *  E.  R.  Co.,  1  AbU 

•°*  C.  O.  9. 
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its  charter;  the  court  is  vested  with  a  discretion  to  deter- 
mine whether  the  corporation  shall  be  ousted  of  its  fran- 
chise to  be  a  corporation,  or  of  the  exercise  of  the  powers 
illegally  assumed.1  Failure  of  the  corporators  to  organize 
under  the  charter  is  not  such  a  non-user  as  will  warrant 
an  action  of  quo  warranto  to  vacate  the  charter.9  A  sale 
and  conveyance  by  an  incorporated  turnpike  company 
of  a  portion  of  its  road  to  a  municipal  corporation,  and 
neglect  thereafter  to  repair  that  portion,  is  a  willful,  de- 
liberate act,  violative  of  its  plain  duty,  which  warrants  a 
judicial  decree  of  forfeiture  of  its  charter.8  Proceedings 
may  be  had  for  the  dissolution  of  a  corporation  neglect- 
ing for  a  year  to  pay  its  debts,  and  may  be  initiated  by  a 
stockholder,  where  the  corporation  is  organized  under 
the  general  manufacturing  laws.4  The  question  whether 
a  franchise  has  been  abandoned  is  one  of  intention;  and 
such  intention,  to  constitute  an  abandonment,  must  be 
clearly  indicated  by  facts  or  circumstances.  Non-user, 
even  for  twenty  years,  although  a  fact  which  may  be  used 
in  determining  the  question,  is  not  per  se  conclusive  evi- 
dence of  abandonment.6  The  legislature  may  waive  a 
forfeiture.6  A  waiver  will  take  place  where  the  legislature 
declares  that  the  corporation  shall  continue,  or  where  it 
authorizes  the  defunct  corporation  to  perform  corporate 
acts.7  The  forfeiture  is  not  waived  by  the  appointment 
by  the  governor  of  the  state  of  a  state  director  on  the 
board.8 

Illustrations. — A  corporation  organized  for  the  promotion 
of  education,  after  carrying  out  the  purposes  of  its  charter  for  a 

time,  transferred  its  property  and  remained  inactive  for  nine- 

■ 

1  State  v.  OberMn  Building  and  Loan        •  Milford  v.  Bnuh,  10  Ohio,  111;  36 
Assoc,  35  Ohio  St.  258.  Am.  Dec.  78. 

2  State  v.  Simonton,  78  N.  0.  57.  '  State  v.  Bank  of   Charleston,  2 
8  State  v.  Pawtnxet  Tump.  Co.,  8    McMnll.  439;  39  Am.  Dec.  135;  State 

R.  I.  182;  8R.I.  521.  v.  Turnpike,  15  K.  H.  162;  41  Am.  Dec 

*  Kittredge  v.  Kellogg  Bridge  Co.,  690;  State  v.  R.  R.,  20  Ark.  495;  Peo- 

8  Abb.  N.  C.  168.  pie  v.  Manhattan  Co.,  9  Wend.  351. 
5  Raritan   Water    Power    Co.    *        8  People  t>.  Phoenix  Bank,  24  Wend. 

Veghte,  21  N.  J.  Eq.  468.  431;  35  Am.  Deo.  634. 
Vol.  L— 54 
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teen  years.  Held,  that  quo  warranto  for  a  dissolution  would  lie, 
and  this,  notwithstanding  the  pendency  of  a  suit  to  recover 
some  of  the  land  formerly  owned  by  it,  bat  sold  nineteen  years 
before:  State  v.  Pipher,  23  Kan.  127.  An  incorporated  turnpike 
company  in  good  faith  attempted  to  consolidate  with  another 
one.  Twelve  years  afterwards  the  consolidation  was  declared 
void.  The  company  then  resumed  possession  of  its  property, 
and  for  a  year  continued  to  exercise  its  franchises.  Held,  that 
it  should  not  be  deemed  to  have  forfeited  them:  State  v.  Crauh 
fordsvtile  and  Shannondale  Turnpike  Co.,  102  Ind.  283.  The 
charter  of  a  turnpike  corporation  provided  that  at  the  end  of 
every  six  years  after  the  setting  up  of  any  toll-gata,  an  account 
of  the  expenditures  and  profits  of  the  road  should  be  laid  before 
the  legislature,  "under  forfeiture  of  the  privileges  of  the  act  in 
future."  Toll-gates  were  erected  in  the  year  1806.  No  account 
was  laid  before  the  legislature  until  the  year  1830,  but  in  that 
year,  and  in  the  years  1836  and  1842,  accounts  were  submitted, 
which  were  received  by  the  legislature  as  "  sufficient  and  satis- 
factory/' and  in  the  year  1833  an  act  was  passed  authorizing 
the  corporation  to  change  the  route  of  the  road  in  certain  places. 
Heldy  that  such  acts  amounted  to  a  waiver  of  the  forfeiture: 
State  v.  Fourth  N.  H.  Turnpike,  15  N.  H.  162. 

§  507.  Effect  of  Dissolution. — At  common  law,  the 
effect  of  a  dissolution  of  a  corporation  was,  that  the  real 
estate  reverted  to  the  grantor  and  his  heirs,  its  goods  and 
chattels  went  to  the  crown,  and  the  debts  due  to  and  from 
it  became  extinguished.1  But  this  harsh  rule  is  now  ob- 
solete, and  the  courts  of  equity,  on  the  dissolution  of  a 
corporation,  will  take  charge  of  its  assets,  and  apply  them 
first  to  the  payment  of  creditors,  and  then  to  distribution 
among  the  share-holders.2    The  forfeiture  of  a  charter 

1  State  Bank  t>.  State,  1  Blackf.  267;  v.  Funk,  18  Iowa,  469;  Tinkham  v. 
12  Am.  Dec.  234;  Fox  v.  Horah,  1  Boret,  31  Barb.  407;  Hastings  v.  Drew, 
Ired.  Eq.  358;  36  Am.  Dec.  48;  Coul-  50  How.  Pr.  254;  Crease  r.  Babcock, 
ter  v.  Robertson,  24  Miss.  278;  57  23  Pick.  334;  34  Am.  Dec  61;  Folger 
Am.  Dec.  168.  In  Maine,  upon  the  v.  Ins.  Co.,  99  Mass.  267;  96  Am.  Dec 
dissolution  of  a  mntnal  insurance  com-  747.  The  role  of  the  common  law, 
pany,  its  personal  property,  after  pay-  that  real  estate  held  by  a  corporation 
meat  of  legal  liabilities,  vests  in  the  at  the  time  of  its  dissolution  reverts 
state:  Titcomb  v.  Kennebunk  Mat.  F.  to  the  grantor,  does  not  prevail  in  this 
Ins.  Co.,  79  Me.  315.  state  in  respect  to  stock  corporations. 

2  Bacon  v.  Robertson,  18  How.  480;  Where  lands  are  conveyed  absolutely 
Cnrran  v.  State,  15  How.  312;  Lam  v.  to  a  corporation  having  stockholders, 
Robertson,  6  Wall.  277;  City  Ins.  Co.,  no  reversion  or  possibilityof  a  reverter 
v.  Com.  Bank,  68  HL  348;  Muscatine  remains  in  the  grantor:  Heath  v.  Bar- 


851                                          DISSOLUTION.  §  607 

dates  from  the  commission  of  the  act  which  causes  the 
forfeiture,  but  the  corporation  continues  in  existence  de 
facto  until  judgment  of  forfeiture  is  pronounced.1    The 

dissolution  of  a  corporation  changes  the  character  of  the 
property  of  its  stockholders;  it  destroys  their  stock,  and 

substitutes  the  thing  which  their  stock  represented;  that 
is,  a  legal  interest  in  the  corporate  property.2    In  a  very 

more,  50  N.  Y.   302.      In  Bacon  v.  rected  the  prosecution?    Can  the  lands 

Robertson,  supra,  the  court  said:  "The  be  resumed  in  disregard  of  their  rights 

effects  of  a  dissolution  of  a  corporation  by  vendors,  who  have  received  a  fuU 

are  usually  described  to  be  the  reversion  payment  of  their  price,  and  executed 

of  the  lands  to  those  who  had  granted  an    absolute    conveyance?     Can    the 

them;  the  extinguishment  of  the  debts,  careless,     improvident,    or     faithless 

either  to  or  from  the  corporated  body,  debtor   pleaa    the  extinction  of   his 

so  that  they  are  not  a  charge  nor  a  debt,  or  of  the  creditor's  claim,  and 

benefit    to    the    members.     The  in-  thus  receive  protection  in  his  delin- 

stances  which  support  the  dictum  in  quency?    The  creditor  is  blameless,  — 

reference  to  the  lands  consist  of  the  he  has  not  participated  in  the  corpo- 

atatutes  and  judgments  which  followed  rate  mismanagement,  nor  procured  the 

the  suppression  of  the  military  and  judicial  sentence;  he  has  trusted  upon 

religious  orders  of  knights,  and  whose  visible  property  acquired  by  the  cor- 

lands  returned    to    those  who    had  poration,  in  virtue  of  its  legislative 

Cnted  them,  and  did  not  fall  to  the  sanction.  How  can  the  vendors  of  the 
g  as  an  escheat;  or  of  cases  of  dis-  land  or  the  delinquent  debtors  resist 
solution  of  monasteries  and  other  ec-  the  might  of  his  equity?  But  if  the 
clesiastical  foundations,  upon  the  death  claims  of  the  creditor  are  irresistible, 
of  all  their  members;  or  of  donations  those  of  the  stockholder  are  not  in- 
to public  bodies,  such  as  a  mayor  and  ferior,  at  least  against  the  parties  who 
commonalty.  But  such  cases  afford  claim  to  hold  the  corporate  property, 
no  analogy  to  that  before  us.  The  The  money,  evidences  of  debt,  lands,' 
acquisitions  of  real  property  by  a  trad-  and  personalty  acquired  by  the  cor- 
ing corporation  are  commonly  made  poration  were  purchased  with  tho 
upon  a  bargain  and  sale  for  a  full  con-  capital  they  lawfully  contributed  to  a 
sideration,  and  without  conditions  in  legitimate  enterprise,  conducted  un- 
the  deed;  and  no  conditions  are  im-  der  the  legislative  authority.  The 
plied  in  law  in  reference  to  such  con-  enterprise  has  failed,  under  circum- 
yeyances.  The  vendor  has  no  interest  Btances,  it  may  well  be,  which  entitle 
in  the  appropriation  of  the  property  the  state  to  withdraw  its  special  sup- 
to  any  specific  object;  nor  any  rever-  port  and  encouragement;  but  the  state 
sion,  where  the  succession  fails.  If  does  not  affirm  that  any  cause  for  the 
the  statement  of  the  consequences  of  confiscation  of  the  property,  or  for 
a  dissolution  upon  the  debts  and  cred-  the  infliction  of  a  heavier  penalty,  has 
its  of  the  corporation  is  literally  taken,  arisen.  It  is  a  case,  therefore,  in 
there  can  be  no  objection  to  <t.  The  which  courts  of  chancery,  upon  their 
members  cannot  recover,  nor  be  well-settled  principles,  would  aid  the 
charged  with  them,  in  their  natural  parties  to  realize  the  property  belong- 
capacities,  in  a  court  of  law.  But  ing  to  tho  corporation,  and  compel  its 
this  does  not  solve  the  difficulty.  The  application  to  the  satisfaction  of  the 
question  is,  Has  the  bona  fidt  and  just  demands  which  legitimately  rest  upon 
creditor  of  a  corporation  dissolved  un-  it." 

der  a  judicial  sentence,  for  a  breach  *  State  v.  Bank  of  Charleston,  2  Mc- 

in  its  charter,   any  claim  upon  the  Mull.  439;  39  Am.  Dec.  135. 

corporate  property  for  the  satisfaction  *  Lauman  v.  R.  R.  Co.,  30  Pa.  St, 

of  his  debt,  apart  from  the  reservation  42;  72  Am.  Dec.  685. 
in  the  act  of  the  legislature  whioh  di- 
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recent  case  in  New  York,  it  is  held  that  the  dissolution  of 
a  corporation  neither  destroys  its  property  nor  annuls  its 
contracts;  they  stand  in  the  same  position  as  those  of  a 
natural  person  on  his  death.  The  reservation  in  a  char- 
ter of  a  right  to  repeal  it,  allows  the  state  to  destroy  its 
corporate  life,  and  prevent  it  f^om  continuing  its  corpo- 
rate business;  but  personal  and. real  property  acquired 
by  it  during  its  lawful  existence,  rights  of  contract,  or 
choses  in  action  so  acquired,  and  which  do  not  in  their 
general  nature  depend  upoii  the  powers  conferred  by  the 
oharter,  are  not  destroyed  by  such  repeal.  A  franchise  to 
construct  and  maintain  a  street-railway  survives  the  dis- 
solution of  the  corporation  grantee,  resulting  from  the 
repeal  of  its  charter  enacted  pursuant  to  a  right  of  repeal 
reserved  by  the  legislature.  Upon  the  repeal  of  an  act  of 
incorporation,  all  the  property  and  rights  of  the  corpora- 
tion become  vested  in  the  directors  then  in  office,  or  in 
such  persons  as  by  law  have  the  management  of  the  busi- 
ness of  the  corporation,  in  trust  for  the  stockholders  and 
creditors,  unless  the  repealing  law  provides  for  the  ap- 
pointment of  other  persons  than  the  officers  of  the  corpo- 
ration as  trustees.1 

After  dissolution  the  corporation  cannot  sue.2  It  can- 
not be  made  a  party  to  a  suit  by  the  receiver,*  and  no  legal 
judgment  can  be  rendered  against  it.4    If  the  corporation 

1  People  v.  O'Brien,  111  N.  Y.  1;  7  corporation,  the  legislature  may  pro- 
Am.  St.  Rep.  684.  ride  that,  after  it  has  expired,  actions 

J1  Bank  v.  Wilson,  19  La.  Ann.  1;  may,  within  a  limited  time,  be  corn- 
Miami  Ex.  Co.  v.  Gano,  13  Ohio,  269.  menced  in  its  name  for  the  benefit  of 

8  Carey  v.  Giles,  10  Ga.  9.  After  the  stockholders;  and  the  power  to 
the  charter  of  a  corporation  is  declared  commence  actions  within  that  time 
forfeited,  it  oan  do  no  act  by  which  gives  the  power  to  prosecute  them  to 
rights  can  be  acquired,  nor  can  it  final  judgment:  Franklin  Bank  v. 
maintain  a  suit  to  enforce  those  ac-  Cooper,  36  Me.  179. 
quired  during  the  continuance  of  the  *  Merrill  v.  Suffolk  Bank,  31  Me. 
charter,  unless  its  power  and  capacity  57;  50  Am.  Dec.  649;  Folger  v.  Ins. 
for  that  purpose  is  continued  by  stat-  Co.,  99  Mass.  276;  Bonaffe  v.  Fowler, 
ute  after  its  existence  as  a  corporation  7  Paige,  576;  Farmers'  Bank  v.  Little, 
is  ended:  Saltmarsh  v.  Planters'  and  S  Watts  &  S.  207;  Dobson  v.  Simon- 
Merchants1  Bank,  17  Ala.  761;  S.  P.,  ton,  86  N.  C.  492.  The  proper  rem- 
Greeley  v.  Smith,  3  Story,  657.  Be-  edy  against  an  insolvent  corporation, 
fore  the  expiration  of  the  charter  of  a  when  its  assets  are  of  such  a  nature 
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expires  before  judgment,  no  execution  can  be  issued  in 
its  name;1  nor  will  a  writ  of  error  lie,2  Where  the  char- 
ter expires  by  lapse  of  time  during  the  pendency  of  an 
appeal  in  a  suit  against  the  corporation,  the  appeal  abates.1 
A  corporation  cannot  dissolve  itself  by  mere  corporate  act 
or  vote  of  a  majority  of  its  members,  so  as  to  escape  its 
responsibilities  or  liabilities.4  No  repeal  of  the  charter 
of  a  corporation  can  take  away  or  impair  the  remedy  of 
a  creditor  against  it  for  previously  incurred  liability.*  A 
lease  to  a  corporation  is  not  terminated  by  the  dissolution  of 
the  corporation,  and  a  receiver  will  be  required  to  pay  rent 
due  under  the  le<Ae.6  A  stockholder  of  a  defunct  corpora- 
tion has  such  an  interest  as  entitles  him  to  defend  a  suit 
brought  to  foreclose  a  mortgage  alleged  to  have  been  exe- 
cuted by  the  corporation  when  alive.7  On  the  dissolution 
of  a  corporation,  its  stockholders  may  authorize  the  sale 
of  its  property,  and  prescribe  the  manner  in  which  such 
sale  shall  be  made.8 

Illustrations. — A  volunteer  fire  company  was  chartered  by 
the  legislature,  and  its  officers  were  commissioned  by  the  gov- 
ernor. It  had  no  stock  or  subscription,  and  could  acquire  no 
property  except  by  donation.  The  only  compensation  of  its 
members  was  relief  from  militia  and  jury  duty.  Held,  that  the 
heirs  of  a  deceased  member  had  no  interest  in  its  property 
on  its  dissolution:  Mason  v.  Atlanta  Fire  Co.,  70  Ga.  604;  48 
Am.  Rep.  585.  In  an  act  of  incorporation  it  was  provided  that 
the  same  should  be  void  unless  a  certain  sum  of  money  was 
paid  in  as  part  of  the  capital  stock  of  the  corporation  within  two 
years  from  its  passage.  Held,  that  after  five  years  had  elapsed 
from  the  expiration  of  that  period,  it  was  too  late  to  institute 

that  they  cannot  be  levied  upon  and  Portland,  12  B.  Men.  77;  Polar  8tar 

sold  under  execution,  is  a  bill  in  equity  Lodge  v.  Polar  Star  Lodge,  16  La.  Ann. 

to  marshal  and  distribute  its  assets:  53;  Curien  v.  Santini,  16  La.  Ann.  27; 

Irons  v.  Manufacturers'  Nat.  Bank,  6  Revere  v.  Boston  Copper  Co.,  15  Pick. 

Biss.  301.  351;  Town  v.  Bank  of  River  Raisin,  2 

1  May  v.  State  Bank,  2  Rob.  (Va.)  Doug.  530. 
56;  40  Am.  Dec.  726.  *  Blake  v.  R.  R.  Co.,  39  N.  fl.  435. 

'  Renick  v.  Bank,  13  Ohio,  298;  42        •  People  v.  National  Trust  Co.,  82 

Am.  Dec.  203.  N.  Y.  283. 

8  Rider  v.  Nelson  Factory,  7  Leigh,        '  Chouteau  v.  Allen,  70  Mo.  290. 
154;  30  Am.  Dec.  495.  8  Moore  v.  Willamette  Transp.  etc 

*  Portland  Dry  Dock  etc.  Co.  *.  Co.,  7  Or.  359. 
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proceedings  to  obtain  a  forfeiture  on  account  of  omission  to 
comply  with  such  provision.  The  court  will  lay  down  no  uni- 
versal rule  in  such  cases,  but  will  decide  whether  the  delay  has 
been  unreasonable  or  not  from  the  circumstances  of  each  case: 
People  v.  Oakland  County  Bank,  1  Doug.  282.  A  Missouri  corpo- 
ration having  real  estate  in  Illinois  was  sued  in  the  latter  state, 
and  the  real  estate  attached.  Afterwards  the  corporation  was 
dissolved,  and  its  affairs  put  into  the  hands  of  a  receiver  in 
Missouri  Rddy  that  the  suit  would  not  thereby  be  defeated, 
especially  as  the  decree  dissolving  the  corporation  provided 
that  suits  might  be  brought  and  defended  in  the  name  of  the 
corporation:  Life  Astfn  of  America  v.  Fassrtt,  102  ILL  315.  A 
corporation  went  into  liquidation,  and  transferred  all  its  prop- 
erty to  another  corporation.  A  was  injured  afterwards  by  a 
vessel  thus  transferred,  and  his  administrator  sued  the  old  cor* 
poration  and  recovered  judgment.  Held,  that  the  judgment 
could  not  be  enforced  in  equity  against  the  property  of  the 
new  corporation:  Gray  v.  National  S.  S.  Co^  115  U.  S*  116.  An 
insurance  company  is  dissolved  by  decree  of  court.  Held,  that 
ail  contracts  of  insurance  are  thereby  terminated:  Carr  v. 
duo*  }fuL  Ins.  Co.,  28  Mo.  App.  215.  A  ferry  is  maintained 
as  an  incident  to  a  chartered  turnpike  to  facilitate  travel  over 
it.  IF  id,  that  the  forfeiture  of  the  turnpike  franchise  forfeits 
the  privilege  of  maintaining  the  ferry:  JDarneU  v.  State,  43  Ark. 
321. 


§  508.    KsviTor  of  Corporation — A  corporation  whose 

charter  has  expired  may  be  revived  by  the  legislature.1 

Unoohi  «to>  Bttik  w.  Bicfaatdaoa,  I  GranL  79;  10  Abl  Dtc  34. 
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[This  brief  index  will,  it  la  hoped,  be  found  sufficient  for  immediate  use.   A  com- 
prehensive index  to  the  entire  work  will  be  made  on  its  completion.] 

Agency.  See  also  Attorneys  at  Law;  Auctioneers;  Brokers;  Corpo- 
rations; Delegation  of  Authority;  Dissolution  of  Agency; 
Joint  Agents;  Joint  Principals;  Ratification. 

agency  defined p.  1,  §  1 

different  classes  of  agents p.  2,  §  2 

Who  may  be  principals. 

all  persons  sui  juris •. p.  4,  §  3 

married  woman  may p.  4,  §  4 

idiots  and  lunatics  may  not p.  4,  §  4 

nor  alien  enemies p.  5,  §  5 

nor  convicts ^ p.  6,  §  5 

Who  may  be  agents. 

all  persons • p.  6,  §  6 

infants p.  5,  §  6 

married  women p.  6,  §  6 

husband  for  wife p.  5,  §  6 

father  for  son p.  6,  §  6 

son  for  father ,p.  6,  §  6 

corporation  for  individual p.  6,  §  6 

alien  enemy p.  6,  §  6 

persons  haying  adverse  interests  cannot p.  6,  §  7 

double  agencies p.  7,  §  7 

nor  to  do  unlawful  acts p.  8,  §  8 

or  personal  acts % p.  8,  $  8 

Appointment  of  agents. 

authority  essential  to  agency p.  9,  §  9 

interpreter  not  an  agent p.  9,  §  9 

may  be  conferred  by  parol p.  11,  §  10 

or  implied  from  acts. p.  11,  §  11 

authority  not  provable  by  agent's  declarations p.  15,  §  12 

agent  to  execute  deed  must  be  appointed  by  deed p.  15,  §  13 

alitor  where  principal  is  present p.  17,  §  14 

authority  to  execute  writing  need  not  be  in  writing p.  18,  $  15 

nor  to  make  contract  lor  sale  of  land. .p.  19,  §  16 
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Agewcy  (Continued). 

"receive checks" p.  96,  §  64 

"release" p.  96,  §  64 

"sell" pp.  96-99,  §66 

"sell  and  convey". p.  99,  §  65 

"  sell  at  retail ". p.  99,  §65 

"  settle  ". p.  100,  §66 

"ship" *. p.  100,  §66 

"sign  name-" p.  101,  §  66 

"solicit" p.  101,§66 

"subscribe" p.  100,  §  66 

"sue" p.  100,  §66 

"take  care  of" p.  100,  §  66 

"transact" p.  101,  §66 

Implied  power  of  agent p.  102,  §  67 

advertising p.  102,  §  67 

admissions p.  102,  §  67 

arbitrate p.  103,  §  67 

assign p.  103,  §  67 

auction M p.  103,  §  67 

board  at  hotel p.  103,  §  67 

borrow p.  103,  §  67 

cancel p.  103,  §  67 

Compromise. p.  103,  §  67 

collect p.  104,  §67 

confess  judgment p.  104,  §  67 

employing  agents p.  104,  §  68 

employing  counsel p.  104,  §  68 

exchange  or  barter p-  105,  §  68 

deliver p.  105,  §  68 

foreclose  mortgages P-  105,  §  68 

give  credit .". p.  105,  §  69 

guaranty , , p-  105,  §  69 

hiring  horses P- 105,  §  69 

indorsing , p.  106,  §  69 

lease p.  106,  §  69 

legacy P-  106,  §  69 

license .. p.  106,  §  69 

loan p.  106,  §69 

making  accommodation  notes p*  106,  §  70 

making  deeds pp.  106,  107,  §  70 

negotiable  paper pp.107,  108,  §  70 

mortgage P-  108,  §  70 

pledge , P-  109.870 

purchase . • P-  109,  §  70 

receive  payment • PP«  110-113,  §  71 

renting  store • p.  113,  §  72 
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Agency  (Continued). 

rescind  contract p.  113,172 

•ell pp.113,  114,  §73 

settle p.  114,  §73 

suretyship p.  114,  §  73 

tender p.  114,  §73 

transfer p.  114,  §  73 

voluntary  conveyance p.  114,  §  73 

waiver pp.  114,  115,  §  74 

warranty pp.  115,  116,  §  74 

powers  of  agents  of  carriers p.  116,  §  75 

agents  of  railroads pp.  117,  118,  §  76 

agent  must  execute  contract  in  principal's  name p.  157,  §  99 

rule  as  to  instruments  under  seal pp.  157-160,  §  100 

rule  as  to  instruments  not  under  seal pp.  161-165,  §§101,  102 

the  rule  o*  deseriptio  persons) pp.  165-168,  §  193 

Duties  of  agent  to  principal 

to  act  as  agent --"PP- 1%  12*>  §78 

where  service  is  gratutious pp.  120,  121,  §  78 

to  perform  duties,  in  person p.  121,  §  79 

to  give  notice  to  principal pp.  121,  122,  §  80 

to  obey  orders  and  instructions  of  principal pp.  122-126,  §  81 

to  act  in  good  faith  and  in  principal's  interest pp.  126,  127,  §82 

to  act  with  skill  and  diligence-. pp.  127,  128,  §  83 

liability  of  agent  for  faults  of  deputies p.  129,  §  84 

profits  made  by  agent  belonging  to  principal ^  M.  «„ p.  129,  130 

Liabilities  of  agent  to  principal. 

agent  not  liable  for  losses  in  business p.  130,  §86 

liability  of  agent  for  loss  of  money  deposited  by  him p.  131,  §  87 

liability  of  agent  for  remittances  made  him. p.  131,  §88 

agent  must  keep  accounts  and  account  for  money pp.  132,  133,  §  89 

agent  cannot  dispute  principal's  title pp.  133,  134,  §  90 

agent  must  not  mix  his  property  with  principal's p.  134,  §  91 

agent  must  not  make  profits pp.  135-137,  §  92 

agent  cannot  purchase  principal's  property pp.  137-141,  §  93 

or  sell  his  own  property  to  principal pp.  137-141,  §  93 

agent  oannot  be  agent  for  two  opposite  parties pp.  141-143,  §  94 

Liabilities  qf  principal  to  agent, 

agent  entitled  to  compensation  for  services pp.  144-150,  §  95 

when  agent  not  entitled  to  compensation pp.  151,  152,  §  96 

•gent  entitled  to  reimbursement  from  principal pp.  162-156,  §  97 

t^^irwandprincipalto^  * 

wnen  principal  bound  by  instrument  executed  by 

whena^euTn^Y' '    'a pp.  157-168,  §§ 99-103 

wCi^         *Td pp.  161-168,  §§  101-103 

^Wpe^ouauy^^  deaariptio  »•«««._ plV65,§103 


INDEX.  VU 

Agency  (Continued). 

agent  acting  within  authority  binds  principal  and  not  him- 
self  pp.  168-170,  §  104;  p.  190,  §  113 

rule  where  principal  ia  in  a  foreign  country p.  170,  §  105 

rule  where  principal  is  irresponsible p.  171,  §  106 

rule  where  principal  is  not  disclosed pp.  172-176,  §  107 

agent  may  bind  himself  personally pp.  176-179,  §  108 

as  by  paying  over  money  after  notice p.  179,  §  109 

liability  of  agent  acting  without  or  beyond  authority,  .pp.  180-183,  §  110 

agents  not  personally  liable  for  torts p.  184*  §  111 

exceptions,  when  agent  liable p.  186,  §  112 

liability  of  principal  for  torts  of  agent .pp.  191-193,  §  114 

Liability  of  third  persons  to  principals  and  agents. 
principal  may  enforce  contract  made  by  agent  with  third 

person pp.  194-197,  §§  115,  116 

third  parties  may  plead  fraud  or  misrepresentation p.  197,  §  117 

or  equities p.  198,  §  118 

rule  as  to  contracts  under  seal p.  199,  §  119 

rule  where  exclusive  credit  has  been  given  to  agent p.  199,  §  120 

principal  may  recover  money  wrongfully  paid  by  agent,  .pp.  199, 200,  §  121 

principal  may  sue  for  torts  to  property  in  agent's  hands p.  200,  §  122 

agent  cannot  sue  on  contract  made  by  him  as  agent p.  200,  §  123 

exceptions,  when  agent  may  sue pp.  201-204,  §  124 

agent'sright  to  sue  controllable  by  principals p.  204,  §  125 

Alien  Enemies. 

principals p.  5,  §  5 

agents • p.  6.  §  6 


exemption  of  attorney  from ; pp.  227,  228,  §  138 

Assessments.    See  Cobpobaxions. 

Apprentices. 

who  are  apprentices •• p.  434,  §  232 

who  may  bind p.  0*f  §  232 

who  may  take ...p.  434,  §232 

contract  of  apprenticeship pp.  434,  435,  §§232;  233 

assignment  of  contract p.  435,  §  232 

duties  of  master  to  apprentice pp.  435,  436,  §  234 

right  of  master  to  discharge  apprentice p.  436,  §  235 

right  of  master  to  earnings  of  apprentice • p.  436,  §  236 

sight  of  parents  and  guardians p.  437,  §  237 

liabilities  of  parent  and  guardian p.  437,  §  238 

what  is  faithful  service pp.  437,  438,  §239 

what  will  excuse  faithful  service~.»*».---^.^w  **...--..  p.  437,  438,  §  239 

Attorneys  at  Law. 

attorney  denned • p.  205,  §  126 

admission  or  license  to  practice  essential pp.  206-208,  §  127 

nature  of  the  office  of  attorney < pp.  208,  §  128 
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Attorney  sfc  Imt  (OaBtmad). 

power  of  court  to  disbar  iHianrys pp.  909-91,  §  129 

what  are  good  grounds  for  dkbnwt pp.  212-215,  §  130 

what  are  not  good  grounds  lor  dislai  mint pp.  95-219,  §  131 

uctice pp.  219-221,  §  132 

not  in  ri  any p.  221,  f  133 

practice  im  disbararnt  mwnedmga pp.  222-225,  f  134 

evidence pp.  222-225,  §  134 

appeal Pl  225,  f  134 

mandamus  liea  to  if  tw i  disbarred  attorney p.  225,  §  136 

attorney  nay  be  readmitted. — pp.  225,  225, 1 137 

Privilege*  and  ewmftimt  o/ attorneys, 
attorney  exempt  from  arreat  in  civil  suits,  when. .....  -pp.  227,  22S,  §  138 

privilege  of  suing p.  22S,  §  139 

exemption  from  civil  duties,  juror,  ete p.  229,  $  140 

liability  of  attorney  for  words  spoken  in  judical  pro- 
ceedings.  pp.  229-231,  §141 

attorney  mnst  defend  destitute  person  without  Ids p.  231,  §  142 

attorney  cannot  act  in  diverse  capacities. pp.  231-233,  f  143 

or  on  both  aides  of  case pp.  233-235,  §  143 

attorney  prohibited  from  pnrclaaing  demand  in  suit p.  235,  i  145 

privileged  comnmnications  between  attorney  and  client,  pp.  236, 237,  f  146 

extent  of  privilege. p.  240,  §  146 

attorney  cannot  be  compelled  to  testify  in  court  aa  to 

conversations  with  client pp.  240-243,  f  146 

exceptions,  when  privilege  does  not  attach. pp.  243-250,  §  147 

attorney  cannot  become  surety  for  client. p.  250,  §  148 

right  of  attorney  to  be  witness  in  cause p.  251,  §  149 

lAabilityqfaUorney  to  third  perxnu pp.  252,  253,  §150 

for  acting  in  name  of  party  without  authority p.  2531,  §  151 

liability  to  third  persons  on  implied  contracts p.  253;  §  152 

liability  of  attorney  for  costs  and  fees pp.  254-256,  §  153 

laWsiy  of  attorney  for  trespass pp.  256-258,  §  154 

liability  of  attorney  for  malicious  prosecution pp.  258,  259,  §  155 

Authority  and  power*  of  attorney. 

attorney's  authority  is  evidenced  by  his  retainer pp.  260-263,  §  156 

attorney's  authority  to  appear  is  presumed p.  263,  §  157 

but  court  may  order  authority  to  be  produced pp.  264-266,  §  158 

appearance  for  several,  effect  of p.  266,  §  159 

appearance  by  attorney  binds  party,  though  unauthor- 
ized  pp.  267,  268,  §160 

attorney  cannot  delegate  his  authority pp.  268-270,  §  161 

law  partnerships pp.  270-272,  §  161 

law  clerks p.  272,  §  162 

authority  of  attorney,  how  terminated p.  272,  §  163 

by  dissolution  of  partnership pp.  272,  273,  §  164 

by  act  of  parties 4 pp.  273-276;  §166 
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Attorneys  at  Law  (Continued). 

by  termination  of  suit •  •••«„  ......pp.  276,  277 

by  death p.  277, 

by  other  causes » p.  277 

implied  power  of  attorneys pp.  278,  279, 

admissions p.  280, 

affidavits p.  280, 

altering  securities p.  280, 

appeal pp.280,  281 

arbitration p.  281 

arrest , p.  282, 

assignment p.  282 

attachment p.  282, 

compromise pp.  282-285, 

continuance p.  286 

contract p.  285, 

discharge , p.  285, 

discontinuance p.  285, 

employing  counsel p.  286, 

error p.  286, 

executing  bonds p.  286, 

execution p.  286, 

guaranty ^ p.  286, 

judgment , ....  pp.  286,  287 

payment pp.  287-289, 

process p.  290, 

purchase p.  290, 

release p.  290, 

sell p.  290, 

set-off p.  291 

sue p.  291 

supplementary  proceedings p.  291 

waiver  and  release pp.  291,  292, 

extent  of  authority  of  attorney  as  to  time pp.  293,  294, 

ratification  of  unauthorized  acts  of  attorney .. . .  .pp.  294,  295, 

Liability  of  attorney  to  client. 

dealings  between  attorney  and  client p.  296, 

attorney  must  render  accounts;  mixing  money pp.  297,  298, 

attorney  must  notify  client  of  collection  of  money p.  298, 

attorney  must  pay  over  money  collected pp.  298-300, 

liability  of  attorney  for  negligence;  degree  of  skill  re- 
quired of  him. pp.  301-303, 

negligence  a  question  of  fact p.  303, 

liability  for  mistakes  of  law pp.  303,  304, 

liability  for  mistakes  in  drawing  papers;  pleadings p.  305, 

liability  for  mistakes  in  prosecution  of  suit pp.  306-308 

liability  for  mistakfiw  in  giving  advice™., .  ,„ pp.  308,  309, 
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are  those  conferred  by  charter  -cr  nccessar y  to  carry  out 

its  objects pp.  623, 624,  638-641,  B  382,  J73>  374 

acta  or  contracts  of  corporations  in  violation  of  rules  of  law 

invalid p.  ©4,1353 

statutes p.  634,1354 

provisions  of  charter p.  625,9355 

prohibitions  in  statute —  when  an  prohibition  acta  void pL  635,  §356 

charter — when  are  prohibition  acta  void p.  636,1357 

not  raid pp.  664-667,0  357,398 

of  majority  of  corporator*  bind  corporation p.  627,1360 

but  not  where  act  is  unauthorised  by  charter. pp.  627,628,1361 

ires  contract  may  be  avoided  if  unexecuted p.  629,  f  368 

but  not  as  to  persons  without  notice p.  629,  §368 

transfer  of  property  valid  though  ultra  Tires. p.  630,1363 

to  as  to  executed  contracts pp.  630-633,8363 


fits  received  recoverable p.  632,  f  364 

corposation  is  liable  for  torts pp.  633-635,  9  367 

TTim  whirr  rommtttrfl  in  nltni  ninetniiiartinn p.  635,5368 

validity  of  acta  of  do  facto  corporation pp.  635,  636,  §  389 

fraud  in  obtaining  charter  no  defense  in  collateral  proceeding,  p.  636,  f  379 
misuser  or  non-user  of  charter  no  dfifrnse  in  collateral  proceed- 

«ng «   636,1379 

but  corporation  must  be  in  truimrrt  either    do  jure   or  oe 

*•**© pp.  637,738,  §371 

Implied  power*  qf  eorporatkm. 

to  act  as  agent _ p.  6,  f  6 

to  transfer  franchises p.  642,1377 

to  consolidate pp.  642-645,1378 

to  purchase  and  hold  property pp.  645-647,  §  379 

to  transfer  and  dispose  of  property pp.  647,648*9  38 

to  hold  property  in  trust pp.  648,649,  §381 

to  take  by  devise p.  649,1 

to  borrow  money  and  make  debts p.  649,  § 

to  mortgage  property pp.  650, 651,  f 

to  issue  negotiable  paper pp.  651-653,1 

to  sne  and  be  sued p    653.1386 

other  acta "    ~ £   *«?  s  ot 

.  .  pp.  6o4,  ooo,  f  38/ 

^~.^a&aAen PP.  655-658.S388 

reinedies  for  wrongful  expnlsiom  —  mMdaiini«. p.  658.S3S9 

todobo.,n«,in£oreignrtate *    639.1380 

Z7£V£!£?00*yi~Vr0pe*'- P-  659.1391 

■tockllold«» pp.  664-666,9394 
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Oorpofatioiifl  (Coutinued)« 

to  alter  charter ► ^ p.  667,  S  396 

what  are  not  alterations  in  charter pp.  668,  669,  §  396 

grant  of  additional  franchise .p.  669,  §  396 

discharge  of  obligations  to  state p.  669,  §  396 

effect  of  alteration  on  liability  of  stockholders- pp.  669,  670,  §  397 

to  engage  in  different  kinds  of  business pp.  670-672,  §  398 

to  wind  up  business p.  672,  S  399 

to  enter  into  partnership p.  673,  §  400 

to  deal  in  shares  of  other  corporations p.  673,  §  401 

to  alter  amount  of  capital  stock pp.  674,  675,  §402 

to  purchase  its  own  shares pp.  674,  675,  §  402 

to  give  away  its  property p.  675,  §  403 

Officers  and  agents,  fewer*  and  liabilities  of. p.  680,  §  406 

promoters,  powers  of,  liability  of  corporation  for  acts  of p.  681,  §  407 

board  of  directors,  powers  of pp.  682-684,  §  408 

but  directors  cannot  make  radical  changes pp.  685,  686,  §  409 

or  wind  up  corporation p.  686,  §  410 

directors  are  trustees  for  corporation pp.  687-692,  §  411 

must  not  have  conflicting  interests p.  692,  §  412 

liabilities  of  director  for  fraud pp.  694-696,  §  413 

for  neglect pp.  696-698,  §414 

for  mistakes  in  good  faith..* pp.  698,  699,  §415 

directors  must  act  as  a  board pp.  699,  700,  §  416 

majority  of  directors  govern p.  700,  §  416 

directors'  meetings p.  701,  §  417 

power  of  directors  to  delegate  authority  to  employ  agents.. p.  702,  §  418 

president,  powers  and  liabilities  of pp.  705-710,  §  420 

secretary  and  treasurer,  powers  and  liabilities  of pp.  703-705,  §  419 

removal  of  officers  of  corporations pp.  710-713,  §  421 

acts  of  agents  within  their  authority  bind  corpoiation p.  714,  §  422 

otherwise  when  beyond  the  corporate  powers p.  715,  §  423 

or  are  not  in  form  required  by  charter p.  716,  §  424 

knowledge  by  third  person  of  limitation  in  power  of  general 

agent  not  presumed p.  716,  §  425 

knowledge  by  third  persons  of  provisions  of  charter  pre- 
sumed  p.  717,  §426 

but  not  of  by-laws  or  regulations p.  718,  §  427 

liability  of  corporation  for  fraudulent  representation  of  agent.,  p.  718,  §  428 

ratification  by  corporation  of  act  of  agent pp.  719,  §§  429,  430 

ratification  implied  from  conduct p.  719,  §  431 

what  acts  cannot  be  ratified  by  stockholders. .  .pp.  720,  723,  §§  432,  434 

implied  ratification  by  stockholders pp.  720-722,  §433 

Stockholder*,  right*  and  liabilities  of. 
contract  of  membership  in  corporation,  how  created. .  .pp.  725-729,  §  735 
statutory  method  of  becoming  stockholder  must  be  fol- 
lowed  pp.  729,  730, 1 436 
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Corporations  (Contiiraed). 

who  may  call -, pp.791,  792,  §477 

general  and  special  meetings*, pp.  792,  793,  §  478 

adjourned  meetings p.  793,  §  479 

who  have  right  to  vote. pp.  793-799,  §  480 

election  of  officers pp.  799-803,  §  481 

power  of  majority  to  make  by-laws pp.  803,  804,  §  482 

what  by-laws  are  valid pp.  805,  806,  §483 

what  by-laws  are  not  valid pp.  806,  807,  §  484 

stockholders  cannot  sue  for  injuries  to  corporation pp.  807-809,  §  485 

exception,  when  stockholders  may  sue pp.  810-815,  §  486 

court  will  not  interfere  with  discretion  of  directors  at 

suit  of  stockholders pp.  815,  816,  §  487 

stockholders'  bill,  who  must  be  complainants pp.  816,  817,  §  488 

who  must  be  defendants p.  817,  §  489 

stockholders  not  personally  liable  on  corporate  con- 

tracts pp.  8 1 7,  8 1 8,  §  490 

for  debts  of  corporation pp.  818,  819,  §  491 

capital  stock  a  trust  fund  for  creditors pp.  819,  820,  §  492 

shares  must  be  paid  up  in  money pp.  820-823,  §  493 

property  cannot  be  taken  in  lieu  of  money,  when . . .  .pp.  823,  824,  §  494 

right  of  creditors  of  corporations  to  unpaid  assessment*,  pp.  824-827,  §  495 

liability  of  stockholders  to  creditors  by  statute pp.  827-830,  §  496 

construction  of  statutes  as  to  personal  liability pp.  831-834,  §  497 

nature  of  the  statutory  liability pp.  835-837,  §  498 

personal  liability  f  orwages  of  employees,  laborers/etc. .  pp.  837-839,  §  499 
rights  of  bona  fide  holder  of  shares  apparently  paid  up  .pp.  839,  840,  §  500 

right  of  creditors  to  interfere  in  management  of  corporation,  p.  840,  §  501 
to  prevent  dissolution  or  alteration  in  charter p.  840,  §  502 

dissolution  of  corporation,  by  expiration  of  time- pp.  841,  842,  §  503 

by  happening  of  contingency pp.  841,  842,  §  503 

by  surrender  of  charter pp.  842-844,  §  504 

in  other  cases pp.  844-846,  §  505 

by  forfeiture  for  misuser  or  non-user pp.  846-850,  §  506 

effect  of  dissolution  of  corporation pp.  850-854,  §  507 

revivor  of  corporation, - p.  854,  §  508 

Costs. 

liability  of  attorney  for pp.  254-256,  §  153 

Death. 

effect  of  on  contract  of  hiring p.  496,  §  287 

of  principal,  effect  of  on  agent's  authority pp.  63-65,  §  46 

of  agent,  effect  of  on  agent's  authority pp.  65,  66,  §  47 

effect  of  on  authority  of  attorney »p*  267,  §  167 

Delegation  of  Authority.    See  also  Attornit  at  Law. 

an  original  authority  may  be  delegated. p.  25,  §  25 

exception,  illegal  acts p.  25,  §  25 

exception,  personal  acts p.  25,  §  25 


bract  of 

by  demth  of  principal 

by  death  of 

by  bankrapicy  of  principal 

by  bankruptcy  of 

by  marriage  of  principal 

by  marriage  of 

by  insanity  of  principal 

by  inaiiiilj  of  agent. . . 

by  destruction  of  the 

*7 

of 


del 


of 

not  implied  to 
and  liabilities  of  factor*. . 
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to  do 


pp.  612-614,  $  34* 


.  .pp.  614-616V  §  347 
-pp.  616,  617,  §  348 

p.  618,1349 

7  be  sued.... pp.  619,  630,  §  350 

p,  esq,  f  35i 
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Insanity. 

of  principal,  effect  of. p.  67,  §  51 

of  agent,  effect  of p.  67,  §  52 

Joint  Principal*. 

are  not  agents  for  each  other p.  20,  §  18 

except  when  they  are  partners p.  20,  §  19 

or  part  owners p.  21,  §  19 

rights  of  joint  principals p.  21,  §  20 

liabilities  of  joint  principals p.  21,  §  20 

Joint  Agents. 

authority  given  to  two  agents  must  be  exercised  by  both .  .pp.  21,  22,  §  21 

one  cannot  delegate  his  power  to  the  other p.  22,  §  21 

where  partnership  is  an  agent,   one   partner  cannot  act  after 

death  of  the  other p.  22,  §  21 

by  usage  two  joint  agents  may  act. p.  22,  §  21 

and  where  power  is  coupled  with  interest. p.  22,  §  21 

or  when  joint  power  is  given  by  separate  instruments p.  23,  §  21 

or  where  agency  is  for  public  purpose p.  24,  §  22 

liability  of  joint  agents. p.  24,  §  23 

Juror. 

attorney  exempt  from  duties  of ~ p.  229,  §  140 


services  rendered  in  expectation  of p.  444,  §  247 

Lien. 

of  corporation  on  shares  of  stock *. . .  .pp.  771-774,  §  465 

Lunatics. 

as  principals p.  4,  §  4 

Master  and  Servant.    See  also  Apprentices. 

who  are  servants p.  433,  §231 

contract  of  service  need  not  be  in  writing p.  440,  §  240 

implied  promise  to  pay  for  services pp.  440,  441,  §  241 

right  of  intruder  to  recover  for  services pp.  441,  442,  §  242 

right  to  recover  for  services  rendered  through  fraud  or  duress,  p.  442;  §  243 

right  to  recover  for  illegal  or  immoral  services p.  443,  §  244 

promise  to  pay  implied  from  request p.  444,  §  245 

exception,  request  without  benefit p.  444,  §  246 

services  rendered  in  expectation  of  legacy. p.  444,  §  247 

presumption  that  services  are  rendered  for  hire. . .   p.  445,  §  248 

exception,  near  relatives pp.  445-447,  §  249 

entire  contract  for  services,   compensation  not  recover- 
able until  work  completed pp.  447,  448,  f  250 

contract  abandoned,  no  recovery  for  part pp.  448,  449,  §  251 

exception,  where  quantum  meruit  recoverable pp.  450-454,  §  252 

hours  of  labor p.  452,  §  253 

extra  hours,  when  compensation  recoverable  for p.  453,  §  254 

work  on  Sunday,  compensation. p.  454,  §  255 

right  to  order  servant  to  different  employment pp>  454,  455,  §  256 
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increased  duties,  extra  compensation pp.  455-458;  f 

■errant  cannot  be  compelled  to  make  up  lost  time. p.  458,  §  259 

personal  contract  cannot  be  assigned. p.  458,  §  256 

general  hiring  is  prima  facie  for  what  term. pp.  459-462,  §  260 

continuance  in  service  after  expiration  of  term p.  462,  §  261 

regulations  of  master  binding  on  servant pp.  462;  463,  §  262 

duty  of  servant  to  keep  master's  secrets p.  463,  §  263 

duty  of  master  to  provide  work p.  464,  § 

board  of  servant p.  464,  § 

measure  of  compensation  of  servant,    right  of  servant 

to  wages pp.  465-470;  §266 

master  may  recoup  damages. pp.  470,  471,  §  267 

right  of  master  to  earnings  of  servants p.  471,  §  268 

right  to  discharge  servant  by  contract pp.  472,  473,  f  269 

bylaw p.  474,  § 270 

what  are  good  grounds  for  dismissal pp.  475-478,  f  271 

involuntary  breaches  by  servant p.  479,  §  272 

discharged  servant  must  leave  peaceably p.  480,  §  273 

servant  may  recover  wages  to  time  of  dismissal p.  480,  §  274 

servant  occupying  master's  house  not  a  tenant p.  481,  §  275 

remedies  of  servant  for  wrongful  discharge pp.  482-486,  §  276 

servant  bound  to  seek  other  employment pp.  486-489,  f  277 

waiver  by  servant  of  wrongful  discharge p.  489,  §  278 

waiver  by  master  of  breach  or  forfeiture p.  490;  §  279 

what  will  justify  servant  in  abandoning  service p.  491,  S  280 

dissolution  of  contract  of  service  by  expiration  of  term  or 

consent p.  492,  §281 

when  contract  may  be  dissolved  by  either  party p.  493,  §  282 

by  dissolution  of  partnership p.  494,  §  283 

by  bankruptcy  of  master p.  494,  §284 

by  abandonment  by  servant p.  495,  S  285 

by  dismissal  by  master p.  479,  §286 

by  death  or  disability p.  496,  §287 

right  of  inaster  to  sue  for  mjiiry  to  servant pp.496,  497,  §288 

for  enticing  servant  from  service pp.  497,  499,  §289 

combinations  among  workmen ~ p.  499,  §290 

JUs?«.Vkji  o/  master  ami  term**  to  third  persons. 

master  UabJe  for  torts  of  servant - pp.  502-507,1291 

wiilfal  and  malidons  acts  of  servant pp.  607-509,  §  292 

of  tenant PP-  609-511,  §293 

servants,"  far  whose  acts  master  is  liable. . .  .pp.  511-515,  §  294 

not  liable  far  acts  of  independent  contractor pp.  515-521,  §  295 

exrevtKVks,  where  week  is  a  nuisanre  or  dangerous 

j^r^ , pp.  621-523,  §  296 

wWe»  daty  is  imposed  by  contract p.  623,  §297 

liy  iiimimiif'j1— pp.  524,  525,  §  298 
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where  employer  directs  work. pp.  525-527,  f  299 

other  cases  where  master  is  liable p.  527,  §  300 

liability  of  servant  to  third  person pp.  592,  593,  §  329 

Liability  qf  matter  to  servant. 

master  not  generally  liable  for  injury  to  servant pp.  528-531,  f  301 

exceptions,  defective  machinery,  buildings,  or  appli- 
ances   pp.  631-535,  §  303 

latent  defects  or  dangers pp.  535-538,  §  303 

duty  of  railroads  to  servants  employed pp.  538-540,  §  304 

knowledge  by  master  of  defect  necessary pp.  540-542,  §  305 

direct  negligence  of  master p.  542,  §  306 

concurrent  negligence  of  master  and  fellow-servant p.  543,  §  307 

unsuitable  or  incompetent  fellow-servants pp.  544-547,  §  308 

where  servant  an  infant pp.  547-549,  §  309 

liability  of  master  to  servant  by  statute. pp.  549-554,  §  310 

servant  waives  danger  by  remaining  in    service  after 

notice pp.  554-558,  §  311 

except  where  master  has  promised  to  remedy  defect,  .pp.  558-560,  §  312 
Contributory  negligence  of  servant,  failing  to    notify 

master  of  defect p.  660,  §  313 

going  into   dangerous   situation  by   command  of 

master pp.  561-564,  §  314 

other  cases  of  contributory  negligence pp.  564-668,  %  315 

what  not  contributory  negligence  in  servant. p.  568,  §  316 

the  doctrine  of  "  comparative  negligence  " pp.  568,  569,  §  317 

contracts  between  master  and  servant  as  to  injuries  . .  .pp.  569,  570,  §  318 
who  are  "fellow-servants,"  common  employment  the 

test pp.  670-577,  §  319 

who  are  not  "  fellow-servants  " pp.  677-579,  §  320 

superior  servant  a  vice-principal,  not  a  fellow-servant. pp.  580-585,  §  321 
servant  having  charge  of  construction  or  repair  of  machinery 

used  by  other  servants p.  583,  §  322 

servants  of  different  masters pp.  584-586,  §  323 

when  relation  of  master  and  servant  does  not  subsist p.  586,  §  324 

where  servant  is  on  bis  own  business pp.  586,  587,  §  324 

volunteer   assisting   servant   becomes   a    "fellow-ser- 
vant"  pp.  688,  589,  §  325 

evidence  of  incompetence  of  fellow-servant pp.  589,  690,  §  326 

evidence  of   negligence  in  machinery  and  ap- 
pliances  pp.  690-592,  §§  327,  328 

liability  of  servant  for  damages  to  master  through  his  neglect. p.  593,  §  330 

liability  of  servant  to  fellow-servant p.  594,  §  331 

Mistake. 

liability  of  attorney  for pp.  900-309,  §§  182-185 

Malicious  Prosecution. 

liability  of  attorney  for pp.  258,259,  §  155 
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3pedal  Agent.    See  Agehct. 
Stockholders.    See  Cobporattokb. 
Surety. 

attorney  as,  for  client ... ~.  ~ p.  250,  §  148 

Torts. 

liability  of  corporation  for -~ . pp.  633-635,  §  367 

liability  of  agent  for p.  184,  §111 

liability  of  principal  for ~ pp.  191-193,  §  114 

Trespass. 

liability  of  attorney  for pp.  266-258,  S  154 

War. 

effect  of  on  agent's  authority p-  68,  f  54 

Witness. 

attorney  as p.  251,  §  149 
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